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PREFACE. 


Tax  first  Tolnme  of  Kansas  State  Reports  being  oat  of  print  sug- 
gested the  preparation  of  this  Tolume.  This  book,  intended  to  take 
the  place  of  the  first  volume  of  Kansas  State  Reports,  was  thought 
incomplete  without  inserting  all  cases  that  could  be  found  up  to  and 
inclnding  the  period  embraced  in  such  first  volume.  The  late  James 
McGahon,  of  Leavenworth,  Kansas,  in  1870  published  a  small  volume 
of  reports,  containing  cases  decided  by  the  territorial  supreme  court, 
and  known  as  McCahon's  Reports.  This  volume  has  .been  out  of 
print  for  some  time,  the  plates  and  copies  printed  having  been  de- 
stroyed in  the  Chicago  fire  in  1878. 

With  this  fact  in  view,  it  was  thought  proper  to  revise  the  reports 
of  the  cases  contained  in  McGahon's  Reports,  and  append  them  to 
this  volume,  which  has  been  done.  Several  cases  not  heretofore  re- 
ported have  also  been  added. 

The  first  volume  of  Kansas  State  Rei>erts  was  found  to  be  fiiU  of 
typographical  and  other  errors,  and  upon  examination  this  was  also 
found  true  of  McCahon's  Reports.  Therefore,  a  revision  of  the  caras 
as  there  reported  was  deemed  necessary.  Many  of  the  corrections 
made  aX9  noted  in  brackets;  others,  where  the  errors  were  apparent, 
have  been  properly  printed  in  this  work. 

New  head  notes  to  the  cases  reported  in  McCahon's  Reports  have 
been  made^and  the  cases  reported  uniformly  with  the  balance  of  the 
book.  Many  of  the  head  notes  to  the  cases  contained  in  the  first 
volome  of  Kansas  State  Reports  have  been  entirely  rewritten,  and  all 
of  them  have  been  revised  and  corrected.  It  is  hoped  this  will  be 
foimd  an  improvement. 

To  avoid  confusion  in  the  citation  of  cases,  when  referring  to  the 
former  volumes,  the  pages  of  the  same  are  indicated  in  the  body  of 
the  matter  with  *  pages.  So  that  a  reference  to  the  pages  of  the  old 
books  can  also  be  found  in  this. 

Each  case  has  been  thoroughly  annotated,  with  references  to  later 
decisions,  thus  intending  to  give  at  a  glance,  as  near  as  was  practicable, 
A  terse  statement  of  the  law  on  the  subject  matter  of  the  case  or  point 
decided,  as  expounded  or  modified  by  the  later  decisions  of  the  su- 
preme court  of  Kansas. 

A  full  index  will  be  found  at  the  end  of  the  volume,  containing,  it 
Is  believed,  all  of  the  matter  usually  placed  in  indices  to  reports. 

Should  tills  volume,  on  a  comparison  with  those  whose  place  it  is 
intended  to  take,  commend  itself  to  the  ikvorable  consideration  of 
the  bar  of  this  state,  it  will  encourage  the  preparation  of  succeeding 
volumes,  thus  making  it  the  initial  volume  of  a  new  edition  of  Kan- 

sasReports.  C  F.  W.  D. 

Leaykkwokib,  Kakbas,  NoTember,  188Ql 
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PREFACE  TO  VOLUME  1 


OP  KANSAS  STATE  BEPOBTa 


STXLUOR  T.  BARUL 


Ths  profession^  doabtlefls,  are  entitled  to  an  apology  from  some 
eonrce,  for  the  delay  attending  the  publication  of  this  volume.  Its 
preparation  was  commenced  by  my  predecessor  in  office — the  lament- 
ed Cabpenteb — early  in  1863.  As  the  materials  were  deposited  in 
the  archiyes  of  the  courts  his  industry  and  skill  caught  them  up  and' 
fashioned  them  for  the  press.  But  that  terrible  calamity  which  took 
him  from  among  us  also  swept  away  nearly  all  his  labors  on  this  vol- 
ume. Only  fragments  of  a  few  cases  survived  the  flames  of  the  guer- 
rilla torch,  on  the  21st  of  August  of  that  year. 

To  re-collect  friom  the  court  records,  and  supply  from  the  different 
attorneys^  the  materials  for  this  volume,  and  to  prepare  them  for  the 
presB^  has  necessarily  absorbed  considerable  time.  This  accomplished, 
retarding  circumstances  which  I  could  not  control  have  prevented  an 
earlier  issuance  of  the  book  from  the  press.  In  defiance  of  the  utmost 
vigilance,  errors  have  crept  into  the  printed  pages.  Some  of  the  prin- 
cipal ones  will  apx>ear  corrected  in  an  erroto. 

I  beg  leave  here  to  offer  grateful  acknowledgments,  for  aid  in  col- 
lecting the  materials  for  this  volume,  by  Andrew  Stark,  clerk  of  the 
supreme  court,  and  for  important  suggestions  relating  to  their  prepa- 
ration, by  the  honorable  justices  of  the  court:  especially,  Nelson  Cobb, 
since  doffing  the  judicial  ermine,  has  rendered  eminent  service. 

The  different  classes  of  cases  that  come  before  the  supreme  court— 
those  in  which  it  has  original  jurisdiction,  criminal  cases  on  appeal, 
and  civil  cases  brought  up  on  error — are  indicated:  the  firA,  by  the 
nature  of  the  proceeding  expressed;  Hcond^  by  the  words  "appellant*' 
and  "appellee"  following  the  name  of  the  proper  party  in  the  title; 
and  the  <^»rc2,  by  the  simple  title  of  the  cause  as  it  appears  in  the  su- 
preme court.  The  cades  appear  in  the  order  in  which  the  opinions 
were  filed.  In  all  cases  where  the  decision  was  not  made  by  the  full 
bench,  the  fact  is  noted  at  the  end  of  the  opinion.  From  the  termin- 
ation of  the  judicial  labors  of  Chief  Justice  Ewing — the  first  change 
in  thesapreme  court — the  cases  have  necessarily  been  less  uniformly 
decided  by  the  foil  bench.  From  that  time  the  ooncurxenoe  of  the 
different  jnstices  is  also  noted  at  the  end  of  each  case. 
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In  a  rigid  view,  doabtleas,  an  adjudication  can  be  considered  an  au- 
thoritative precedent  upon  those  points  only  which  were  essential  to 
the  decision  of  the  cause,  and  in  cases  involving  several  exceptions, 
for  instance:  The  court  might  properly  select  oim  conclusion  in  the 
case,  involving  the  least  subject  matter  of  decision,  and  confine  them- 
selves to  a  discussion  of  it.  Por  the  purpose  of  a  syllabus  of  an  opin- 
ion, however,  a  latitude  commensurate  with  the  scope  of  such  opinion 
is  evidently  proper;  and  such  syllabus  should  be  an  abstract  of  the 
case  upon  all  the  points  which  were  so»involved  that  it  was  the  duty 
of  counsel  to  argue  them,  and  which  were  actually  deliberated  upon 
and  decided  by  the  court* 

Keeping  in  full  view  the  fkct  that,  in  a  state  whose  jurisprudence 
.is  in  its  early  Infkncy,  the  authority  of  a  precedent,  when  once  estab- 
lished, is  much  more  controlling  than  when  the  decisions  have  so 
multiplied  as  to  afford  opportunity  for  argument  or  shades  of  techni- 
cal conflict,  I  have  aimed  at  an  abridgement  of  each  case,  based  on  a 
careful  examination  of  the  record  of  facts  and  of  the  opinion,  giving 
not  only  the  decisioA  of  the  court,  emplojring  its  own  language  when 
consistent  with  brevity,  but  also,  when  practicable,  a  lucid  indication 
at  least  of  the  reasoning  upon  which  it  was  founded,  thus,  in  general, 
aiming  at  an  elimination  of  the  points  actuaUy  determined^  following  a 
liberal  rule  in  this  respect* 

In  presenting  the  propositions  of  counsel,  in  those  cases  where 
many  points  were  involved,  all  of  which  came  regularly  before  the 
court,  but  wherb  a  part  only  of  such  points  have  been  considered,  it 
has  been  thought  expedient  to  preserve,  concisely,  the  results  of  the 
laborious  research  and  learning  of  counsel  upon  those  points  so  left 
undetermined. 

In  preparing  the  index  I  have  aimed  to  hold  all  "philosophical  con- 
siderations and  principles  of  classification''  in  rigid  subordination  to 
the  convenience  and  utility  of  the  work,  and  to  ''put  ekch  point  under 
the  topic  where  a  practical  lawyer  who  needs  it  would  be  most  likely 
to  search  for  it"  REPORTER 

IdLWBBici,  ILamab,  October,  1864L 


•Vide  piefiuM  to  toL  1.  Abbott'i  New  York  Digert. 


APPENDIX 


fOttCT  TOLXJMB  OF  KAK8A8  flTATB  BXPOBI& 


(hi  Am  ftnt  ia^  of  IIm  Janiuuy  Term,  1864,  of  the  sapreme  eoort, 
flie  foOowing  ytoeaedtngi,  statement  end  reeolutioiiB  from  the  district 
eourt  in  and  for  the  ootmty  of  Douglas,  were  ordered  to  be  spread 
upon  the  Joomal  of  the  court: 

Aia  meeting  of  the  bar  of  the  ooonty  of  Douglas^  on  the  19th  day 
of  Korember,  1863,  it  was 

Ordend  fty  the  Cburf,  That  the  preamble  and  resolutions,  proposed 
and  adopted  by  a  meeting  of  the  members  of  the  bar  of  the  county 
of  Douglas,  on  the  death  of  Hon.  Simbon  M.  Thobp,  Louis  Cabfbmtxb 
and  Saxusl  A.  YonvG,  be  spread  at  large  upon  the  journal  of  this  court: 

The  fierce  yisitation  that  on  the  2l8t  day  of  August  last  piled  our 
streets  in  ruin,  and  swept  from  our  midst  so  many  of  our  dtisens,  also 
thinned  our  ranks  by  taking  from  among  us  foroTer  two  loved  and 
respected  brothers.  Eminent  among  the  victims  of  that  terrible  morn- 
ing was  the  lamented  Louis  CAUPBirrBB. 

We  feel  it  proper,  on  this  our  first  meeting  since  that  awflil  day, 
that  we  should  express  our  sepse  of  the  deeply  afflicting  bereavement 
which  this  court  and  bar,  and  the  whole  community,  have  sustained 
by  his  untimely  death;  tiierefore, 

Raohed,  That  the  members  of  this  bar  contemplate  with  profound 
grief  the  death  of  Judge  GABFKiiTaB. 

Betohedf  That  we  cherish  in  grateful  and  friendly  remembrance  the 
stndioosness^  learning,  fidelity  and  brotherly  courtesy  displayed  in 
the  discharge  of  his  duties  as  a  member  of  this  bar,  to  which  he  was 
an  honor  and  an  ornament.  As  a  lawyer  he  will  be  long  remembered 
f€fr  hiB  sleepless  vigils  in  the  mastery  and  application  of  his  profes- 
sion— for  his  exhausting  efforts  in  the  arduous  conflicts  at  the  bar. 
We  shall  all  remember  him  for  his  patience,  fidelity,  impartiality  and 
promptness  as  a  judicial  officer.  We  will  not  forget  hia  self-devotion 
to  duty  and  the  sacrifice  of  all  else  dear  to  him  in  its  performanoe. 
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We  will  remember  him  as  a  man,  for  his  many  manly  qualities — and 
as  a  friend,  for  his  kindness  of  heart,  and  a  simplicity  of  manner  which 
had  inyested  him  with  a  peculiar  confidence,  affection  and  respect. 

lUiaUfed,  That  we  deeply  sympathise  with  his  young  wife  in  her 
extreme  affliction,  and  with  his  relatives  in  their  bereavement,  and 
offer  these  words  of  condolexioek  |u  $d  b^CpreiHUon  of  our  sense  of  a 
common  and  irreparable  loss. 

We  desire  that  the  chairmaB  and  soeretary  of  this  meeting  be  in- 
structed to  communicate  a  copy  of  these  resolutions  to  the  family  of 
the  deceased,  and  Ihat  they  l^^spzead  upon  the  records  of  this  court, 
and  a  copy  of  the  same  transmitted  to  the  supreme  court  of  the  state, 
to  which  the  deceased  was  reporter  at  the  time  of  his  death,  with  a 
request  that  they  may  be  entered  upon  its  records  as  permanent  tes* 
^imonials  of  the  sentiments  of  this  bar  upon  this  occasion. 

WlUBOH   ShAKROU, 
Gxo.  W.  SniTH, 

Elliott  V.  Banks, 

Committee. 

WiiiBOH  G.  SHANiroN,  SOLON  O.  THACHER, 

Secretary,  Chairman. 


Thereupon  court  adijeumed. 


Preface  to  McCahon's  Reports. 


formed  part  of  the  territory  ceded  by  France  to  the  United 
States,  l^  treaty  of  April  30, 1803.  It  appears  that  there  was  no  set- 
tlement of  a  permanent  character  within  the  limits  of  what  is  now 
Kansas,  prior  to  its  cession  by  France  to  the  United  States. 

By  act  of  congress  of  March  26, 1804,  the  ceded  territory  was  divided 
into  two  distinct  territories  by  a  line  corresponding  with  the  twenty- 
third  d^ree  of  north  latitade.  All  south  of  that  line  was  called  the 
'^ territory  of  New  Orleans,"  and  all  north  the  "district  of  Louisiana." 
By  the  same  act  the  executive  power  of  the  governor  of  the  territory 
of  Indiana  was  extended  over  the  district  of  Louisiana,  which  em- 
braced Kansas,  and  the  governor  and  judges  were  authorized  to  estab- 
lish inferior  courts,  to  prescribe  their  jurisdiction,  and  to  make  all 
laws  which  they  might  deem  conducive  to  the  good  government  of 
the  inhabitants.  The  governor  and  judges  of  Indiana  passed  laws  in 
porsnance  of  this  authority. 

Congress,  by  act  of  March  3, 1805,  provided  for  a  territorial  govern- 
ment ibr  the  district  of  Louisiana,  and  changed  its  name  to  the  terri- 
tory of  Louisiana.  The  legislative  power  of  the  territory  was  vested 
in  the  governor  and  three  judges.  On  the  4th  of  June,  1812,  congress, 
by  an  act  of  that  date,  reorganized  the  territorial  government,  and 
changed  the  name  to  Missouri  territory.  By  this  act  the  legislative 
power  was  vested  in  a  governor,  legislative  council  and  a  house  of 
representatives. 

Under  this  authority,  on  the  19th  day  of  January,  1816,  an  act  was 
passed  by  which  the  common  law  of  England,  and  the  statutes  passed 
prior  to  the  fourth  year  of  James  I,  of  a  general  nature,  were  declared 
to  be  in  force  in  the  territory,  provided  they  were  not  inconsistent 
with  the  laws  of  the  United  States  and  the  statutes  of  the  territory. 

On  the  6th  of  March,  1820,  Missouri  was  admitted  into  the  union 
on  an  equal  footing  with  the  original  states.  Kansas  was  thus  left 
without  any  territorial  government.  By  act  oi  congress  of  June  30, 
1834,  it  was  enacted  that  all  that  part  of  the  United  States  west  of  the 
Mississippi,  and  not  within  the  states  of  Missouri  and  Louisiana  or 
the  territory  of  Arkansas,  should  be  taken  for  the  purpose  of  the  act 
to  be  Indian  country,  and  certain  regulations  were  prescribed  for  its 
governments  So  much  of  the  laws  of  the  United  States  as  provided 
for  the  punishment  of  crime,  oonmiitted  in  any  place  within  the  ex- 
clusive jurisdiction  of  the  United  States,  were  declared  to  be  in  force 
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in  it,  with  the  proyiso  that  the  same  should  not  extend  to  crime  com- 
mitted by  one  Indian  against  the  person  or  property  of  another  Indian. 

For  the  purpose  of  carrying  this  act  into  effect,  all  that  part  of  the 
Indian  country  west  of  the  Mississippi  river  that  is  bounded  north  by 
the  north  line  of  lands  assigned  to  the  Osage  tribe  of  Indians,  pro- 
jected east  to  the  state  of  Missouri,  west  by  the  Mexican  possessions, 
south  by  Red  river,  and  east  by  the  west  line  of  the  territory  of  Ar- 
kansas and  the  state  of  Missouri,  was  annexed  to  the  territory  of  Ar- 
kansas, and  the  residue  of  the  Indian  country  west  of  the  Mississippi 
river  was  annexed  to  the  judicial  district  of  Missouri. 

On  the  SOth  day  of  May,  1854,  an' act  was  passed  by  congress,  popu- 
larly known  as  the  Kansas-Nebraska  act,  by  which  Kansas  was  cre- 
ated a  territory,  with  a  territorial  government  The  executive  power 
was  vested  in  a  governor  to  be  appointed  by  the  president  The  leg- 
islative power  was  vested  in  the  governor  and  legislative  assembly — 
the  legislative  assembly  to  consist  of  a  council  and  house  of  represen- 
tatives. The  twenty-seventh  section  of  this  act  enacted  that  "The 
judicial  power  of  said  territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  in  justices  of  the  peace.  The  su- 
preme court  shaU  consist  of  a  chief  justice  and  two  associate  justices, 
any  two  of  whom  shall  constitute  a  quorum,  and  who  shall  hold  a 
term  at  the  seat  of  government  of  said  territory  annually;  and  they 
shall  hold  their  offices  during  the  period  of  four  years,  and  until  their 
successors  shall  be  appointed  and  qualified.  The  said  territory  shall 
be  divided  into  three  judicial  districts,  and  a  district  court  shall  be 
held  in  each  of  said  districts  by  one  of  the  justices  of  the  supreme 
court,  at  such  times  and  places  as  may  be  prescribed  by  law ;  and  the 
said  judges  shall,  after  their  appointment,  respectively,  reside  in  the 
districts  which  shall  be  assigned  them.  The  jurisdiction  of  the  sev- 
eral courts  herein  provided  for,  both  appellate  and  original,  and  that 
of  the  probate  courts  and  of  justices  of  the  peace,  shall  be  as  limited 
by  law :  Provided,  That  justices  of  the  peace  shall  not  have  jurisdiction 
of  any  matter  in  controversy  when  the  title  or  boundaries  of  land 
may  be  in  dispute,  or  where  the  debt  or  sum  claimed  shall  exceed 
one  hundred  dollars;  and  the  said  supreme  and  district  courts,  re- 
spectively, shall  possess  chancery  as  well  as  common  law  jurisdiction. 
Each  district  court,  or  the  judge  thereof,  shall  appoint  its  clerk,  who 
shall  also  be  the  register  in  chancery,  and  shall  keep  his  office  at  the 
place  where  the  court  may  be  held.  Writs  of  error,  bills  of  excep- 
tion, and  appeals,  shall  be  allowed  in  all  cases  from  the  final  decisions 
of  said  district  courts  to  the  supreme  court,  under  each  r^ulations  as 
may  be  prescribed  by  law;  but  in  no  case  removed  to  the  supreme 
court  shall  trial  by  jury  be  allowed  in  said  court.  The  supreme  court, 
or  the  justices  thereof,  shall  appoint  its  own  clerk;  and  every  clerk 
shall  hold  his  office  at  the  pleasure  of  the  court  for  which  he  shall 
have  been  appointed.    Writs  of  error,  and  appeals  from  the  final 
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dednons  of  said  supreme  court,  ahall  be  allowed,  and  may  be  taken 
to  the  eapreme  court  of  the  United  States,  in  the  same  manner  and 
under  the  same  regulations  as  from  the  circuit  courts  of  the  United 
States,  whereihe  value  of  the  property,  or  the  amount  in  controven^, 
to  be  ascertained  by  the  oath  or  affirmation  of  either  party,  or  other 
competent  witness,  shall  exceed  one  thousand  dollars;  except  only 
that»  in  all  cases  invol'ving  title  to  slaves,  the  said  writs  of  error, 
or  appeals,  shall  be  allowed  and  decided  by  said  supreme  court  with- 
oat  regard  to  the  value  of  the  matter,  property  or  title  in  controversy ; 
and  except  also  that  a  writ  of  error  or  appeal  shall  also  be  allowed  to 
the  sopremecourt  of  the  United  States  firom  the  decisions  of  the  said 
supreme  court  created  by  this  act,  or  of  any  judge  thereof^  or  of  the 
district  courts  created  by  this  act,  or  any  judges  thereoi^  upon  any  writ 
of  habea$  eorpui,  involving  the  question  of  i>ersonal  freedom :  Provided, 
That  nothing  herein  contained  shall  be  construed  to  apply  to  or  affect 
the  provisions  of  the  'Act  respecting  fugitives  from  justice,  and  per- 
sons escapiiKg  from  the  service  of  their  masters,'  approved  February 
12, 1793,  and  the  act  to  amend  and  supplementary  to  the  aforesaid 
act,  approved  September  18, 1850;  and  each  of  the  said  district  courts 
shall  have  and  exercise  the  same  jurisdiction,  in  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  as  is  vested  in  the 
circuit  and  district  courts  of  the  United  States;  and  the  said  supreme 
and  district  courts  of  the  said  territory,  and  the  respective  judges 
thereof^  shall  and  may  grant  writs  of  habecu  corpiu,  in  all  cases  in 
which  the  same  are  granted  by  the  judges  of  the  United  States  in 
the  IHstrict  of  Columbia;  and  the  £jrst  six  days  of  every  term  of  said 
courts,  or  so  much  thereof  as  may  be  necessary,  shall  be  appropriated 
to  the  trial  of  causes  arising  under  the  said  constitution  and  laws; 
and  writs  of  error  and  appeal  in  all  such  cases  shall  be  made  to  the 
supreme  court  of  said  territory,  the  same  as  in  other  cases.  The  said 
derk  shall  receive  the  same  fees  in  all  such  cases  which  the  derks  of 
the  district  courts  of  Utah  territory  now  receive  for  similar  services.'' 

The  first  legislative  assembly  convened  at  Pawnee,  on  the  22d  day 
of  July,  1855.  After  organizing,  it  adjourned  to  the  Shawnee  Manual 
Labor  Sdiool,  where  it  proceeded  to  enact  a  body  of  laws  for  the  go v- 
enmient  of  the  territory. 

The  first  judges  appointed  were  Samuel  Dexter  Lecompte,  of  Mary- 
land, diief  justice,  whose  commission  is  dated  June  11,  1854 ;  and 
Sanders  W.  Johnston,  of  Ohio,  and  Rush  Elmore,  of  Alabama,  asso- 
ciate justices,  whose  commissions  are  dated  June  29. 1854.  The  first 
seasion  of  the  supreme  court  convened  at  the  Shawnee  Manual  Labor 
School,  on  the  80th  day  of  July,  1855.  There  were  present  Chief 
Jnstice  Lecompte,  and  Assodates  Johnston  and  Elmore.  Marcus  J. 
Flanott  was  appointed  reporter  of  the  decisions  of  the  court  On  the 
first  day  of  its  session,  the  following  communication  was  presented  to 
the  court  by  A.  J.  Isacks»  United  States  district  attorney: 
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**Ilesolvedj  by  tke  houM  of  reprezentaixce»y  the  eouneU  concurring  therein, 
That  the  district  attorney  be  requested  to  advise  the  legislative  assem- 
bly whether,  in  his  opinion,  the  act  providii^;  for  the  temporary  ses- 
sion of  the  legislature  at  the  Shawnee  Manual  Labor  School  is  valid, 
and  whether  the  adjournment  of  the  assembly  to  this  place,  in  pursu- 
ance of  such  act,  was  legal,  and  whether  it  is  competent  for  the  assem- 
bly,  if  its  present  session  be  legal,  to  confer  on  the  probate  courts 
jurisdiction,  dvil  and  criminal,  concurrent  with  the  district  court 

**And  resolved  fuxGuTf  That  the  district  attorney  be  required  to  pre- 
sent these  questions  to  the  supreme  courts  at  its  first  session,  and 
solicit  from  that  court  an  opinion  on  said  interrogatories." 

The  journal  of  the  court  says:  ^The  court,  having  taken  the  com- 
munication onder  consideration,  determined,  in  view  of  the  impor- 
tance of  the  subject,  to  respond,  as  judges  but  not  aa  a  court,  to  so 
much  as  llpresents  the  question  of  the  constitutionality  of  the  acts, 
generally,  of  the  l^;islative  assembly,  but  declined  to  respond  to  the 
particular  question  embraced  in  the  second  clause  of  the  resolution. 

*'Mr.  Justice  Johnston:  I  do  not  concur  in  the  action  of  the  major- 
ity of  the  court.  This  application  is,  in  my  opinion,  clearly  extra- 
judicial. Any  attempt  by  this  court,  in  a  matter  not  properly  before 
ft,  or  by  a  member  of  the  court  in  his  ofidal  character,  to  change, 
direct  or  otherwise  control  the  past  action  or  future  proceedings  of 
the  legislative  assembly  of  the  territory,  involves  an  assumption  of 
power  of  the  most  alarming  character.  My  official  duties  and  author- 
ity are  limited  by  law,  and,  with  my  present  view,  I  can  not  consent 
to  participate  in  any  effort  to  overstep  or  transcend  thenu" 

It  does  not  appear  what  response  the  two  judges  made,  but  as  they 
subsequently  indirectly  acknowledged  the  validity  of  the  laws  passed 
at  the  Shawnee  Manual  Labor  School,  it  is  reasonable  to  presume 
that  they  gave  as  their  opinion  that  they  were  valid. 

On  the  81st  day  of  July,  1855,  after  adopting  a  seal,  the  court  ad- 
journed, to  meet  at  the  seat  of  government  on  the  first  Monday  in 
December  following.  The  court  met  at  Lecompton  on  the  3d  day  of 
December,  1855;  present.  Chief  Justice  Lecompte  and  Justices  Elmore 
and  Johnston.  On  the  4th,  Jeremiah  M.  Burrell,  of  Pennsylvania, 
presented  a  commission  from  the  president  of  the  United  States,  as 
an  associate  justice,  dated  September  13, 1855,  on  which  his  oath  of 
ofiice  was  indorsed.  On  the  next  day.  Sterling  G.  Cato,  of  AUhamn 
presented  a  commission  from  the  president  of  the  United  States,  as  an 
associate  justice,  dated  September  13, 1855.  Then  follows  the  follow- 
ing entry  upon  the  journals  of  the  court: 

*^  The  Hon.  Jeremiah  M.  Burrell  and  Sterling  G.  Oato  having  pre- 
sented commissions  from  the  president  of  the  United  States,  as  asso- 
ciate justices  of  the  court)  each  dated  the  13th  day  of  September. 
1866,  and  the  Hon.  Sanders  W.  Johnston  and  Bush  Elmore,  hereto- 
fore associate  justices  of  said  court,  denying  the  power  of  the  president 
to  issue  such  commissions,  and  claiming  to  be  tiiemselveB  entitled  to 
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occupy  the  position  of  associate  joBtioefi,  under  and  by  virtue  of  their 
existing  commissions,  until  the  expiration  of  the  term  of  four  years, 
and  until  the  appointment  and  qualification  of  their  successors,  being 
the  period  of  their  appointment.    And  the  matter  being  thus  pre- 
Genied  for  determination  to  the  chief  justice,  he,  without  deciding  or 
professing  to  decide  the  question  of  the  power  of  the  president  in 
this  respect,  stated  it  as  his  opinion,  that  he  ought  to  be  governed  by 
the  commissious  of  the  president  aforesaid,  and  that,  being  so  gov- 
erned, he  oould  but  recognize  these  gentlemen,  Jeremiah  M.  Burrell 
and  Sterling  G.  Cato,  as  associate  justices  defado,  and  as  such  entitled 
to  occupy  seats  upon  the  bench.    To  which  opinion  and  judgment  of 
the  chief  justice  the  said  Sanders  W.  Johnston  and  Rush  Elmore 
except,  and  enter  their  most  solemn  protest,  the  entry  whereof  is 
made  at  their  request    Whereupon  tlie  said  Jeremiah  M.  Burrell 
and  Sterling;  G.  Cato  took  their  seats  as  associate  justices." 

The  court  again  met  on  the  1st  day  of  December,  1856,  and  during 
the  term,  on  the  13th  day  of  January,  ISo?,  Hon.  Thomas  Cunning- 
ham presented  a  commission  from  the  president,  as  an  associate 
justice  in  place  of  Jeremiah  M.  Burrell,  dated  the  19th  of  November, 
1856,  and  took  his  seat.  It  does  not  appear  from  Judge  Cunning- 
ham's commission  from  what  state  he  was  appointed,  but  it  is 
believed  he  was  from  Pennsylvania.  The  14th  day  of  January,  1857, 
appears  to  be  the  first  day  upon  which  any  cases  were  called,  but 
none  were  then  argued.  Two  were  dismissed  for  want  of  prosecu- 
tion;  and  time  was  given  in  another  for  the  assignment  of  errors. 
On  the  14th  of  February,  1857,  the  court  fixed  the  times  and  places 
of  holding  the  several  district  courts  in  the  territory,  as  follows:  first 
district,  at  Leavenworth  city,  on  the  second  Mondays  of  April  and 
September,  each  term  to  continue  ten  weeks,  if  necessary;  second 
district^  at  Lecompton,  on  the  first  Mondays  of  May  and  October, 
each  term  to  continue  eight  weeks,  if  necessary;  third  district,  at 
Fort  Scott,  on  the  first  Monday  of  May  and  third  Monday  of  October, 
to  continue  eight  weeks,  if  necessary. 

On  the  7th  of  December,  1857,  the  order  appointing  Marcus  J.  Par* 
rott  reporter  was  rescinded,  and  Thomas  B.  Sykes  appointed  in  his 
place.  At  the  June  Term,  1859,  Hon.  John  Pettit  of  Indiana,  having 
been  commissioned  chief  justice  in  place  of  Leoompte,  by  commis- 
sion dated  March  9, 1859,  appeared  and  took  his  seat  There  were 
no  other  changes  in  the  judges  during  the  existence  of  the  territorial 
government. 

The  last  record  on  the  journal,  of  any  proceedings  in  the  supreme 
court  of  the  territory,  is  on  January  11, 1861.  This  record  is  not  signed. 
Kansas  was  admitted  into  the  union,  as  a  state,  by  act  of  congress 
of  January  29, 1861.  By  its  constitution  the  judidal  power  of  the 
state  was  vested  in  a  supreme  court,  district  courts,  probate  courts, 
justices  of  the  peace,  and  such  other  courts,  inferior  to  the  supreme 
ooorti  BB  m^t  be  provided  by  law.    It  was  provided  that  the  supreme 
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court  should  consist  of  one  chief  justice  and  two  aflsodates,  to  be 
chosen  by  the  electors  of  the  state  at  large.  The  state  was  reqaired 
to  be  divided  into  five  judicial  districts,  in  each  of  which  a  district 
Judge  should  be  elected.  Provision  was  made  for  the  creation  of  ad- 
ditional districts.  A  probate  judge  was  required  to  be  elected  in  each 
county.  Two  justices  of  the  peace  were  to  be  elected  in  each  town- 
ship, and  the  number  might  be  increased  by  law.  The  supreme  court 
of  the  state  first  met  on  the  28th  of  October,  1861. 

By  the  act  of  admission  the  state  was  constituted  a  judicial  district 
of  tiie  United  States,  and  a  district  court  established  therein,  with 
like  powers  and  jurisdiction  as  the  district  court  of  the  United 
States  for  the  district  of  Minnesota.  By  act  of  congress  of  July  15, 
1862,  the  state  was  included  in  the  ninth  circuit,  and  the  circuit  court 
'  powers  of  the  district  court  were  taken  away.  By  the  same  act  a 
circuit  cotirt  was  required  to  be  held  for  the  district,  by  the  associate 
justice  of  the  supreme  court  assigned  to  the  circuit,  and  the  judge  of 
the  district  court  This  arrangement  will  be  somewhat  changed  by 
act  of  congress  of  April  10, 1869,  entitled  "An  act  to  amend  tiie  judi- 
cial system  of  the  United  States,"  which  will  take  efiect  on  the  first 
Monday  of  December,  1869. 

The  territorial  legislature  was  In  session  at  the  time  the  act  of  ad* 
mission  was  passed,  and  continued  to  transact  business  for  several 
days  afterward.  The  acts  passed  by  this  body,  after  the  admission, 
were  afterward  declared  to  be  valid  by  the  supreme  court  of  the  state, 
in  the  case  of  [State  ex  rel.]  Hunt  v.  Meadowtf  1  Elansas,  90,  (post,  p.  91.) 
The  general  laws  passed  by  the  territorial  legislature  of  1865,  with 
some  exceptions,  remained  in  force  until  4859. 

At  the  session  of  the  legislative  assembly  in  1859,  a  board  of  com- 
missionerB,  consisting  of  William  McKay  of  Wyandotte,  K  8.  Lowman 
of  Lawrence,  and  James  McCahon  of  Leavenworth,  were  elected  by 
the  two  houses  of  the  assembly  ''to  prepare  an  entire  code  of  laws 
upon  all  subjects  of  general  legislation,  pertaining  to  the  interests  of 
the  territory  of  Kansas,  to  be  submitted  to  the  legislative  assembly, 
from  time  to  time,  for  its  action  on  the  same." 

These  commissioners  reported  a  complete  system  of  laws,  which 
were  adopted  at  the  same  session,  and  the  laws  of  1855  repealed. 
These  laws  remained  in  force,  with  some  slight  amendments,  during 
the  territorial  existence,  and  up  to  1868.  At  the  session  of  the  state 
legislature,  in  1867,  an  act  was  passed  authorizing  and  requiring  the 
governor  to  appoint  three  commissioners  "to  revise  and  codify  the 
civil  and  criminal  codes  of  procedure,  and  all  laws  of  a  general  nature, 
and  requiring  the  commissioners,  so  appointed,  to  report  at  the  next 
session  of  the  legislature." 

The  governor,  in  pursuance  of  this  act,  appointed  John  M.  Price 
of  ^tchison,  Samuel  A.  Riggs  of  Lawrence,  and  James  McCahon  of 
Leavenworth,  as  such  commissioners.  Their  report  was  submitted 
at  the  next  session  of  the  legislature,  and  was  adopted  with  but  few 
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duuDiges  or  alterations.  These  laws  are  published  under  the  title  of 
**  The  General  Statutes  of  Kansas,  1868/'  and  are  now  in  force. 

The  publication  of  the  reports  of  the  decisions  of  the  supreme 
court  of  the  territory  of  ICansas  was  undertaken,  in  1860,  by  Hon. 
Thomas  Means,  since  deceased.  There  were  forty-eight  pages  of  the 
work  printed  at  that  time,  and  it  then  appears  to  have  been  aban- 
doned; from  what  cause  is  not  known.  The  present  volume  was 
prepared  for  the  press  with  the  view  of  rescuing  the  decisions  con- 
tained in  it  from  oblivion,  and  putting  them  in  a  shape  to  be  of  some 
ase  to  the  profession,  and  without  any  prospect  of  pecuniary  reward. 

The  present  judges  of  the  supreme  court  of  the  state  assisted  mate- 
rially in  the  collection  of  the  manuscript  opinions  in  the  cases  in  the 
supreme  court  of  the  territory;  the  judge  of  the  district  court  of  the 
United  States,  the  derk  of  the  drcuit  court  of  the  United  States  for 
the  district  of  Kansas,  F.  P.  Fitzwilliam,  Esq.,  and  other  members  of 
the  bar,  of  Leavenworth,  also  rendered  valuable  aid  in  the  collection 
of  the  opinions  in  the  cases  in  the  circuit  court  of  the  United  States. 

JAMES  McQAHON. 
LBAvnnroBTH,  Kambas,  October,  1869. 

NoTS.— In  18S8»  Bosh  Elmore,  who  had  been  sapeneded  as  an  aModato  joitfof 
of  the  supreme  ooort  of  the  tenitoir,  by  the  appointment  of  Sterling  O.  Gato,  wai 
reappointed  In  place  of  OMo,  and  contlnned  in  office  during  the  ezlateaoe  of  the 
territorial  goyemment* 
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Hon.  THOMAS  CUNNINGHAM,  )       1857. 

Hdx.  STERLING  G.  CATO,  )    From ,  1858,  to  January 
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1861-1862,  this  volume,  to  page 
259. 


1862-1863,  this  Tolume,  to  page 
460. 
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(Beilgned,  October,  1862.) 

LOUIS  CARPENTER. 
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ELLIOTT  V.  BANK& 


OFFICERS  OP  THE  UNITED  STATES  DISTRICT  COURT 

FOB  THE  DISTRICT  OF  KANSA& 
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Thb  State  of  Kansas,  ex  rd.  George  A.  Crawford,  t.  Chas. 

Robinson,  e(  (d. 

1.  Cobbtitctional  Law.  Section  one  of  article  one  of  tbe  constitn- 
lion  of  Kansas  provides  that  the  officers  of  the  executive  depart- 
ment "shall  he  chosen  by  the  electors  of  the  state  at  the  time  and 
place  of  voting  for  members  of  the  legislature,  and  shall  hold  their 
offices  for  the  term  of  two  years  from  the  second  Monday  in  Janu- 
ary next  after  their  election,  and  until  their  successors  are  elected 
and  qualified."  "" Members  of  the  legislature,"  as  here  used,  in- 
cludes the  members  of  hoih  branches  of  the  legislature.  The  exec- 
utive officers  can  only  be  chosen  at  an  election  In  which  are  chosen 
members  of  the  house  of  representatives  and  of  the  senate. 


NoTB.^Where  a  term  of  an  office  is  fixed  by  the  constitution,  and  its 
eoomienoement  is  once  prescribed  by  law,  the  omiBsion  to  provide  ex- 
presely  by  statute  for  an  election  to  fill  suoh  office  for  a  second  or  subse- 
quent term,  will  not  render  void  an  election  held  for  suoh  purpose  at  the 
last  "regular  election**  before  the  expiration  of  the  constitutional  term; 
Init  in  such  case  the  constitution  is  self -executing,  and  of  its  own  foroe 
orders  such  election.    (State  ex  reL  v.  ITioman,  10  Kas.  101.) 

The  time  for  deotlng  the  judiciary,  other  than  justices  of  the  peace,  la 
at  tbe  general  election  at  the  same  time  as  other  district  and  state  offioera. 
{SUxU  ex  reL  V.  Cobb,  2  Eas.  8S.) 
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2.  ExBCunvB  Officebs;  Term.  The  executive  officers,  elected  on  the 
first  Tuesday  of  December,  1859,  hold  their  offices  untU  the  second 
Monday  of  January,  1862,  and  untU  their  tucceuon  are  duly  deeUd  and 
qualified, 

3.  GrovKRifOB.  The  limitation  of  the  term  of  office  of  the  goyemor, 
provided  in  the  schedule  to  the  constitution,  applies  to  the  term  of 
the  first  governor  elected  under  the  constitution.  His  sncoessor 
must  be  chosen  ''at  the  time  and  i^ace  of  voting  for  the  members 
of  the  legislature." 

4.  Lbqislatube;  EleciUm  qf  Meniben,  The  constitution  does  not  fix 
the  date  of  the  commencement  of  the  term  of  office  of  the  members 
of  the  legislature.  The  i)ower  to  fix  this  date  is  within  the  province 
of  the  legislature.  The  statute,  approved  May  22, 1861,  (L.  1861, 
p.  147, )  provides  that  members  of  the  house  of  representatives  shall 
be  elected  at  the  general  election  in  1861,  and  annually  thereafter, 
and  [*18],  members  of  the  senate  at  the  same  election  in  1862,  and 
every  second  year  thereafter.  In  thus  fixing  the  year  1862  as  the 
time  for  electing  members  of  both  branches  of  the  legislature,  that 
time  is  hdd  to  be  the  one  prescribed  for  the  election  of  the  second 
governor  of  Kansas. 

5.  Statutory  Ck)NSTBUcnoM.  A  statute  will  not  be  declared  unconsti- 
tutional, unless  its  infringement  of  the  superior  law  is  dear,  beyond 
substantial  doubt  (Same  principle  applied  Beach  v,  Leahy,  11 
Kas.28.) 

Original  Proceedings  in  Mandamus. 
The  £EictB  of  the  case  are  stated  in  the  opinion  of  the  court. 

Oroziery  Stinson  and  John8(mf  for  relator. 

Skannon^  Lotvman  and  HoleTnan^  for  respondents,  submitted: 

I.  The  law  presumes  that  the  board  of  canvassers,  under 
the  election  laws,  meeting  to  canvass  the  returns  of  an  elec- 
tion, know  what  oflScers  are  to  be  elected  by  such  vote,  and 
they  will  rightfully  only  canvass  the  votes  for  such  officers. 
They  are  not,  by  law,  authorized  to  canvass  votes  for  other 
officers. 

II.  There  was  no  law  authorizing  the  election  of  governor 
in  the  fall  of  1861. 

1.  The  law  of  the  state,  fixing  the  time  of  the  election  of 
the  first  governor  of  the  state,  under  and  in  conformity  with 
the  constitution,  in  the  fall  of  1862,  is  a  virtual  prohibition  of 
the  election  of  such  officer  at  an  earlier  period. 
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2.  The  proYisions  of  section  one  of  artide  one  of  the  con- 
stitation,  that  state  officers  shall  hold  their  offices  from  the 
second  Monday  in  January  next  after  their  election,  applies 
only  to  elections  held  under  the  constitution,  as  provided  in 
article  four,  section  two. 

in.  The  election  of  December  20, 1869,  was  not  held  under 
the  constitution,  because — 

1.  It  was  not  held  on  the  d^y  provided  in  the  constitution. 
(Art  4,  §  2.) 

2.  The  votes  cast  were  not  those  of  the  electors  of  the  state, 
but  of  the  registered  voters  of  the  territory. 

[*19]  8.  The  returns  were  not  made  to  the  secretary  of  state. 

4.  They  were  not  canvassed  by  state  officers,  but  by  terri- 
torial. 

5.  The  constitution  was  not  then  in  force. 

IV.  The  election  was  held  under  the  schedule,  which  is  no 
part  of  the  constitution.  The  officers,  so  elected,  are  provis' 
ionai  officers. 

V.  The  time  when  the  state  would  be  admitted  into  the 
onion  being  uncertain,  no  definite  day  could  be  fixed  from 
which  the  persons  elected  at  such  election  should  hold  their 
offices;  hence  the  schedule  provides  that  they  should  hold 
from  the  time  of  the  admission  of  the  state  into  the  union. 
(Schedule,  §§  8,  4,  7,  28.) 

VI.  The  constitution  has  evidently  made  the  second  Mon- 
day of  January  the  beginning  of  the  poUtical  year. 

VII.  Senators  and  state  officers  hold  their  offices  for  two 
years.  It  is  evident  the  constitution  intended  they  should 
always  be  elected  on  the  same  day.    (4  Peters  [Cond.]  714.) 

From  these  propositions  it  follows  that  section  one  of  article 
one  of  the  constitution  does  not  and  cannot  apply  to  the 
persons  elected  at  the  election  held  on  the  first  Tuesday  in 
December,  1859. 

The  opposite  construction  creates  inconveniences,  and 
involves  consequences  absolutely  absurd,  as,  for  example: 

1.  It  requires  a  governor  to  hold  his  office  under  the  consti- 
tution for  more  than  a  year  before  the  constitution  had  force. 

2.  It  makes  him  governor  of  the  state  of  Kansas  for  more 
than  a  year  before  there  was  such  a  state 


28  SUPREME  COURT  OF  KANSAS. 

The  State,  ex,  rd.,  v.  Robinson. 

3.  It  requires  him  to  convene'  the  legislature  when  there  ia 
no  legislature,  and  no  means  of  providing  one.    (Art.  2,  §  2.) 

4.  It  renders  void  all  the  acts  of  the  last  legislature. 

6.  It  drives  Judge  Bailey  from  this  bench  forthwith,  and 
would  dissolve  this  court. 

[*20]  A  construction  involving  such  consequences  cannot 
be  a  sound  one.    (1  Story  Const  §§  400,  401,  455.) 

In  any  case  this  constructioA  is,  at  least,  doubtful;  and, 
therefore,  the  construction  made  by  the  legislature,  at  its  last 
session,  should  not  be  disturbed.    (1  Story  Const.  §  406.) 

The  opinion  of  the  court  was  delivered  by 

EwiNQ,  C.  J.:  The  relator,  George  A.  Crawford,  has  shown 
the  court,  prima  fadej  by  affidavit,  that,  at  the  general  elec- 
tion in  1861,  votes  were  cast  for  him  for  the  office  of  govern 
nor  at  most  of  the  election  districts  in  this  state,  in  conform- 
ity with  the  provisions  of  the  law  r^ulating  the  mode  of 
conducting  elections,  approved  May  23, 1861,  and  that  he 
received  a  majority  of  all  the  votes  then  cast  in  the  state  for 
that  office,  and  that  returns  of  the  votes  so  cast  were  duly 
made  by  the  proper  officers  of  the  several  counties  to  the 
defendants,  the  board  of  state  canvassers,  who  have  neglected, 
and  stiU  neglect,  to  canvass  the  same  and  announce  the  re- 
sult; and  he  asks  the  court  to  compel  the  board,  by  writ  of 
mandamus,  to  canvass  the  votes  so  returned,  and  to  deter- 
mine and  certify,  in  the  manner  prescribed  by  law,  what 
person  has  been  elected  to  the  office  of  governor.  Upon 
this  showing,  the  court  will  grant  an  alternative  writ  of  man- 
damus, if  the  year  1861  was  the  year  prescribed  by  the  con- 
stitution or  the  laws  of  the  state  for  electing  a  governor. 

The  only  statute,  fixing  the  year  for  choosing  that  officer, 
is  that  approved  May  22, 1861,  entitled  "An  act  to  provide 
for  the  election  of  state,  district  and  county  officers,  senators, 
members  of  the  house  of  representatives,"  etc.,  (L.  1861,  p. 
147,)  which  provides  for  the  election  of  a  governor  at  the  gen- 
eral election  in  1862,  and  each  second  year  thereafter. 

If  this  provision  of  the  law  is  valid,  the  relator  is  not  en- 
titled to  the  office  by  virtue-  of  an  election  held  in  1861, 
OtherwisCi  as  the  constitution  provides  that  tlie  governor 
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•hall  hold  office  for  two  years  from  the  second  Monday  in 
t*213  January  next  after  his  election,  the  relator  would  be 
entitled  to  the  office  for  two  years  from  the  second  Monday 
in  January,  1862;  while  he  who  might  be  chosen  governor  at 
the  general  election  in  1862,  under  the  election  law,  would 
also  have  a  right  to  the  office  for  two  years  from  the  second 
Monday  in  January,  1868,  giving  the  state  two  governors  for 
the  year  1863,  and  thereafter  so  long  as  the  constitution  and 
law  remains  the  same,  and  the  successors  to  the  two  gover- 
nors be  regularly  chosen.  The  constitutionality  of  that  pro- 
vision of  the  election  law,  above  referred  to,  is  therefore 
necessarily  involved  in  the  issue,  and  must  be  determined. 

The  only  provision  of  the  constitution  with  which  it  could 
be  held  to  conflict,  is  the  first  section  of  the  first  article,  as 
follows:  "The  executive  department  shall  consist  of  a  gov- 
ernor, lieutenant  governor,  secretary  of  state,  auditor,  treas- 
urer, attorney  general,  and  superintendent  of  public  instruc- 
tion, who  shall  be  chosen  by  the  electors  of  the  state  at  the 
time  and  place  of  voting  for  members  of  the  legislature,  and 
shall  hold  their  offices  for  the  term  of  two  years  from  the 
second  Monday  in  January  next  after  their  election,  and  until 
their  successors  are  elected  and  qualified." 

It  is  argued,  by  counsel  for  defendants,  that  the  foregoing 
section  has  no  application  to  the  officers  chosen  under  that 
article  of  the  constitution  termed  the  schedule,  because  they 
were  not  chosen  by  "the  electors  of  the  state,"  but  by  the 
electors  of  the  territory  of  Kansas.  To  our  minds,  the  argu- 
ment is  not  convincing.  The  schedule  refers  to  the  officers 
of  the  executive  department  only  to  provide  a  special  election 
for  those  officers  on  the  first  Tuesday  of  December,  1859,  and 
to  make  it  the  duty  of  the  Governor  elect,  on  the  admission 
of  the  state  into  the  union,  to  take  steps  for  the  immediate 
organization  of  the  state  government.  As  soon  as  the  first 
governor  was  elected,  and  the  government  put  in  motion, 
these  clauses  of  the  schedule  were  obsolete,  and  the  general 
provisions  of  the  constitution,  and  these  alone,  defined  [^^22] 
the  duties,  powers,  qualifications  and  term  of  office  of  the 
first  governor.  His  office  is  different  from  that  of  any  one 
of  his  successors  only  in  the  mode  of  its  inception  and  in 
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the  special  duty  imposed  on  it  of  organizing  the  govemment. 
The  schedule,  by  making  special  provision  for  his  election, 
takes  him  out  of  the  operation  of  the  first  section  of  the  first 
article  only  bb  to  the  mode  of  his  election.  We  are  clearly  of 
the  opinion  that  the  limitation  of  the  term  of  office,  in  the 
article  above  quoted,  applies  to  the  term  of  the  first  governor ; 
and  that,  as  he  Was  elected  on  the  first  Tuesday  of  December, 
1859,  he  is  entitled  to  hold  only  until  the  second  Monday  of 
January,  1862,  and  untnl  his  ducceseor  U  dvly  elected  and  qualified. 

We  search  the  constitution  in  vain  for  any  provision  fixing 
directly  the  time  for  choosing  the  successors  to  the  first  gov-, 
emor.  The  article  under  consideration  fixes  the  tune,  indi- 
rectly y  though  plainly,  by  providing  that,  after  the  first  election, 
they  shall  be  chosen  ^^  at  the  time  and  place  of  voting  for  mem- 
bers of  the  legislature.^* 

Counsel  for  relator  maintain  that  this  provision  is  satisfied 
if  the  governor  be  chosen  at  the  time  and  place  of  voting  for 
members  of  one  branch  of  the  legislature.  In  our  opinion, 
that  construction  is  inadmissible.  In  the  constitution, 
wherever  the  members  of  only  one  branch  of  the  l^islature 
are  referred  to,  they  are  termed  "members  of  the  senate"  or 
"members  of  the  house  of  representatives;"  while  the  ex- 
pression, "members  of  the  legislature,"  is  uniformly  used  to 
mean  the  persons  composing  both  the  senate  and  the  house. 

The  fact  that  the  article  "t&e"  is  not  inserted  before  the 
words  "members  of  the  legislature,"  in  the  first  section  of 
the  first  article,  is  not  worthy  the  weight  attached  to  it  in 
argument.  Its  presence  would  make  that  meaning  trans- 
parent, which  its  absence  but  slightly  obscures.  The  firamers 
of  the  constitution,  in  omitting  it,  merely  sacrificed  a  little  of 
clearness  for  a  little  of  brevity.  We  notice  a  like  omission 
in  the  [*23]  schedule,  section  eleven :  .  .  .  "  There  shall 
be  an  election  held  in  the  several  voting  precincts  on  the 
first  Tuesday  of  December,  A.  D.  1859,  for  the  election  of 
members  of  the  first  legislature^*  We  can  see  no  reason  for  at- 
taching to  the  expression,  "members  of  the  legislature,"  in 
the  first  section  of  the  first  article,  any  meaning  other  than 
that  it  necessarily  bears  wheresoever  else  it  occurs  in  the 
constitution. 
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It  is  erroneously  argued  that  this  requirement — that  the 
governor  shall  be  chosen  at  the  time  and  place  of  voting  for 
merobers  of  the  l^islature — is  intended  merely  as  a  mode 
of  providing  that  he  shall  be  chosen  at  a  general  election. 
The  error  of  this  argument  becomes  apparent  on  its  being 
ascertained  that  the  constitution  does  not  expressly  provide 
that  the  members  of  the  l^islature  shall  be  chosen  at  a  gen** 
eral  election.  It  is,  perhaps,  true  that  they  are  to  be  chosen 
at  a  general  election;  but  that  is  not  by  force  of  direct  pro- 
vision, but  an  inference  from  the  character  of  their  office, 
which  applies  at  least  as  strongly  to  the  governor  as  to  them. 
It  would  be  an  absurdly  circuitous  mode  of  providing  that 
the  governor  shall  be  chosen  at  a  general  election,  to  say  that 
he  shall  be  chosen  at  the  time  and  place  of  voting  for  mem- 
bers of  the  l^islature,  when  there  is  no  provision  that  they 
shall  be  elected  at  a  general  election,  other  than  that  which 
is  as  applicable  to  the  governor  as  to  them.  The  words, 
''who  shall  be  chosen  at  the  time  and  place  of  voting  for 
members  of  the  legislature,"  add  no  strength  to  the  inference 
that  the  governor  is  to  be  chosen  at  a  general  election,  and 
might  be  stricken  out  without  affecting  it.  These  words, 
therefore,  mean  nothing^  or  someOiing  dse  than  that  the  officers 
of  the  executive  department  shall  be  chosen  at  a  general 
election;  and  there  is  nothing  else  they  can  mean  but  that 
those  officers  shall  be  elected  at  the  time  and  place  all  the 
members  of  both  branches  of  the  legislature  are  elected. 

The  constitutions  of  the  other  states,  with  few  exceptions, 
provide  that  at  each  election  for  governor,  the  members  of 
[^24]  both  branches- of  the  legislature  shall  also  be  chosen. 
This  similarity  of  constitutional  provision  is  the  result,  not  of 
chance,  but  of  a  wise  purpose,  common  to  the  framers  of  the 
several  constitutions,  to  give  to  each  governor  the  cooperation 
of  a  legislature  chosen  at  the  same  time  and  on  the  same 
issues  with  himself;  thus  tending  to  produce  harmony  of 
action  between  the  executive  and  the  legislature,  and  to  make 
the  laws  prompfly  responsive  to  the  voice  of  the  people. 

Such  being  the  purpose  and  meaning  of  the  provision  in 
question,  it  is  necessary  to  ascertain  whether  the  year  1861 
was  the  year  prescribed  by  the  constitution  or  by  law  for  the 
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regular  election  of  all  the  meuibets  of  both  branches  of  the 
legislature,  for  we  Tvdll  thereby  ascertam  whether  it  was  the 
year  prescribed  for  choosing  a  governor. 

Section  second,  article  second,  provides  that  "The  first 
house  of  representatives  shall  consist  of  seventy-five  mem- 
bers, who  shall  be  chosen  for  one  year.  The  first  senate  shall 
consist  of  twenty-five  members,  who  shall  be  chosen  for  two 
years."  If  this  section  were  construed  by  itself,  the  best 
interpretation  would  be  that  the  tenn  of  the  members  of  one 
house  would  be  one  year,  and  of  the  other,  two  years,  from 
the  date  when  they  were  declared  elected;  while,  when  con- 
sidered in  connection  with  section  first,  article  first,  the  inter- 
pretation might  be  that  their  terms  commenced  the  second 
Monday  in  January,  next  after  their  election. 

When  considered  in  connection  with  other  parte  of  the  con- 
stitution, however,  neither  of  these  constructions  can  be  given 
to  the  clause  in  question.  Section  eleven  of  the  schedule  pro- 
vides for  the  election  of  "members  of  the  first  legislature'*'  on 
the  first  Tuesday  of  December,  A.  D.  1859.  That  it  was 
intended  the  persons  then  chosen  should  constitute  the  first 
legislature  assembled  under  the  constitution  is  clear,  from  the 
language  of  the  schedule  above  quoted,  from  the  fact  that  no 
provision  is  made  for  the  choice  of  successors  in  case  the 
admission  of  the  state  should  be  delayed  longer  than  the 
[*26]  terms  of  one  and  two  years;  and  from  the  further  fact 
that  special  duties  are  imposed  on  the  first  legislature  when 
assembled.  For  example :  Section  first,  article  tenth,  provides 
that  "it  shall  be  the  duty  of  the  first  legislature  to  make  an 
apportionment;"  and  section  eighth,  article  ninth,  that  "the 
first  legislature,  under  this  constitution,  shall  provide  by  law 
for  submitting  the  question  of  the  permanent  location  of  the 
capitol  to  a  popular  vote;"  and  section  second,  article  second, 
'^  The  first  house  of  represerUatives  shall  consist  of  seventy-five 
members,  who  shall  be  chosen  for  one  year;  the  first  senat«^ 
shall  consist  of  twenty-five  members,  who  shall  be  chosen  for 
two  years.  After  the  first  election,  the  number  of  senators  and 
representatives  shall  be  regulated  by  law."  To  our  minds  it 
is  apparent,  from  these  clauses,  that  the  persons  chosen  on  the 
first  Tuesday  of  December,  1859,  and  called  by  the  schedule 
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** members  of  the  first  legislature,"  were  entitled  to  compose 
the  first  legislature,  assembled  to  make  laws  under  the  con- 
stitution, whensoever  the  state  might  be  admitted  into  the 
union.  Yet,  if  it  be  held  that  the  constitution  provides  that 
the  teims  of  members  of  the  legislature  b^an  when  they 
were  declared  elected,  or  on  the  second  Monday  in  January 
next  after  their  election,  then  the  terms  of  members  of  the 
first  house  expired  before  the  admisei(m  of  the  state;  and  the 
clauses  above  quoted,  imposing  special  duties  on  the  first 
l^islatnre,  were  void  for  wantT>f  the  operative  existence  of  one 
branch  of  that  body;  for,  unlike  the  officers  of  the  executive 
department,  the  members  of  the  legislature  may  not  continue 
in  office  beyond  the  regular  measure  of  their  terms,  and  until 
their  successors  are  elected  and  qualified. 

There  are  no  provisions  in  the  constitution  that  can  possi- 
bly be  construed  as  fixing  a  date  for  the  commencement  of 
the  terms  of  members  of  the  legislature,  except  section  sec- 
ond, article  second,  and  section  first,  article  first,  above 
referred  to.  From  those  sections,  no  date  for  that  commence- 
ment [*26]  can  be  inferred,  except  the  date  when  the  members 
are  declared  elected,  or  the  second  Monday  in  January  next 
after  their  election;  both  which,  resting  as  they  do  on  infer- 
ences, not  necessarily  to  be  drawn  from  the  text,  must  be 
rejected  as  irreconcilable  with  other  express  provisions  of  the 
constitution.  Hence,  as  no  date  is  fixed  in  that  instrument 
fix)m  which  those  terms  b^n,  and  as  the  whole  subject  is 
within  the  defined  powers  of  the  legislature,  it  was  compe- 
tent for  that  body  to  fix  it.  Tliis  was  done  in  effect  by  that 
diEiuse  of  the  law  above  referred  to,  entitled  "An  act  to  pro- 
vide for  the  election  of  state,  district  and  county  officers, 
senators,  members  of  the  house  of  representatives,"  etc.,  (L. 
1861,  p.  147,)  which  provides  for  the  election  of  members  of 
the  house  of  representatives  at  the  general  election  in  1861, 
and  annually  thereafter;  and  of  members  of  the  senate  at 
the  same  election  in  1862,  and  every  second  year  thereafter. 
And  as  the  officers  of  the  executive  department  are  to  be 
chosen  at  the  time  of  voting  for  members  of  both  branches 
of  the  legislature,  it  follows  that  1862,  and  not  1861,  is  the 
year  prescribed  for  electing  the  second  governor  of  Kansas. 

8—1  KAS. 
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It  was  argued  by  oounsel  that  although  the  governor  is 
entitled  to  hold  until  his  successor  is  elected  and  qualified, 
yet,  as  his  term  is  measured  by  two  years  from  the  second 
Monday  in  January,  next  after  his  election,  it  is  implied  that 
his  successor  shall  be  chosen  at  the  general  election  next 
preceding  the  expiration  of  the  two  years.  We  would  not 
be  disposed  to  question  the  existence  of  such  implied  provi* 
sion,  if  the  words,  "  who  shall  be  chosen  at  the  time  and 
place  of  voting  for  members  of  the  legislature,"  were  omitted 
from  the  section;  but,  in^preseiKe  of  these  controlling  words, 
coupled  with  the  clauses  affecting  the  term  of  members  of 
the  first  legislature,  such  implied  provision  can  not  reason- 
ably be  claimed  to  exist. 

We  are  sensible  of  some  difficulties  attending  the  construc- 
tion we  have  given  the  provisions  bearing  on  this  case.  It 
[*27]  is  doubtful  whether  any  uniform  construction  could  be 
given  the  clauses  of  the  constitution,  relating  to  the  com- 
mencement and  duration  of  terms  of  the  first  officers  and 
the  election  of  their  successors,  which  would  not  conflict  with 
the  letter  or  spirit  of  some  one  of  those  clauses.  Though, 
regarded  separately,  those  provisions  are  exceedingly  well 
framed  and  finished;  considered  together,  they  are  son^ewhat 
incongruous;  and  we  are  glad  to  be  convinced  that  the  con- 
struction given  them  by  the  legislature,  as  embodied  in  the 
law  we  have  been  considering,  is  the  most  harmonious  and 
consistent  that  can  be  given  them. 

It  has  been  repeatedly  held,  by  the  supreme  court  of  nearly 
all  the  states  of  the  union,  that  no  statute  should  be  declared 
unconstitutional,  unless  its  infringement  of  the  superior  law 
is  clear,  beyond  substantial  doubt  The  reason  of  the  rule 
is,  that  When  laws  have  gone  into  effect  and  been  acted  upon 
by  the  people  and  by  departments  of  the  government,  it  is 
generally  hurtful  to  the  interests  of  society  to  have  them  ex- 
punged by  judicial  decision*  The  reason  which  has  estab- 
lished this  rule  is  of  special  force  in  the  case  before  us;  for 
it  would  be  difficult,  if  not  impossible,  to  support  a  decision 
.against  the  law  in  question  by  reasoning  wMch  would  not 
shake  the.  tenure  of  other  officers  than  those  of  the  executive 
deparUnent^  and  involve  in  doubt  and  dispute  many  official 
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acte.  Confined  in  our  cdndtision  to  this  salutary  rule  of  in- 
terpretation, we  hold  that  the  provision  of  the  act  approved 
22d  May,  1861,  for  the  election  of  governor  in  1862,  is  valid; 
and,  therefore,  that  the  election  for  governor  in  1861  was 
illegaL 
The  motion  is  overmled,  at  the  costs  of  relator. 

All  the  Justices  concurring.. 


i*2S]  Blood  v.  Nobthup  &  Chick. 

1.  PfiomssOBT  Note;  Negotiability.  An  instrument  in  writing  In 
words  following:  "$649.79.  Received,  Lawrenoe,  May  29, 1857,  ol 
Wilson  Bentiett,  six  hundred  and  forty-nine  and  seventy-nine  one- 
hundredth  dollars,  payable  to  his  order,  on  return  of  this  certificate, 
in  current  funds.  (Signed)  J.  Blood,"  is  to  be  regarded  as  a  promis- 
sory note.  Whether  such  a  note,  being  payable  tf>  the  payee  or  his 
order,  in  "current  funds,"  can  be  deemed  negotiable,  questioned. 
Authorities  pro  and  con  upon  the  point  referred  to. 

2,  8rATUT0RT  Construction.  The  "Act  concerning  bills  of  exchange 
and  negotiable  promissory  notes,"  (Stat.'55,p.  139,)  and  the  "  Act  con- 
cerning bonds  and  notes,"  ( pp.  155-6 )  are  to  be  considered  together. 
Section  two  of  "  An  act  concerning  bonds  and  notes,"  makes  promis- 
sory notes  assignable  by  indorsement  Section  three  expressly  pro- 
vides that  the  maker  or  obligor  may  interpose  the  same  defense 
against  the  assignee  as  he  might -have  done  against  the  assignor. 

8.  CossrosRATZON,  FaUure  of.  As  between  the  original  parties  to  a 
note,  the  consideration  may  be  inqnired  into,  and  a  fiEulure  thereoi^ 
if  proven,  will  be  &tal  to  its  validity.  In  this  case,  the  plaintifBs 
below,  being  assignees,  occupy  the  same  status  in  court  that  the 
payee  would  have  had  if  he  had  brought  the  action* 

KoTX.— A  note  that  Is  glyeu  ft>r  m  patent  that  Is  void,  ftir  want  of  noTeltj  and 
ntttitr,  is  wltbont  consldamtlon.  In  saoh  case  theie  Is  no  need  of  reaaslgmnent,  01 
an  ofiiBr  to  leasiign.  (AMJkv.PBdt,SKas.6eo.)  A  preexisting  debt  is  a  good  and  suffl- 
cSent  consideration.  ( Att^k  v.  JFhrd,  id.  27.)  A  contract  in  writing  imports  a  oon8lde^ 
atlon.  (Wajfiddt  «.  Bk/mimd,  11  Kas.'4$8.)  6aflcien<^  of  consideration  oonsldeied. 
CTOnflhutiJ  ■.  Jffiiwf  Or .  n  Fss  Iflf-  £0|alfiXAMlKiy,]^ld.£01;  i>iKB4fv.AvnoUf,post 
•286t) 
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4,  ;  Estoppel.  The  maker  of  a  note  is  not  estopped  ijom 
pleading  a  failure  of  consideration,  by  the  acknowledgment  therein 
of  the  receipt  of  the  money  expressed  on  its  fietce. 

5.  Pbomissoby  Nots;  Drfense.  In  a  suit  on  a  note,  the  consideration 
of  which  was  a  draft  which  proves  to  have  been  forged,  the  maker 
of  the  note  may  set  up  this  defense,  without  restoring  or  offering  to 

'  restore  the  draft 

Ehror  from  Douglas  Dislrict  ChwrL 

The  fads  in  the  case  are  fully  stated  in  the  opinion  of  the 
court. 

E,  S.  Lowman,  for  plaintiff  in  error: 

I.  The  ruling  of  the  court  below  on  the  demurrer  was  erro- 
neous, because 

1.  The  writing  sued  upon  is  not  negotiable  by  the  law 
merchant.    (Chitty  on  Bills,  133,  and  cases  cited.) 

2.  The  receipt  i&  payable  in  "  current  funds."  To  be  nego- 
tiable, it  should  be  payable  in  money.  (Chitty  on  Bills,  p. 
595, 12th  ed.;  4  Mass.  245;  6  Cow.  186;  10  Serg.  and  Rawle, 
94;  3  Blackford,  153;  14  Peters.) 

[*29]  3.  The  words  "  current  funds  "  qualify  the  promise, 
in  that  the  defendant  below  promised  to  pay  only  such  funds 
as  should  be  current,  at  the  place  of  payment,  when  the 
receipt  should  be  presented.  (9  John.  120;  19  id.  144;  23 
Wend.  71.)  Unless  the  holder  could  have  refused  anything 
but  gold  and  silver  in  payment  under  the  law,  the  written 
obligation  to  pay  is  not  negotiable.  (3  Kent's  Com.  87,  7th 
ed.;  Story  on  Bills,  53;  6  Humphrey  Term  R.  303;  9  John. 
120;  19  id.  144;  10  Serg.  and  Rawle,  94;  3  McLean,  106.) 

II.  The  writing  sued  upon  is  not  negotiable  under  the  laws 
of  Kansas.    (Stat.  1855,  pp.  155-6,  §§  1,  2,  3,  4.) 

1.  The  writing  is  dated  May  29, 1867.  The  statute  referred 
to  was  at  that  time  in  force,  and  governs  the  contract 

2.  The  paper  sued  upon  is  "a  note  in  writing,  made  and 
signed"  by  plaintiff  in  error,  "  whereby  he  promised  to  pay" 
to  Wilson  Bennett  or  his  order  "  a  sum  of  money,"  in  cur- 
rent funds,  and  comes  within  the  provisions  of  tliis  statute. 
(Stat.  '55,  p.  155,  §  1.)  It  is,  in  effect,  a  note  payable  on 
demand.    (7  Mo.  42;  10  Wend.  677.) 
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&  The  nature  of  the  defenee,  in  this  acticm,  is  not  changed 

R>y  the  indarsement  of  the  note  for  value  received  before 

^ue;  the  defendant  below  could  make  the  sazne  defense 

■against  the  note  in  the  hands  of  the  assignee  as  in  the  hands 

of  thepayee.    (Stat '65, p.  156, §3;  Emngv.MiUer,lUo.2M.) 

HI.  By  the  common  law,  promissory  notes  were  not 
n^otiable.  (  8  Kent  Com.  84.)  They  were  made  negpAiable. 
i>y  the  statute  of  3d  and  4th  Anne,  chapter  nine* '  (6  Mqd. 
fi. 226;  4  Term  B.  151;  1  Bam.  &  Ores.  129;  1  Blackford,  U, 
31.)  When  this  contract  was  made,  the  law  merchant  was 
not  in  force  in  this  territory.  ( Stat.  '55,  p.  469.)  [*80]  The 
common  law  of  England,  and  all  statutes  made  prior  to  the 
fourth  year  of  James  I,  only,  have  been  made,  by  statute,  a 
part  of  the  law  of  Elansas,  (Stat  '55,  p.  469.)  The  statute 
of  Anne,  therefore,  is  not  in  force  by  virtue  of  the  statute  of 
Kansas  referred  to.  The  statute  of  1855  (pp.  155*6)  is  a  fiill 
and  complete  law  in  the  case. 

IV.  Defendants  in  error  claim  that,  under  section  fifteen, 
chapter  fourteen,  Statutes  '55,  all  notes  payable  to  order  or 
bearer  are  negotiable,  the  same  as  inland  bills  of  exchange. 
Such  a  construction  would  in  effect  make  the  whole  of  phapp 
ter  fifteen,  Statutes  '55,  of  no  effect 

V.  If  the  receipt  is.  not  negotiable  by  the  law  merchant, 
or  if  that  law  was  not  a  law  of  Kansas,  or  if  a  valid  law  at 
the  completion  of  the  contract  made  it  non-negotiable,  then, 
in  either  case,  the  plaintiff  in  error  had  a  right  to  interpose 
any  defense  to  a  suit  upon  the  receipt,  which  he  might  have 
set  up  as  against  the  original  payee,  and  the  court  erred  in 
refusing  him  permission  to  make  the  defense  set  up  in  his 
answer  in  the  court  below. 

M  A 

Wthan  Shannon,  for  defendants  in  error: 

The  error  complained  of  is  upon  the  ruling  of  the  court 
below  on  the  demurrer  to  the  plea,  in  substance  as  follows: 
That  Bennett^  payee  of  the  note,  gave  plaintiff  in  error  a 
draft  for  nine  hundred  dollars,  for  which  plaintiff  paid  him 
two  hundred  and  fifty  dollars  and  twenty-one  cents  in  cash, 
and  gave  the  note  in  question  for  the  balance;  that  the  draft 
purchased  of  Bennett  was  an  altered  and  forged  draft;  that 
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the  note  in  question  is  not  negotiable,  and  that  the  plaintiff 
in  error  can  avail  himself  of  the  same  defense  against  the 
note  in  the  hands  of  the  assignee  as  he  conld  if  the  suit  was 
brought  in  the  name  of  the  payee.  It  is  claimed  that  the 
note  in  question  is  not  negotiable.  This  is  the  only  question 
in  the  case.  If  it  is  neijiotiablei  it  is  conceded  that  there  is  no 
error  in  the  record. 

« 

[*31]  An  acknowledgment  in  writing  in  a  specific  sum  and 
for  a  valuable  consideration  raises  a  promise  to  pay,  and  is, 
in  law,  a  note.  (Mnley  v.  Shirley,  7  Mo.  42;  10  Wend.  677;  2 
Cowen,  536.)  It  appears,  on  the  fiace  of  the  note,  that  it  was 
given  for  value  received,  as  it  acknowledges  the  receipt  of  six 
hundred  and  forty-nine  dollars  and  seventy-nine  cents. 

It  was  claimed,  in  the  court  below,  that  because  this  note  i» 
payable  in  "current  funds,"  it  is  not  a  commercial  note,  and 
consequently  not  negotiable.  "  Current  funds  "  means  money 
— that  which  passes  and  is  received  as  money.  These  words 
can  receive  no  other  legal  constniction.  It  is  not  a  promise 
to  pay  in  bank  notes,  or  the  paper  of  any  particular  bank,  or 
in  foreign  bills,  but  in  "current  funds;"  that  is,  in  money,  or 
that  which  is  received  and  which  passes  as  money. 

In  the  case  of  Keith  v.  JoneSy  (9  John.  120,)  a  note,  payable 
to  A.  or  bearer,  in  New  York  state  bills'  or  specie,  was  held  to 
be  a  negotiable  note,  upon  the  ground  that  the  bills  mentioned 
meant  bank  paper,  which,  in  conformity  to  general  usage  and 
understanding,  are  regarded  as  cash ;  and  that  the  meaning 
was  the  same  as  if  payable  in  lawful  current  money  of  the 
state.  In  the  case  of  Judah  v.  Harris,  ( 19  id.  144,)  it  was 
decided  that  a  promissory  note,  payable  at  a  particular  place 
in  the  bank  notes  current  in  the  city  of  New  York,  was  a 
negotiable  note.  In  the  case  of  SweUand  et  al,  v,  Oraigh,  ( 15 
Ohio,  118,)  the  supreme  court  of  Ohio  decided  that  a  promis- 
sory note  for  two  hundred  dollars,  payable  in  current  Ohio 
bank  notes,  is  for  a  sum  of  money  certain,  and  negotiable. 
In  the  case  of  Morris  v.  Edwards,  ( 1  Ohio,  80,)  is  decided  the 
same  thing.  Other  cases  might  be  referred  to,  to  the  same 
purport  Now,  if  a  note,  payable  in  bank  notes,  or  the  current 
bank  notes  of  a  state  or  particular  place,  is  negotiable,  surely 
a  note,  [*32]  acknowledging  tiie  receipt  of  six  hundred  and 
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forfy-nine  ddllarB,  and  promising  to  refund  this  sum  in  currefnJt 
funda,  should  be  held  so.  There  can  be  no  objection  to  this 
note  on  the  ground  of  its  being  payable  in  current  funds. 

This  brings  us  to  the  real  question  in  this  case.  How  do 
the  statutes  of  this  territory,  in  foro^  at  the  time  this  note 
was  given,  affect  this  note?  There  are  two  acts  of  our  legis- 
lature (Stat  'SS,  pp.  189  and  155)  which  bear  on  this  subject, 
and  are  to  be  construed  together;  the  act  concerning  bonds 
and  notes,  and  the  act  concerning  bills  of  exchange  and 
negotiable  promissory  notes.  The  third  section  of  the  act  in 
relation  to  bonds  and  notes  provides  ''  that  the  nature  of  the 
defense  of  the  obligor  or  maker  shall  not  be  changed  by  the 
assignment^  but  he  may  make  the  same  defense  against  the 
bond  or  note  in  the  hands  of  the  assignee  that  he  might  have 
made  against  the  assignor.''  The  second  section  of  this  act 
makes  all  bonds  and  promissory  notes  for  money  or  property 
assignable. 

The  fifteenth  section  of  the  act  oonoeming  bills  of  exchange 
and  negotiable  promissory  notes  provides  as  follows:  ^^Tho 
payees  and  indocsees  of  every  such  negotiable  note,  payable 
to  ihem  or  order,  and  the  holders  of  every  such  note,  payable 
to  bearer,  may  maintain  an  action  for  the  sums  of  money 
therein  mentiotied,  against  the  makers  and  indorsers  of  them 
respectively,  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
(d^ange,  and  not  otherwise."  Both  these  statutes  are  taken 
from  the  Missouri  statutes.  The  first  named  act  makes  cer- 
tain bonds  and  notes  assignable,  and  the  fifteenth  section  of 
the  above  act  makes  certain  notes  negotiable.  It  creates,  like 
the  Bnglish  statute  and  the  statutes  of  the  various  States,  a 
class  of  mercantile  paper.  By  this  section,  (Mo.  Stat,  vol. 
1,  pp.  295-6  and  £19,)  to  make  a  note  negotiable,  it  must  be 
made  payable  to  order  or  bearer.  All  other  notes  and  bonds 
fiEdl  witiiin  the  provisions  of  the  act  in  relation  to  bonds  and 
notes,  and  are  assignable,  but  not  negotiable. 

£*83]  To  understand  our  legislature  on  this  subject,  we 
must  look  at  the  statutes  of  Missouri,  firom  which  our  statutes 
were  copied,  with  some  omissions.  The  Missouri  statute  in 
relation  to  bonds  and  notes  is  the  same  9B  ours.  (Vol.  1,  p. 
8190    The  I^jislature  of  this  territoiyi  in  adopting  the  Mia- 
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Bouri  statute  in  relation  to  bills  and  negotiable  promissory 
notes,  omitted  the  fifteenth  section,  (voL  1,  pp.  20&-6,)  which 
provides  that  every  promissory  note  for  the  payment  of 
money,  expressed  on  tiie  face  thereof  to  be  for  valne  received, 
negotiable  and  payable  without  defakationj  shall  be  due  and 
payable  as  therein  expressed,  and  shall  have  the  same  effect 
and  be  negotiable  in  like  manner  as  inland  bills  of  exchange. 
This  section  of  the  Missouri  statute  created  a  class  of  com- 
mercial paper  in  that  state  unknown  in  the  commercial 
world,  and  unknown  in  any  other  state  of  this  union.  Our 
legislature,  therefore,  wisely  omitted  this  section  of  tiie  Mis- 
souri statute,  but  adopted  the  sixteenth  section  thereof, 
which  is  the  fifteenth  section  above  quoted  of  our  act.  In 
adopting  this  section  of  the  Missouri  statute,  the  legislature 
omitted  to  strike  out  the  word  ''«uc&,"  which  refers  to  the 
preceding  section  in  the  Missouri  act  not  adopted  by  our 
legislature.  In  reading  the  fifteenth  section  then,  the  word 
iuch  is  to  be  omitted.  It  has  no  antecedent  to  refer  to.  (See 
^ate  V,  Beaaley,  5  Mo.  91.) 

The  law,  then,  in  this  territory,  in  regard  to  notes,  is  the 
same  as  in  the  other  states,  except  Missouri.  A  note,  payable 
to  bearer  or  order,  is  negotiable,  and  is  placed  on  the  same 
footing  of  inland  bills  of  exchange.  All  other  notes  C;ome 
under  the  provisions  of  the  act  in  relation  to  bonds  and  notes, 
and  are  assignable,  but  not  negotiable.  By  this  construction, 
force  and  effect  are  given  to  the  fifteenth  section  of  the  act  in 
relation  to  bills  and  negotiable  notes,  and  also  to  the  act  in 
relation  to  bonds  and  notes.  The  construction  ccmtended  for 
on  the  other  side,  gives  no  force  whatever  to  the  fifteenth  seo> 
tion  of  the  above  act  [*84]  The  proper  construction  makes 
these  two  acts  harmonious,  by  making  them  act  on  different 
classes  of  paper. 

The  opinion  of  the  court  was  delivered  by 

Bailet,  J. :  Petition  in  error  to  reverse  the  judgment  of  the 
United  States  district  court  for  the  second  judicial  district  of 
Kansas  territory,  sitting  in  the  county  of  Douglas  for  the 
trial  of  causes  arisihg  under  the  laws  of  said  territory,  at  the 
October  Term,  1859.    The  original  action  was  brought  by  the 
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defendants  in  error  in  the  conrt  below  upon  the  following 
certificate. or  memorandum  in  writing,  viz.:  a 

"♦649.79.  Beceived,  Lawrence,  May  29,  1857,  of  WUson 
fieimett,  six  hundred  and  forty-nine  and  seventy-nine  one- 
hundredth  dollars,  payable  to  his  order,  on  return  of  this 
certificate,  in  current  fimds.  J.  Blood." 

On  the  back  of  which  was  the  following  indorsement,  viz.: 

"  Pay  Northup  &  Chick.  Wilson  Bennett." 

The  petition  of  plaintiflh  (defendants  in  error)  in  the  court 
below  is  in  common  form,  setting  forth  the  execution  and 
delivery  of  the  writing  declared  on,  on  the  day  of  its  date,  by 
defendant  to  the  payee,  Wilson  Bennett,  and  its  subsequent 
indorsement  and  delivery  by  said  Bennett  on  the  isame.day  to 
the  plaintiff,  for  the  consideration  expressed  on  its  face,  {Pre- 
sentation and  demand  of  payment  by  plaintifib  and  refusltl 
by  defendant. 

In  their  answer,  the  defendant  (plaintiff  in  error)  sets  \xp 
two  pleas  as  a  defense  to  the  action,  to  wit: 

Urst,  That  defendant  Blood  purchased  of  a  person  caUing 
himself  Wilson  Bennett  a  draft,  drawn  by  A.  A.  Tucker  &  Ck>., 
of  Chicago,  upon  J.  J.  Anderson  &  Co.,  of  St.  Louis,  payable 
to  one  Nathaniel  Miller  or  order,  for  nine  hundred  dollars, 
and  paid  to  said  Bennett  two  hundred  and  fifty  dollars  and 
twenty-one  cents  in  cash,  and  gave  him  the  writii^  declared 
on  for  the  balance.  ['''SS]  That  the  draft  so  purchased  of  Ben- 
nett by  defendant  was  an  altered  or  forged  draft,  having  been 
altered  from  a  draft  for  one  himdred  dollars  to  a  draft  for 
nine  hundred  dollars,  and  that  said  draft  was  refused  pay- 
ment by  the  drawers,  on  the  ground  .of  forgery.  That  the 
writing  declared  on  by  plaintiff  is  not  negotiable,  and  that 
defendant  can  avail  himself  of  the  same  defense  against 
plaintiff  that  he  would  have  had  as  against  Bennett 

The  second  plea  denies  the  indorsement  and  delivery  of  the 
writing  or  certificate  declared  on,  by  said  Bennett  to  plaintifis, 
alleged  in  plaintifb'  petition. 

To  the  first  plea,  the  plaintifib  below  demurred  and  the 
court  sustained  the  demurrer. 

The  issue  joined  on  the  second  plea  was  submitted  to  a 
jury,  who  returned  a  verdict  for  the  plaintiffl,  assessing  the 
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damages  at  seven  hundred  and  forfy-dght  dollars  and  eightjr- 
nine  cents,  fpr  which  the  court  rendered  judgment 

The  errors  complained  of  are  two,  viz.:  Firet.  That  the  court 
erred  in  refusing  the  instructions  to  the  jury  prayed  for  by 
defendant's  coimseL  Second.  That  the  court  erred  in  sustain- 
ing the  demurrer. 

With  regard  to  the  first  assignment  of  error,  it  is  only 
necessary  to  remark  that  the  record  does  not  show  that  any 
instructions  to  the  jury  were  requested  to  be  given  on  the 
trial.  The  only  question  to  be  considered,  therefore,  would 
seem  to  be  the  ruling  of  the  court  below,  in  sustaining  the 
demurrer. 

In  considering  this  question,  it  may  be  proper  first  to  deter- 
mine the  legal  character  of  the  writing  declared  on,  and  we 
find  no  difficulty  in  reaching  the  conclusion  that  it  is  to  be 
regarded  as  a  promissory  note.  ^'A  promissory  note,  or,  as  it 
is  frequently  called,  a  note  of  hand,  is  an  absolute  promise  in 
writing,  signed  but  not  sealed,  to  pay  a  specified  sum  at  a  time 
therein  limited,  or  on  demand,  [*36]  or  at  sight,  to  a  per- 
son therein  named,  or  to  his  order,  or  to  the  bearer."  (Byles 
on  Bills,  p.  4.)  "An  acknowledgment  of  indebtedness  in 
writing,  in  a  specific  sum,  for  a  valuable  consideration,  raises 
a  promise  to  pay,  and  is,  in  law,  a  note."  (Mnley  v.  Shirley 
et  oi.,  7  Mo.  42.) 

The  writing  declared  on  is,  in  its  terms,  payable  to  Wilson 
Bennett  or  his  order,  in  ^^currcTU  ftmda;^^  and  it  may  well  be 
questioned  whether  such  a  note  can  be  deemed  negotiable. 
On  this  point  the  authorities  are  numerous  and  somewhat 
conflicting.  In  England,  it  has  been  held  that,  to  be  n^o- 
tiable,  a  note  must  be  for  money  in  specie,  and  therefore  a 
promise  to  pay  in  "Bank  of  England  notes  "  is  not  a  promis- 
sory note.  (Byles  on  BiUs,  171  [70]  and  cases  cited.)  So  a 
note,  payable  in  current  fiinds  or  " New  York"  funds,  held  not 
negotiable.  (Hcabroudc  v.  Palmer,  2  McLean,  10.)  So,  in  Mis- 
souri, a  bill  drawn  payable  in  currency,  was  held  to  be  not  a 
bill  of  exchange.  (Fmrwell  et  ai.  v.  Kennet  et  al.,  7  Mo.  595.) 
So  a  note  for  a  sum  certain,  payable  to  A.  or  order  in  '^  foreign 
bills,"  (meaning,  thereby,  bills  of  country  banks,)  held  not 
to  be  a  good  promissory  note  within  th€  statute,  and  not 
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nc^otiablew  (JbnA  v.  Fales^  4  Mass.  245.)  .  So  in  New  York  a 
note,  payable  in  New  York  or  Pennsylvania  paper  currency, 
to  be  current  in  the  state  of  Pennsylvania  or  New  York,  is  not 
a  pioxnissQiy  note  within  the  statute.  (Leiber  v.  Goodrich^  5 
Oowen,  186.)  So  in  Pennsylvania  it  was  held  that  a  promis- 
sory  note,  payable  to  A.  B.  or  order,  in  notes  of  the  chartered 
banks  of  Pennsylvania,  was  not  a  n^otiable  note,  on  which 
an  indorsee  could  sue  in  his  own  name*  (McOormick  v.  Trotter^ 
10  Sei«.  &  Bawle,  94;  Oook  v.  SaUerleey  6  Gowen,  108.)  So  in 
South  Oarolina  it  was  held  that  a  paper  medium  was  not 
money,  and  therefore  a  note,  payable  in  a  paper  medium,  is 
not  assignable.  (Limgo  v.  Kahm^  1  McCk>rd,  115 ;  McClasm 
V.  NeMU,  2  Nutt  &  McGord,  519.)  [^37]  So  a  draft,  payable  in 
^Arkansas  money,''  was  held  not  to  be  n^otiable.  (HawkiM 
«.  WatkkMj  5  Pike,  481,  cited  in  Byles  on  Bills — note.) 

On  the  other  hand  a  bill,  payable  in  "fands  current  in  the 
cily  of  New  York,"  was  held  to  be  payable  in  gold  or  silver 
or  their  equivalent,  and  therefore  good  as  a  bill  of  exchange. 
(Lacy  9.  SoBnwJSf  4  Ala.  88.)  So  in  Mississippi,  a  note  for  a 
sum  certain,  payable  in  cotton  at  a  fixed  price,  is  a  good 
promissory  note,  and  may  be  declared  on  as  such.  (^Rankin 
V.  SaunderSf  6  How.  [Miss.]  52,  cited  in  Byles  on  BiUs  supra.) 
So  it  was  formerly  decided  in  New  York  that  a  note,  payable 
to  A.  or  bearer,  in  New  York  state  bills  or  sp^eU^  was  a  nego- 
tiable note  within  the  statute,  upon  the  ground  that  ihe  bills 
mentioned  meant  bank  paper,  which,  in  conformity  to  general 
usage  and  understanding,  are  regarded  as  cash,  and,  therefore, 
that  the  meaning  was  the  same  as  if  payable.in  the  lawful  cur- 
rent money  of  the  state.  (Keiih  v.  JoneSy  9  Johns.  120.)  So  a 
promissory  note,  payable  at  a  particular  place  in  ^'  bank  notes 
current  in  the  city 'of  New  York,"  was  held  to  be  negotiable. 
(Judah  V.  HarriMy  19  Johns.  144.)  So,  likewise,  in  Ohio,  a  note, 
I>ayable  in  current  funds  of  the  state  of  Ohio,  was  held  to  be 
a  note  payable  in  money  and  negotiable.  {Smedand  v.  Oraighy 
15  Ohio,  118.  See  also,  MarriB  v.  Edtoofrdt,  1  Ohio,  189,  and 
WkUe  V.  BuJymondj  16  Ohio,  5.) 

But  without  determinxQg  the  relative  weight  or  prepon- 
derance of  the  conflicting  authorities  upon  this  point,  we  pro- 
ceed  to  an  examination  of  the  Kansas  statutes  of  1866,  the 
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provifliotis  of  which  we  apprehend  xnust  be  deemed  condn- 
sive  in  fhis  case.  The  **  Act  concerning  bills  of  exdiange  and 
negotiable  promissory  notes,"  (Statutes  of  Kansas,  1855,  page 
139,)  after  ['^'SS]  fourteen  sections  exclusively  applicable  to 
bills  of  exchange — ^prpvides  as  follows,  viz.:  "Sec.  16.  The 
payees  and  indorsees  of  every  such  n^otiable  note,  payable 
to  them  or  order,  and  the  holder  of  every  such  note,  payable 
to  bearer,  may  maintain  actions  for  the  sums  of  money 
therein  mentioned,  against  the  makers  and  indorsers  of  them 
respectively,  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
change, and  not  otherwise." 

It  was  agreed  in  the  argument  at  bar  that  this  statute  is  a 
literal  transcript  from  the  Missouri  act  of  the  same  title, 
except  that  the  fifteenth  section  of  the  original  Missouri  act 
was  entirely  omitted  from  the  Kansas  act.  The  omitted  sec- 
tion provided  that  certain  notes  therein  described,  which 
must  contain  the  words  "for  value  received,  and  negotiable 
and  payable  without  defalcation,"  shall  be  due  and  payable 
as  therein  expressed,  and  shall  have  the  same  efi'ect  and^be 
negotiable  in  Uke  manner  as  inland  bills  of  exchange.  It 
was  claimed  in  the  argument  for  defendants  in  error  that,  as 
by  the  omission  of  the  original  fifteenth  section  the  word 
"such,''  in  the  fifteenth  section  of  the  Kanssus  act — which 
was  the  sixteenth  section  of  the  Missouri  act  from  which  it 
was  copied — ^is  left  without  an  antecedent;  that  the  section 
is  to  be  construed  loithorU  the  word  such.  This  would  plaoe 
all  negotiable  notes  on  the  footing  of  inland  bills. 

In  the  absence  of  all  other  statutory  provisions,  this  con- 
struction might  be  admissable.  But  the  "Act  concerning 
bonds  and  notes,"  Kansas  statutes  of  1855,  pages  155-^,  pro- 
vides: 

"Sec  1.  That  all  notes  in  writing,  made  and  signed  by 
any  person  or  his  agei^t,  whereby  he  shall  promise  to  pay  to 
any  other  person  or  his  order  or  unto  bearer,  any  sum  of 
'  money  or  property  therein  mentioned,  shall  import  a  consid- 
eration and  be  due  and  payable  as  therein  specified." 
.    [*39]  "Sfeb. '2.  That  all  bonds  and  promiasory  notes,  for 
-  money  or  property,  shall  b^..afi!^ignftWe  by:*n,Jqdoi»ement 
^  .6n,  stidi  :bc«wis  ]  on:  proxoworjr  jnpte^,  m^  i  tti^;:ft8wgn€36  .may 
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maiTitain  an  action  (hereon  in  his  own  name,  against  the 
obligor  or  maker,  for  the  recovery  of  (he  money  or  property 
specified  in  such  bonds  or  notes,  or  so  much  thereof  as  shall 
appear  to  have  been  due  at  the  time  of  the  assignment/' 

"Sec.  8.  The  nature  of  the  defense  of  the  obligor  or  maker 
shall  not  be  changed  by  the  assignment,  but  he  may  make 
the  same  defense  against  the  bond  or  note  in  the  hands  of 
the  assignee  that  he  might  have  made  against  the  assignor." 

The  first  section  of  this  act  declares  that  all  written  prom- 
ises therein  described  shall  be  subject  to  the  provisions  of 
the  act.  Section  two  makes  them  assignable  by  indorsement, 
and  gives  the  assignee  the  same  property  in  them  the  assignor 
had  before  indorsement,  with  the  right  to  maintam  an  action 
in  his  own  name;  while  section  thvee  expressly  provides  that 
the  maker  or  obligor  may  interpose  the  same  defense  against 
the  assignee  as  he  might  have  done  against  the  assignor. 
The  first  section  plainly  includes  in  its  provisions  negotiable 
promissory  notes.  Hence,  were  the  court  to  adopt  the  sug- 
gestion to  construe  the  fifteenth  section  of  the  "  Act  relating 
to  promissory  notes  and  bills  of  exchange"  wUhmt  the  word 
«iM&,  it  would,  in  effect,  declare  the  existence  and  validity  of 
two  statutory  enactments,  relating  to  the  same  subject  matter, 
(to  wit,  negotiable  promissory  notes,)  utterly  confiicting  and 
repugnant  in  their  provisions.  While  the  one  provision 
would  place  "every  negotiable  note"  upon  the  footing  of  in- 
land bills,  the  other  still  more  positively  declares  that  all  such 
shall  be  assignable  and  liable  to  the  same  defense  in  the 
hands  of  indorsees  as  of  payees.  Such  a  construction  must 
be  deemed  inadnussable,  and  we  are  forced  to  conclude  that 
the  defendants  in  error,  by  the  indorsement  [*40]  of  Wilson 
Bennett,  take  the  writing  declared  on,  subject  to  the  provi- 
sions of  section  three  of  the  "Act  concerning  bonds  and 
notes." 

It  was  claimed  that  the  plaintiff  in  error,  by  the  act  of 
signing  the  writing  declared  on  and  delivering  it  to  the  payee, 
was  estopped  fi:om  pleading  a  failure  of  consideration,  inasmuch 
as  said  writing  contains  an  express  acknowledgment  of  the 
receipt  of  so  mudi  money.  But  it  is  too  well  settied  for.  argu- 
ment that,  as  between  the  original  parties,  the  consideration 
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<^  a  note  may  be  inquired  into,  and  a  feilure  of  oonsidera- 
tion,  if  proved,  will  be  &tal  to  its  validity.  And  in  this  case 
the  plaintifb  must  be  considered  as  occupying  the  same 
status  in  court  that  Wilson  Bennett  would  have  had  if  he  had 
brought  an  action  on  the  note  in  his  own  name.  But  it  is 
farther  objected  that,  by  interposing  the  plea  of  failure  of 
consideration  to  the  plaintifis'  demand,  the  defendant  is,  in 
effect,  seeking  to  rescind  the  original  contract  without  restoi> 
ing  what  he  has  received  under  it,  namely,  the  forged  draft. 
The  objection  is  not  valid.  The  defendant  is  not  seeking  to 
rescind  his  contract.  He  is  not -seeking  to  recover  back  the 
two  hundred  and  fifty  dollars  he  has  already  paid  under  it. 
In  such  a  case  it  is  not  necessary  that  he  should  restore  or 
offer  to  restore.  He  has  performed  a  part  of  his  contract, 
while  his  adversary  is  discovered  to  have  performed  nothing 
on  his  part  To  such  a  case,  the  rule  contended  for  does  not 
apply.    (Lems  v.  MeMiUen^  31  Barbour,  895.) 

The  case  of  Withers  t?.  Qreene  (9  Howard,  213)  is  not  only 
conclusive  on  this  point,  but  the  whole  case,  in  all  its  leading 
features,  bears  a  striking  analogy  to  the  one  at  bar.  That 
was  an  action  brought  upon  a  sealed  note  or  "single  bill," 
negotiable  in  its  terms,  made  in  Alabama  by  the  defendant, 
and  indorsed  by  the  payee  to  the  plaintiff,  before  due.  By 
the  laws  of  Alabama,  such  notes  were  placed  upon  substan- 
tially the  same  footing  as  bonds  and  notes  by  the  third  [*41] 
section  of  the  statute  of  Kansas  above  cited.  The  note  was 
given  in  part  payment  for  two  fillies,  sold  to  defendant  by  the 
payee  of  the  note,  and  represented  to  have  been  sound  and  of 
high  pedigree.  They  proved  to  be  unsound,  and  not  of  as 
high  a  pedigree  as  represented;  and  both  died  about  one  year 
after  the  purchase,  before  action  brought  The  case  came  up 
to  the  supreme  court  of  the  United  States  on  appeal  firom  the 
United  States  district  court  for  the  middle  district  of  Alabama, 
and  received  the  fullest  consideration  from  the  ablest  counsel 
and  from  the  court  It  was  held  that  the  defendant  might 
plead  the  failure  of  consideration  against  the  note  in  the  hands 
of  the  assignee,  without  rescinding  the  contract  or  returning 
or  offering  to  return  the  property  he  received  under  it 

Mr.  Justice  Daniel  delivered  the  opinion  of  the  court,  and 
after  examining,  at  great  length,  the  numerous  cases  cited, 
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both  BSnglfeh  akid  Amerioan;  he  flays:  '^We  oannot  doubt, 
therefore,  after  a  fall  examination  of  the  questions  on  this 
record,  that,  tinder  Qie  provisions  of  the  statute  of  Alabama 
pleaded  in  this  case,  [similar  to  the  Kansas  act  of  1855,  '^con- 
cerning bonds  and  notes,**]  the  plaintiff  in  error  had  the  right 
to  rely  in  his  defense  either  upon  a  fraud  practiced  on  him  in 
the  formation  of  his  contract,  or  on  a  false  or  fraudulent  war* 
ranty,  or  on  a  total  or  partial  &ilure  of  the  consideration  on 
iriiich  the  contract  was  entered  into  by  him,  or  on  any  pay- 
ments, discounts  or  set-offi,  in  the  language  of  the  statute, 
'made,  had  or  possessed  by  him,*  provided  that  the  last  three 
grounds  of  defense  shall  have  come  into  existence,  and  been 
justly  belonging  to  the  plaintiff  in  error,  before  be  had  notico 
of  the  assignment  of  his  obligation."  (  WUhera  v.  Greene^  9* 
Howard,  231.) 

It  is  ordered  by  the  court,  that  the  judgment  entered  by 
the  district  court  in  this  cause  be  vacated,  and  that  a  mandate 
issue  to  said  court  to  oyerrule  the  demurrer,  and  proceed  with 
the  cause. 

All  the  Justices  ooncurring. 


[*42]        Carl  Hobnb  v.  Thb  State  of  Kansas. 

1.  CROfiHAii  Law;  Pre$ympH<m»  To  make  out  the  guilt  of  a  person 
cfaaiged  with  crime,  the  prosecatlon  most  prove  every  material 
allegation  and  every  ingredient  of  the  crime.  The  accused  is  pre- 
sumed innocent  until  this  is  done,  and  may  stand  on  this  presump- 
tion, withholding  all  proof  until  the  prosecution  has  made  out  a 
complete  case. 

2. ;  drcufMkmHtd  Evidence,    A  few  facts,  or  a  multitude  of 

ikcts  proven,  all  consistent  with  the  supposition  of  guilt,  are  not 
enough  to  warrant  a  verdict  of  guilty.  In  order  to  convict  on  cir- 
cumstantial evidence,  not  only  the  circumstances  must  aU  concur  to 
show  that  the  prisoner  committed  the  crime,  but  they  must  all  he 
inconsistent  with  any  other  rational  conclusion.  {SlaU  v.  Qrebe,  17 
Kas.  461.)  Ui 

£1]  It  aeemB,  an  iDStmotion  to  the  Jury,  that  the  "  circumstances  must  be  such  that 
wboUy  ntlafjr  the  mlnda  of  the  Juron  that  the  ftct  not  only  may  haye  existed,  but 
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S.  iNSTROonoH.  The  &tal  effect  of  a  separate  and  enoiieoaB  instrao- 
tion  to  a  joiyi  upon  a  material  pointj  is  not  cured  by  the  oourt 
having,  in  other  parts  of  the  charge,  given  the  true  rule  of  law  as 
applicable  to  that  point    (8taU  v.  Howard,  14  Eas.  174.)  £2] 

4. ;  Hdmidde;  LawandFousL  'An  instruction  that  the  defend- 
ant and  another  person  "might  both  be  guilty  of  tkU  murder"  is  a 
mixed  one  of  law  and  &ct  As  a  statement  of  fiact,  it  intimates 
that  iku  was  murder,  which  is  a  fact  or  a  conclusion  from  &ctB,  the 
determining  of  which  is  the  special  and  exclusive  province  of  the 
jury.  As  a  statement  of  law,  it  announces  that  two  x>er8ons  may  be 
guilty  as  principals  in  one  crime.  This  is  truei  and  a  proper  instruc- 
tion; but  mixed  with  the  fisKst  of  thu  being  murder,  it  is  error;  the 
jury  were  not  informed  that  they  were  the  exclusive  judges  of  the 
facts. 

6. ;  Foutt,    While  the  court  has  a  right  to  present  the  &cts 

in  the  instructions  to  the  jury,  yet  in  such  case  it  must  inform  the 
jury  that  they  are  the  exdusive  judges  of  all  questions  of  £ftct  [>! 

Appeal  from  Leavenworth  District  OburL 

. 
The  appellant,  Carl  Home,  was  convicted  at  the  November 
Term,  1861,  of  the  district  court  of  Leavenworth  county,  upon 
an  indictment  for  murder  in  the  first  d^ree,  founded  upon 
section  1,  chapter  28,  Laws  1859,  page  231,  and  sentenced  to 
be  hung  on  the  24th  day  of  January,  1862.  The  body  of  the 
indictment  is  as  follows: 

necessarily  most  have  existed,  from  the  fkcts  -proren,"  Is  a  snffldent  stateKnent  of 
the  rule  of  law  as  to  drcomstantial  eyldence.    {Stale  v.  Adanu,  2D  Kas.  828.) 

[sq  Where  two  oontndietory  Instractioiis  aie  given,  a  new  trial  will  ordinaifly  be 
granted,  unless  It  plainly  appears  that  the  Jury  has  not  been  misled  thereby,  {fiaiway 
v.MiUiken,BKM.WL) 

[8]  Where  the  answer  of  the  defendant  admits  facts  that  show  he  did  certain  aeti 
which  must  be  held  illegal,  the  court  may  state  to  the  Jury  that  an  illegal  act  has 
been  committed  by  the  deftodant   ( WOeg  v.  KeokuJt^  6  Eas.  106.) 

Where  there  is  no  dispute  as  to  who  killed  the  deceased,  and  the  testimony  <m  the 
point  is  abundant  and  harmonious,  and  the  defendant  has  stated  in  his  testtmony 
that  he  had  done  the  act,  it  is  not  error  for  the  oourt  in  Instructing  the  Jury  to  make 
use  of  the  following  expression:  "You  are  to  decide  whether  the  killing  of  James 
Ourran  by  Vda  d^endanl  was,  according  to  the  law  as  etated,  either  Justiflable  or  ex- 
cusable," etc.   (fltaie  9.  fome,  9  Kas.  180.) 

Where  an  instruction,  purporting  to  give  a  definition  of  the  crime  charged,  omits 
some  essential  element,  it  is  erroneous;  but  where  there  is  no  dispute  in  the  testi- 
mony but  that  the  act  omitted  from  the  definition  was  actually  done  by  the  defend- 
ant,  and  where  elsewhere  in  the  instructions  a  correct  definition  is  giyen,  and  also 
that  he  personally  did  the  act  is  assumed  in  several  instructlona  asked  by  the  defend- 
ant, the  error  is  not  one  affecting  his  substantial  rights.    (Slate  v.  Janaen,  22  Eas.  499.) 
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''The  grand  jurors  &r  theetateof  Kansas,  and  in  and  of  the 
county  of  Leavenworth,  duly  empaneled,  sworn  and  cbargec]^ 
to  inquire  within  and  for  said  county^  upon  their  solemn  oaths 
do  present^  that  Carl  Home,  late  of  said  county,  at  the  county 
of  LeaTenworth  aforesaid,  and  within  the  jurisdiction  [*48]  of 
this  courts  on  the  30th  day  of  August,  A.  D.  1861,  in  and  upon 
one  Philip  Friend,  in  the  peace  of  Grod  and  this  state  then  and 
there  being,  unlawfully,  feloniously,  wilfully,  deliberately,  pre^ 
meditatedly,  and  of  his  malice  aforethought,  did  ms^e  an 
assault;  and  the  said  Carl  Home,  with  a  certain  axe  made 
,of  iron  and  steel,  which  he,  the  said  Carl  Home,  then  and 
there  in  both  of  his  hands  had  and  held;  the  said  Philip 
Friend  in  and  upon  the  back  and  firont  part  of  the  head  of 
him,  the  said  Philip  Friend,  and  in  and  upon  the  breast  of 
him,  the  said  Philip  Friend,  then  and  there  unlawfully,  feloni- 
ously, wilfidly,  deliberately,  premeditatedly,  and  of  his  malice 
aforethought,  did  strike,  thrust,  and  penetrate,  giving  to  the 
said  Philip  Friend,  then  and  there,  with  the  axe  aforesaid, 
in  and  upon  the  back  and  front  parts  of  the  head  of  him,  the 
said  Philip  Friend,  and  in  and  upon  the  breast  of  him,  the 
said  Philip  Friend,  several  mortal  wounds,  of  which  said 
mortal  wounds,  so  given  as  aforesaid  by  the  said  Carl  Home 
as  aforesaid,  he  the  said  Philip  Friend  then  and  there,  to  wit, 
on  the  30th  day  of  August,  A.  D.  1861,  at  the  county  of  Leav- 
enworth aforesaid,  and  within  the  jurisdiction  of  this  court, 
instantly  died;  and  so  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid  do  say:  That  the  said  Carl  Home,  him  the 
said  Philip  Friend,  in  manner  and  form  aforesaid,  unlawfully, 
feloniously,  wilfully,  deliberately,  premeditatedly  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kansas." 

The  defendant,  having  been  arraigned,  and,  before  pleading, 
by  his  counsel  moved  the  court  to  quash  the  indictment, 
b^ause  it  did  not  show  that  the  offence  charged  was  com- 
mitted within  the  jurisdiction  of  the  court,  nor  punishable 
therein.    Motion  overruled  and  exceptions  taken. 

After  the  jury  was  sworn,  the  prosecution  gave  evidence 
tending  to  show  that  on  or  about  the  month  of  June,  1861,  the 

4—1  KA8. 
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defendant  became  a  hoarder  at  the  house  of  PhiKp  Friend, 
t*44]  the  alleged  murdered  man;  that  Friendls  family  con- 
sisted of  himself,  his  wife  and  a  son  about  five  years  of  age; 
that  some  time  towards  the  last  of  the  month  of  Augi^st,  1861, 
Friend  was  missing,  and  about  ten  days  after  the  remains  of 
a  human  body  were  found  under  some  hay  near  the  dwelling 
of  Friend;  that  up  to  the  time  at  which  Friend  was  missing, 
the  most  friendly  relations  had  existed  between  the  defendant, 
Friend,  his  wife  and  son;  that  defendant,  about  two  days 
before  the  remains  of  the  body  were  found,  left  the  premises 
in  company  with  the  wife  of  Friend,  went  to  the  city  of» 
Leavenworth,  and  were  there  married.  And  evidence  was 
also  given  of  certain  statements  of  defendant  in  relation  to 
the  whereabouts  of  Friend,  and  that  the  defendant  and  the 
wife  of  Friend  went  to  the  city  of  Elwood,  Kansas,  on  their 
way  east;  that  they  were  there  arrested  by  the  police  officers 
of  the  city  of  Leavenworth,  and  brought  back.  The  defend- 
ant produced  several  witnesses  who  testified  to  the  general 
good  character  of  the  defendant 

At  the  conclusion  of  the  evidence  the  defendant's  counsel 
requested  the  court  to  instruct  the  jury  as  follows: 

Mrst.  The  jury  cannot  convict  the  defendant  of  murder  in 
the  second  degree. 

Second,  The  defendant  is  presumed  to  be  innocent  until  his 
guilt  as  charged  is  established  by  legal  evidence;  [the  law 
presumes  innocence  of  the  act  done,  and  innocence  of  the 
guilty  intent,] 

Third,  The  hypothesis  that  the  defendant  committed  the 
act  charged,  must  exclude  every  reasonable  hypothesis  that 
it  was  committed  by  any  other  person. 

Fourth,  Before  the  jury  can  convict  the  defendant,  they 
must  be  satisfied,  from  the  evidence,  that  no  other  person 
could  have  and  did  possess  the  opportunity  possessed  by  the 
defendant  to  commit  the  act. 

Fifth,  Before  they  can  convict  they  must  be  satisfied,  from 
the  evidence,  that  no  other  person  committed  the  act 

[*45]  Sixth,  Under  the  statute,  before  a  person  can  be  con- 
victed of  murder  in  the  first  degree,  express  malice  must  be 
proved,  to  the  satisfaction  of  the  jury,  beyond  a  reasonable 
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doubt.  In  other  words,  the  statute  liraitB  the  significatLon  of 
the  term  '^malice  aforetitiought''  to  what  is  known  as  express 
malice. 

S^fmUh.  The  hypothesis  of  the  defendant's  guilt  must  be  so 
fully  established,  and  so  oondusiTe,  as  to  exclude  any  reason- 
able hypothesis  of  the  defendant's  innocence. 

Eighth.  If  the  prosecution  have  fiuled  in  establishing,  be- 
yond a  reasonable  doubt,  any  one  &ct  material  and  necessary 
to  be  proved,  they  must  find  for  defendant 

NbUh.  The  jury  cannot  convict  the  defendant  under  the 
indictment  for  murder  in  the  first  degree,  unless  they  are  sat- 
isfied, from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  wilfully,  deliberately,  premeditatedly  and  felon- 
ously,  and  of  his  malice  aforethought,  killed  Philip  Friend. 

Tenth,  If  the  prosecution  have  &iled  to  satisfy  the  minds 
of  the  jury  upon*  each  and  every  one  of  these  points,  then 
they  cannot  find  the  defendant  guilty  of  murder  in  the  first 
degree. 

Eleventh.  To  convict  of  murder  in  the  first  degree,  under 
the  law  of  this  state,  the  jury  must  be  satisfied,  from  the 
evidence,  that  the  defendant  premeditated  the  murder — that 
he  deliberated  upon  it  beforehand. 

Twdfth,  If  the  jury  find  that  Philip  Friend  came  to  his 
death  from  violence,  inflicted  by  the  defendant  in  the  heat 
of  passion  and  without  deliberation  or  premeditation,  they 
should  not  find  the  defendant  guilty  of  murder  in  the  first 
degree. 

Thirteenth.  Before  the  jury  can  find  the  defendant  guilty 
of  murder  in  the  first  degree,  the  evidence  must  reasonably 
exclude  the  hypothesis,  that  the  cause  of  the  death  of  the 
deceased  was  inflicted  by  the  defendant  in  the  heat  of  pas- 
sion and  without  premeditation,  not  in  self-defense. 

But  the  court  reflised  to  charge  as  so  requested,  upon  the 
first  and  so  much  of  the  second  as  is  included  within  brack* 
ets,  [*46]  the  third,  fourth,  fifth  and  sixth  points  as  above 
mentioned,  and  exceptions  were  made.  The  court,  after 
giving  the  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  and  so  much  of  the  second  as  is  not  included  in 
brackets,  proceeded  to  charge  the  jury  as  follows* 


52  SUPREME  COUPtT  OP  KANSAS. 

Home  y.  The  State. 

First,  If  the  jury  believe,  from  the  evidence,  that  the  facts 
in  the  case  are  all  consistent  with  the  supposition  that  the 
prisoner  is  guilty,  and  be  can  offer  no  resistance  to  that  ex- 
cept the  character  the  prisoner  has  borne,  and  except  the 
supposition  that  no  man  would  be  guilty  of  so  atrocious  a 
cfine  as  that  laid  to  the  prisoner,  they  are  warranted  in 
returning  a  verdict  of  guilty. 

Second,  That  circumstantial  evidence  is  sufficient,  as  to  any 
material  fact  in  this  case,  upon  which  to  predicate  a  verdict 

Third.  That  the  woman  and  this  defendant  may  both  be 
guilty  as  principals  in  this  murder. 

Fourth.  It  is  not  necessary  to  prove  the  corpus  ddicti  by 
direct  and  positive  evidence;  presumptive  proof  may  be  made 
in  criminal  as  well  as  in  civil  cases. 

Fifth.  The  court  also  charged  the  jury  verbally,  (as  the 
court  claimed,)  "  as  to  the  definition  of  malice,  deliberation 
and  premeditation;  defined  the  distinction  between  murder 
in  the  first  degree^  murder  in  the  second 'degree  and  the 
several  degrees  of  manslaughter,  and  instructed  the  jury  that, 
if  the  evidence  warranted  it,  the  defendant,  although  charged 
in  the  indictment  with  murder  in  the  first  degree,  could  be 
found  guilty  in  the  second  degree,  or  any  one  of  the  degrees 
of  manslaughter,  because  the  indictment,  in  construction  of 
the  law,  charged  as  well  murder  in  the  second  degree  and  the 
several  grades  of  manslaughter ;  that  before  the  jury  could  con- 
vict the  defendant  of  murder  in  the  first  degree,  the  evidence 
must  satisfy  them,  beyond  the  existence  of  a  reasonable  doubt, 
that  Philip  Friend  was  dead;  that  he  came  to  his  death  by 
violence  infiicted  by  the  defendant;  that  he  did  it  wilfully, 
l*4i7'i  that  is,  intentionally;  that  he  did  it  deliberately;  that 
he  did  it  premeditatedly,  that  is,  that  he  reflected  upon  it 
beforehand — deliberation  and  premeditation  being  almost 
synonjonous;  that  he  did  it  feloniously,  that  is,  unlawfully; 
and  that  he  did  it  maliciously." 

And  the  court  then  defined  the  meaning  of  malice,  and  in- 
structed the  jury  how  it  could  be  proved.  The  court  charged 
the  jury: 

^  That  each  and  every  one  of  these  elements  were  n^e^sary 
to  constitute  murder  in  the  first  degree,  and  that  it  devolved 
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npon  the  prosectition  to  make  out  each  element  of  tibe  crime^ 
to  the  satis&etion  of  the  jury,  beyond  a  reasonable  doubt." 

In  relation  to  malice,  the  court  charged  the  jury: 

"  That  malice  Ynia  either  express  or  implied.  That  express 
maUce  was  eyidenced  by  threats,  l3ring  in  wait,  former  grudges^ 
and  tiie  Uke.  That  malice  was  implied  in  law,  firom  the  cir* 
cumstances  of  the  MUing,  the  use  of  weapon^,"  etc. 

Each  of  these  charges  were  excited  to. 

SbcA,  The  court  also  ch^ged  the  jury,  (reading  the  charge 
of  Judge  Shaw  in  the  case  of  the  Orrnnonwecdth  v.  WAater^  6 
Gush.,)  in  which,  among  other  things,  he  said: 

'^The  distinction,  then,  between  direct  and  circumstantial 
evidence  is  this :  Direct  or  positive  eyid^ace  is,  when  a  witness 
can  be  called  to  testify  to  the  precise  fact  which  is  the  subject 
of  the  issue  on  trial;  that  is,  in  a  case  of  homicide,  that  the 
party  accused  did  cause  the  death  of  the  deceased;  whatever 
may  be  the  kind  or  force  of  the  evidence,  this  is  the  fsEict  to 
be  proved.  ...  It  is  therefore  necessary  to  use  aU  other 
modes  of  evidence  besides  that  of  direct  testimony,  provided 
such  pTOo6  may  be  relied  on  as  leading  to  safe  and  satis&c- 
tory  conclusions;  and,  thanks  to  a  beneficent  providence,  the 
laws  of  nature  and  the  relations  of  things  to  each  other  are 
80  linked  and  combined  together  that  a  medium  of  proof  is 
often  thereby  furnished,  leading  to  inferences  and  conclusions 
as  strong  as  those  arising  [*48]  from  direct  testimony.  On 
this  subject  I  will  once  more  ask  attention  to  a  remark  in  the 
work  already  cited.    (East  Pleas  of  the  Crown,  ch.  5,  §  11.) 

"'Perhaps,'  he  says,  'strong  circumstantial  evidence,  in 
cases  of  crimes  like  this,  committed  for  the  most  part  in 
secret,  is  the  most  satisfactory  of  any  from  whence  to  draw 
conclusions  of  guilt;  for  men  may  be  seduced  to  perjury  by 
many  bad  motives,  to  which  the  secret  nature  of  the  oflFense 
may  sometimes  afford  a  temptation ;  but  it  can  scarcely  hap- 
pen that  many  circumstances,  especially  if  they  be  such  over 
which  the  accuser  could  have  no  control,  forming  together 
'  the  links  of  a  transaction,  should  all  unfortunately  concur  to 
fix  the  presumption  of  guilt  on  an  individual,  and  yet  such  a 
conclusion  %e  eihroii'd^)^;'    .    .    ■. 

*'In  a  case  of'^siteumstantial  Evidence,  tirhere  no  witness 
can  testify  directly  to  the  fact  to  be  proved,  it  is  arrived  at  by 
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a  series  of  other  fiusts,  which,  by  ^zpeneno^  have  been  found 
so  associated  with  the  &ct  in  question,  that>  in  the  zelation 
of  cause  and  effect,  they  lead  to  a  satis&ctoiy  and  certain 
conclusion.  ...  Circumstantial  evidence  is  founded  on 
experience  and  observed  £Eu;ts  and  coincidences,  establishing 
a  connection  between  the  known  and  proved  &uoiB  and  the 
&ctB  sought  to  be  proved. 

^  From  this  view,  it  is  manifest  that  great  care  and  caution 
ought  to  be  used  in  drawing  inferences  from  fitcts  proved;  it 
must  be  a  fitir  and  natural,  and  not  a  forced  or  artificial,  cpn- 
elusion.    .    •    • 

^^  The  common  law  appeals  to  the  plain  dictates  of  common 
experience  and  sound  judgment,  and  the  inference  to  be 
drawn  from  the  &cts  must  be  a  reasonable  and  natural  one; 
and,  to  a  moral  certainty,  a  certain  one;  it  is  not  sufficient 
that  it  is  probable  only,  it  must  be  reasonably  and  morally 
certain.  The  next  consideration  is,  that  each  &ct  which  is 
necessary  to  the  conclusion  must  be  distinctiy  and  indepen- 
dently proved  by  competent  evidence-;  I  say,  every  £a.ot 
necessary  to  the  ['''49]  conclusion,  because  it  may  and  often 
does  happen  that,  in  making  out  a  caae  on  circumstantial 
evidence,  many  facts  are  given  in  evidence,  not  because  they 
are  necessary  to  the  conclusion  sought  to  be  proved,  but  to 
show  that  they  are  consistent  with  it  and  not  repugnant,  and 
go  to  rebut  any  contrary  presumption.    .    •    • 

"The  ordinary  feelings,  passions  and  propensLties  under 
which  parties  act,  are  facts  known  by  observation  and  expe- 
rience; and  they  are  so  uniform  in  their  operation,  that  a 
conclusion  may  safely  be  drawn  that,  if  a  person  acts  in  a 
peculiar  manner,  he  does  so  under  the  influence  of  a  particu- 
lar motive.  Indeed,  this  is  the  only  mode  in  whioh  a  large 
class  of  crimes  can  be  proved.  I  mean  crimes  which  consist^ 
not  merely  in  an  act  done,  but  in  the  motive  and  intent  with 
which  they  are  done.  But  this  intent  is  a  secret  of  the  heart, 
which  can  only  be  directiy  known  to  the  searcher  of  all 
hearts;  and  if  the  accused  makes  no  declaration  on  the  sub- 
ject, and  chooses  to  keep  his  own  secret^  which  he  is  likely  to 
do  if  his  purposes  are  criminal,  such  criminal  intent  may  be 
inferred  from  hia  conduct  and  external  acts. 
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"  A  few  other  general  remarks  occur  to  me  upon  this  sub- 
jeeiy  which  I  will  srabmit  to  your  consideration.  When,  for 
instance,  probable  proof  is  brought  of  a  state  of  facts  tend- 
ing to  criminate  the  accused,  the  absence  of  evidence  tending 
to  a  contrary  conclusion  is  to  be  considered^  though  not 
alone  entitled  to  much  weight,  because  the  burden  of  proof 
lies  on  the  accuser  to  make  out  the  whole  case  by  substan- 
tiye  eyidence.  But  when  pretty  stringent  proof  of  circum- 
stances is  produced,  tending  to  support  the  charge,  and  it  is 
apparent  that  the  accused  is  so  situated  that  he  could  offer 
eyidence  of  all  the  &ets  and  circumstances  as  they  existed, 
and  show,  if  such  was  the  truth,  that  the  suspicious  circum- 
stances can  be  accounted  for  consistently  with  his  innocence, 
•md  he  &als  to  offer  such  proof,  the  natural  conclusion  is  that 
the  proof,  if  produced,  instead  of  rebutting,  would  tend  to 
sustain  the  charge. 

[*50]  "But  this  is  to  be  cautiously  applied,  and  only  in 
cases  where  it  is  manifest  that  ^roo&  are  in  the  power  of  the 
accused  ilot  accessible  to  the  prosecution.  To  the  same  head 
may  be  referred  all  attempts  on*  the  part  of  the  accused  to 
suppress  evidence,  to  suggest  fieilse  and  deceptive  explanation, 
and  to  cast  suspicion  without  just  cause  on  other  persons,  all 
or  any  of  which  tend  somewhat  to  prove  consciousness  of 
guilt,  and,  when  proved,  to  exert  an  influence  against  the 
accused.  But  this  consideration  is  not  to  be  pressed  too 
urgently,  because  an  innocent  man,  when  placed  by  circum- 
slices  in  a  condition  of  suspicion  and  conger,  may  resort 
to  deception  in  the  hope  of  avoiding  the  force  of  such  proo&. 
Inferences  drawn  from  independent  sources,  different  from 
each  other,  but  tending  to  the  same  conclusion,  not  only 
support  each  other,  but  do  so  with  an  increased  weight.  .  •  • 

"  I  will  conclude  what  I  have  to  say  on  this  subject  by  a 
reference  to  a  few  obvious  and  well  established  rules,  sug* 
gested  by  experience,  to  be  applied  to  the  reception  and 
effect  of  circumstantial  evidence.  The  first  is,  that  the  sev- 
eral  circumstances  upon  which  the  conclusion  depends,  must 
be  fully  established  by  proof;  they  are  facts  from  which  the 
main  &cts  are  to  be  inferred,  and  they  are  to  be  proved  by 
competent  evidence,  and  by  the  same  weight  and  force  of 
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evidence  as  if  each  one  were  itself  the  main  £a<ct  in  issue. 
Under  this  rule,  every  circumstance  relied  upon  as  material 
is  to  be  brought  to  the  test  of  strict  proof^  and  great  care  is  to 
be  taken  in  guarding  against  feigned  and  pretended  drcum- 
stances,  which  may  be  designedly  contrived  and  managed  so 
as  to  create  or  direct  suspicion  and  prevent  the  discovery  of 
the  truth;  these,  by  care  and  vigilance,  may  generally  be 
detected,  because  things  are  so  ordered  by  providence — events 
and  incidents  all  so  linked  together — ^that  real  occurrences 
leave  behind  them  vestiges  by  which,  if  carefully  followed, 
the  true  character  of  the  occurrences  may  be  discovered.  •  .  . 
^'  The  next  rule  to  which  I  ask  attention  is,  that  all  the  &ots 
proved  must  be  consistent  with  each  other,  and  with  the  main 
[*51]  &ct  sought  to  be  proved.  When  a  £eict  has  occurred, 
with  a  series  of  circumstances  preceding,  accompanying  and 
following  it,  we  know  that  these  must  all  have  been  once 
consistent  with  each  other,  otherwise  the  £Btct  would  not  have 
been  possible.  Therefore,  if  any  one  fact  necessa]^  to  the 
conclusion  is  whoUy  inconsist^it  with  the  hypothesis  of  the 
guilt  of  the  accused,  it  bi^aks  the  chain  of  circumstantial 
evidence  upon  which  the  inference  depends;  and,  however 
plausible  or  apparently  conclusive  the  other  circumstances 
may  be,  the  charge  must  &.il.  Then  what  is  reasonable  doubt 
is,  as  often  used,  probably  pretty  well  understood,  but  not 
easily  defined;  it  is  not  mere  possible  doubt,  because  every- 
thing relating  to  human  affairs,  and  depending  on  moral 
evidence,  is  open  to  some  possible  or  imaginary  doubt;  it  is 
that  state  of  the  case  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the  minds  of  the 
jurors  in  that  condition  that  they  cannot  say  they  feel  an 
abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge.  The  burden  of  proof  is  upon  the  prosecution ;  all  the 
presumptions  of  law,  independent  of  evidence,  are  in  favor 
of  innocence;  and  every  person  is  presumed  to  be  innocent 
until  he  is  proved  guilty ;  if,  upon  such  proof,  tliere  is  reason- 
able doubt  remaining,  the  accused  is  entitled  to  the  benefit 
of  it  by  an  acquittal.  For  it  is  not  sufficient  to  establish  a 
probability,  though  a  strong  one,  arising  from  tlie  doctrine  of 
chances,  that  the  fact  charged  is  more  likely  to  be  true  than 
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otherwise;  but  the  evidence  must  establish  the  truth  of  the 
&et  to  a  reasonable  and  moral  certainty,  that  convinces  and 
directs  the  understanding,  and  satisfies  the  reason  and  judg- 
ment of  those  who  are  bound  to  act  conscientiously  upon  it 
This  we  take  to  be  proof  beyond  reasonable  doubt;  because, 
if  the  law,  which  mostly  depends  upon  considerations  of  a 
moral  nature,  should  go  further  than  tiiis  and  require  absolute 
certainty,  it  would  exclude  circumstantial  evidence  alto* 
gether." 

This  charge  was  also  excepted  to. 

[*52]  At  the  same  term  the  defendant  moved  in  arrest  of 
judgment,  on  the  following  grounds: 

lira.  Thai  the  grand  jury  who  found  the  indictment  had 
no  I^al  authority  to  inquire  into  the  offense  charged,  by 
reason  of  its  not  being  within  the  jurisdiction  of  the  court 

Second.  That  the  &ct8  stated  do  not  constitute  a  public 
offense. 

Motion  overruled  and  the  defendant  excepted. 

At  the  same  term  the  defendant  moved  for  a  new  trial  on 
the  following  grounds: 

Fint.  That  the  court  admitted  illegal  testimony  on  the  trial. 
Second.  Newly  discovered  evidence.  Third.  Error  of  the  court 
in  excluding  evidence  offered  at  the  trial  Fcnirth.  The  jury 
separated  without  leave  of  court  after  retiring  to  deliberate 
upon  their  verdict  Fifth.  The  court  misdirected  the  jury  in 
a  material  matter  of  law.  Sixth.  The  court  erred  in  refusing 
to  give  the  instructions  asked  by  defendant  Seventh.  That 
the  verdict  is  contrary  to  law.  Eigklh.  That  the  verdict  is 
contrary  to  the  evidence. 

Which  motion  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

And  thereupon  the  court  entered  judgment  on  the  verdict, 
and  sentenced  the  prisoner,  and  the  defendant  excepted. 

Adama,  OrosAer  &  Ludlumy  and  W.  P.  OambeU^  for  appellant: 

I.  The  court  erred  in  overruling  the  motion  to  quash  the 
indictment 

1.  For  aught  that  appears  in  the  indictment^  the  offense 
might  have  be^i  committed  on  tiie  lands  belonging  to  the  Del* 
aware  Indians. 
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[*53]  2.  It  may  have  been  committed  on  the  militaiy 
reeeryation  of  Fort  Leavenworth,  which  is  under  the  0ole  and 
exclusive  jurisdiction  of  the  United  States.    (Ck>nst  U.  S.,  art 

1,  §  8.) 

II.  The  court  erred  in  refusing  to  allow  the  defendant's 

dischaerge  from  the  army  of  the  United  States,  and  certificate 
of  good  character  indorsed  thereon,  to  be  given  in  evidence  to 
the  jury. 

1.  It  was  competent  evidence  to  show  defendant's  good 
character. 

2.  It  was  competent  evidence  to  show  at  what  time  he  was 
discharged  from  the  army  of  the  United  States.  (Brightly's 
Digest,  p.  74,  §  184.) 

3.  In  one  aspect  of  the  case,  it  was  important  to  know  at 
what  time  Home  came  to  the  house  of  Philip  Friend. 

III.  The  court  erred  in  refusing  to  charge  the  jury :  That 
"tiie  defendant  is  presumed  to  be  innocent  until  his  guilt,  as 
charged,  is  established  by  legal  evidence;  the  law  presumes 
innocence  of  the  act  done,  and  innocence  of  the  guilty  intent" 
(2  Leading  Criminal  cases,  p.  503,  note  536;  Com.  v.  McKie^  1 
Lead.  Crim.  Cases,  p.  847 ;  1  Gray,  p.  61 ;  3  Gray,  p.  463.) 

IV.  The  court  erred  in  refusing  to  charge  the  jury:  That 
"  the  hypothesis  that  the  defendant  committed  the  act  charged 
must  exclude  every  reasonable  hypothesis  that  it  was  com- 
mitted by  any  other  person." 

V.  ,The  court  erred  in  refusing  to  charge  the  jury :  That 
'^before  the  jury  can  convict  the  defendant,  they  must  be  sat* 
isfied,  from  the  evidence,  that  no  other  person  could  have  or 
did  possess  the  opportunity  possessed  by  the  defendant  to 
commit  the  act" 

1.  If  no  other  person  had  an  opportunity  to  commit  the 
act,  that  fact  might  be  used  to  demonstrate  that  no  other 
person  but  the  accused  could  have  committed  the  offense. 
On  the  other  hand,  if  another  person  did  possess  such  oppor- 
tunity, that  fact  might  be  used  to  demonstrate  that  [*54]  some 
person  other  than  the  accused  committed  the  offense.  (Bur- 
rill  Circl.  Ev.,  pp.  369, 370, 371, 549.) 

.2.  The  jury  must  have  been  misled  by  the  court  in  refusing 
to  give  ibis  cbaxge;  it  was,  in  effect^  saying  to  the  jury  that 
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the  proposition  contained  in  the  instruction  asked  was  not 
proper  to  be  considered  by  them  in  determining  the  question 
of  the  defendant's  guilt 

VL  The  court  erred  in  refusing  to  charge  the  jury:  That 
*•  under  the  statute,  before  a  person  can  be  convicted  of  mur- 
der in  the  first  degree,  express  malice  must  be  proved  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt  In  other 
words,  the  statute  limits  the  signification  of  the  term, '  malice 
aforethought^'  to  what  is  known  as  express  malice." 

1.  The  statute  provides:  "Every  murder  which  shall  be 
committed  by  means  of  poison,  or  by  lying  in  wait,  or  by 
any  other  kind  of  willful,  deliberate  and  premeditated  kill- 
ing, or  which  shall  be  committed  in  the  perpetration,  or 
attempt  to  perpetrate,  any  arson,  rape,  robbery,  burglary  or 
other  felony,  shall  be  deemed  murder  in  the  first  degree." 
(Laws  of  1859,  chap.  25,  §  1,  p.  231.) 

2.  The  common  law  definition  of  murder  is  still  retained 
in  our  statute.  It  regards  the  offense  as  one  already  ascer- 
tained and  defined,  and  divides  it  into  degrees  by  providing 
that  all  murder,  which  shall  be  "perpetrated  by  means  of 
poison,  or  lying  in  wait,  or  any  other  kind  of  wiUful,  delib- 
erate and  premeditated  killing,  etc.,  shall  be  deemed  murder 
in  the  first' degree,  and  that  all  other  kinds  of  murder  shall 
be  deemed  murder  in  the  second  degree,  and  requires  the 
jury,  in  case  of  a  trial,  to  find,  by  their  verdict,  the  degree  of 
the  crime.  {People  v.  Potter^  5  Mich.  1 ;  People  v,  SuUivan,  1 
Parker  Cr.  R.  349;  Pcopfo  v.  Austin^  id.  154 ;  Wharton  Am.  Law 
of  Hom.  473.) 

3.  Our  statute  is  almost  a  literal  copy  of  the  Pennsylvania, 
Michigan,  New  York  and  Tennessee  statutes.  This  [*55] 
section  of  the  statute  was  passed  upon  by  the  supreme  court 
of  the  state  of  New  York,  in  the  case  of  the  People  v.  Enoc\ 
(18  Wend.  159,)  and  Chief  Justice  Nelson  held  it  to  be  con- 
fined to  express  malice,  or  malice  aforethought,  according  to 
its  sense  as  originally  used. 

(White's  case,  24  W«nd.,  pp.  658,  569,  581.)  In  this  case, 
the  court  held  that  the  words,  premeditated  design,  as  used 
in  the  New  York  statute,  limit  the  signification  of  malice 
aforethouirht  to  express  malice. 
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In  SuUivan  v.  People,  ( 1  Parker,  352,)  the  court  say :  "  The 
very  requirement  that  the  design  shall  be  thought  of  and 
meditated  before  the  act  shall  be  contmxitted  which  is  the 
cause  of  death,  admits  that  there  is  an  interval  between  the 
design  or  intention  and  the  commission  of  the  act  We 
have  no  right  to  strike  out  so  material  a  part  of  the  word  as 
this,  which  gives  peculiar  force  to  the  ordinary  meaning  of 
the  rest  of  the  word.  This  interpretation  of  the  word  also 
corresponds  with  the  express  view  of  the  revisers,  which 
seemed  to  have  been  to  confine  this  part  of  the  definition  of 
murder  to  what  was  frequently  called  cases  of  express 
malice." 

In  the  case  of  the  People  v.  Pottery  the  supreme  court  of 
Michigan  say:  "The  charge  of  the  court,  we  think,  had  a 
tendency  to  mislead  the  jury.  The  proposition  submitted 
to  them,  and  which  was  to  be  their  guide  in  ascertaining  the 
degree  of  the  crime,  was,  whether  there  was  proof  of  malice 
aforethought  or  not.  Now,  it  is  true,  as  charged,  that,  if  the 
act  of  killing  was  proved,  the  presumption  of  law  is,  that  it 
was  done  with  malice  aforejliought;  but  this  rule  only  obtains 
when  there  is  an  entire  absence  of  qualifying  or  explanatory 
evidence  involved  in  or  deducible  from  the  manner  of  the 
killing.  But  malice  aforethought  is  as  much  an  essential 
ingredient  of  murder  in  the  second  degree  as  in  that  of  the 
first.  Without  this,  the  killing  would  be  only  manslaughter, 
if  criminal  at  all.  Now  malice  aforethought  is  either  express 
or  implied,  and  there  can  be  no  case  of  murder  in  the  first 
["^56]  degree,  except  when  committed  in  the  perpetration  or 
attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary,  when 
there  does  not  exist  express  malice;  while,  in  case  of  murder 
in  the  second  degree,  the  malice  is  generally,  if  not  univer- 
sally, implied?^ 

VII.  The  court  erred  in  charging  the  jury:  That,  "if  the 
jury  believe,  from  the  evidence,  that  the  facts  in  the  case  are 
aU  consistent  with  the  supposition  that  the  prisoner  is  guiltyi 
and  he  can  offer  no  resistance  to  that,  except  the  character 
the  prisoner  has  borne,  and  except  the  supposition  that  no 
man  would  be  guilty  of  so  atrocious  a  crime  as  that  laid  to 
the  prisoner,  they  are  warranted  in  returning  a  verdict  of 
guilty." 
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1.  This  was  a  most  outrageous  chaiga  The  jury  were  told 
in  substance  that  they  might  suppose  the  defendant  guilty, 
and  then  if  they  believed  all  the  &ctB  in  the  case  were 
consistent  with  that  mippadtion,  they  would  be  warranted  in 
finding  him  guilty,  unless  he  could  prove  his  innocence. 

2.  But  the  jury  had  nothing  to  do  with  suppositions ;  the 
prosecution  was  bound  to  prove  the  defendant  guilty;  and 
the  jury  were  to  be  satisfied,  firom  the  evidence,  that  each 
and  every  &ct  proved  was  consistent  with  the  defendant's 
guilt 

3.  But  the  court  went  still  further  and  told  the  jury,  not 
simply  that  they  mighi  convict  upon  this  supposition,  but  that 
they  were  toarraafUed  in  doing  so ;  that  is,  that  they  were  bouM 
to  convict 

4.  If  this  is  the  law  of  the  land,  then  no  man,  however 
innocent,  can  escape  conviction  of  a  crime,  when  a  jury  may 
take  it  into  their  heads  to  raise  a  supposition  of  his  guilt,  and 
a  court  can  be  found  to  tell  them,  as  a  matter  of  law,  that 
they  are  "warrcmied^^  in  returnincc  a  verdict  of  guilty  on  that 
supposition. 

VIIL  The  court  erred  in  charging  the  jury:  That  "the 
woman  and  this  defendant  might  both  be  guilty  as  principals 
in  this  murder." 

[*57]  1.  The  jury  had  nothing  to  do  with  the  question  of 
the  guilt  or  innocence  of  the  woman. 

2.  The  court  had  no  right  to  tell  the  jury  that  a  murder 
had  been,  coTrmiUed.  The  court  tells  the  jury  substantially,  in 
this  charge,  that  the  defendant  has  committed  the  crime  of 
murder,  and  that  the  woman  may  be  guilty  as  a  principal  in 
that  murder. 

IX.  The  court  erred  in  charging  the  jury  as  follows :  "  But 
when  pretty  stringent  proof  of  circumstances  is  produced, 
landing  to  support  the  charge,  and  it  is  apparent  that  the 
accused  is  so  situated  that  he  could  offer  evidence  of  all  the 
&ct8  and  circumstances  as  they  existed,  and  show,  if  such  was 
the  truth,  that  the  suspicious  circumstances  can  be  accounted 
for  consistently  with  his  innocence,  and  he  fails  to  offer  such 
proo^  the  natural  conclusion  is,  that  the  proof,  if  produced, 
instead  of  rebutting,  would  tend  to  sustain  the  charge.'' 
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1.  This  is  a  new  principle  of  criminal  law,  and  is  not  sanc- 
tioned hy  a  single  respectable  authority.  The  commoQ  law 
was  that  every  man  was  presumed  to  be  innocent  until  Ms 
guilt  was  established  by  competent  evidence,  beyond  a  rea* 
sonable  doubt  And  this  has  been  made  the  law  of  this 
state  by  positive  enactment    (Laws  of  1859,  p.  212,  §  207.) 

2.  In  this  charge,  the  judge  substantially  told  the  jury  tiliat, 
when  the  prosecution  had  offered  proof  tending  to  support 
the  charge,  and  it  appeared  to  the  jury  that  the  defendant 
omitted  to  avail  himself  of  evidence  within  his  reach,  by 
which  he  might  have  repelled  that  which  was  offered  against 
him,  his  &ilure  to  do  so  raised  a  strong  presumption  of  his 
guilt  This  is  not  law  and  never  was.  (1  Leading  Criminal 
Cases,  347,  and  note.) 

3.  The  jury  must  have  been  misled  by  this  charge,  for  it 
clearly  imported  that  the  burden  of  proving  innocence  de- 
volved upon  the  prisoner,  after  a  prima  facie  case  had  been 
made  out  against  him.  It  imported  even  more  [*58]  than 
this.  The  court  told  the  jury  that  when  pretty  stringent 
proof  of  circumstances,  tending  to  support  the  charge,  had 
been  given,  and  the  defendant  did  not  prove  his  innocence, 
they  were  warranted  in  finding  him  guilty.  The  portion  of 
the  charge  of  the  court  we  are  now  reviewing,  was  extracted 
bodily  from  the  opinion  of  Chief  Justice  Shaw,  in  Cbm.  v. 
Webster,  (5  Cush.  295.)  Our  first  authority  under  this  point 
will  be  a  decision  of  the  same  court,  rendered  at  a  much 
later  date. 

(^Oom,  V.  McKte,  1  Lead.  Crim.  Cases,  847;  1  Gray,  61.)  In 
this  case  the  question  arose  whether  the  burden  of  proof  ever 
shifts  in  criminal  cases.  The  court  say:  "However  the  rule 
may  be,  in  cases  where  the  defendant  sets  up,  in  answer  to  a 
criminal  charge,  some  separate,  distinct  and  independent  feet 
or  series  of  facts,  not  immediately  connected  with  and  growing 
out  of  the  transaction  on  which  the  criminal  charge  is  founded, 
there  can  be  no  doubt  that,  in  a  case  like  the  present,  the 
burden  of  proof  remains  on  the  government,  throughout,  to 
satisfy  the  jury  of  the  guilt  of  the  defendant" 

(Doty  V.  The  State,  7  Blackford,  527.)  "  In  this  case  it  was 
held  that  it  was  ilianifestly  erroneous  for  a  judge  to  instruct 
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the  jury  that,  "if  a  defendant  omitted  to  arail  himself  of 
evidence  within  his  reach,  by  which  he  might  have  repelled 
that  which  was  offered  to  his  {Hrejudice,  his  fBolure  to  do  so 
supplied  a  strong  presumption  of  his  guilt." 

(fiboOov  V.  The  StaJUy  22  Ala.  20.)  In  this  case  it  was  held 
that  the  jury  were  not  bound  to  find  a  verdict  of  guilty  upon 
a  prima  jfacie  case,  even  if  no  rebutting  evidence  was  offered 
by  the  defendant 

{VrdUd  SUUea  v.  MeChure,  7  Bost  Law  Reports,  439.)  The 
defendant  was  indicted  for  assault  He  admitted  the  blow, 
but  claimed  that  it  was  accidental,  and  that  the  prosecution 
must  satisfy  the  jury  that  it  was  intentionaL  The  court  held 
that  the  government  must  prove  the  criminal  intent  with 
which  the  blow  was  given,  as  well  as  the  blow  itselt 

["^59]  {Oom.  V.  HafwkinB^  3  Gray,  460.)  In  this  case  it  was 
held  that,  when  the  &ct  of  the  killing  was  conceded,  this 
alone  would  not  authorize  a  conviction  of  murder.  It  would 
still  be  necessary  to  prove  malice,  to  the  satisfEiction  of  the 
jury,  beyond  a  reasonable  doubt 

4.  In  criminal  cases,  the  burden  of  proof  never  shifts,  so 
long  as  the  defendant  grounds  his  defense  on  the  denial  of 
any  essential  allegation  in  the  indictment  (1  Lead.  Grim. 
Caises,  p.  359;  Cbm.  v.  Hcmkina,  3  Gray,  463;  Cbm.  v.  McKU^ 
1  Gray,  61;  Ckm.  v.  KimbaU,  24  Pick.  373;  Com.  v.  Dana,  2 
Metcalf,  340, 12  Ind.  670.) 

X.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

1.  It  was  shown  that  the  jury  separated  after  retiring  to 
deliberate  upon  their  verdict  There  were  persons  about  by 
whom  the  jurors  might  have  been  influenced. . 

(Ikutwood  V.  The  People,  3  Parker  Grim.  Cases,  p.  25.)  In 
this  case  it  was  held  by  the  supreme  court  of  the  state  of 
New  York,  that  a  separation  of  the  jury,  for  however  short 
a  time,  will  be  fatal  to  a  verdict  against  the  prisoner,  unless 
it  be  shown  qffirmaJtivelAf  on  the  part  of  the  prosecution,  by 
the  clearest  evidence,  and  beyond  a  reasonable  doubt,  that 
no  injury  to  the  prisoner  covld  haioe  cecwrred  in  consequence 
of  the  separation. 

(People  V.  MeKcof,  18  John.  212.)  In  this  case,  C3iief  Jus- 
tice Spencer  oitesi  with  approval|  a  case  of  a  woman  of  color. 
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who  waa  indicted,  tried  for  mttrder,  and  found  guilty*  The 
jury  had  separated  after  agreeing  on  a  verdict,  and  before 
they  came  into  court;  and  on  that  ground  alone  a  new  trial 
waa  granted. 

(fiom-  V.  McOaUj  1  Virginia,  271.)  In  this  case  it  was  held 
that  the  mere  separation  of  the  jury  in  a  capital  case  was 
sufficient  to  vitiate  the  verdict. 

(Cbm.  V.  Roby,  2  Pick.  496.)  Chief  Justice  Shaw  says: 
**  Tlie  result  of  the  authorities  is,  that  when  there  is  an  irr^u- 
larity  [*60]  which  may  affect  the  impartiality  of  the  pro- 
ceedings, as  when  meat  and  drink  and  other  refreshments 
have  been  furnished  by  a  party,  or  when  the  jury  have  been 
exposed  to  the  effect  of  such  influence,  as  when  they  have 
improperly  separated  themselves,  or  have  had  communica- 
tion not  authorized;  then,  inasmuch  as  there  can  be  no 
certainty  that  the  verdict  has  not  been  improperly  influ- 
enced, the  proper  and  appropriate  mode  of  correction  and 
relief  is  by  undoing  what  has  been  improperly  and  may  have 
been  corruptly  done." 

(TAe  State  v.  Prescott,  7  N.  H.  287.)  In  this  case  the  jury 
had  separated.  Parker  J.  says:  ^'When  there  has  been  an 
improper  separation  of  the  jury  during  the  trial,  if  the  ver- 
dict is  against  the  prisoner,  he  is  entitled  to  the  benefit  of  a 
pre9umption  that  the  irregularity  has  been  prejudicial  to  him^ 
and  that  it  is  incumbent  upon  the  prosecution  to  show,  and 
that  beyond  a  reasonable  doubt,  that  the  prisoner  has  suf- 
fered no  injury  by  the  departure  from  the  forms  ordinarily 
pursued  in  the  administration  of  justice." 

(JdcLain  v.  The  State.  10  Yeager,  241.)  A  portion  of  the 
jury  had  separated  from  their  fellows  and  remained  absent 
fifteen  or  twenty  minutes.  The  court  set  aside  the  verdict, 
and  held  that  it  was  not  necessary  to  show  any  actual  temper- 
mg  or  conversation  on  the  subject  of  the  trial  with  the  jury^ 
men. 

(^Overbee  v.  The  Obfii.,.1  Robinson,  [Va.]  756.)  In  this  case 
it  appeared  that  the  court  had  given  five  of  the  jurors  leave 
to  retire  for  a  few  minutes,  attended  by  an  offii6er,  and  anilih 
juror  started  after  them  unobserved  by  the  court  This  juror^ 
not  returning  with  the  other  five,  an  officer  was  immediately 
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Bent  to  bring  him  in,  which  he  did  about  a  minute  afterwardB* 
There  was  a  crowd  about  the  doors,  but  the  juror  testified 
that  he  held  no  conversation  with  any  one,  but  the  cqurl  set 
aside  the  vardict. 

(Sines  v.  The  SUUe,  8  Humphrey,  297.)  In  this  case  one 
of  the  jurors  separated  from  the  otiiers  ten  or  fifteen  minutes* 
He  testified  that  his  absence  was  owing  to  indisposition,  and 
[^1]  that  he  had  no  communication  with  any  one;  yet  the 
court  granted  a  new  trial  on  that  ground* 

{MeOcmn  v.  Ttie  States  9  Smedes  &  Marsh,  466*)  The  su- 
preme court  of  Mississippi  held,  upon  an  indictment  for 
murder,  that  when  any  portion  of  the  jury  have  separated 
from  the  others,  and  had  intercourse  or  opporhmity  of  inter-' 
amrse  with  third  persons,  and  it  shall  not  affirmatively  appear 
that  no  efTect  was  produced  upon  the  jury  by  such  exposure, 
and  the  poseibiUty  of  undue  influence  be  not  w?ioUy  negatived^ 
the  verdict  will  be  set  aside*  {Boles  v.  The  StcUe,  13  Smedes 
A  Marsh,  898;  P&^er  v.  The  Cbm.,  8  Harris,  468;  Wesley  v. 
The  Suuey  2  Humphrey,  602.) 

2*  It  will  be  contended  that  the  affidavit  of  the  bailiff 
showed  that  the  juror  was  not  improperly  influenced.  But 
this  is  not  enough.  The  &ct  of  the  separation  having  been 
proved,  the  state  was  bound  to  show  beyond  a  reasonable 
doubt  that  there  was  no  possibility  of  his  being  improperly 
influenced.    (See  authorities  cited  above.) 

3.  The  affidavit  of  the  bailiff  was  not  sufficient  for  the 
purpose.    He  was  equally  guilty  of  a  violation  of  his  duty. 

In  Oommonwealth  v.  MeOaU,  (supra,)  the  court  say:  '^From 
the  mode  in  which  collusion  and  tampering  is  generally  car- 
ried on,  such  circumstance  is  generaUy  known  to  no  person 
except  the  one  tampering  and  the  one  tampered  with,  or  the 
persons  between  whom  a  conversation  might  be  held  which 
might  influence  the  verdict.  If  you  question  either  of  these 
persons  on  the  subject,  he  must  criminate  or  declare  himself 
innocent;  and  you  lay  before  him  an  inducement  not  to  give 
correct  testimony." 

(Sines  v.  The  Statey  supra.)  The  affidavit  read  was  that  of 
the  offending  juror.  But  the  court  held:  ''This  affidavit,  it 
is  true,  excludes  the  possibility  that  he  was  tampered  with,  if 

6—1  KAS. 
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Mb  testimony  shall  be  deemed  sufficient  to  establish  the  fiid 
But  we  do  not  think  this  affidfivit  can^be  relied  on  as  {Hroof 
of  the  innocence  of  his  conduct." 

[*62]  4.  The  jury  had  no  right  to  separate,  either  with  or 
without  the  consent  of  the  court. 

(  Laws  of  1859,  p.  213,  §  216.)  By  this  statute,  the  officer 
'  is  to  be  sworn  to  keep  the  jury  together  in  some  private  and 
convenient  place,  etc.  At  the  common  law,  separation  in 
capital  cases  was  not  allowed,  and  the  common  law  is  the 
rule  of  decision  in  this  state,  when  not  changed  by  statute. 
And  at  the  common  law,  the  mere  separation  of  the  jury  was 
such  an  error  as  was  regarded  fatal  upon  a  proceeding  on  a 
writ  of  error  after  judgment.    (  Bacon's  Abr.  Tit.  Juries.,  &.) 

5.  The  verdict  is  contrary  to  law.  (Upon  this  point,  see 
authorities  above  cited,  in  reference  to  the  charges  of  the 
court  to  the  jury.) 

6.  The  verdict  is  against  the  evidence.  In  all  the  evidence, 
there  was  not  one  word  that  showed  any  malice,  deliberation 
or  premeditation. 

XL  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

1.  The  description  of  the  place  of  the  wound  is  not  suffi- 
cient   (2  Hale's  P.  C.  185, 186.) 

2.  Neither  the  number,  size,  depth  nor  width  of  the  wounds 
are  given.  The  indictment  charges  that  the  defendant  "  did 
strike,  thrust  and  penetrate,"  etc.,  giving  to  the  said  Philip 
Friend  '^several  mortal  wounds."  This  language  charges, 
then,  that  an  incised  wound  was  given.  And  all  the  authori- 
ties, both  in  England  and  America,  hold  that  while  it  is  not 
necessary  to  so  particularly  describe  a  bruised  wound,  it  is 
indispensable  to  describe  the  length,  depth  and  width  of  an 
incised  wound.  (3  Chitty,  C.  L.  734;  1  East.  P.  C.  342;  2 
Hale,  P.  C.  185, 186;  Barb.  Crim.  L.  54;  1  Lead.  Grim.  Cases, 
p.  58,  and  cases  cited  in  the  notes;  Oom.  v>  Gikapman,  Mon. 
L.  R.,  V.  7,  p.  155,  decided  in  1854 ;  Train  &  Heard's  Prec.  of 
Lidict.,  p.  248,  and  cases  cited  in  note  4.)  , 


JANUARY  TERM,  1862.  67 

Brief  of  Appellee. 

[*63]  Thomas  P.  Feidon^  county  attorney,  and  F.  P.  FUzwilliara^ 
of  counsel,  for  appellee: 

The  objection  to  the  several  rulings  of  the  court  below, 
are  in  their  order  as  follows: 

I.  The  court  refused  to  quash  the  indictment.  The  motion 
to  quash  was  based  upon  the  following  reasons:  ''For  that 
it  did  not  appear  from  said  indictment  that  the  offense 
chaiged  was  committed  within  the  jurisdiction  of  the  court" 
The  yenue  of  the  indictment  itself  is :  ''  The  State  of  Kan- 
sas, Leavenworth  county;"  and  in  the  indictment  the  defend- 
ant is  charged  with  having,  ''at  the  county  of  Leavenworth 
aforesaid,  and  within  the  jurisdiction  of  ^Cbia  courts  killed," 
etc,  etc 

By  the  authorities,  from  almost  every  state  in  the  unioxi, 
the  above  venue  is  sufficiently  charged.  It  is  not  thought 
necessary  here  to  cite  the  numerous  cases  adjudicated  on  this 
point;  we  will  content  ourselves  by  referring  the  court  to 
section  16,  criminal  procedure.  Laws  of  Kansas,  1859,  page 
187,  and  sections  22,  89  and  95,  which,  in  the  order  they  have 
been  quoted,  are  as  follows: 

Ssa  15.  Offenses  committed  against  the  laws  of  this  state 
shall  be  punished  in  the  county  in  which  the  offense  is  com- 
mitted, except  as  may  be  otherwise  provided  by  law. 

Ssa  22.  An  accessory,  before  or  after  the  fact,  may  be 
punished  in  the  county  where  he  committed  the  offense,  or 
in  the  county  where  the  principal  offense  was  committed. 

Ssa  89.  The  indictment  must  contain :  First.  The  title  of 
the  action,  sped^ring  the*  name  of  the  court  to  which  the 
indictment  or  affidavit  is  presented,  and  the  names  of  the 
parties.  Seamd.  A  statement  of  the  facts  constituting  the 
offense,  in  plain  and  concise  language,  without  repetition 

S£a  95.  The  indictanent  is  sufficient  if  it  can  be  under- 
stood therefrom :  FirsL  That  the  indictment  was  found  by 
the  grand  jury  of  the  county  in  which  the  court  is  held. 
Second.  That  \^Qi\  the  defendant  is  named  or  described  in 
the  indictment,  or  as  a  person  whose  name  is  unknown  to  the 
grand  jurors,  or  in  an  information  to  the  prosecuting  attor- 
ney* Third  That  the  offense  was  committed  within  the 
jurisdiction  of  the  court,  or  is  triable  therein.    FouriJu  That 


68  SUPREME  COURT  OF  KANSAS. 

Home  y.  The  State. 

the  offense  charged  is  clearly  set  forth,  in  plain  and  concise 
language,  without  repetition,  and,  Fifih,  That  the  offense 
charged  is  stated  with  such  a  degree  of  certainty  that  the 
court  may  pronounce  judgment  upon  a  conviction,  according 
to  the  right  of  the  case. 

From  our  own  statutes,  then,  we  are  convinced  that  the 
court  below  properly  refused  to  quash  the  indictment  fop  the 
reason  assigned  by  defendant 

II.  The  court  below  refused  to  arrest  the  judgment.  The 
reasons  filed  for  which  the  court  was  asked  to  arrest  the  judg- 
ment, are  as  follows: 

1.  "  The  grand  jury  who  found  the  indictment  had  no  l^al 
authority  to  inquire  into  the  offense  charged,  for  the  reason 
of  its  not  being  within  the  jurisdiction  of  the  court"  We 
have  already  sufficiently  shown  that  the  crime  was  charged 
to  have  been  committed  within  the  jurisdiction  of  the  court. 

2.  "The  facts  stated  in  the  indictment  do  not  constitute  a 
public  offense."  The  objection  taken  under  this  ground  is, 
that  the  indictment  does  not  describe  the  lengthy  breadth  and 
depih  of  the  wounds.  It  is  not  necessary,  under  the  criminal 
practice  of  the  present  day,  to  do  so.  (See  vol.  1,  Lead.  Grim. 
Cases,  Rex  v,  Modey  &  Morrdy  68;  Wh.  Grim.  Law,  §1069; 
Stone  V.  The  State^  12  Scammon,  326 ;  Laaier  v,  Cbm.,  10  Grattan, 
708;  1  Russell  on  Grimes,  568 ;  Wharton,  Law  Homicide,  272, 
273, 274;  1  Arch.  Grim.  Pr.  and  PL  887.)  In  Massachusetts, 
where  the  wound  which  caused  the  death  was  described  in 
the  indictment  as  having  been  inflicted  upon  tJie  hack  side  of 
the  head  of  the  deceased  wUh  an  axe^  it  was  held  that  the  lengthy 
breadth  and  depth  of  the  toound  need  not  [*65]  be  alleged.  {Com. 
V.  Chapmcm,  11  Gushing,  422 ;  l^ate  v,  QnUey^  S9  Maine,  78 ;  Dias 
V,  State,  7  Blackf.  25;  Lazier  v.  Com.,  10  Grattan,  798;  see  also 
Stats,  of  Kan.,  §  95  Grim.  Proo.  and  §  96  sub  7  of  Grim.  Proc.) 
All  the  maJterial  and  mbstantial  averments  are  in  the  indict- 
ment It  is  not  essentially  necessary  to  all^e  anything  which 
the  state  is  not  bound  to  prove;  and  it  oannot  be  contended 
that  the  state  is  bound  to  prove  how  many  inches  Umg,  or 
deep,  or  wide,  a  wound  may  be.  We  think,  therefore,  upon 
these  two  grounds  the  court  below  properly  reused  to  airest 
the  judgment    (§  276  Grim.  Proc.) 
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HI.  The  court  below  refused  to  grant  a  new  trial.  The 
motion  for  a  new  trial  was  based  upon  the  following  grounds : 

1.  The  court  admitted  illegal  testimony.  There  were  no 
objections  taken  by  defendant's  counsel  at  the  trial  below  to 
any  testimony,  and  this  court  cannot  now  review  the  question. 
The  record  shows  no  objections  as  to  the  testimony  offered  by 
the  state,  and  no  exceptions  to  the  ruling  of  the  court  on  this 
subject;  and  if  illegal  testimony  were  permitted  to  go  to  the 
jury  without  objection,  the  illegality  is  waived  and  a  new 
trial  will  not  be  granted.  {SUyae  v.  State,  4t  Humphrey,  27 ;  State 
V.  Gordon,  1  R.  I.  179;  State  v.  Camp,  23  Ver.  657;  Bishop  v. 
State,  9  Ga.  121;  1  Arch.  C.  Pr.  and  PL  639.) 

2.  Since  the  trial  of  the  cause,  defendant  has  discovered 
new  evidence,  material  to  the  cause,  which  he  could  not^ 
with  reasonable  diligence,  have  produced  before  or  at  the 
trial    This  ground  was  not  pressed  by  defendant's  counseL 

3.  The  jury  separated  without  leave  of  court  after  retiring 
to  deliberate  upon  their  verdict  We  refer  the  court  to  the 
affidavit  filed  by  the  state,  to  show  that  the  denial  to  grant  a 
new  trial  for  this  reason  was  not  error  in  the  judge.  (Wh. 
Cr.  L.,  §§  3111  to  3119  inclusive,  and  [*66]  3130,  3135,  3137 ; 
People  V.  Reynolds,  2  Mich.  422.)  "Where,  after  a  verdict  of 
guilty  of  murder,  it  appeared  that  the  jury  retired  from  the 
court  room  on  Thursday  at  six  o'clock  p.  m.,  and  rendered 
their  verdict  on  Saturday  at  ten  o'clock  ▲.  m.;  that  while  out 
the  members  of  the  jury  separated  at  various  times  to  obey 
the  calls  of  nature;  that  each  one  separated  himself  from  the 
others  more  than  once  for  that  purpose,  and  one  of  them  as 
often  as  six  times;  that  when  they  did  this,  they  went  out 
one  at  a  time,  under  charge  of  an  officer,  and  during  such 
absence  the  other  jurors  remained  together  in  the  jury  room 
with  the  door  locked;  that  they  went  about  fifty  yards  from 
the  court  house,  and  returned  as  soon  as  practicable,  holding 
no  intercourse  with  any  one;  that  one  of  the  jurors  separated 
himself  from  his  fellows  and  visited  a  drug  store,  about  one 
hundred  and  fifty  yards  from  the  jury  room,  for  the  purpose 
of  procuring  medicine,  being  sick;  Uiat  he  went  under  the 
chaige  of  an  officer,  and  held  no  conversation  except  with 
the  keeper  of  the  drug  store,  who  asked  him  if  they  had 
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agreed  on  their  verdict,  to  which  he  replied  they  had  not; 
that  this  store  was  in  the  most  public  place  in  the  town ;  that 
another  juror  separated  himself  from  his  fellows  and  stood 
at  the  outside  of  the  jury  room,  near  the  door,  which  was 
closed,  and  conversed  privately  for  ten  or  fifteen  minutes  with 
a  third  person,  but  what  was  said  did  not  appear,  it  was  held 
that  it  was  discretionary  with  the  presiding  judge  whether  or 
not  to  grant  a  new  trial."  (JRowen  v.  The  State,  11  Humph.  491, 
cited  in  Arch.  C.  Pr.  and  PL  636,  note  g.)  Hence  it  is  a  matter 
of  discretion  with  the  judge,  who  is  conversant  with  the 
fects  and  circumstances  under  which  a  separation  occurred, 
whether  a  new  trial  will  be  granted;  and  it  will  not  be  done 
unless  it  appear  affirmatively  that  the  prisoner  was  prejudiced 
thereby.  The  rule  laid  down  in  Graham  &  Waterman  on 
New  Trials,  [*67]  (vol.  2,  pp.  593,  594,)  is  thus:  "However 
improper  the  conduct  of  a  juror  may  have  been,  yet  if  it  does 
not  appear  that  it  was  occasioned  by  the  prevailing  party,  or 
any  one  in  his  behalf,  if  it  do  not  create  any  improper  bias 
upon  the  mind  of  the  juror,  and  the  court  cannot  see  that  it 
had,  or  might  have  had,  an  efiect  unfavorable  to  the  party 
moving  for  a  new  trial,  the  verdict  ought  not  to  be  set  aside." 
It  has  often  been  decided  that  the  granting  or  refusing  a  new 
trial  is  a  matter  of  discretion,  and  therefore  not  the  subject 
of  error.  (6  Conn.  59;  6  Cranch,  206;  1 U.  S.  Ck)nd.  R.  260, 
and  notes;  5  Cranch,  11 ;  20  How.  S.  C.  R.  29.) 

4.  The  court  misdirected  the  jury  in  a  material  matter  of 
law. 

5.  The  court  erred  in  refusing  to  chaige  the  jury  as  re- 
quested by  defendant's  counsel. 

6.  The  verdict  is  contrary  to  law. 

7.  The  verdict  is  contrary  to  and  against  the  evidence. 
The  court  erred  in  refusing  to  quash.    We  are  unable  to 

see  any  error  in  the  charge  of  the  court  to  the  jury.  The 
charge  is  a  plain,  succinct  exposition  of  the  law  of  murder  by 
the  statutes  of  Kansas.  To  sustain  the  various  views  of  the 
court,  we  refer  to  Whar.  L.  Hom.,  38, 89, 48, 34, 384, 385 ;  Oam. 
V.  York,  9  Met  93;  MUchdl  v.  Staie,  5  Yeager,  840;  2  Lead. 
Crim.  Cases,  504 ;  1  Russell,  483 ;  Pe(yple  v.  McOloidy  1  Hill,  177 ; 
4  Blackstone,  201.    As  to  the  definition  of  the  term  willful^ 
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we  refer  to  Whar.  L.  Horn,  869 ;  Oom.  v,  MuicUto  Bob,  4  Dallas, 
195;  Oom.  v.  (yHarra,  7  Smith's  Laws,  694;  Whar.  L.  Horn. 
369, 384, 385 ;  People  v.  Austin,  1  Parker  C.  R.  164 ;  Oom.  v.  York, 
9  Met  93 ;  Shoemaker  v.  State,  12  Ohio,  43 ;  18  Mo.  435, 419 ;  13 
Mo.  382;  2  Lead  Gases,  536.  No  particular  length  of  time  is 
necessary  to  ddiberaie,  in  order  to  constitute  the  killing  mur- 
der in  the  first  degree.  (  WhUefort  v.  Owk  6  Rand,  [*68]  721 ; 
White's  case,  [N.C.]  3  Grattan,  584;  Jones'  case,  1  Leigh,  597 ; 
DofmeOy  v.  Sate,  2  Dutcher,  463, 601 ;  Antfumy  v.  The  StaUy  10 
Yeager,  551 ;  Olark  v.  StaUy  8  Humphrey,  671.)  As  to  pre- 
medUaiion — Dale's  case,  10  Yeager,  551 ;  Whar.  L.  Horn.  872, 
373, 382.  See  charge  of  Judge  Rush  in  the  case  of  Oom.  v. 
Canon,  Smith's  R,  cited  in  Wh.  L.  Hom.  413. 

y.  The  court  did  not  err  in  refusing  to  charge  the  jury  as 
requested  by  defendant's  counseL 

Conceding,  for  the  sake  of  the  argument,  that  all  the  instruc- 
tions asked  were  good  law,  the  court  is  not  compelled  to  give 
each  and  every  instruction  asked,  if  all  the  law  governing  the 
case  was  given  in  the  general  condensed  and  usual  form  of 
charges.  It  would  be  no  more  than  a  repetition  of  what  had 
been  already  given,  and  the  law  does  not  compel  the  courts 
to  instruct  the  jury  as  often  as  counsel  may  request  (3  Barr, 
294;  Mu,ndenBankv.lAaby,lS.&B.2'^\  13 Ma 465, 600;  18 
Mo.  93.) 

VL  Nor  is  the  verdict  contrary  to  the  law.  The  statute 
makes  any  unlawful,  willful,  deliberate  and  premeditated 
killing  of  a  human  being,  murder  in  the  first  degree.  From 
the  &cts  in  evidence,  the  jury  must  have  found  that  the 
deSendant  did  so  kill  Philip  Friend.  If  so,  the  lawful  and 
proper  verdict  was  murder  in  the  first  degree. 

VIL  Nor  is  the  verdict  contrary  to  or  against  the  evidence. 
"It  may  be  stated  as  a  general  ride  that  when  the  judge  who 
presided  at  the  trial  approves  of  the  verdict,  the  appellate 
court  will  interfere  with  great  reluctance."  (3  Graham  & 
Waterman  on  New  Trials,  1218.) 

In  Hill's  case,  (2  Grattan,  594,)  which  was  an  indictment 
tat  murder,  upon  an  application  to  the  general  court  for  writ 
of  error,  Duncan,  justice,  delivering  the  opinion  of  the  court, 
said:  ''When  the  jury  and  the  judge  who  tried  the  cause  in 
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the  court  below  concur  in  the  weight  and  influence  to  be 
given  to  the  evidence,  it  is  an  abuse  of  the  appellate  power  of 
this  l*6Q'\  court  to  set  aside  a  verdict  and  judgment,  because 
the  judges  of  this  court,  from  the  evidence  as  written  down, 
would  not  have  concurred  in  the  verdict"  The  same  opinion 
is  expressed  in  McCune's  case,  2  Robinson,  761 ;  Ck>ttrell's 
case,  id.;  Bull's  case,  8  Leigh,  726;  Grayson's  case,  6  Grattan, 
712;  1  Arch.  C.  PI.  &  Pr.  663,  notes.  In  criminal  cases  the 
presumption  is  in  favor  of  the  verdict  (See  authorities  cited 
in  1  Arch.  C.  PL  &  Pr.  663,  note  b.) 

The  evidence,  if  examined,  would,  however,  fully  sustain 
the  verdict  of  the  jury.  But  we  contend  the  whole  of  the 
evidence  should  not  be  before  this  court,  nor  should  it  be 
reviewed  in  determining  the  correctness  of  the  judgment  of 
the  court  below  on  the  verdict  returned  by  tiie  jury,  the 
statute  providing  that  merely  so  much  of  the  evidence  as  is 
necessary  to  understand  the  point  of  law  raised  shall  be  cer- 
tified to  the  supreme  court  (§§  300,  302,  Code  Civ.  Proc., 
Laws  1859;  6  Mum.  125;  People  v.  Stockham,  1  Parker  C.  R 
424;  1  Arch.  C.  PI.  A  Pr.  665,  note  g;  §  188  Crim.  Proc.) 

In  the  case  of  Richard  House  v.  Andrew  Elliott^  (6  Ohio  S. 
497,)  the  syllabus  is  as  follows:  "Section  two  hundred  and 
ninety  of  the  code  permits  a  bill  of  exceptions  to  be  taken 
to  any  decision  of  the  court  upon  a  maUer  of  law^  and  to 
become  part  of  the  record,  but  there  is  no  provision  made, 
nor  authority  given  in  the  statute  for  excepting  to  the  opinion 
of  the  court  on  a  motion  for  a  new  trial,  predicated  on  the 
ground  that  the  verdict  is  against  the  weight  of  evidence. 
The  ruling  of  the  court  below  on  such  a  motion  wiU  not  be 
reviewed  on  petition  in  error;  nor  will  the  facts  on  which  the 
verdict  was  rendered  be  examined  by  this  Court  in  order  to 
determine  whether  the  verdict  was  sustained  by  the  proo£" 

A  bill  of  exceptions  removes,  not  the  merits  of  the  cause, 
Dut  only  the  isolated  point  specially  pointed  out  (^Houston 
D.  Wickerman,  8  W.  521.) 

The  defendant's  counsel  oiSered  in  evidence  the  certificate 
of  Home's  discharge  from  the  service  of  the  United  States  as 
[*70]  a  soldier,  which  was  objected  to  by  the  states  attorney 
and  objection  sustained  by  the  court,  and  an  exception  taken 
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by  the  defendant  to  the  ruling  of  the  court.  There  was  no 
error  in  the  court  excluding  the  certificate.  If  the  certificate 
was  ofiered  to  prove  the  character  of  Home,  it  was  inadmis- 
sible, for  the  reason  that  it  would  not  show  his  general  char- 
acter in  the  community  where  he  lived,  nor  that  the  party 
signing  the  certificate  knew  his  character.  After  a  witness 
states  affirmatively  that  he  knows  the  general  reputation  of 
the  defendant,  then  the  further  question  should  be  asked, 
"^Vhat  is  the  defendant's  general  character?"  relating  to  the 
charge  in  the  issue.  (1  Green.  Ev.  635 ;  1  Wh.  C.  L.  §  814.) 
If  the  court  had  permitted  this  certificate  to  go  in  evidence 
to  the  jury,  the  state  would  have  been  deprived  of  the  right 
to  cross  examine  as  to  the  knowledge  of  the  witness,  and  the 
right  of  the  jury  to  judge  of  the  credibility  of  the  party  so 
testifying  in&inged.  And  it  would  have  the  force  of  a  depo- 
sition, without  being  obtained  according  to  sections  one 
hundred  and  forty-six  and  seven,  criminal  procedure.  Laws 
1859. 

We  hold,  then,  from  the  view  taken  of  this  case,  that  the 
indictment  is  good ;  that  the  motion  to  qaoih^  and  in  arrest 
oj  judgwejiJty  was  properly  overruled  by  the  court;  Ihat  there 
was  no  error  in  the  court  in  refusing  to  grant  a  new  trial,  and 
that  this  court  should  affirm  the  judgment  of  the  court 
below: 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  At  the  November  Term  of  the  district  court 
of  Leavenworth  county,  Carl  Home  was  indicted  and  tried 
for  the  murder  of  Philip  Friend,  and  was  found  guilty  of 
murder  in  the  first  degree.  From  the  judgment  of  the  court 
on  that  verdict,  the  accused  has  brought  his  case  to  this  court 
by  appeaL  The  errors  alleged  are  set  forth  in  the  motion 
made  for  a  new  trial  in  the  court  below,  and  are  as  follows: 

FmL  That  the  court  admitted  illegal  testimony.  [*71] 
Second.  Since  the  trial  of  this  cause,  the  defendant  has  dis- 
covered new  evidence,  material  to  the  cause,  which  he  could 
not  with  reasonable  diligence  have  discovered  before  or  at 
said  triaL  Third.  The  jury  was  separated  without  leave  of 
the  court,  after  retiring  to  deliberate  upon  their  verdict 
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Fbivrth.  The  court  misdirected  the  jury  in  a  material  mattei 
of  law.  Fifth.  The  court  erred  in  refusing  to  charge  as  re- 
quested by  defendant's  counseL  Sixth.  The  verdict  is  con- 
trary to  law.  SeverUh.  The  verdict  is  contrary  to  law  and 
against  the  evidence.  Eighth.  The  court  erred  in  overruling 
the  motion  to  quash  the  indictment  made  in  this  case. 

Exceptions  were  taken,  during  the  progress  of  the  trial,  to 
the  various  rulings  of  the  court  below,  which  bring  them  all 
before  this  court  for  revision.  It  is  hardly  necessary  to  com- 
ment in  detail  upon  the  numerous  points  raised  in  ttie  record 
and  urged  by  counsel.  It  is  sufficient  to  say  that,  after  a 
careful  consideration  of  the  various  rulings  of  the  court,  as 
shown  by  the  record,  we  can  see  no  error  in  them,  so  far  as 
embraced  in  the  first,  second,  third,  fifth,  sixth,  seventh  and 
eighth  causes  assigned  for  a  new  trial. 

Among  the  instructions  of  the  court  are  the  following: 

"  If  the  jury  believe,  from  the  evidence,  that  the  fects  in 
the  case  are  all  consistent  with  the  supposition  that  the  pris- 
oner is  guilty,  and  he  can  ofier  no  resistance  to  that,  except 
the  character  the  prisoner  has  borne,  and  except  the  suppo- 
sition that  no  man  would  be  guilty  of  so  atrocious  a  crime 
as  that  laid  to  the  prisoner,  they  are  warranted  in  returning 
a  verdict  of  guilty."  The  court  further  charged  "that  the 
woman  and  this  defendant  might  both  be  guilty  as  principals 
in  this  murder.'*^ 

[*72]  An  examination  of  the  first  of  these  charges  will 
show  that  it  contains  a  principal  of  law  heretofore  unknown. 
To  make  out  the  guilt  of  a  person  charged  with  crime,  the 
prosecution  must  prove  every  material  allegation  and  every 
ingredient  of  the  crime.  The  accused  is  presumed  innocent 
until  this  is  done,  and  may  stand  on  this  presumption,  with- 
holding all  proof  until  the  prosecution  has  made  out  a  com- 
plete case.  Take  from  this  instruction  the  defense  which  the 
accused  might  offer  of  his  previous  good  character,  and  the 
supposition  that  no  man  would  be  guilty  of  so  atrocious  a 
crime  as  that  laid  to  his  charge,  and  it  leaves  this  proposition: 

That  if  the  jury  believe  from  the  evidence  that  the  facts 
in  the  case  are  all  consistent  with  the  supposition  that  the 
prisoner  is  guilty,  they  are  warranted  in  returning  a  verdict 
of  guilty. 
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It  is  obvious  that  proof  of  good  chaiaGter,  and  the  suppo* 
sitdon  that  no  man  would  be  guilty  of  so  atrocious  a  crime 
as  murder,  cannot  imfavorably  affect  the  position  of  the 
prisoner.  He  may  well  stand  on  the  presumption  of  inno- 
cence and  offer  no  evidence.  Is  a  jury,  then,  warranted  in 
returning  a  verdict  of  guilty,  when  the  facts  in  the  case  axe 
all  consiBtent  with  the  guppogition  that  the  prisoner  is  guilty? 
If  so,  a  man  may  first  be  presumed  guilty,  and  two  or  three 
&ctB  proven,  consistent  with  that  supposition,  and  the  law 
will  warrant  a  finding  of  guilty.  Such  is  not  the  rule  of  law. 
A  few  fiEU^  or  a  multitude  of  fitcts  proven,  all  consistent  with 
the  supposition  of  guUt,  are  not  enough  to  warrant  a  verdict 
of  guilty ;  but,  in  order  to  convict  on  circumstantial  evidence, 
it  ]s  held  necessary  not  only  that  the  circumstances  aU  con- 
cur to  show  that  the  prisoner  committed  the  crime,  but  that 
they  all  be  inconsistent  with  any  other  rational  conclusion. 
(2  HaL  P.  C;  2  Starkie  Ev.  621, 622;  3  Greenleaf  Ev.  §  137.) 
This  being  the  true  rule,  it  follows  that  in  this  proposition 
the  court  misdirected  the  jury. 

The  counsel  for  the  state,  in  support  of  the  charge  under 
consideration,  read  what  he  claimed  as  an  identical  proposi- 
tion firom  Wells  on  Circumstantial  Evidence,  sec.  161,  as 
follows:  [,*7S]  "If  you  think  that  the  facts  in  this  case  are 
all  consistent  with  the  supposition  that  the  prisoner  is  guilty, 
and  can  offer  no  resistance  to  that,  except  the  character  the 
prisoner  has  borne,  and  except  the  supposition  that  no  man 
would  be  guilty  of  so  atrocious  a  crime  as  that  laid  to  the 
charge  of  the  prisoner,  that  cannot  much  influence  your 
minds."  So  fiur  from  this  sustaining  the  chaige  given,  there 
is  nothing  in  common  but  the  statement  of  the  condition  of 
the  case.  The  conclusions  from  the  same  statement  are 
different  The  chaige  given  says  that  a  certain  state  of  facts 
warraats  a  finding  of  guilty,  while  the  authority  quoted 
diows  that,  the  same  fetcts  being  proven,  the  proof  of  good 
character  and  the  presumption  that  no  man  would  be  guilty 
of  80  atrocious  a  crime,  cannot  much  influence  the  minds  of 
the  jury. 

It  was  urged  in  argument  that  the  court  had,  in  other 
parts  of  the  charge,  given  the  true  rule  of  law  as  applicable 
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to  this  point;  but  as  this  was  a  separate  charge,  it  is  impos- 
sible for  us  to  saj  that  it  was  not  the  controlling  one  with 
the  jury.  We  are  not  insensible  to  the  consideration  that 
the  court,  having  once  ably  and  clearly  given  the  correct  law, 
the  probabilities  are  that  little  of  essential  injury  may  have 
been  sustained  by  the  defendant  by  this  misdirection.  But 
we  have  no  right  to  consider  probabilities  in  reference  to  a 
single  case,  when  called  upon  to  apply  the  general  principles 
of  established  law,  and  to  register  a  precedent  for  the  future 
action  of  couils.  "  We  perform  a  single  and  unmixed  duty 
when  we  declare  upon  the  call  of  the  accusedwhat  are  his 
legal  rights." 

The  second  of  the  chaiges  quoted  above  is  a  mixed  one 
of  law  and  fact.  The  principle  of  law  involved  is,  that  two 
persons  may  be  guilty  as  principals  in  one  crime.  This  is 
true,  and  a  proper  instruction.  The  fact  presented  in  the 
charge  is,  that  this  was  a  murder,  by  the  use  of  the  expres- 
sion, ^^ihis  murder,^^  The  court  has  a  right  to  present  the 
facts  in  his  charge,  but  must  in  that  case  inform  the  jury 
that  they  are  the  exclusive  ['"74]  judges  of  all  questions  of 
fact  (§  215,  Code  Or.  Pro.)  This  was  not  done  in  this  case. 
The  charge,  moreover,  is  not  so  much  the  presentation  of 
facts  as  a  conclusion  from  facts. 

The  first  duty  of  the  jury  was  to  decide  whether  a  murder 
had  been  committed.  This  duty  was  forestalled  by  the  court 
by  intimating  that  this  was  murder.  If  it  be  conBidered  as 
presenting  the  facts,  or  suggesting  a  conclusion  from  facts,  it 
is  equally  error.  If  the  first,  it  is  error  because  the  jury  were 
not  informed  that  they  were  the  exclusive  judges  of  the  feicts. 
If  the  second,  it  is  error  because  it  was  intimating  a  conclu- 
sion from  facts,  which  is  the  special  and  exclusive  province 
of  the  jury. 

All  persons,  familiar  with  the  trial  of  criminal  causes, 
have  had  occasion  to  observe  with  what  anxiety  a  jury  lis- 
tens to  qatch  from  the  court  the  slightest  indication  of  its 
views.  This  is  particularly  the  case  when  matters  of  great 
doubt  and  difficulty  are  before  them  for  decision.  How  then 
can  it  be  known  that  the  expression  used  in  this  charge  had 
not  some: influence  in  determining  the  final  result?'    The 
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more  able  and -upright  the  court,  the  more  likely  are  its  intio 
matioiis  to  haye  weight;  and  it  is  impossible  to  say  that  the 
jury  may  not  have  received  some  bias  from  the  language 
used.  It  therefore  necessarily  follows  that  there  is  material 
error  in  it.  For  the  misdirection  in  these  two  charges,  a  new 
Mai  should  have  been  awarded  the  accused  on  his  motion. 

The  judgment  is  reversed  with  costs,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  court  below,  with  instructions 
to  sustain  the  motion  for  a  new  triaL 

All  the  Justices  concurring. 


[^S]    John  F.  Eupfeb  v.  Henry  J.  Sponhorst,  et  dL 

1.  PaiNaPAJi  AND  SuBEry;  Judgment,  No  pleadings  or  other  formali- 
ties are  required  to  bring  the  question — which  defendant  is  princi- 
pal and  which  surety — before  the  court>  but  simply  the  production 
of  the  testimony  to  make  the  fJActs  appear;  therefore,  in  an  action 
on  a  promissory  note  against  two  or  more,  who  apparently  signed 
the  note  as  makers,  in  which  no  answer  is  filed,  it  is  not  error  for 
tlie  court  in  its  judgment  to  charge  one  as  principal  and  the  others 
as  sureties.  (Confirmed,  i2<»e  v.  ifcuicien, post  *445;  FainU  v,  Jacobia, 
12  Kas.  55.)  [l] 

2.  Reoobd;  PremmpHoTL  Presumptions  of  the  law  are  all  in  favor  of 
the  regularity  and  validity  of  the  proceedings  of  the  court  below ; 
and  where  the  record  is  silent,  the  supreme  court  will  presume  that 
the  court  below  had  sufficient  facts  before  it  to  Justify  the  record 
as  it  appears.  [Bose  v.  Madden,  post  ^445;  Lucoi  v.  Siurr,  21  Kas. 
482.) 

[1]  The  provision  of  the  code  of  cItII  procedure  which  authorizes  a  judgment 
to  be  rendered  against  one  of  the  defendants  as  principal  debtor,  and  against 
another  as  surety,  Is  applicable  to  Judgments  rendered  in  Justices'  courts.  {Poinis  v. 
JaooMa,  12  Kas.  dO.)  A  Judgment  rendered  against  one  of  the  defendants  as  principal, 
and  against  another  as  surety,  in  the  absence  of  the  supposed  piincli>al,  and  without 
any  notice  to  him,  is  not  a  final  adjudication  as  between  him  and  the  other  defend- 
ants as  to  who  is  principal  and  who  is  surety,  but  is  only  a  direction  to  the  officers 
that  the  property  of  the  person  who  is  certified  as  principal  shal}  be  first  taken  in 
ezecntiott,  and  IT  nicli  penqn  Is  not  in  fitct  pfindpal,  but  only  a  maetf,ht  may  pay 
the  Judgment  and  then  have  an  action  for  sach  contribution  against  the  other  rare- 
ties,    ad) 
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8.  Mattmb.  The  maxim,  Omnia  prix9umwUiur  Hie  d  9olamUet  ene  aeto 
donee  probetur  in  oontrarium,  applies  to  the  fin^^ing  of  i^  oouri  as  well 
as  to  the  verdict  of  a  juxy. 

.    Error  from  AtchtBon  District  ChurL 

Thb  &ctB  of  the  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Olenn  &  Foster^  for  plaintiff  in  error: 

The  plaintiff  in  error  claims  that  in  no  view  of  the  premises 
judgment  should  have  been  entered  against  both  defendants 
in  the  court  below  as  principals. 

I.  Defendants,  Kupfer  and  Crowell,  by  fedling  to  enter  their 
appearance  admitted  all  the  allegations  set  fortii  in  the  plain* 
tiff's  petition,  (§  137,  Code  Civ.  Pro.)  and  as  there  is  nothing, 
either  on  the  &ce  of  the  notes  or  in  the  petition,  showing  that 
the  makers  of  said  notes  stood  in  any  other  relation  than 
both  as  principals,  judgment  should  have  been  accordingly. 
Section  four  hundred  and  sixty-one  of  the  code  provides  that, 
where  it  shall  be  made  to  appear  to  the  court  by  parol  or  other 
testimony  that  a  defendant  is  merely  surety  on  a  written 
instrument,  judgment  shall  be  accordingly,  and  the  clerk 
shall  certify  the  fact  on  the  record,  etc 

It  certainly  was  not  the  intention  under  that  section  to 
allow  a  defendant  to  produce  such  testimony  to  the  court, 
unless  he  had  filed  his  answer  setting  forth  such  facts,  because 
it  is  clearly  established  by  every  principle  of  law  that  the 
testimony  in  all  cases  must  be  confined  to  the  £Eicts  set  forth 
in  the  pleadings,  and  where  there  is  no  pleading  no  ['*76] 
proof  can  be  allowed.  It  having  been  admitted  by  both 
defendants,  Mling  to  answer,  that  they  were  both  principals, 
(having  been  sued  as  such,)  neither  could  come  into  court 
and  offer  proof  that  such  was  not  the  tBcij  unless  the  court 
allowed  an  answer  to  be  filed. 

Section  one  hundred  and  one  of  the  code  provides  that  the 
answer  shall  contain  ''  a  general  or  specific  denial  of  each 
material  allegation  of  the  petition  controverted  by  the  defend- 
anf  From  this  section  it  is  dear  that  no  allegation  can  be 
controverted  only  by  a  (teneral  or  specific  denial  set  forth  by 


JANUARY  TERM,  1862.  79 

Brief  of  Defendants  in  Eiror. 

an  answOT.  If  such  a  precedent  should  be  once  established 
as  allowing  parties  to  offer  testimony  of  feusts  not  pleaded,  it 
would  open  a  vast  field  for  iraud  and  injustice. 

It  often  occurs,  when  there  are  several  defendants,  that  each 
mil  not  file  an  answer  if  all  the  defendants  will  do  the  same, 
and  thus  judgment  is  allowed  against  them,  all  as  equals. 
But  if  any  one  defendant  claims  to  be  only  surety  on  the 
obligation,  it  is  the  right  and  privilege  of  his  co-defendants 
(o  be  apprised  of  that  fact,  so  that  they  may  show  the  &ct8  to 
be  otherwise,  or  set  up  the  same  claim  in  regard  to  themselves, 
otherwise  a  co-defendant,  who  was  really  the  principal,  could 
have  judgment  entered  against  him  as  surety  only  without 
the  privilege  of  the  other  defendant,  and  when  his  co-defend- 
ant brought  suit  for  contribution,  or  to  recover  the  whole 
amount  he  has  thus  been  compelled  to  pay,  the  former  judg- 
ment, obtained  by  covin,  would  be  offered  in  evidence  to  show 
the  relation  of  the  parties  to  the  contract,  which  judgment 
could  not  be  coDateraUy  impeached. 

n.  If  the  testimony  referred  to  in  section  four  hundred  and 
sixty-one  of  the  code  can  be  introduced  without  any  answer 
being  filed,  then  it  must  appear  from  the  record  ttisi  such 
testimony  was  offered,  otherwise  the  record  is  inconsistent, 
and  the  error  is  thus  apparent,  for  the  judgment  is  not  in 
accordance  with  the  petition.  In  other  words,  something 
must  [*77]  appear  on  the  record,  either  as  an  answer  or  mirnUes 
of  the  court,  showing  why  the  judgment  is  entered  against 
one  defendant  as  principal  and  the  other  as  mrety,  when  they 
are  both  sued  as  principals. 

The  plaintiff  in  error  claims  the  legal  right  to  assign  error 
of  fact  in  the  case  if  controverted  by  defendants.  Error  of 
&cts  in  certain  cases  may  be  assigned  not  apparent  on  the 
record,  (9  John.  159;  16  id  87;  2  Ohio,  27;  Naah,  678, 692, 
and  authorities  cited.) 

0,  TFl  OUd,  for  defendants  in  error: 

The  record  shows  that  the  action  was  founded  on  two  prom- 
issory notes,  joint  notes,  or  joint  and  several  by  our  statutes. 
(See  Laws  of  1859,  p.  301,  §  1.)    The  record  shows  that  the 
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defendants  below  were  in  default;  hence  plaintiffs  were  enti- 
tled to  their  judgment  as  a  matter  of  couise,  unless  cause  to 
the  contrary  was  shown.  This  was  not  attempted.  It  is  not 
claimed  that  there  was  any  error  in  the  petition;  so  that  the 
only  error  claimed  is  in  the  manner  of  rendering  judgment 
The  law  allowed  the  plaintiffs  below  their  de&ult  absolutely. 
Then  where  is  the  error? 

The  second  and  third  assignments  of  error,  instead  of  be- 
ing errors,  are  reasons  only,  which,  if  apparent  on  the  fisice 
of  the  record,  would,  perhaps,  tend  to  sustain  the  first  assign- 
ment of  error,  if  it  further  appeared  that  the  court  below 
acted  without  sufficient  evidence,  and  the  sufficiency  of  the 
evidence  excepted  to  and  made  a  part  of  the  record.  But 
this  was  not  done,  and  hence  this  court  will  not  say  whether 
the  court  below  acted  on  sufficient  evidence  or  not 

Now  if  the  defendants  could  appear  after  the  taking  of  the 
judgment  by  default,  and  contest  the  amount  of  damages,  or 
Mgate  the  question  of  suretyship  between  the  defendants, 
an.d  if  the  record  shows  that  the  court  below  passed  upon 
the  question,  it  will  be  presumed  by  this  court  that  the  court 
below  acted  properly  and  on  sufficient  evidence.  When  a 
[*78]  judgment  by  default  is  taken,  the  defendant  has  a  l^al 
right  to  have  the  damages  assessed  by  a  jury,  if  he  appears 
by  hinnself  or  attorney  at  the  trial  and  demands  it  (  See  Code, 
§  609.)  Yet  this  can  be  done,  and  there  will  be  no  formal  ap- 
pearance entered  on  the  record.  In  such  case,  if  the  record 
showed  a  finding  of  the  amount  of  damages  by  a  jury,  this 
court  win  presume  that  the  jury  was  called  at  the  instance 
of  the  defendant 

But  the  question  of  suretyship  is  rendered  more  certain,  as 
to  judgments  rendered  settling  such  questions,  than  in  the 
preceding  illustration.  The  code  is  definite  and  certain  in 
its  provisions,  and,  I  think,  in  a  just  and  fair  application 
thereof  to  this  judgment,  it  will  be  found  that  there  is  no 
error  in  it.  The  plaintiff  gets  his  judgment  The  question 
of  suretyship  after  the  rendition  of  the  judgment  then  comes 
up,  not  between  the  plaintiffs  and  defendants,  but  between 
the  defendants  themselves.  The  defendants,  as  to  the  plain- 
tiff, are  all  principals     He  looks  to  all  of  them  for  payment 


JANUARY  TERM,  1862.  81 

Brief  of  Defendants  in  Error. 

of  his  judgment.  And  it  is  only  a  question  between  the  de- 
fendants which  one  of  them  shall  first  respond  to  the  plain- 
tiff's daim.  In  the  settlement  of  this  question  the  defendants 
act  independently  of  and  beyond  the  control  of  the  plaintiff. 
The  reading  of  the  section  of  the  code  that  relates  to  this 
question  will  settle  it  conclusively.  Section  four  hundred 
and  sixty-one  says :  ^^  In  all  cases  where  judgraerU  is  renderedy^ 
etc.  This  clearly  makes  the  settlement  of  the  question  of 
suretyship  a  matter  of  determination  for  the  court  after  ^im^- 
menl  is  rendered  by  it.  And  further:  After  the  court  has 
settled  the  question  of  suretyship,  the  clerk  in  recording  the 
judgment  of  the  court  must  "certify  who  is  principal  and 
who  is  surety."  (Ckxie,  §  461 ;  KeUy  v.  OoUins,  11  Ohio,  310.) 
It  is  clear,  then,  that  the  question  of  suretyship  is  a  question 
of  no  concern  to  the  plaintiff,  and  that  he  has  no  interest  in 
its  determination,  as  the  defendants  are  bound  to  him  at  all 
events,  and  they  need  only  show  who  are  sureties. 

["^79]  The  next  question  that  arises  is,  whether  the  court 
must  set  out  on  the  record  the  evidence  upon  which  its  con- 
clusion is  based.  If  not,  then  there  is  no  error  in  this  record. 
The  code  does  not  require  the  record  to  show  that  the  defend- 
ants contested  the  matter  of  suretyship;  but  only  that  the 
derk  must  make  the  record  of  the  judgment  show  who  is 
principal  and  who  is  surety.  When  the  record  shows  that, 
the  law  presumes  the  balance;  it  in  effect  says  that  courts  do 
their  duty,  and  act  only  on  sufficient  reasons,  and  when  an 
act  has  been  done  by  a  court,  that  it  had  evidence  sufficient 
to  warrant  its  act,  and  if  the  record  shows  that  the  court  came 
to  a  certain  conclusion  the  law  presumes  that  it  acted  on  the 
requisite  proofi  I^e  record,  then,  is  only  used  to  furnish  the 
conclusions  or  findings  of  the  court.  The  finding  of  the 
court  in  cases  like  the  one  now  before  it,  might  be  predicated 
on  various  grounds,  and  the  records  not  show  any  proceedings 
by  the  defendants.  As,  for  instance,  by  agreement  between 
the  defendants,  or  by  agreement  between  the  plaintiff  and 
defendants,  or  by  proving  to  the  court  by  one  of  the  defend- 
ants that  he  was  only  a  surety.  In  none  of  these  cases  I 
apprehend  that  it  is  necessary  to  show  how  the  court  came  to 
direct  the  clerk  to  certify  who  was  the  surety,  or  that  any 

6 — 1  KAS. 
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defendant  appeared  and  asserted  a  right  under  this  section  of 
the  code. 

But  we  are  not  left;  to  argument  alone  in  this  case.  The 
code,  section  four  hundred  and  two,  says  the  evidence  must 
not  be  set  out  in  the  record.  It  is  an  established  principle  of 
law  that  the  errors  complained  of  must  be  apparent  on  the 
record.  The  errors  complained  of  in  this  case  certainly  do 
not  appear  on  the  face  of  the  record.  The  judgment  might 
have  been  drawn  in  this'  case  with  more  care  by  the  clerk,  but 
that  could  not  help  the  plaintiff  in  error. 

The  third  assignment  of  error  is,  that  the  court  had  no 
parol  or  other  testimony  showing  that  either  defendant  was  a 
surety.  How  can  a  court  of  errors  know  this?  It  cannot 
[*80]  presume  it,  as  that  would  overthrow  the  established 
principle  of  evidence  applicable  to  all  judicial  proceedings. 
How  could  any  judgment  avoid  this  objection  if  it  is  a  good 
one?  Must  we  violate  the  code  and  set  out  the  evidence?  or 
obey  the  law  and  submit  to  the  established  legal  presumption? 
The  latter  course  will  be  sustained  by  courts  of  error.  It  is 
an  established  principle  of  law  that,  where  a  court  of  compe- 
tent jurisdiction  is  required  to  exercise  its  powers  upon  a 
state  of  facts  to  be  proven  before  it,  the  requisite  proof  is 
presumed  to  have  been  made.  This  is  a  principle  of  law 
applicable  to  judicial  proceedings.  Without  a  strict  adherence 
to  this  principle  all  our  judicial  proceedings  would  be  confu- 
sion. Its  proper  application  to  the  case  now  before  the  court 
makes  it  easy  of  solution,  in  favor  of  the  defendants  in  error, 
(1  Greenleaf  Ev.  §  19;  1  PhiUips  Ev.,  p.  450,  ed.  of  1849.) 

Mr.  Phillips  (p.  450,  supra)  says  that  "when  fiwjts  of  an 
official  nature  require  the  concurrence  of  official  persons,  a 
presumption  arises  in  £Eivor  of  their  due  execution.  Onrnia 
prcssumuntur  rite  esse  acta,^  We  must  presume  that  the  court 
below  acted  advisedly  and  upon  sufficient  proo£ 

Mr.  Gould,  in  his  valuable  work  on  pleadings,  says:  '^Tbe 
ground,  or  principle,  on  which  any  &ct  not  allied  is  to  be 
presumed  in  support  of  a  general  verdict,  is  that  as  the  ver- 
dict must  be  considered  as  true,  as  founded  on  legal  evidence 
established  at  the  trial,  the  court  (which  can  only  judge  from 
the  record)  must  presume,  in  support  of  it,  that  any  and 
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every  &ct,  (  not  alleged,)  the  proof  of  which  was  necessary  to 
justify  the  jury  in  finding  as  they  have  done,  was  proved  on 
the  trial  In  other  words,  the  court  must,  in  support  of  such 
a  yerdict,  presume  everything  to  have  been  proved,  without 
proof  of  which  the  jury  could  not  have  truly  found  from  the 
evidence  as  they  have  found"    (Chap.  10,  §  14.) 

This  reasoning,  and  the  statement  of  the  law,  has  reference 
to  the  finding  of  a  fact  by  a  jury;  but  I  apprehend  that  it 
[*81]  applies  with  equal  force  to  a  verdict  or  finding  by  a 
court  The  only  difierence  is  in  the  manner  of  finding.  The 
effect  of  the  verdict  or  finding  is  the  same  whether  found  by 
the  court  or  jury.  This  principle  applies  with  full  force  to 
our  practice,  since  the  court  equally  with  the  jury  are  author- 
ized to  find  the  facts  in  any  case  by  consent  of  the  parties. 

In  the  cas^  of  Thcmaan  v.  Tohme,  (  2  Peters  R.  [157]  63,)  this 
question  is  fiilly  discussed.  The  principle  of  that  case,  if  ap- 
plied to  this,  sustains  the  position  of  the  defendants  in  error 
and  entitles  them  to  the  judgment  of  this  court  in  this  case. 

In  the  case  of  PUUbury  et  cd.  v,  Dugan^s  Adm.  (  9  Ohio,  117,) 
this  principle  was  called  in  to  sustain  the  record  of  the  court 
below.  Judge  Lane,  in  giving  the  opinion  of  the  court,  says 
that  in  all  cases  wherein  proof  of  a  particular  fact  is  required, 
in  a  court  of  general  jurisdiction,  to  be  proved,  it  will  be  pre- 
sumed that  the  proof  was  made.  Judge  Lane  speaks  of  courts 
of  general  jurisdiction  being  governed  by  the  principle  he  has 
aEmouaced,  and  if  our  district  courts  are  coujrts  of  general 
jurisdiction  then  the  rule  applies.  (  See  also  Lessee  of  CHover^e 
Hein  9.  jBt^n,  6  Ohio,  255,  Condensed  R.  113.)  An  examin- 
ation of  the  decisions  of  different  courts  of  the  United  States 
will  show  that  this  principle  is  so  firmly  engrafted  in  our 
jurispradence  that  it  is  regarded  as  an  axiom  of  law.  In  nu- 
merous adjudicated  cases  in  Indiana,  this  principle  has  been 
announced  as  a  fixed  principle  of  law.  (See  Ward  et  al.  v. 
Oone,  8  Black!  893;  Editumde  v.  PaMmj  8  id.  196;  Loveland 
etoLv.  Jcnee,  4  Ind.  184;  7  id.  563.)  A  justice  of  the  peace 
will  be  presumed  to  have  done  his  duty  unless  the  contrary 
appears*    (Beeman  v.  The  SUUej  5  Black!  165.) 

In  the  case  of  Maafidd  v.  Johnson^  (2  Ohio,  208^  the  oourt 
Bay  that^  '^  after  a  jury  has  passed  upon  a  case,  everything  k 
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to  be  presumed  which  can  be  to  sustain  the  verdict,"  and  in 
[*82]  Johnson  v.  MuUeriy  ( 12  Ohio,  10,)  the  court  say  that  a 
court  of  errors  will  presume  the  correctness  of  the  proceed- 
ings they  are  called  upon  to  inspect,  until  the  errors  appear 
on  their  face.  The  proposition,  in  other  words,  may  be  stated 
thus :  A  court  of  errors  will  not  presume  that  the  court  below 
acted  illegally,  or,  in  a  case  requiring  it,  without  sufficient 
proof,  but  will,  in  all  cases,  presume  that  the  court  whose 
records  it  is  called  upon  to  inspect  did  act  upon  sufficient 
testimony  to  call  for  the  verdict  or  judgment  rendered. 
Hence,  in  this  case,  this  court  could  only  know  to  what  ex- 
tent this  question  of  suretyship  was  proved  at  the  trial  below, 
by  having  the  proof  given  before  the  district  court  spread 
upon  the  record  by  a  bill  of  exceptions.  Then,  in  this  case, 
if  this  court  should  reverse  the  judgment  of  the  <iourt  below, 
it  would  have  to  assume  that  that  court,  notwithstanding  its 
fiudings  and  judgment,  acted  without  sufficient  or  no  proof 
at  all,  without  having  the  proof  offered  below  before  this  court, 
so  as  to  judge  of  its  weight,  materiality  or  importance.  I 
cannot  believe  that  this  court  would  commit  so  grave  an  error, 
or  promulgate  so  dangerous  a  precedent  to  guide  the  courts 
of  Kansas  in  their  judicial  actions  hereafter.  There  was  no 
exception  taken  in  this  case,  and  this  court  will  not  presume 
error  in  the  court  below.    (QnZ  v,  WUlis,  18  Ohio,  28.) 

In  Broom's  Legal  Maxims,  (side  p.  729,)  this  whole  subject 
is  fiilly  though  briefly  presented  under  the  maxim,  Omnia 
proemmuntur  solenniter  ease  acta.  ''All  acts  are  presumed  to 
be  rightly  done.  The  general  presumption  of  law  is  that  the 
records  of  a  court  of  justice  have  been  correctly  made  according  to 
the  rule  ree  judicata  pro  verUaJLe  accipiiur;  that  courts  and  jurors 
do  nothing  causelessly  and  maliciously;  that  decisions  of  a 
court  of  competent  jurisdiction  are  well  founded,  their  judg* 
ments  regular,  and  that  facte  without  proof  of  which  the  verdict 
could  not  have  been  found  were  proved  al  the  triaV^  (Broom's 
Legal  Maxims,  729,  and  cases  cited.)  ['*'83]  That  is  the  law. 
It  settles  this  case  in  favor  of  the  defendants  in  error.  It 
applies  to  the  judgment  of  the  district  court  as  fully  as  if  it 
had  been  written  specially  for  this  case. 
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A  court  of  errors  will  not  reveise  a  judgment  when  it  ap- 
peals that  no  injury  has  been  done.  (I^erret  v.  Qreed^  2  Ohio, 
343;  6  Ind.  363;  John  v.  Clayton,  1  Black£  54.)  Does  this 
judgment  injure  the  plaintiff?  It  cannot  He  admits  that 
in  any  event  judgment  would  go  against  him,  as  it  has,  as 
prindpaL  The  only  objection  is  that  it  is  not  against  Growell 
as  principal  also.  Suppose  it  was  against  Crowell  as  princi- 
pal, it  could  not  help  Kupfer,  and  certainly  Crowell  ought  not 
to  complain. 

If  there  is  any  error  in  this  case  (which  I  deny)  it  is  only 
an  omission  of  the  clerk,  and  by  the  code,  section  five  hun- 
dred and  forty,  this  is  no  ground  of  error  until  the  court 
below,  on  motion  for  that  purpose,  refuses  to  correct  or 
remedy  the  mistake  or  omission.  Nothing  of  this  kind  has 
been  done  in  this  case.  If  it  has,  the  record  is  silent  on 
that  subject  This  court  will  not  presinne  it  unless  it  is 
shown  affirmatively.  (18  Ohio,  28,  supra).  The  court  below 
would  have  to  render  the  same  judgment  against  the  plain- 
tiff in  error  as  before,  and  when  this  is  the  case  a  court  of 
errors  will  not  disturb  the  judgment  This  is  an  old  estab- 
lished principle  controlling  the  action  of  courts  of  error. 

QiMiere. — Can  a  plaintiff  in  error  make  the  plaintiff  in  the 
court  below — with  one  or  more  defendants  below — defend- 
ants in  error?  Must  not  all  the  defendants  below  be  made 
plaintifb  in  error? 

The  opinion  of  the  court  was  delivered  by] 

Bailey,  J. :  This  is  a  petition  in  error  to  reverse  or  modify 
a  judgment  rendered  at  the  last  October  Term  of  the  second 
district  court  sitting  in  the  county  of  Atchison. 

[*84]  The  action  in  the  court  below  was  brought  by  Spon- 
horst  and  Hackman,  two  of  the  defendants  in  error,  copart- 
ners as  Sponhorst  &  Co.,  against  Charlotte  A  Crowell  (now 
made  a  defendant  in  error)  and  John  F.  Kupfer  (the  plaintiff 
in  error)  to  recover  the  amount  of  two  promissory  notes  agned 
by  said  Charlotte  A.  Crowell  and  said  John  F.  Kupfer,  jointly 
and  severally,  and  payable  to  said  Sponhorst  &  Co.  The 
judgment  was  rendered  by  default  against  John  F.  Kupfer, 
as  principal  and  against  Charlotte  A.  Crowell  aa  suretv* 
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The  assignment  of  error  is  as  follows : 

Fbrst.  The  court  erred  in  rendering  judgment  against  said 
John  F.  Kupfer  as  principal  and  Charlotte  A.  Crowell  as 
surety.  Second.  There  being  no  appearance  by  defendants, 
and  judgment  rendered  for  want  of  an  answer,  the  judgment 
should  have  been  rendered  against  both  the  defendants  as 
principals.  Third,  That  the  court  had  no  parol  or  other 
testimony  showing  that  either  defendant  signed  said  notes  as 
security,  and  therefore  erred  in  its  rendition  of  judgment. 

On  examination,  it  will  be  readily  seen  that  the  three  alle- 
gations above  stated  substantiselly  resolve  themselves  into 
one,  namely:  That  the  court  erred  in  rendering  judgment 
against  Kupfer  as  principal,  and  Orowdl  as  swrety.  The  record 
in  the  case  shows  the  &ct  that  judgment  was  so  entered, 
without  showing  any  reasons  why  it  was  done. 

Section  four  himdred  and  sixty-one  (L.  1859,  p.  156)  of 
the  code  of  civil  procedure  provides  that,  "in  all  cases  where 
judgment  is  rendered  in  any  court  of  record,  upon  any 
instrument  of  writing  in  which  two  or  more  persons  are 
jointly  and  severally  bound,  and  it  shall  be  made  to  appear 
to  the  court,  by  parol  or  other  testimony,  that  one  or  more  of 
said  persons  so  bound  signed  the  same  as  surety  or  bail  for 
his  or  their  co-defendants,  it  shall  be  the  duty  of  the  clerk 
of  said  court,  in  recording  the  judgment  thereon,  to  certify 
which  of  the  [*85]  defendants  is  principal  debtor  and  which 
are  sureties  or  bail,"  and  further  provides  that  the  creditor 
shall  exhaust  his  remedy  against  the  goods  of  the  principal 
debtor  before  taking  any  of  the  property  of  the  surety. 

In  this  case  the  defendants  in  the  court  below  failed  to 
answer,  and  the  plaintiff  took  judgment  by  default.  Thi? 
was  the  end  of  the  litigation  between  plaintiff  and  defend- 
ants. But  a  question  might  arise  as  between  the  defendants 
as  to  suretyship,  whether  both  signed  the  notes  declared  on 
as  principal,  or  one  as  surety  for  the  other,  and  if  so,  which 
one  as  surety  and  which  as  principal  No  pleadings  or  other 
formalities  are  required  by  the  code  to  bring  the  question 
before  the  court,  but  simply  the  production  of  the  testimony 
to  make  the  fiELcts  appear.  If,  then,  it  was  "  made  to  appear  " 
in  this  case  in  the  court  below, "  by  parol  or  other  testimony,'* 
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that  Kupfer  signed  the  notes  declared  on  as  principal,  and 
Crowell  as  surety,  it  became  the  duty  of  the  clerk  in  record- 
ing the  judgment  to  certify  that  accordingly. 

The  judgment  in  this  case  is  somewhat  loosely  and  inarti- 
ficiaUy  drawn,  but  section  five  hundred  and  forty  of  the  code 
provides  that  "a  mistake,  neglect  or  omission  of  the  clerk 
shall  not  be  a  ground  of  error,  until  the  same  has  been  pre- 
sented and  acted  upon  in  the  court  in  which  the  mistake, 
n^lect  or  omission  occurred,"  and  it  does  plainly  appear 
from  the  record  in  this  case  that  the  question  of  suretyship 
was  passed  upon  by  the  court.  Is  it,  then,  to  be  presumed, 
in  the  absence  of  all  proof,  that  the  court  below  acted  unad- 
visedly upon  a  question  not  before  it?  Clearly  not  On  the 
contrary,  the  presumptions  of  the  law  are  all  in  fiivor  of  the 
regularity  and  validity  of  the  proceedings.  As  where  a  record 
shows  a  verdict  to  have  been  found,  which  could  not  have 
been  properly  found  but  upon  proof  of  certain  fietcts  not 
alleged  to  have  been  proved,  it  has  uniformly  been  held  that 
the  court  must  presume  that  the  verdict  [*86]  was  found  upon 
sufficient  evidence,  and  therefore  that  such  facts  were  proved 
before  the  jury  as  were  necessary  to  support  the  verdict. 
The  maxim  of  law  in  all  such  cases  is  ^^  Omnia  frxswmuntur 
riie  et  iolenniter  esse  acta  dcmec  probetur  in  contrarium,^*  We  can 
see  no  reason  why  this  rule  is  not  as  applicable  to  the  finding 
of  the  court  in  this  case  as  to  the  verdict  of  a  jury,  and  we 
are  therefore  forced  to  conclude  that  no  error  is  apparent  upon 
the  record  before  us. 

It  is  therefore  ordered  by  the  court  that  the  judgment  be 
affirmed  at  the  costs  of  the  plaintiff,  and  that  a  mandate  is- 
sue to  the  court  below  to  carry  the  judgment  into  effect 
Execution  here  for  costs  of  this  court 

All  the  Justices  concurring. 
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William  H.  Bubh  v.  Johk  Dot, 

1.  Tbrm  07  Court.  The  term  of  a  court  is  the  time  prescribed  for 
holding  it,  and  not  the  time  the  court  site  transacting  business. 
Though  the  judge  may  not  be  present  on  the  day  fixed  by  law  for 
the  commencement  of  the  term,  yet  it  is  the  first  day  of  the 
term,  a] 

2.  Bboord;  Presumption,  Where  the  record  shows  a  discrepancy  be- 
tween two  entries  required  by  law  to  be  made  of  the  same  matter, 
the  order  of  the  court  below,  determining  which  was  the  correct 
entry,  will,  on  review  by  the  supreme  court,  be  presumed  to  be 
correct. 

8.  Appeal  ;  JuaHces  of  the  Peace,  The  law  does  not  require  a  Justice  of 
the  peace  to  file  the  transcript  in  an  appeal  from  his  court  with  the 
clerk  of  the  appellate  court  In  doing  so  he  acts  as  agent  of  the 
appellant  and  not  as  an  officer.    ( See  DodUy  v.  Foster ^  5  Ejus.  269.) 

4. ;  Discretion  of  Court.    If  it  was  in  the  power  of  the  court 

to  extend  the  time  for  filing  the  transcript,  the  ftust  that  the  Justice 
neglected  to  file  it  in  due  time  after  agreeing  to  do  so,  does  not 
make  a  case  sufficient  to  compel  it  to  do  so  in  the  exercise  of  a 
sound  discretion. 

Error  from  Douglas  District  ChwrL 

Petition  in  error,  founded  on  proceedings  had  in  the  dis- 
trict court  of  Douglas  county.  At  the  October  Term,  1859, 
John  Doy,  defendant  in  error^  obtained  a  judgment  before  £. 
D.  Ladd,  Esq.,  justice  of  the  peace  in  said  county,  against 
Wm.  H.  Bush,  plaintiff  in  error;  whereupon  Bu^h  filed,  in 
due  [*87]  time,  the  proper  bond  for  appealing  from  said 
judgment  to  said  district  court  The  said  October  term  of 
the  district  court  was  the  appeal  term,  and,  by  statute,  com* 
menced  on  the  17th  day  of  the  month.  The  judge  was-  not 
present  until  the  18th.     Previous  to  this,  Bush  made  an 

[1]  The  focti  which  show  the  duration  of  a  tezm  may  alwayi  be  ihown.  (Eats  v. 
Awu,  12  Eaa.  666.)  An  adjourned  texm  ia  a  oonttnoaaoe,  a  prolongation,  of  ona 
already  begun.  (Soto^vr  v  BrvwAi  10  id.  199.)  A  coort  legally  opened  for  aU  genenl 
purpoBes  continuet  in  seesion  until  it  adjouma  «<m  dis,  or  expiree  by  law ;  and  when 
an  adjournment  ia  made  from  Saturday  till  Monday,  and  from  nnayoidable  canae 
the  court  does  not  convene  until  Wednesday,  the  term  not  having  then  expired  by 
law,  the  court  is  legally  constituted,  and  its  acts  are  valid  and  binding.  {BaOiwait  ^ 
Hand,  7  Kas.  880;  S.  P.  State  v.  Bohan,  19  Kaa.  28.) 
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axrangement  with  the  justice  by  which  the  latter  was  to  send 
up  the  transcript  and  papers  in  the  case  in  due  season,  to 
the  clerk  of  the  district  court  The  record  of  the  case 
showed  the  following  entry  on  October  18,  1869:  ^^John 
Doyv.  Wtn.  H,  Buah:  AppeaL  Transcript  and  appeal  papers 
filed."  The  transcript  itself  was  indorsed,  "  Filed  this  19th 
day  of  October,  1859."  On  that  day  Doy  entered  notice  of 
motion  to  dismiss  the  appeal,  on  the  grounds  that  appellant 
had  not  filed  the  transcript  on  or  before  the  second  day  of 
the  term,  as  required  by  law.  On  the  29th  day  of  October 
this  motion  came  on  to  be  heard,  and  was  sustained  by  the 
court,  to  which  ruling  of  the  court  the  plaintifiT  in  error 
excepted,  and  brought  the  case  to  this  court. 

Jcanes  Christiany  for  plaintiff  in  error. 

WUson  Shannon,  for  defendant  in  error,  submitted: 

The  light  of  a  party  to  appeal  is  entirely  statutory,  and 
the  statute  must  be  fdlly  complied  with  in  order  to  secure 
the  right  By  the  statutes  of  1859,  (L.  1859,  p.  523,  §  103,) 
the  right  to  appeal  in  a  case  like  this  is  given.  Sections  104 
and  105  of  the  justices'  act  point  out  the  conditions  that  the 
appellant  must  comply  with  in  order  to  perfect  his  appeal. 
He  must  give  an  undertaking  to  be  approved  of  by  the  justice. 
The  justice  is  required  to  make  out  a  certified  transcript 
of  his  proceedings,  including  the  undertaking  for  such  appeal, 
and  shall,  on  demamdy  deliver  the  same  to  the  appellant  or  his 
agent,  who  shall  deliver  the  same  to  the  derk  of  the  court  to 
which  such  appeal  may  be  taken,  on  or  before  the  second 
day  of  the  term  thereof  next  following  such  appeal. 

[*88]  The  justice  shall  also  deliver  or  transmit  the  biU  or 
bills  of  particulars,  the  depositions,  and  all  other  original 
papers,  if  any,  used  on  the  trial  before  him,  to  said  clerk,  on 
or  before  the  said  second  day  of  the  term,  eta  By  these 
sections  the  duties  of  tiie  justice  are  clearly  pointed  out  and 
specified,  as  well  as  the  duly  of  the  appellant.  It  is  no  part 
of  the  duty  of  the  justice  to  file  the  transcript  He  is  to 
make  it  out  and  attach  his  certificate,  and  deliver  it  to  the 
appellant  or  his  agent,  on  demand,  and  the  appellant  is 
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reqtiired  to  file  it  on  or  before  the  second  day  of  the  term. 
The  appellant  may  or  may  not  file  it  He  may  not  desire 
to  prosecute  his  appeal,  and  if  so,  he  does  not  file  this  tran- 
script on  or  before  the  second  day  of  the  term.  The  office 
papei-s  in  the  case  the  justice  is  required  to  file.  Both  parties 
have  an  interest  in  these  papers,  and  the  justice  is  made  the 
custodian  of  them.  They  are  not  permitted  to  go  out  of  his 
possession  until  deposited  with  the  derk. 

Our  statute  is,  word  for  word,  the  same  as  that  of  the  state 
of  Ohio  on  this  subject,  from  which  it  was  taken.  The  ques- 
tion presented  by  the  record  in  this  case  has  been  decided 
by  the  supreme  court  of  Ohio,  in  the  case  of  Ibrbet  v.  Ooffin^ 
6  Ohio,  33,  34;  6  id.  276;  4  id.  190, 191;  2  id.  254;  Sedgwick 
on  Statutory  Construction,  322;  4  Cranch,  237,  and  notes  to 
1  Con.  R.  p.  260. 

The  right  of  a  party  to  appeal  is  lost  by  omitting  or  neg- 
lecting to  perform  any  of  the  conditions,  and  the  appellate 
jurisdiction  of  the  court  altogether  ceases  over  the  case. 
The  appellant,  to  obviate  the  difficulty  introduced,  endeav- 
ored, in  the  court  below,  to  prove  that  Esquire  Ladd  had 
agreed  to  deliver  the  transcript  to  the  clerk  in  due  time. 
This  does  not  in  the  least  help  the  case.  If  the  appellant 
employed  an  agent  to  file  the  transcript,  which  he  had  a  right 
to  do,  and  that  agent  neglected  to  do  so,  the  neglect  of  the 
agent  is  the  neglect  of  the  principal,  and  the  appellant  is 
[""89]  in  no  better  condition  than  if  he  had  never  employed 
an  agent  The  court  below,  therefore,  was  clearly  right  in 
dismissing  the  appeal  at  the  cost  of  the  appellant 

The  opinion  of  the  court  was  delivered  by 

EwiNG,  CL  J.:  The  term  of  a  court  is  the  time  prescribed 
for  holding  it,  and  not  the  time  the  court  sits  transacting 
business.  The  17th  day  of  October,  1859,  was  fixed  by  law 
for  the  commencement  of  a  term  of  the  district  court  for  the 
second  judicial  district,  in  Douglas  county.  Though  the 
judge  was  not  present  on  that  day,  it  was  the  first  day  of  the 
term.    (See  Code,  §  605.) 

The  transcript  and  appeal  bond  should  have  been  filed  on 
or  before  the  18th,  being  the  second  day  of  the  term.    There 
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is  a  docket  entry  of  the  filing  of  the  "  transcript  and  appeal 
papers"  on  the  18th ;  but  on  the  transcript  is  an  indorsement 
by  the  clerk,  "filed  October  19ih,  1859."  If  it  was  filed 
October  19th,  as  appears  by  the  indorsement,  the  court  did 
right  in  dismissing  Uie  appeal;  but  if  filed  October  18th,  as 
shown  by  the  docket  entry,  it  erred.  Both  entries  are  made 
in  pursuance  of  express  statutory  provisions,  and  are  equally 
of  the  record.  The  presumption  is  in  favor  of  the  regidarity 
of  the  order  of  the  district  court,  and  therefore  the  date 
indorsed  on  the  transcript  is  to  be  taken  as  correct. 

It  is  claimed  that,  as  the  justice  of  the  peace  agreed  to  file 
the  transcript,  the  appellant,  who  relied  on  his  promise, 
should  not  lose*his  right  of  appeal  by  the  neglect.  The  law 
did  not  require  the  justice  to  file  that  paper,  and  in  doing  so 
he  acted  as  agent  of  Uie  appellant,  and  not  as  an  officer.  If, 
under  the  provisions  of  the  act  of  February  8, 1859,  regu- 
lating appeals  from  justices  of  the  peace,  it  was  in  the  power 
of  the  court  to  extend  the  time  for  filing  the  transcript,  still 
the  cause  shown  was  not  such  as  to  compel  it  to  do  so  in  the 
exercise  of  a  sound  discretion. 

[*90]  Ordered  by  the  court,  that  the  order  dismissing  the 
appeal  be  affirmed,  and  judgment  here  agayist  plaintiff  in 
error  for  costs  [and]  execution  awarded  thereon. 

All  the  Justices  concurring. 


Tbb  Statb  of  Eanbas,  ex  rd.  F.  O.  Hunt,  v.  Calvdi 

Mj&adowb. 

L  MAiTDAinTB;  Reffider  cf  Deedi.  A  showing,  by  affidavit,  that  the 
relator  IB  register  of  deeds  of  B.coxmty;  that  as  such  he  applied  to 
respondent,  who  is  r^^ister  of  deeds  of  M.  coimty,  to  transcribe  the 
records  of  the  latter  county  affecting  real  estate  of  that  portion  of 
M.  coonty  annexed  by  law  to  B.  county,  and  that  respondent  refused 
to  permit  him  so  to  d0»  entities  the  relator  to  an  alternative  writ 

of  iT)ft^"ffq-Tnim- 


92  SUPREME  COURT  OF  KANSAS. 

The  State,  ex  rtL,  t.  Meadovo. 

2.  Constitutional  Law;  interregnum.  It  was  competent  for  the  fram- 
ers  of  the  constitution  to  provide  against  an  interregnum  in  the 
government,  in  the  change  from  a  territorial  form  to  that  of  ^  state. 
They  have  done  so  in  section  three  of  the  schedule  to  the  constitu* 
tion,  which  continues  in  office  the  ''governor,  secretary  and  judges, 
and  all  other  officers,  both  dvil  and  military,  under  the  territorial 
government,"  until  superseded  under  the  authority  of  the  constitu- 
tion. Members  of  the  legislature  are  included  within  the  provisions 
of  this  section. 

8.  Legislatubb;  Definition.  Members  of  the  legislature,  not  only  in 
the  common  use  and  acceptation  but  in  the  technical  and  legal 
sense  of  the  term,  are  officers  of  the  government  [^1 

4.  Territorial  Leoislatorb.  The  legislature  of  the  state  could,  by 
no  process  of  reasoning,  be  considered  as  superseding  the  territorial 
legislature  before  the  issuing  of  the  proclamation  of  the  governor 
convening  them,  which  was  February  9, 1861.  {State  exnLv.  MUch- 
cock,  post  n78.)  [2] 

5.  The  act  passed  by  the  territorial  legislature,  approved  January  81, 
1861,  ( Ter.  L.  1861,  p.  17,)  annexing  a  portion  of  Madison  county  to 
Breckenridge  county,  is  a  law  of  the  state. 

Original  Proceedings  in  Mandamus, 

In  addition  to  the  &ct8  that  appear  in  the  opinion  of  the 
court,  it  was  shown  by  affidavit  of  the  relator  that  there  were 
certain  records  of  deeds  and  mortgages,  and  other  instruments 
of  writing,  affecting  real  estate  in  that  portion  of  Madison 
county  annexed  to  Breckenridge  county  by  the  act  of  January 
31, 1861,  (Ter.  L.  1861,  p.  17,)  in  the  books  of  the  office  of 
register  of  deeds  of  Madison  county, 

Wilson  SIumTum  and  P.  B.  Phmb^  for  relator:  [*91] 

The  facts  upon  which  this  case  turns  are,  the  admission  of 
Kansas  into  the  union  as  a  state  before  the  passage  of  the  act 
in  question  by  the  territorial  legislature,  (Ter.  Stat  1861,  p. 
17,)  and  the  passage  of  the  act  before  the  assembling  of  the 
legislature  elect  under  the  state  constitution,  and  also  before 
the  reception  by  the  governor  elect  under  that  constitution 

[1]  The  feeim,  ''memben  of  the  legisliUure/'  as  used  In  the  oraatitatloii,  Includes 
the  members  of  both  branches  of  the  leglsUtoxe.    {State  ex  rtL  9,  JSoMMon,  ante,  25.) 

[2]  An  act  of  the  territorial  leglslataie  is  not  inyalid  by  reason  of  Its  haying  been 
approved  on  a  day  after  the  act  of  oongiess  admitting  Kansas  into  the  union.  {State 
artLv.  BUchcock,  post  nsi) 
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of  that  '^offioial  infonnation"  which  he  wasirequired  to  have 
before  convening  the  legislature.  The  question  is,  whether 
the  territorial  legislature,  in  regular  session  at  the  time  of  the 
admission,  had  a  right  to  continue  in  the  exercise  of  its  (or 
any  of  its)  functions  as  a  legislature  after  that  period. 

Kansas  was  admitted  into  the  union  on  the  29th  day  of 
January,  1861.  The  act  in  question  was  passed  on  the  31st 
of  January,  1861.  The  governor  elect  under  the  constitution 
received  official  information  of  the  admission  on  the  9th  of 
February,  and  on  that  day  issued  his  proclamation  convening 
the  l^islature,  which  assembled  on  the  28th  of  March,  1861. 

Section  three  of  thd  schedule  provides  that  "  The  governor, 
secretary  and  judges,  and  all  other  officers,  both  civil  and 
military,  under  the  territorial  government,  shall  continue  in 
the  exercise  of  the  duties  of  their  respective  departments 
until  the  said  officers  are  superseded  under  the  authority  of 
this  constitution." 

It  win  not  be  denied  that  the  constitutional  convention  had 
power  to  provide  against  an  interregnum,  by  adopting  the 
territorial  officers  and  machinery.  (Benner  et  cd.  v.  Porter^  9 
How.  242.)  That  they  designed  to  fiU.  every  department  of 
the  state  government  in  this  manner  would  seem  to  be  appa- 
rent, from  the  language  of  the  schedule  above  quoted.  True, 
the  l^islature  is  not  specially  mentioned,  and  it  may  [*92] 
be  said  that  the  descending  scale  of  expression,  as  used  in  the 
section,  is  against  the  assumption  that  the  legislature  was 
intended.  But  the  sweeping  provision  of  "  aU  other  officers, 
both  civil  and  military,  under  the  territorial  government," 
would  seem  to  be  sufficient  to  include  the  legislature.  The 
two  grand  divisions  of  officers  are  '^  civil  and  military."  (  Bouv. 
Law  Die,  voL  2,  tit  Officers.)  Members  of  the  legislature 
are  officers  of  the  government.  ( Id.)  Besides,  if  the  conven- 
tion had  intended  to  make  so  notable  an  exception  to  the 
operation  of  the  general  rule  laid  down  in  section  three,  would 
not  they  have  so  expressed  it  in  affirmative  words,  instead  of 
leaving  it  to  doubtful  implication?  Is  it  not  rather  probable 
that  the  "governor,  secretary  and  judges  "  were  specially  men- 
tioned, because  they  were  the  appointees  of  the  federal  gov- 
ernment?   All  the  federal  appointe^R  are  named,  while  the 
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officers  chosen  by  the  people,  under  the  territorial  government, 
are  left  to  be  included  under  the  general  clause  of ''  all  other 
officers,  both  civil  and  military."  The  provision  of  the  sched- 
ule of  the  Florida  constitution  is  of  precisely  similar  import: 
^'All  officers,  civil  and  military,  now  holding  their  offices  and 
appointments  in  the  territory,  under  the  authority  of  the 
United  States,  or  under  the  authority  of  the  territory,  shall 
continue  to  hold  and  exercise  their  respective  offices  and  ap- 
pointments until  superseded  under  this  constitution."  And 
it  was  decided  by  the  supreme  court  of  the  United  States,  in 
a  case  in  which  it  became  necessary  to  decide  upon  the  effect 
of  the  above  quoted  words  in  the  schedule,  that  ^^  under  this 
ordinance  of  the  constitution,  on  the  admission  of  Florida  as 
a  state  into  the  union,  the  organization  of  the  government 
under  the  new  constitution  became  complete,  as  every  depart- 
ment became  filled  at  once  by  the  adoption  of  the  territorial 
laws  and  appointment  of  the  territorial  functionaries  for  the 
time  being."  (Benner  et  al.  v.  Porter,  9  How.  p.  242,  Nelson,  J.) 
And  the  court  further  intimate  that  the  same  conclusion  [*93] 
would  be  reached  if  the  schedule  had  contained  no  such  pro- 
vision, and  the  state  had  come  into  the  union  with  nothing 
but  her  organic  law;  that  is,  upon  principles  of  general  law, 
recognized  by  the  common  law,  and  from  a  civil  necessity 
operating  under  all  changes  of  sovereignty  and  jurisdiction, 
the  territorial  officers,  and  the  machinery  of  the  territorial 
government,  would  have  continued  in  operation  until  such 
time  as  the  state  officers  and  the  machinery  of  the  state  gov- 
ernment had  been  called  into  actual  existence.  Thus  strongly 
is  the  presumption  of  law  against  all  interregnum. 

The  territorial  legislature  was  superseded,  under  the 
authority  of  the  constitution,  only  when  the  members  of 
the  state  legislature  had  been  called  into  actual  existence  as 
members  of  a  legislative  department,  and  endowed  with  the 
practical  fanctions  of  legislation.  The  convention  having 
continued  the  officers  and  machinery  of  the  territorial  gov- 
ernment, no  department  of  that  government  could  be  super- 
seded until  the  corresponding  department  of  the  state 
government  was  organized  and  ready  for  active  operation. 
In  no  other  way  would  the  object  of  the  convention  be 
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attained.  In  that  way  only  could  inconvenience  be  pre- 
vented. It  would  be  a  most  serious  inconvenience,  resulting 
from  the  change^  if  rights  which  have  been  acquired  under 
and  by  the  action  of  the  territorial  legislature,  between  the 
time  of  the  admission  of  Kansas  into  the  union  and  the 
reception  here,  by  the  proper  authority,  of  the  official  infor- 
mation of  that  fact  This  ov/gkt  to  have  been,  and  doubtless 
was,  one  of  the  real  inconveniences  which  the  convention 
designed  to  guard  against. 

It  might  have  devolved  upon  the  territorial  legislature,  in 
case  of  the  death  of  the  governor  before  official  information 
was  by  him  received  of  the  admission  of  Kansas  into  the 
union,  to  provide  for  the  putting  into  active  operation  of  the 
state  government  No  one  but  the  governor  elect  was  author- 
ized to  convene  [*94]  the  state  legislature.  In  case  of  his 
death  or  £ulure  to  act,  the  whole  government  would  be  at 
sea,  without  the  existence  of  the  territorial  legislature.  The 
powers  of  the  legislature  would  be  those  given  by  the  organic 
act)  limited  by  the  restrictions  of  the  constitution. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  The  relator,  F.  Q.  Hunt,  shows  by  affidavit 
that  he  is  the  register  of  deeds  of  the  county  of  Brecken- 
ridge,  and  that  as  such  register  of  deeds  he  made  application 
to  the  said  Calvin  Meadows,  who  is  the  register  of  deeds  of 
Madison  county,  to  transcribe  all  deeds,  mortgages,  and  other 
instruments  of  writing,  affecting  any  of  the  real  estate  of  that 
portion  of  Madison  county  annexed  to  Breckenridge  county 
by  an  act,  approved  January  31, 1861,  (Ter.  I*.  1861,  p.  17,) 
and  that  the  register  of  deeds  of  Madison  county  refused  to 
permit  him  so  to  do.  The  relator,  upon  the  showing  so 
made,  is  entitled  to  an  alternative  writ  of  mandamus,  if  the 
act  referred  to  is  the  law  of  the  state. 

The  only  question  involved  is,  had  the  legislature,  which 
was  elected  under  the  territorial  oiganization,  and  which  was 
in  session  when  Kansas  was  admitted,  the  power,  after  the 
admission,  to  pass  laws?  This  question  is  not  free  from 
difficulty.  Kansas  was  admitted  on  the  29th  of  January, 
1861|  and  this  act  was  passed  on  the  81st  of  January,  1861. 
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By  the  twenty-third  section  of  the  schedule  to  the  constitu- 
tion the  governor  elect,  under  the  constitution,  was  required, 
upon  receiving  qffidcd  information  of  the  admission  of  Kansas 
into  the  union,  to  proclaim  the  same,  and  convene  the  legis- 
lature elected  under  it  This  proclamation  was  issued  on 
the  9th  day  of  February,  1861.  Section  three  of  the  schedule 
provides  that  the  "governor,  secretary  and  judges,  and  all 
other  officers^  both  civil  and  military,  under  the  territorial 
government,  shall  continue  in  \^9S]  l^e  exercise  of  the  duties 
of  their  respective  departments  until  the  said  officers  are 
superseded  under  the  authority  of  this  constitution. 

It  was,  without  doubt,  competent  for  the  constitution,  by 
its  terms,  to  provide  against  an  interregnum,  by  adopting  the 
territorial  officers  and  machinery,  and  by  making  the  exist- 
ing functionaries  of  the  territory  the  officers  of  the  state  for 
the  time  being,  to  secure  the  means  of  preserving  by  legal 
steps  the  enforcement  of  the  laws.  That  they  designed  so  to 
do,  and  to  fill  every  department  of  the  state  government  in 
this  way  until  superseded  by  the  action  of  the  state  govern- 
ment, provided  for  elsewhere  in  the  constitution,  would  seem 
to  be  apparent  from  the  language  above  quoted.  The  expres- 
sion "  all  other  officers"  is  very  broad  and  comprehensive. 
It  could  hardly  have  been  made  more  so.  Members  of  the 
legislature,  not  only  in  the  common  use  and  acceptation,  but 
in  the  technical  and  legal  sense  of  the  term,  are  officers  of 
the  government.    (Bouv.  Law  Die,  vol.  2,  tit  Officers,  p.  260.) 

The  legislature  of  the  state  could,  by  no  process  of  reason- 
ing, be  considered  ad  superseding  the  territorial  legislature 
before  the  issuing  of  the  proclamation  of  the  governor  con- 
vening them.  Had  the  convention  intended  to  make  so 
notable  an  exception  as  the  legislature  to  the  operation  of 
that  clause  of  the  schedule,  is  it  not  prob0.ble  they  would 
have  so  expressed  it?  Having  by  a  clause  so  broad  and 
general  included  "  all  other  officers,''  it  seems  impossible  that 
they  could  have  inteAded  to  exclude  the  legislature  without 
having  done  so  by  positive  terms.  The  object  of  the  clause 
seems  to  have  been  to  provide  for  every  contingency,  and  to 
secure  the  state  in  every  event  from  falling  into  a  position  in 
which  its  machinery  and  movements  would  not  be  guided 
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by  law.  It  wonld  have  been  a  great  calamity  for  the  new 
state,  just  escaping  firom  the  convulsions  that  marked  its 
early  history,  [*96]  had  the  convention  left  to  the  uncertain- 
ties of  chance  any  of  the  means  by  which  the  government 
could  be  put  in  motion  peaceably,  and  in  accordance  with 
provisions  of  law. 

No  one  but  the  governor  elect,  or  possibly  the  lieutenant 
governor,  was  authorized  to  convene  the  state  legislature.  In 
case  of  hJB  death,  absence  or  failure  to  act,  the  whole  govern- 
ment would  have  been  at  sea,  unless  the  territorial  legislature 
had  a  l^al  existence.  It  might  necessarily  have  devolved 
upon  the  body  then  in  session  to  have  provided  for  putting 
into  active  operation  the  regular  state  government.  In  no 
other  way  would  the  object  of  the  convention  be  attained  by 
r^ular  l^al  means. 

This  reasoning  is  greatly  strengthened  by  reference  to  the 
views  of  the  supreme  court  of  the  United  States  in  the  case 
of  Btrtmer  etaLv.  Porter^  (9  How.  239.)  The  provision  of  the 
schedule  of  the  Florida  constitution  at  the  time  of  the 
admission  of  that  state,  was  of  precisely  similar  import,  pro- 
viding' that "  all  officers,  civil  and  military,  now  holding  their 
offices  and  appointments  in  the  territory,  under  the  authority 
of  the  United  States,  or  under  the  authority  of  the  territory, 
shall  continue  to  hold  and  exercise  their  respective  offices 
and  appointments  until  superseded  under  the  constitution." 
Commenting  upon  this  clause,  that  court  says:  "It  will  be 
seen,  therefore,  under  this  ordinance  of  the  constitution,  that, 
on  ttie  admission  of  Florida  as  a  state  into  the  union,  the 
organisation  of  the  government  under  the  new  constitution 
became  complete,  as  every  department  became  filled  at  once 
by  the  adoption  of  the  territorial  functionaries  for  the  time 
being.  The  convention  being  the  fountain  of  all  political 
power,  firom  which  flowed  that  which  was  embodied  in  the 
organic  law,  were,  of  course,  competent  to  prescribe  the  laws 
and  appoint  the  officers  under  the  constitution,  by  means 
whereof  the  government  could  be  put  into  immediate  opera- 
tion, and  thus  avoid  an  interregnum  that  must  have  inter- 
vened if  left  to  an  organization  according  to  the  provisions 
of  that  [*97]  instrument    This  was  accomplished  by  a  few 

7—1  KA8. 
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lines  adopting  fhe  machinery  of  fhe  territorial  government 
for  the  time  being,  and  until  superseded  by  the  agency  and 
authority  of  the  constitution  itself"  It  follows  from  this 
reasoning,  which  we  admit  is  not  conclusive,  and  does  not 
entirely  leave  the  question  free  from  embarrassment,  that  the 
act  of  January  81  is  the  law  of  the  state,  and  an  alternative 
writ  of  mandamus  will  be  ordered* 

All  the  Justices  concurring. 


Ansok  el  Malloby  v.  James  Leiby. 

1*  WiTMBBs;  NoUoe,  A  party  to  an  action,  under  sections  810  and  318 
of  the  civil  code  of  1858,  could  not  testify  in  the  case  until  he  had 
given  the  adverse  party  "reasonable  notice"  of  his  intention  so  to 
do.  Notice  given  on  the  day  of  trial  is  not  such  "  reasonable  notice." 

%  Plbadino;  Set-off;  Reply,  An  answer  stating  "that  the  said  plain- 
tiff, in  February  or  March,  1857,  was  indebted  to  said  defendant  on 
account  in  the  sum  of  $10.50;  the  said  account  is  annexed  to  the 
answer  and  forms  part  thereof,"  is  not  a  sufficient  pleading  of  a  set- 
off, and  under  it  no  set-off  whatever  can  be  proven.  The  plaintiff 
need  not  reply  to  such  an  allegation  of  new  matter.  M 

Error  from  DougUu  District  Court 
Thb  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

K  S.  Lowman^  for  plaintiff  in  error: 

I.  The  defendant,  Mallory,  tendered  himself  as  a  witness 
on  the  trial,  on  the  day  of  trial,  the  plaintiff  being  present 
The  plaintiff  objected,  and  the  court  sustained  the  objection. 
By  the  statutes  of  1858,  code  of  civil  procedure,  no  party 

pi]  A  defendant  setting  forth  In  hlB  answer  a  cause  of  action  of  liis  own,  by  way 
«f  oomiter<daim,  and  asking  aflhmatlTe  relief  thereon,  must  aet  forth  anch  caoaa  of 
•etioii  with  the  same  particularity,  oompleteneaB  and  ezaotness  that  he  would  1/  ha 
the  plaintin;  and  were  setting  it  forth  in  his  petition.  (irr^Mfi.jPadWter,16 
25«.) 
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shall  be  disqualified  as  a  witness  in  any  dvil  action  or  pro- 
ceeding by  reason  of  his  interest  in  the  event  of  the  same, 
as  a  party  or  otherwise,  bnt  such  interest  may  be  shown  for 
the  purpose  [*98]  of  affecting  his  credibility.  (Stat  of  Kan. 
1858,  p.  115,  §  310.)  No  party  shall  be  allowed  to  testify  by 
yirtae  of  the  provisions  of  section  three  hundred  and  ten 
against  a  party,  unless  he  shall  give  reasonable  notice  of  his 
intention  to  so  testify  to  the  adverse  party,  his  agent  or  attor- 
ney. (  L.  1858,  p.  116,  §  318.)  This  section  provides  for  notice 
to  be  given,  and  the  reasonableness  of  the  notice  is  a  matter 
in  the  discretion  of  the  court 

The  reason  of  the  law  requiring  notice  is  to  inform  the 
adverse  party  of  the  fact,  that  he  may  be  present  and  testify 
himself  and  when  he  is  so  present  the  reason  of  the  rule  fiedls, 
and  the  discretion  of  the  court  is  limited  and  controlled.  The 
admission  of  the  defendant  as  a  witness  could  not  have 
worked  any  prejudice  to  the  plaintiff^  he  being  present 

n.  The  ofibet  offered  by  tiie  defendant  was  admitted  in 
evidence,  and  proved  by  the  plaintiff  on  cross-examination, 
that  it  was  originally  in  favor  of  a  firm,  or  partnership,  to 
which  Mallory,  the  defendant  in  the  court  below,  was  a 
member,  and  it  was  also  proven  that  Mallory  had  bought  the 
aooount  in  a  setUement  with  the  firm  before  the  suit  by  Leiby 
was  instituted.  The  error  is  in  the  charge  of  the  comrt  that^ 
if  the  jury  believed  that  the  account  originally  was  in  favor 
of  a  firm  to  which  Mallory  belonged,  and  not  to  Mallory 
individually,  that  they  must  reject  it  There  is  no  principle 
of  law  more  plain  than  that  accounts  are  transferable,  and  that 
a  transfer  of  an  account  or  note  vests  in  the  assignee  aU  the 
rights  to  the  same  held  by  the  assignor,  among  which  rights, 
mider  the  American  law,  is  that  of  bringing  suit  thereon  in 
his  own  name.  An  ofibet  can  be  made  of  any  demand  arising 
ont  of  a  contract,  upon  which  the  defendant  would  be  entitied 
to  a  judgment  against  the  plaintiff.    (Stat  1865,  p.  709.) 

It  was  not  necessary  to  aver  in  the  answer  that  the  account 
had  been  assigned,  (Laws  1859,)  and  if  it  was  necessary,  the 
proof  having  been  made  of  the  transfer  and  allowed,  it  was 
L*99]  comi?et«^pt  for  the  party  to  amend  his  answer  to  oor* 
respond  with  the  feicts  proven.    (Laws  1858.)    The  £ulure 
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to  make  the  amendment  does  not  preclude  him  from  the 
right  of  ofbet,  because  that  amendment  could  have  been 
made  even  after  judgment.  The  error  was  in  the  charge  of 
the  court    (Laws  1869.) 

III.  The  suit  was  tried  by  agreement,  as  there  was  no 
judgment  in  the  probate  court  to  appeal  from.  It  was  simply 
a  waiver  of  process  on  the  part  of  the  defendant,  and  must 
be  regarded  the  same  as  if  the  suit  had  been  originally  insti- 
tuted in  the  district  court  The  amount  claimed  was  twenty 
dollars  and  fifty  cents,  and  was  within  the  jurisdiction  of  the 
justices'  court,  and,  therefore,  under  the  statute,  the  plaintifP 
could  not  recover  costs.    (Laws  1858,  p.  160,  §  652.) 

Ewing  &  McOooh  and  G.  W,  Smithy  for  defendant  in  error. 

Ewing  &  McOook,  for  defendant  in  error,  submitted: 

There  are  three  causes  of  error  set  forth  in  the  petition. 

1.  As  to  the  refusal  to  let  Mallory  testify.  Section  three 
hundred  and  thirteen  of  the  code  of  1857-8  requires  reason- 
able notice.  It  does  not  appear  that  any  notice  at  all  was 
given  before  Mallory  actually  took  the  stand  to  testify. 
Plainly,  the  record  does  not  show  reasonable  notice. 

II.  1.  Section  one  (Stats.  1855,  p.  708)  refers  only  to  "mu- 
tual indebtedness  "  of  that  character  that  either  party  might 
commence  an  action  at  law  against  the  other,  upon  his  de- 
mand. But  Mallory  could  not  have  thus  proceeded  in  his 
own  name  against  Leiby  on  this  account 

2.  But  grant,  for  the  argument,  that  this  accoimt  was  a 
proper  subject  of  set-oflF,  the  instruction  was  then  erroneous, 
and  the  question  is,  did  it  affect  inJ3mously  the  right  of  Mal- 
lory ?  Clearly  not;  for  there  was  no  set-off  properly  pleaded. 
The  answer  sets  out  two  defenses: 

[*100]  1.  That  the  note  was  fully  "paid,  satisfied  and  dis- 
charged." Under  this  plea,  this  account  could  not  have  been 
offered,  for  a  plea  of  payment,  in  general  terms,  means  only 
money  payment,  and  under  such  plea  no  evidence  of  other 
payment  could  be  offered. 

2.  "That  said  plaintiff,  in  February  or  March,  1857,  was 
indebted  to  said  defendant,  on  account,  in  the  sum  of  ten 
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dollars  and  fifty  cents;  fhe  said  account  is  annexed  to  the 
answer  and  fonns  part  thereof." 

That  is  all  of  the  second  plea,  in  which  there  is  no  allega- 
tion that  the  deht  was  tstiU  due  and  unpaid.  If  the  plea  of 
payment  had  been  sustained  by  evidence,  could  judgment 
have  been  rendered  in  favor  of  Mallory  for  ten  dollars  and 
fifty  cents  on  the  set-ofiF  so  pleaded?  If  not,  there  is  no 
ground  for  reversal,  though  the  charge  were  wrong. 

3.  The  second  plea  is,  indebtedness  on  account  to  Mallory. 
The  account  exhibited  is  headed  "Leiby,  Dr.  to  Mallory," 
followed  by  the  items  of  account  at  the  dates  they  were 
incurred.  Would  proof  of  an  account  with  Earl  &  Mallory 
support  the  allegation  and  exhibit  of  the  plea?  If  not,  the 
charge  given  was  therefore  right. 

IIL  The  third  cause  of  error  named  in  the  petition  is  not 
urged  in  the  brief  for  plaintiff  in  error.  In  tiie  brief,  how- 
ever, there  is  a  ground  of  error  assigned  and  urged,  which  is 
not  set  out  in  the  petition,  to  wit:  That  there  was  error  in 
allowing  costs. 

1.  The  objection  is  too  late,  not  being  in  the  petition. 
(Code  1867-8,  §  515,  If  Stats.  1855  apply,  then  see  p.  643, 
§§  23,  24.) 

2.  The  appeal  was  regularly  taken  by  Mallory  from  the 
justices'  court  on  a  transcript  which  would  have  been  regu- 
lar if  filed  in  the  district  court.  The  transcript  was  filed  in 
the  probate  court  Though  proceedings  there  were  coram 
non  judice,  yet  the  law  could,  and  did,  [*101]  confer  on  the 
derk  of  the  probate  court  authority  to  transcribe  and  trans- 
mit the  justice's  transcript,  which  was  duly  done,  and  the 
case  was  tbus  in  the  district  court  on  appeal  from  the  justice. 

6.  W.  StwUhf  for  defendant  in  error,  submitted: 

Debts  which  can  be  set-off,  must  be  such  as  are  due  in  the 
same  right  (2  Yates,  208.)  In  all  cases  where  the  cause  of 
action,  which  the  defendant  wishes  4o  set-off,  arises  from  the 
same  transaction  on  which  the  plaintiff  founds  his  action,  it 
may  be  oQaet.    (IS.  and  R.  477) 


102  SUPREME  COUBT  OF  KANSAS. 


Mallory  v.  L^by. 


The  opinion  of  the  court  wcus  delivered  by 

Kingman,  J. :  ThiB  suit,  originally  brought  before  a  justice 
of  the  peace,  was  taken  up  and  finally  tried  at  the  Septem- 
ber Term,  1858,  of  the  district  court  for  Douglas  county. 
The  suit  was  brought  on  a  note,  dated  February  28,  1867. 
■  The  answer  sets  up  as  defense  two  causes — ^payment  in  full 
find  se1ro£  There  are  three  causes  of  error  set  out  in  the 
petition. 

JFirsL,  The  refusal  of  the  court  to  permit  the  defendant 
below  to  testify. .  Second.  That  the  court  erred  in  instructing 
the  jury  that  the  ofBset,  pleaded  by  Mallory,  should  be  disre- 
garded, if  the  jury  were  satisfied  firom  the  testimony  in  the 
case  that  the  ofiset  was  originally  in  £a,yor  of  a  partnership. 
The  third  ground  of  error  is  not  relied  on. 

The  law  in  force  at  that  time  permitted  the  party  to  testify 
in  his  own  case,  but  not  till  he  had  given  the  adveise  party 
'^  reasonable  notice"  of  his  intention  so  to  do.  (See  Code 
1858,  §§  310,  813.) 

The  notice  in  this  case  was  given  on  the  day  of  trial.  Was 
this  the  "reasonable  notice"  required  by  law?  The  object 
sought  to  be  obtained  by  the  notice  was  to  give  the  adverse 
party  an  opportunity  to  prepare  his  case  to  meet  such  testi- 
mony, [*102]  by  being  present  to  testify  himself,  or  to  procure 
the  attendance  of  witnesses  who  would  strengthen  his  case, 
contradict  the  party  testifying,  or  impeach  his  testimony. 
In  this  view  of  the  reason  of  the  law,  notice  on  the  day  of 
trial  was  not  "reasonable  notice." 

It  is  not  necessary  to  inquire  into  the  law  of  set>off  then 
in  force,  because  it  was  not  so  pleaded  as  to  be  available  in 
any  case.  The  paragraph  of  the  answer  attempting  to  set 
up  that  defense  is  as  follows:  "That  the  said  plaintifiT,  in 
February  or  March,  1857,  was  indebted  to  said  defendant,  on 
account,  in  the  sum  of  ten  dollars  and  fifty  cents;  the  said 
amount  [account]  is  annexed  to  the  answer,  and  forms  part 
thereof"  No  reasoning  is  required  to  show  that  on  such 
pleading  no  selrofT  whatever  could  be  proven.  No  reply  was 
made  to  this  part  of  the  answer,  setting  up  new  matter,  and, 
80  &r  as  the  plaintiff  was  concerned,  it  must  have  been 
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taken  as  true;  and,  being  true,  it  showed  only  that,  some 
eighteen  months  before  the  answer  was  filed,  the  plaintiff 
was  indebted  to  the  defendant  No  averment  is  made  that 
it  was  still  due,  or  that  it  had  not  been  discharged.  The 
plaintiff  properly  made  no  answer  to  such  pleading — admit- 
ting, as  well  he  might,  its  entire  truth.  It  may  have  been 
in  the  power  of  the  court  to  have  permitted  an  amendment 
of  the  answer,  where  the  proof  was  given,  but  no  offer  to 
amend  was  made,  and  the  presumption  is  that  the  defendant 
below  chose  rather  to  let  the  case  go  to  the  jury  as  it  then 
was,  rather  than  continue  at  his  costs,  which  ^ould  have 
been  the  necessary  result  of  putting  in  an  entirely  new 
answer  of  set-off,  to  which  the  plaintiff  would  have  had  the 
r^ht  to  reply  and  time  [to]  make  the  same.  Though  not 
assigned  as  error,  it  is  claimed  that  the  judgment  for  costs 
is  erroneous.    We  do  not  think  so. 

The  judgment  is  affirmed,  and  a  mandate  will  be  sent  to 
the  court  below  instructing  it  to  carry  the  judgment  there 
[*103]  into  effect^  and  judgment  and  execution  for  costs  is 
given  against  the  plaintiff  in  error  by  this  court 

Bailey,  J.,  concurring. 

EwiNG,  G  J.,  having  been  of  oounsel,  did  not  sit  in  this 
ease. 


AuBZAKDSR  DrvsR  v.  John  Sfiobb. 

1.  Plbadino;  Antwer.  An  allegation,  in  an  answer  to  a  petition  on  a 
promisBory  note,  of  an  agreement  by  plaintiff  to  receive  back  the 
consideration  of  the  note  sued  on,  and  to  cancel  and  deliver  the 
note  ap  to  defendant,  is  no  denial  of  an  allegation  that  the  plaintiff 
then  held  it 

2. ;  AUegaHoM;  IMdmee.  Allegations  in  a  petition  of  the  ex* 

Istence  of  a  promissory  note,  and  that  it  is  held  by  the  plaintiff  not 
controverted  by  the  answer,  are  taken  as  true.  In  such  a  case,  the 
plaintiff  is  not  boond  to  produce  the  note,  either  as  a  part  of  his 
own  case,  or,  when  called  upon  at  the  trial,  as  part  of  the  defend- 
ant's, or  for  his  inspection. 
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Error  from  Douglas  District  OourL 

Thb  opinion  of  the  court  contains  a  fiiU  statement  of  the 
fitcts  of  the  case. 

0.  B.  Holmanj  for  plaintiff  in  error: 

I.  The  judgment  is  contrary  to  the  evidence.  The  petition 
contained  every  allegation  sufficient  to  constitute  a  cause  of 
action.  By  the  £ulure  of  defendant  to  deny,  they  were  taken 
as  true,  which  made  out  a  perfect  cause  of  action,  and  the 
court  should  have  charged  the  jury  to  find  for  the  plainti£ 
(Code,  §§  187, 188.) 

IL  The  judgment  is  contrary  to  law.  No  such  judgment 
as  one  of  non-swU  can  be  rendered  under  our  code.  The 
power  of  the  court  is  limited  in  an  action  to  a  '' dismissal  of 
the  complaint,"  (Code,  §  381,  last  par.)  and  to  "dismissal  of 
the  action."  (Code,  §  882,  subs.  2,  8,  4,  6.)  This  was  not  a 
case  falling  under  either  of  these  sections  of  the  code,  but 
did  &11  under  section  [*104]  three  hundred  and  eighty-two, 
subdivision  six,  and  should  have  been  submitted  to  the  jury 
under  the  charge  of  the  court 

m.  If  the  defendant  wanted  the  note  to  use  as  evidence, 
the  demand  for  it  was  bad,  as  to  time,  place  and  manner. 
(Code,  §§  870, 871.) 

IV.  The  defendant,  not  having  made  any  proof  under  his 
answer  on  the  trial,  and  the  case  of  the  plaintiff  being  sus- 
tained by  the  pleadings,  the  court  below  should  have  rendered 
a  judgment  for  the  plaintiff  Therefore  this  court  must  now 
render  that  judgment,  or  remand  the  cause  to  the  court  below, 
with  directions  to  it  to  render  such  a  judgment    (Code,  §  688.) 

WUson  Shannon  and  E.  S.  Lowmany  for  defendant  in  error: 

I.  The  plaintiff  was  bound  to  prove  the  material  allegations 
of  his  petition  to  entitie  him  to  judgment,  if  controverted  by 
the  answer.  (Chitty's  PI. ;  Code  Qv.  Pro.  p.  101,  §  187.)  The 
defendant  did  not  controvert  the  making  of  a  note  for  one 

Lousand  dollars;  therefore  defendant's  execution  of  the  note 
suit  might  not  be  necessary  to  be  proven.   (Id.)   The 
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admission  of  defendant,  in  this  respect,  simply  dispensed  with 
the  proof  of  his  signature.    (2  Greenleaf  Ev.  §§  167  and  158.) 

II.  Did  it  dispense  with  anything  more?  It  was  necessary, 
then,  to  introduce  the  note  in  evidence  proven  by  the  admis- 
sion of  the  party.  A  prima  facie  case  was  not  made  by  the 
plaintiff.  (Chitty's  PI.)  The  admissions  of  the  defendant 
only  supplied  proof  of  the  execution  of  the  note.  The  jury 
could  not  have  found  a  verdict  without  the  note.  (2  Green- 
leaf  Ev.  §156;  2  Starkie  Ev.  208;  3  Cowen,  808;  Story  on 
Bills,  §§448-9.) 

UI.  The  court  was  right  in  granting  the  non-suit  at  the 
trial  It  was  a  judgment  for  the  protection  of  the  plaintifil 
Had  proof  been  offered  by  defendant,  and  the  case  submitted, 
the  court  would  have  been  compelled  to  charge  the  jury  to 
[*105]  find  for  the  defendant  There  was  no  basis  for  a 
verdict.  ^ 

IV.  It  was  essential  for  plaintiff  to  produce  the  note  upon 
which  the  suit  was  founded  before  resting  his  case.  (2  Wads. 
172;  2  Wend.  556.)  Had  he  done  so,  it  being  in  the  custody 
of  the  court,  the  defendant  had  the  same  right  to  its  use  as 
the  plaintiff.  This  is  not  a  case  where  the  defendant  is 
obliged  to  use  written  evidence  in  the  possession  of  the  plain- 
tiff.   (Code  1859,  p.  138,  §  370.) 

V.  Inasmuch  as  the  note  was  not  produced  when  required 
by  the  court,  so  far  as  it  concerns  this  case,  it  must  be  regarded 
as  lost,  and  suit  at  law  could  not  be  maintained  upon  it. 
(Story  Eq.  Jurisp.,  §§  81, 82.)  The  loss  must  be  alleged  in  the 
petition,  and  proven,  to  entitle  plaintiff  to  recover.  (16 
Ves.  430.) 

YI.  The  defendant,  by  his  answer,  denied  that  the  note 
was  in  being.  He  alleged  that  it  was  canceled.  This  made 
it  clearly  indispensable  for  plaintiff  to  produce  it  as  the  very 
foundation  of  .his  claim.  (2  Greenlaaf  Ev.  pp.  151, 152, 158 
and  154;  2  Starkie  Ev.  p.  253;  Chitty  on  Bills,  p.  616.) 

The  opinion  of  the  court  was  delivered  by 

EwiNQ,  C.  J. :  This  was  a  suit  brought  in  February,  1859,  in 
the  district  court  of  the  second  judicial  district  of  the  terri* 
tory  of  Kansas,  sitting  in  Douglas  county,  on  a  promissory 
note  set  out  in  the  petition,  in  the  words  and  figures  following: 
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"  Penn  Yan,  Sept  25, 1866. 

''  Three  months  after  date,  we  jointly  and  severally  promise 
to  pay  the  president,  directors  and  company  of  the  Yates 
.  County  Bank,  one  thousand  dollars,  at  the  office  of  discount 
and  deposit  in  Penn  Yan,  for  value  received. 

"$1,000.  John  Spicbb.'' 

The  petition  states  &cts  sufficient  to  entitle  the  plaintiff,  as 
receiver  of  the  Yates  County  Bank,  to  have  judgment  on  the 
note,  including  a  statement  that  defendant  executed  the  note 
[*106]  described,  and  delivered  it  to  the  bank,  for  value,  and 
that  plaintiff,  as  the  duly  appointed  receiver  of  the  bank, 
then  held  it  for  collection. 

The  defendant,  answering,  pleaded:  First.  Th'e  statute  of 
limitations,  approved  February  10,  1869.  Second.  That  the 
note  sued  on  was  made  by  defendant,  and  delivered  to  said 
Yates  County  Bank  in  payment  for  twenty  shares  of  stock 
in  the  bank;  and  that  afterwards,  on  the  same  day,  the 
defendant  surrendered  the  shares  of  stock,  ''the  bank  agree- 
ing to  receive  the  said  twenty  shares  of  capital  stock,  and 
to  cancel  and  deliver  up  to  the  said  defendant  the  said 
promissory  note,  then  held  by  said  Yates  Coxmly  Bank  as 
aforesaid." 

Plaintiff  filed  a  demurrer  to  the  answer,  which  was  sus- 
tained as  to  the  plea  of  the  statute  of  limitations,  and  over- 
ruled as  to  the  others.  A  jury  was  then  empaneled  and 
sworn,  and,  no  testimony  being  offered  by  plaintiff,  a  witness 
was  sworn  on  behalf  of  defendant;  but,  before  any  testimony 
was  given,  defendant  demanded  production  of  the  note,  and 
plaintiff  &iled  to  produce  it  Whereupon,  the  court,  on 
motion,  entered  judgment  of  nonrsv/Uy  and  plaintiff  excepted, 
and  filed  his  petition  in  error  here. 

If  the  demand  to  produce  the  note  be  treated  as  a  demand 
for  inspection,  under  section  three  hundred  and  seventy  of 
the  code,  it  is  bad  as  to  time  and  manner.  And  if  it  were 
good,  the  result  of  the  failure  to  produce  the  note  would  only 
be  that  the  court  might  exclude  it,  if  wanted  in  evidence  by 
the  plaintiff;  or,  in  case  the  defendant  wanted  to  introduce 
it,  direct  the  jury  to  presume  it  such  as  he  might,  by  affida- 
vit, allege  it  to  be. 


JANUARY  TERM,  1862.  107 

Opixiioii  of  the  Gburt 

Oounsel  for  defendant  in  error  says  that  the  answer  denied 
ihe  existence  of  the  note,  and  therefore  plaintiff  could  not 
recover  without  producing  it,  or  amending  his  petition  set- 
ting [*107]  out  the  loss.  The  only  allegation  in  the  answer 
approaching  a  denial  of  the  existence  of  the  note  is,  that 
''the  Yates  County  Bank  agreed  to  receive  the  said  twenty 
shares  of  capital  stock,  and  to  cancel  and  deliver  up  to  said 
defendant  the  said  promissory  note,  then  held  by  said  Yates 
County  Bank  as  aforesaid.''  Clearly  this  is  no  allegation 
that  the  note  was  canceled  or  destroyed,  and  no  denial  of 
the  all^ation  that  plaintiff  then  held  it. 

The  case  of  Bead  v.  OawhUj  (10  Ad.  and  B.  697,)  is  exactly 
in  point.  To  an  action  on  a  check  the  defendant  pleaded 
that  it  was  given  for  money  won  at  an  unlawful  game  of 
dice:  Issue  thereon:  ^e  defendant  did  not  give  notice  to 
produce  the  check.  Hddj  thkt,  on  this  issue,  the  plaintiff 
was  not  bound  to  produce  it,  either  as  part  of  his  own  case, 
or,  when  called  upon  at  the  trial,  as  part  of  defendant's;  and 
the  case  of  Sheave  v.  Breman,  (10  Ad.  and  Ellis,  693,)  where 
it  was  held  that  "it  is  not  necessary  to  produce  the  bill  at 
trial  unless  some  issue  be  joined  which  renders  it  requisite, 
for  otherwise  the  plea  admits  the  bill,  and  where  that  is  the 
ease  there  is  no  necessity  to  prove  it" 

In  the  case  before  us  the  existence  of  the  note  was  not  in 
isBue.  It  was  alleged  in  the  petition  expressly,  and  by  neces* 
sary  implication;  and,  not  being  denied,  was  to  be  taken  as 
true.  The  only  issues  joined  were  on  the  allegations  in  the 
answer,  of  payment  in  bank  shares,  and  of  illegal  considera- 
tion. The  deifendant  had  the  affinnative  of  these  issues,  and 
had  to  offer  the  first  proof  The  court,  therefore,  erred  in 
giving  judgment  againt  plaintiff  for  fEuilure  to  produce  the 
note. 

Ordered  by  the  court,  that  the  judgment  be  reversed,  and 
the  cause  remanded  to  the  district  court  for  further  proceed- 
ings therein.  Judgment  here  against  defendant  in  error  for 
ooets,  and  execution  awarded  thereon. 

All  the  JustLcee  concurring. 
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[*108]  Peicbebton  y.  Hoobisb* 

L  Pbomibsort  Notb;  OondUiom.  Action  on  a  promissory  note,  hay- 
ing the  following  conditional  words,  "Provided^  said  sum  is  not  in 
the  meantime  collected  from  the  assets  of  Pemberton  A  Co.,  in  the 
county  of  Christian  and  state  of  Kentacky;"  kdd,  that  the  promise 
to  pay  was  not  conditional ;  that  the  conditional  words  only  express 
what  the  law  annexes  to  all  promises  to  pay;  and  in  effect  only 
chaiige  third  parties  with  notice.  These  conditional  words  impose 
on  the  payees  of  the  note  no  obligation  whatever. 

2.  Demusbeb;  Arutver.  On  the  oyerruling  of  a  demurrer  to  a  petition, 
the  defendant  can  answer  only  by  showing  to  the  court  a  meritori- 
ous defense,  and  that  he  did  not  demur  for  delay. 

8.  EviDENcs.  Parol  evidence  cannot  vary  or  contradict  an  indorse- 
ment in  writing  on  the  back  of  a  promissory  note.  Ul 

I 

4.  AFFiDAvrr ;  Amendment.  An  affidavit  setting  forth  that  defendants 
have  a  meritorious  defense,  that  they  are  not  lawfully  liable  to  pay 
plaintiffs  the  amount  in  their  petition  claimed,  that  the  affidavit 
was  not  made  for  delay  but  that  justice  may  be  done,  is  one  con- 
taining, not  a  statement  of  facts  but  of  conclusions  of  law,  and 
therefore  not  sufficient  to  warrant  the  opening  of  a  judgment  and 
the  allowance  of  an  amendment  to  the  answer.  [2] 

[1]  Pftxol  evidence  la  admlBBible  to  prove  the  contents  of  a  loet  reoord,  (FBrffuton  v. 
TWtt,  8  KAs.  870;)  to  prove  a  contemporaneous  oontract,  (ITeete  v.  MetUer,  20  id.  67; 
Babcock  v.  D^ord,  14  Id.  406 ;  Shepard  v.  Hcuu,  id.  448 ;)  to  explain  written  contract,  when, 
{Stmpmm  v,  KimberUn,  12  Id.  579;)  to  show  an  agreement  made,  after  a  note  la  due, 
that  it  should  he  left  at  a  certain  place  for  collection,  {Logan  v.  EartweU,  5  Eas.  649 ; ) 
to  show  the  execution  and  delivery  of  an  instrument  on  a  day  diflfbrent  ftom  its 
date,  i8^eUon  v.  Vtmn,  6  Kaa.  128 ; )  and,  generally,  the  terms  of  a  written  contract  may 
be  varied,  modified,  waived,  annulled  or  wholly  set  aside  by  any  subsequently  exe- 
cuted contract,  whether  such  subsequently  executed  contract  be  in  writing  or  In 
parol,  {Todd  v.  Alien,  18  Eas.  645; )  to  prove  who  was  principal  and  who  surety,  {Bote 
v.ifaddm,po8t«447.) 

Parol  evidence  is  not  competent  to  prove  a  Judicial  sale,  {Porter  «.  WdU,  6  Eas. 
448;)  to  prove  a  parol  reservation  under  an  absolute  deed,  {OodariU  9.  Downey,  4  Eaa. 
427 ; )  to  change  a  simple,  unqualified  indorsement,  whether  In  fUll  or  in  blank,  into  an 
Indorsement  without  recourse,  {DooUlUe  v.  Farry,  20  Eas.  230 ; )  to  show,  in  the  absence 
of  Araud,  accident  or  mistake,  that  a  deed,  absolute  on  its  face,  was  given  in  trust, 
(Morratt  v.  Wafenon,  7  Eas.  206;)  to  change  a  stipulation  made  by  attorneys  in  a  case, 
In  wilting,  {HiaU  v.  Auld,  11  Eas.  176;)  to  prove  a  consideration  of  a  different  char- 
acter firom  that  stated  In  the  contract,  {FaeUer  v.  Ibrd,  post,  appendix,  p.  *Z1.)  The 
UabUlty  of  simple  receipts  to  be  varied  by  parol  evidence  diacuased,  {Bemk  v.  Becker, 
poat*2lO.) 

[2]  An  affidavit  to  be  naed  as  evidence  should  state  tojctB  positively,  and  not  metelj 
upon  belief,  (TAompstm  v.  HifftnMhaan,  18  Eas.  42;)  should  be  complete  In  Itself; 
{Beweuv.  IdnaooU, 20 Eas. 6870 
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&  C6n8Idesation;  ParHal  Payment.  A  partial  payment  of  a  note^ 
recited  in  an  indorsement  made  after  the  note  was  over  due,  cannot 
furnish  a  valid  consideration  for  an  alleged  agreement,  attempted 
to  be  set  up  in  an  answer,  that  the  money  paid  by  defendants,  at 
the  time  of  the  indorsement  on  the  note,  was  paid  on  an  agreement 
that  the  payees  were  to  attempt  the  collection  of  the  balance  due 
on  the  note  from  the  osMto  of  the  makers,  before  calling  upon  the 
makers.  Such  answer  constitutes  no  defense  to  an  action  on  the 
note.  [31 

Error  from  Leofoenworth  District  OourL 
The  opinion  of  the  court  gives  a  fall  statement  of  the  case. 

Orozier  and  Hemingray,  for  plaintiffs  in  error: 

L  The  petition  was  bad,  because  it  contained  no  averment 
of  an  attempt  on  the  part  of  plaintiffs  to  collect  the  note 
from  [*109]  Pemberton  <fe  Co.,  in  Kentucky.  The  indorse- 
ment on  the  note  contains  a  condition  precedent  to  be  per- 
formed by  the  payees.  The  words,  "  if  the  balance  due  on 
this  note  is  collected  in  Kentucky,"  can  have  no  reasonable 
intendment  unless  they  refer  to  some  future  action;  and  it  is 
clear  from  the  body  of  the  note  that  the  parties  intended 
that  the  payees  should  pursue  their  remedy  against  the  assets 
of  Pemberton  &  Co.  before  calling  upon  the  makers  of  the 
note,  and  that  the  consideration  of  the  payment  indorsed  on 
the  note  was,  that  the  payees  should  exhaust  their  remedy 
against  the  assets  of  Pemberton  &  Co.  before  calling  upon 
the  promisors.  (Berry  v»  Wisdom^  3  Ohio  S.  241 ;  Thurston  & 
Haya  v.  Ludwig^  6  id.  1 ;  Rector  v.  Purdy,  1  Mo.  186;  Parry  v. 
Bannick^  3  id.  447 ;  Owens  v.  Oufery  2  id.  39 ;  Adams  v.  SherriU^ 
14  How.  297;  While  v.  Brawn,  id.  282;  Tsst^  v.  DewiU,  1  Ker- 
nan,  454 ;  Oakley  v.  Morton^  id.  25.) 

Section  one  hundred  and  thirty-one  of  the  code  of  civil 
procedure  preserves,  by  implication,  the  requirement  of  the 
common  law  that  performance  of  conditions  precedent  must 
be  pleaded. 

[3]  A  payment  of  a  port  of  an  amount  due  is  not  a  sufficient  conaidezatlon  to 
sostaln  an  agreement  to  extend  the  time  of  payment  of  tiie  raddue.  iRoyoU  v^tdmdr^ 
«V,15Ka&6eL  See i>iuUeyv.JSeyfioMf» poet •SBBi.) 
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11.  The  court  below  erred  in  refusing  to  allow  the  amended 
answer  to  be  filed  on  affidavit  of  one  of  the  defendants.  The 
amended  answer  alleged  that  the  payees  in  the  note^  by  their 
contract  in  the  indorsement  contained,  agreed  to  first  resort 
to  the  assets  of  Pemberton  &  Co.,  in  Kentucky,  for  the  balance 
due  or  said  note;  that  this  agreement  was  the  consideration 
of  the  payment  mentioned  in  the  indorsement,  and  that 
Pemberton  &  Co.  were  solvent.  If  the  amendment  showed 
a  meritorious  defense  the  court  should  have  set  aside  the 
judgment  and  allowed  the  answer  to  be  filed.  (Code  Civ. 
Pro.  §§  146  and  149  inclusive;  Irwin  v.  Bank  of  Bdlefoniainej  6 
Ohio  S.  81 ;  Dutcher  v.  Slack^  3  How.  322;  Fidd  v.  Hawhhurst,  9 
How.  75.) 

5.  A.  StinsoUy  for  defendants  in  error:  pilO] 

I.  The  demurrer  was  properly  overruled.  The  promise  is 
not  in  any  sense  conditional.  It  is  a  promissory  note,  the 
condition  being  only  such  as  the  law  annexes  to  all  promises. 
The  defendants  promise  to  pay  a  sum  certain  on  a  day  certain, 
provided  the  amount  is  not  paid  before.  The  averments 
that  the  amount  claimed  is  due,  and  that  no  part  thereof  has 
ever  been  paid,  negative  the  idea  that  it  has  been  collected. 

II.  By  the  note,  no  obligation  is  created  on  the  part  of 
these  plaintifBs  to  collect  any  sum  from  any  assets,  or  any 
right  so  to  do.  The  note  cannot  in  any  manner  be  construed 
as  an  equitable  assignment  of  the  assets  named  to  these 
plaintiffs. 

III.  The  motion  to  file  an  amended  answer  was  properly 
overruled.  The  record  shows  that  a  judgment  had  been  ren- 
dered before  this  motion  was  made,  and  the  first  step  for  the 
defendants  to  take  was  to  set  aside  the  judgment  Until  this 
was  done  no  answer  could  be  filed.  If  the  motion  to  reverse 
or  vacate  the  judgment  was  made  in  the  court  in  which  it 
was  amended,  it  should  have  been  under  section  five  hundred 
and  forty-six  of  the  code,  and  in  the  manner  therein  pre- 
scribed, and  in  the  sections  following.  No  such  motion  was 
made  in  this  case,  so  that  no  error  can  be  assigned  on  the 
part  of  the  court  in  this  matter. 
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rv.  If  application  is  made  to  the  supreme  court  to  reverse 
the  judgment  of  the  court  below,  it  must  be  in  a  matter  in 
which  that  court  had  an  opportunity  to,  and  did,  exercise  its 
judgment,  and  in  this  case  the  only  matter  properly  presented 
was  the  demurrer,  as  no  application  for  leave  to  answer  was 
made  until  after  tiip  overruling  of  the  same  and  the  rendition 
of  judgment  in  the  action. 

V.  In  any  case,  before  an  answer  could  be  filed  out  of  time, 
there  must  be  some  showing  of  merits.  Here  there  is  none. 
The  affidavit  of  William  Pemberton,  upon  which  the  motion 
["^111]  is  predicated,  is  not  to  facts  showing  a  defense  but  to 
ali^al  conclusion;  while  the  affidavit  to  the  answer,  which 
was  offered,  may  be  strictiy  true  and  yet  the  affiant  have  no 
knowledge  or  belief  about  the  matter  in  controversy. 

VI.  The  answer,  if  true,  shows  no  defense.  It  admits  the 
existence  of  a  legal  liability  for  which  the  note  was  given, 
and  their  subsisting  obligation  to  pay  it,  so  that  the  consider- 
ation was  sufficient  The  part  payment  which  they  make 
cannot  be  used  to  support  the  consideration  for  a  new  prom- 
ise. They  did  what  the  note  bound  them  to  do — nothing 
more.  It  does  not  show  that  these  plaintiff  could,  if  they 
were  so  disposed,  enforce  the  collection  against  the  assignee. 
They  do  not  show  by  their  answer  that  they  are  in  any  way 
damnified  by  the  judgment;  if  they  pay  the  note  they  have 
the  assets. 

VIL  Parol  evidence  is  inadmissible  to  change  the  tenor 
and  effect  of  a  note. 

The  opinion  of  the  court  was  delivered  by 

Baiusy,  J:  This  case  comes  before  this  court  on  a  petition 
in  error,  praying  for  the  reversal  of  a  judgment  rendered 
against  the  plaintiffs  in  error,  and  in  &vor  of  the  defendants 
in  error,  in  June,  1859,  by  the  United  States  district  court 
for  the  first  district  of  the  late  territory  of  Elansas,  sitting  in 
the  county  of  Leavenworth. 

The  action  in  the  court  below  was  brought  to  recover  the 
balance  due  on  a  note,  of  which  the  following  is  a  copy: 


112  SUPREME  COURT  OF  KANSAS. 

Pemberton  v.  Hoosier. 

"Leavenworth  City,  Kansas  Tsrbitort,  ) 
«'$2,040.     *  May  1st,  1858.  | 

"On  or  before  the  first  day  of  October,  A.  D.'1858,  we  or 
either  of  us  promise  to  pay  Hoosier  &  Overshiner,  or  order, 
two  thousand  and  forty  dollars,  for  value  received,  payable 
at  the  banking  house  of  J.  G.  Hemingray  &  Co.,  in  said  city 
and  territory,  negotiable  and  payable  without  de&Ication  or 
discount;  frcvidedj  said  sum  is  not  in  the  meantime  collected 
[*112]  fix>m  the  assets  of  Pemberton  &  Co.,  in  the  county  of 
Christian  and  state  of  Kentucky. 

(Signed,)  "  W.  &  A.  Pemberton." 

On  this  note  was  the  following  indorsement,  made  Janu- 
ary 19, 1859,  viz.: 

"  Received  of  W.  <t  A.  Pemberton  ($1,370.89)  one  thousand 
three  hundred  and  seventy  dollars  and  eighty-nine  cents  on 
the  within  note,  and  if  the  balance  due  on  this  note  is  col- 
lected in  Kentucky,  this  note  is  to  be  delivered  up  to  W.  & 
A.  Pemberton.  "Hoosier  &  Overshiner." 

The  petition  of  plaintifis  below  was  in  common  form, 
setting  forth  the  execution  and  delivery  of  the  note  by 
defendants  to  plaintiffs,  with  copy  of  the  note  and  of  the 
indorsement,  and  concludes  as  follows,  viz.:  "Plaintiffs 
further  state,  that  no  part  of  the  balance  of  said  debt  has 
been  paid,  and  that  there  is  yet  due  to  them  on  the  note 
aforesaid  the  sum  of  seven  hundred  and  six  dollars  and 
seventeen  cents,  with  interest,  etc.,  no  part  of  which  has  been 
paidy 

To  this  petition  the  defendants  demurred,  and  their  demur- 
rer was  overruled  by  the  court.  Whereupon  defendants 
excepted,  and  afterwards,  by  leave,  filed  their  answer,  admit- 
ting the  execution  of  the  note,  and  alleging  the  payment  of 
one  thousand  three  hundred  and  seventy  doUaxs  and  eighty- 
nine  cents,  on  the  29th  of  January,  1859,  to  have  been  paid 
f^wUh  the  express  agfeementy  as  stated  in  the  indorsement  on  said 
note,  •  •  •  •  that  plaintiffs  should  collect  the  balance  due  on 
said  note  in  Kentucky ,  ovJt  of  the  assets  of  Pemberton  &  Cb.,  in  the 
covaUy  of  Christian  and  state  of  Kentucky,  in  accordance  with  the 
stipulations  contained  in  the  body  of  said  note.^ 
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Defendants  also  ayer  in  their  answer  that  plalati£G3  had 
made  no  effort  in  Kentucky  "to  collect  the  balance  of  said 
note  from  the  assets  of  Pemberton  &  Co.,  in  due  form  of 
[*113]  law,"  and  state  "that  there  are  in  the  hands  of  A.  D. 
Bogers,  Esq.,  an  officer  appointed  by  the  circuit  court  for  the 
county  of  dbristian,  in  said  state  of  Kentucky,  abundant 
assets  for  the  payment  of  the  balance  due  on  said  note,  and 
that  said  note,  when  properly  presented  to  said  A.  D.  Rogers, 
will  be  paid  off." 

This  answer  having  been  filed  by  defendants,  the  court 
below  rendered  judgment  over  the  answer,  in  favor  of  plain- 
tiffs. Whereupon  defendants'  counsel  moved  to  set  aside  the 
judgment,  and  for  leave  to  file  an  amended  answer,  on  affi- 
davit of  Will\iam  Pemberton,  filed,  which  affidavit  sets  forth: 

Mrgt,  "That  defendants  have  a  meritorious  defense  to  said 
action."  Second.  "  That  they  are  not  lawfully  liable  to  pay 
to  plaintifb  the  amount  in  their  petition  claimed."  Third. 
^'That  this  affidavit  is  not  made  for  delay,  but  that  justice 
may  be  done."  Fmrth.  "  That  the  facts  set  out  in  the  amended 
answer  are  true." 

The  amended  answer  referred  to  in  this  affidavit  sets  forth, 
that  the  defendants,  with  one  Wm.  M.  Hill,  copartners  as 
Pemberton  &  Co.,  residing  and  transacting  business  in  Chris- 
tian county,  Kentucky,  had,  at  some  time  not  specified,  made 
an  assignment  of  all  their  effects  to  one  A.  D.  Rogers,  as 
trustee  for  the  benefit  of  their  creditors;  that  the  plaintiff 
were  creditors  of  said  firm  of  Pemberton  &  Co.,  and  the  note 
in  suit  was  given  plaintiffs  to  secure  them  against  loss,  said 
note  to  be  paid  on  the  first  day  of  October,  1858,  ^^ provided 
that  the  sum  mentioned  in  said  note  was  not  collected  from 
the  assets  of  Pemberton  &  Co.,  in  the  state  of  Kentucky, 
prior  to  the  said  1st  day  of  October,  1858;  that  afterward^ 
to  wit,  on  the  19th  of  January,  A.  D.  1859,  said  note  being 
unpaid  from  the  assets  of  Pemberton  &  Co.,  plaintifis  having 
&iled  to  collect  the  same  from  said  assets,  because  said  assets 
had  not  been  fully  marshalled,  defendants  paid  on  said  note 
["^114]  the  sum  of  one  thousand  three  hundred  and  seventy 
dollars  and  eighty-nine  cents,  and  in  conMercUiun  of  said 
payment  being  then  and  there  made  by  defendants,  plaintifib 
a— 1  KA0. 
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agreed  to  reeort  to  the  assets  of  said  P^uberton  &  Co.,  in  the 
state  of  Kentucky,  and  rely  first  upon  them,  out  of  which  to 
obtain  pajrment  for  the  balance  of  said  note,  and  these 
defendants  were  not  to  be  called  upon  to  pay  said  balance 
until  plaintifiGs  had  exhausted  their  remedy  against  the  said 
assets  in  Kentucky,  which  they  have  not  done,"  etc. 

"Defendants  further  state  that  there  are  now, and  have 
been,  sufficient  assets  in  the  hands  of  said  trustee,  Rogers,  to 
pay  said  plaintiffs'  claim  in  fiill,  and  that  said  Rogers  will, 
from  said  assets,  fully  pay  off  said  balance  when  thereto  prop- 
erly requested,  after  he  siiall  have  fully  marshalled  the  assets 
of  said  Pemberton  &  Co.,  which  defendants  are  informed, 
and  believe,  has  been  already  done;  that  defendants  will 
always  be  ready  to  pay  said  note  when  they  sh^  be  thereto 
liable;  that  they  are  but  sureties  for  the  payment  of  said 
balance,  as  is  well  known  by  said  plaintifis,  and  that  this  was 
the  agreement  between  plaintiffs  and  defendants.  Of  all 
which  defendants  put  themselves  upon  the  country,"  etc. 

The  assignment  of  error  is  as  follows:  First.  "The  court 
erred  in  overruling  the  demurrer  of  the  defendants  in  the 
court  below,  who  are  plaintiffs  here."  Second.  "The  court 
erred  in  overruling  the  motion  of  the  plaintiffs  herein,  who 
were  defendants  in  the  court  below,  and  refusing  to  allow 
them  to  file  their  amended  answer." 

First.  It  is  claimed  that  the  court  below  ought  to  have  sus- 
tained the  demurrer,  because  the  note  set  forth  in  the  petition, 
and  the  indorsement  on  said  note,  include  a  oondiHon  prece" 
dentj  while  the  petition  &ils  to  aver  performance  of  such  con- 
dition. This  position  we  deem  untenable.  The  promise  to 
pay  is  in  no  sense  conditional.  The  defendants  promise  to 
pay  a  sum  certain  on  a  day  certain,  [*116]  provided  only, 
that  it  is  not  paid  before  that  time.  The  condition  is  only 
such  as  the  ItCw  annexes  to  all  promises  to  pay,  and  the  effect 
of  expressing  such  condition  is  simply  to  charge  third  parties 
with  notice. 

The  conditional  words  of  the  note  do  not  create  or  im- 
pose upon  the  pa3^ees  any  obligation  to  collect  any  sum  of 
money  from  the  assets  mentioned,  or  to  do  any  other  act 
whatever,  and  the  averment  in  the  petition  that  "no  part  o^ 
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the  balance  of  said  debt  has  been  paid,  and  that  there  is  yet 
due  to  them  on  the  note  aforesaid  the  stun  of  seven  hun- 
dred and  six  dollars  and  seventeen  cents,  no  part  of  which 
lias  been  paid,"  are  sufficient  to  negative  the  idea  of  pay- 
ment, whether  from  the  assets  mentioned  or  from  any  other 
Bonrce.    The  demurrer,  therefore,  was  properly  overruled. 

Sectmd,  Judgment  having  been  rendered  for  plaintifis,  over 
ihe  answer,  was  the  motion  to  set  aside  said  judgment,  and 
fi>r  leave  to  file  the  amended  answer  on  the  affidavit  of  Wm. 
Pemberton,  properly  overruled?  The  defendants  could  only 
elaim  to  file  their  amended  answer  out  of  time,  by  showing, 
to  the  satisfaction  of  the  court,  a  meritorious  defense,  and 
that  they  did  not  demur  for  delay.  (Code,  §  146.)  The  affi- 
davit filed  in  support  of  the  motion  contains,  not  a  state- 
ment of  facts,  but  of  conclusions  of  law. 

Third.  The  proposed  amended  answer  does  not  state  fietcts 
sufficient  to  constitute  &  valid  defense.  The  amended  answer 
shows  that,  on  the  19th  day  of  January,  1869,  the  plaintifBs 
kad  made  efforts  to  collect  the  amount  of  the  note  in  Ken- 
tucky, and  had  failed  so  to  do;  that  on  that  day  defendants 
paid  to  plaintiffi  one  thousand  three  hundred  and  seventy 
dollars  and  eighty-nine  cents,  in  consideration  of  which 
payment  plaintifis  made  a  certain  agreement.  But  the 
agreement  of  January  19,  1859,  was  in  writing,  and  parol 
evidence  cannot  vary  or  contradict  it,  and  besides,  ['''116]  the 
whole  amount  of  said  note  being  more  than  three  months 
over  due,  the  payment  of  a  part  of  that  amount  cannot  fur- 
nish a  valid  consideration  for  the  agreement  defendants 
attempt  to  set  up.  They  did  what  the  note  bound  them  to 
do,  and  no  more. 

It  is  therefore  ordered  by  the  court,  that  the  judgment  of 
the  court  below  be  affirmed,  and  that  a  mandate  issue  to  said 
oourt  to  carry  the  judgment  into  efiect.  Judgment  in  this 
court  against  plaintifBs  in  error  for  oosts  and  execution 
thereon. 

All  the  JoBtices  oononrring. 


) 
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William  H.  Matbebry,  et  aLj  v.  Norval  EL  Eelley. 

L  Drmubrbb.  a  demurrer  is  a  pleading,  as  now  used,  created  by  the 
code,  and  can  only*  be  used  when  it  appears  on  the  &ce  of  the 
pleading  demurred  to  that  one  of  the  six  causes  exists  designated 
in  the  code.  Therefore,  an  allegation  in  a  demurrer  "that  the 
petition  does  not  state  that  the  alleged  imprisonment,  and  the 
wrongs  and  injuries  said  to  have  been  done  him  at  the  same  time 
and  place,  were  done  without  authority  of  law,  or  unlawfully,"  not 
being  one  of  the  causes  provided  for  in  the  code,  can  be  regarded 
only  as  an  objection  that  the  petition  does  not  state  sufficient 
facts.  [1] 

2.  Falsb  Ikprisokmemt.  Where  the  petition  in  the  case  shows  that 
in  September,  1858,  A.  was  arrested  by  B.,  sheriff  of  Madison  county, 
under  a  warrant  issued  on  the  affidavit  of  C,  by  D.,  probate  judge 
of  that  county,  and  taken  from  his  dwelling  in  Breckenridge  county, 
and  placed  in  charge  of  E.,  deputy  sherifr  under  B.,  and  was  thus 
detained  seven  days,  and  that  said  persons  "caused  the  same  to  be 
done  unlawfully,  and  then  and  there  imprisoned  the  plaintiff,  and 
kept  and  detained  him  in  prison  there,  without  any  reasonable  or 
provable  cause  whatever,  for  a  long  space  of  time,"  and  where  copies 
of  the  affidavit,  warrant  and  sheriff's  return  are  made  part  of  the 
petition  as  being  all  the  proceedings  in  the  case ;  heldj  that  a  joint 
demurrer  by  the  defendants,  on  the  ground  that  "petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  waa  properly 
overruled.  In  such  a  case  the  defendants  must  show  affirmatively, 
not  only  a  justification  for  the  arrest^  but  the  causes  for  the  con- 
tinued imprisonment. 

d.  Tort;  Court;  Remedy,  Where  an  inferior  court  has  jurisdiction 
of  the  subject  matter,  but  is  bound  to  adopt  certain  forms  in  its 
proceedings,  from  which  it  deviates  to  the  injury  of  a  party,  he 

(Ij  An  objection  to  one  defense  that  It  is  inconsistent  with  and  contradictory  to 
another,  cannot  be  raised  by  demurter.  {Louimer  v.  EeUq/,  10  Kas.  29^.)  A  general 
demurrer  can  never  reach  a  separate  cause  of  action,  or  a  separate  defense,  or  an 
entire  pleading,  merely  for  superfluity.  {OUchrid  v.  SdanicUmg,  12  Kas.  270.)  A  de- 
murrer to  an  answer,  on  the  ground  that  the  snswer  does  not  state  &ctB  suiScient  to 
constitute  a  defense  to  the  plaintiflTs  cause  of  action,  may  be  carried  back  and  sus- 
tained as  against  the  petition,  where  the  petition  does  not  state  fkcts  sufficient  to 
constitute  a  cause  of  action.  {Stale  ex  rd.  v.  Pawnee  Cb.,  12  Kas.  426.)  Where  there  is 
an  absolute  want  of  allegations  sufficient  to  make  out  a  cause  of  action,  demurrer, 
and  not  motion  to  make  more  definite  and  certain,  is  the  proper  remedy.  (Bradley  o. 
fkwMiiriC.  20  Kas.  4620 . 
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has  a  remedy  by  action  against  all  those  who  participated  in  the 
iiyury.  M  -         [ni7] 

1  GoNBnTunoN;  SUxttUory  Oonriruction^  The  constitution  is  law— the 
fondamental  law — and  mnst  as  much  be  taken  into  consideration  by 
a  justice  of  the  peace  as  any  other  tribunaL  It  is  the  duty  of  all 
courts  to  pass  ui)on  and  determine  the  constitutionality  of  statutes, 
and  to  construe  apparently  conflicting  laws,  and  decide  which  of 
the  two  shall  prevail. 

&.  ImrBvcnoNS.  When  an  instruction,  partly  good  law  and  .partly 
bad,  is  asked  as  an  entirety,  the  court  may  refuse  the  instruction 
prayed  for,  or  better,  give  so  much  of  it  as  would  be  unobjection- 
able. (Ibpeita  v.-TutOe,  5  Kas.  426;  Douglas  v.  Wolf,  6  id.  88;  Dvikwa 
«.  i2an(2a2, 19  id.  214;  Kq»,  Ins.  Co.  v.  Berry,  8  id.  159.) 

Error  from  Breckenridge  District  Court. 

Petitton  in  error,  brought  by  William  H.  Mayberry,  A. 
D.  Graham,  E.  B.  Kirkendall  and  Wesley  Pearson,  against 
Nerval  H.  Kelley.  A  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

WUson  Shannon^  for  plaintiffs  in  error: 

The  error  complained  of  in  this  record  is  in  the  court  over- 
ruling the  demurrer,  and  in  refusing  to  give  the  instructions 
set  forth  in  the  record.  The  same  question  is  raised  on  the 
demurrer  that  is  presented  in  the  instructions  that  were 
refused.  By  the  sixth  section  of  the  probate  court  act  of 
1855,  page  two  hundred  and  twenty-seven,  the  probate  court 
is  made  a  court  of  record.  The  first  section  of  the  third 
article  of  the  act  of  criminal  procedure,  passed  February  12, 
1858,  page  one  hundred  and  seventy-one,  gives  the  judges  of 
the  several  courts  of  record  and  justices  of  the  peace  juris- 
diction to  apprehend  persons  charged  with  offenses. 

The  assault,  or  arrest,  complained  of,  is  alleged  to  have 
taken  place  on  the  10th  of  September,  1858.  By  the  act  for 
the  punishment  of  crimes,  passed  in  1855,  (which  was  in 

[2]  When  the  acta  of  offlcen  in  arresting  and  Imprisoning  a  person  are  void,  they 
tnUaUe  to  the  paity  iz^Jored,  although  they  may  have  acted  in  entire  good  laith. 
When  an  offleer  acts  without  authority,  or  exceeds  bis  authority,  he  is  liable,  vhether 
he  aeti  maliciously  or  not  {PnU  v.  McDonald,  7  Kas.  426.)  False  imprisonment  may 
be  eomxiitted  without  the  aUghteat  li^ury  to  character  and  reputation.  {Gmner  v. 
jriioHlef.17Ka8.4aB.) 
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force  at  this  time,)  pages  two  hundred  and  forty-f wo  and  two 
hundred  and  forty-three,  sections  thirfy-four  and  thirty- 
seven,  makes  an  assault  and  battery  wilSi  intent  to  kill,  an 
offense.  The  law,  therefore,  at  the  time  the  probate  judge 
issued  the  warrant,  gave  him  the  right  to  do  so.  So  £eu:  as 
the  legislative  [*118]  enactments  are  concerned,  the  probate 
judge  had  jurisdiction.  But  it  is  claimed  that  the  statute 
giving  the  probate  judge  jurisdiction  in  criminal  cases  to 
arrest  is  void,  for  the  reason  that,  by  the  organic  act,  the 
legislature  had  no  power  to  confor  such  jurisdiction  on  the 
probate  judge.  As  the  legislature  of  the  territory  expressly 
gave  to  the  probate  court  jurisdiction  in  cases  of  this  kind, 
and  that,  in  pursuance  of  tiie  express  provisions  of  the  stat- 
ute law,  he  issued  the  warrant  in  this  case  to  Kirkendall, 
the  sheriff  that  the  probate  judge  is  justified  in  issuing  the 
warrant,  and  the  sheriff,  and  all  acting  under  him,  are  pro- 
tected by  it. 

It  is  not  the  province  of  inferior  courts,  such  as  justices' 
and  probate  courts,  to  decide  on  the  constitutionality  of  a 
law,  and  much  less  is  it  the  province  of  mere  ministerial 
officers  to  do  so.  If  there  had  been  no  act  of  the  legislature 
giving  to  the  probate  court  jurisdiction  it  would  have  pre- 
sented a  very  different  question.  All  officers  of  the  law, 
whether  judicial  or  ministerial,  or  inferior  or  superior,  are 
bound  to  know  whether  a  law  exists  or  not  But  when  a 
law  does  exist,  inferior  courts  and  ministerial  officers  are 
not  bound  to  know  whether  it  is  constitutional  or  not.  A 
contrary  doctrine  would  require  the  sheriff— a  mere  ministe- 
rial officer — ^to  decide  and  pass  upon  the  constitutionality  of 
a  law  passed  by  the  wisdom  of  the  legislature.  And  yet,  if 
he  is  to  be  made  liable  in  damages  if  he  acts  under  an  uncon- 
stitutional law,  he  must  necessarily  have  the  right  to  pass 
upon  its  constitutionality  in  order  to  avoid  damages.  Even 
the  highest  judicial  tribunals  of  the  country,  for  a  long  time, 
hesitated  to  decide  a  law  unconstitutional.  Different  judges 
decided  this  question  in  different  ways ;  the  weight  of  author- 
ity, however,  being  in  favor  of  the  right  of  the  court  to  pro- 
nounce a  law  unconstitutional,  and  therefore  not  binding. 
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But  no  court  ever  supposed,  for  a  moment,  that  a  consta- 
ble, [*119]  or  sheriff,  or  other  ministerial  officer  possessed 
such  right.  At  length  Chief  Justice  Marshall,  in  the  case  of 
Marbenry  v.  Madiaonj  (1  Cranch,  137,)  gave  such  a  clear  and 
forcible  opinion  in  favor  of  the  right  of  the  judges  to  declare 
an  act  of  the  law-making  power  unconstitutional  and  void, 
that  the  courts  have  since  followed  that  decision,  and  it  may 
be  considered  the  settled  law  in  America,  so  far  as  the  higher 
courts  are  concerned.  I  cannot  do  better  than  to  caU  the 
attention  of  the  court  to  the  remarks  of  Chancellor  Kent  on 
this  subject,  which  will  be  found  in  volume  first  of  his  com- 
mentaries, pages  four  hundred  and  forty-seven,  four  hundred 
and  forty-eighty  four  hundred  and  forty-nine  and  four  hun- 
dred and  fifty. 

This  question  never  could  have  arisen  in  England,  or  in 
any  country  where  they  have  no  written  constitution.  In 
England,  parliament  is  omnipotent,  and  when  their  will  is 
clearly  expressed  in  a  law,  the  courts,  and  all  officers  of  the 
government,  as  well  as  the  people,  are  bound  by  it  But  in 
our  country  it  is  very  different.  Here  we  have  written  con- 
stitutionB,  and  it  occasionally  happens  that  the  laws  passed 
.  are  in  confiict  with  the  constitution.  In  such  cases  it  is  the 
duly  of  the  superior  courts  to  determine  how  far  the  statute 
law  is  void,  and  not  the  business  of  sheriffs  and  constables. 

The  most  difficult  questions  presented  to  our  courts  for 
determination  are  firequentiy  constitutional  questions;  and  it 
not  unfirequently  happens  that  the  ablest  judges  differ  in 
opinion,  one  holding  that  a  law  is,  and  the  other,  equally 
learned,  holding  that  it  is  not  constitutional.  How  absurd 
it  would  be  to  require  an  inferior  court,  having  no  preten- 
sions to  equal  learning,  or  a  sheriff  or  constable,  to  pass  on 
grave  and  difficult  constitutional  questions. 

It  is  well  settled  that  all, acts  done  under  a  void  process 
are  illegal;  but  what  is  a  void  process?  Process  issued  in 
pursuance  to  a  law  passed  by  the  legislature  cannot  be  con- 
Adered,  [*120]  so  Heut  as  those  acting  under  it  are  concerned, 
as  void.  If  the  process  is  merely  voidable,  it  is  well  settled 
that  it  will  protect  those  acting  under  it.  Was  the  warrant 
issued  in  this  case  by  the  probate  judge  void  or  voidable  t    If 
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void,  it  is  no  protection.  If  voidable,  it  is  an  ample  protec- 
tion to  the  sheriff,  and  those  aiding  and  assisting  him,  or 
acting  under  him*  A  process  may  be  void  so  Heut  as  the  par- 
ties originating  and  issuing  the  same  are  concerned,  while  at 
the  same  time  it  may  be  a  good  precept  for  the  officer  serving 
it  (See  the  case  of  The  State  v.  Weedy  1  Foster,  [N.  H.]  262, 
reported  in  Livingston's  Law  Magazine,  Feb.  No.  1858,  vol.  1, 
No.  2,  pp.  97,  98.) 

But  I  deny  that  the  law  giving  the  probate  court  jurisdic- 
tion is  in  violation  of  the  organic  act;  and  should  the  court 
reach  this  point  in  the  case  I  ask  them  to  decide  this  ques- 
tion. The  twenty-fourth  section  of  the  organic  act  gives  to 
the  territorial  legislature  fall  power  to  legislate  on  all  rightful 
subjects  of  legislation.  The  twenty-seventh  section  provides 
that  the  "jurisdiction  of  the  several  courts  herein  provided 
for,  both  appellate  and  original,  and  that  of  the  probate  courts, 
and  of  justices  of  the  peace,  shall  be  as  limited  by  law;  pro- 
videdy  that  justices  of  the  peace  shall  not  have  jurisdiction  of 
any  matter  in  controversy,  where  the  title  or  boundaries  of 
land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed 
shall  exceed  one  hundred  doUars;  and  the  said  supreme 
court  and  district  court,  respectively,  shall  possess  chancery 
as  well  as  common  law  jurisdiction."  This  section  marks 
out  certain  boundaries  of  jurisdiction  for  the  several  courts 
named,  and  the  legislature  cannot  either  give  or  take  away 
jurisdiction,  so  far  as  jurisdiction  is  given,  restricted  or  taken 
away.  But  within  these  outlines  and  limitations  I  can  see 
no  reason  why  the  legislature  of  the  territory  had  not  full 
power  to  confer  jurisdiction,  or  modify  it,  as  they  deemed 
best  for  the  public  [*121]  interest,  so  far  as  the  probate  court 
was  concerned.  Does  the  act  making  the  probate  court  a 
court  of  record,  and  giving  to  courts  of  record  jurisdiction  to 
issue  warrants  for  the  arrest  of  offenders,  in  any  way  interfere 
with  any  one  of  the  provisions  of  the  above  section?  If  so, 
I  am  wholly  unable  to  see  it;  and  if  they  do  not,  why  are  not 
those  acts  within  the  legislature's  power  to  pass?  But  it  la 
not  my  intention  to  submit  an  extended  argument  on  this, 
subject  I  cannot  suppose  that  the  court  will  ever  reach  this 
poir*.  in  the  case.    I  claim,  therefore: 
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L  Tbaty  at  the  time  the  warrant  was  issued  by  the  probate 
judge  and  served  by  the  sheriff,  no  decision  had  been  made 
by  the  supreme  court,  or  any  superior  court  of  the  territory, 
which  would,  under  the  laws  under  which  the  warrant  was 
issued,  be  a  nullity  on  the  ground  that  they  violated  the 
oiganic  act,  and  that  under  such  circumstances  those  laws 
were  a  protection  to  the  probate  judge  who  issued  the  warrant, 
and  to  the  sheriff  and  those  acting  under  him,  and  that  the 
court  ought  to  have  [so]  chaiged  the  jury,  and  having  fidled 
to  do  so  the  court  erred. 

n.  That,  if  the  warrant  was  void  as  to  the  probate  judge, 
it  was  only  voidable  as  to  the  sheriff,  and,  if  only  voidable, 
it  was  a  protection  to  the  sheriff,  and  that  the  court  erred  ih 
not  so  charging  the  jury. 

IIL  That  the  law  giving  the  probate  judge  the  right  to 
issue  warrants  for  the  arrest  of  offenders  was  not  in  violation 
of  the  organic  act,  and  that  consequently  the  warrant  issued 
by  him  in  this  case  was  legal,  and  furnished  a  pr6tection  to 
all  the  defendants  in  the  court  below,  and  that  the  court 
erred  in  not  so  charging  the  jury. 

No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

EiNGMAK,  J.:  This  was  an  action  for  damages  for  false  im- 
prisonment,  tried  at  the  September  Term,  1860,  of  [♦122]  the 
district  court  sitting  in  Breckenridge  county,  where  it  had  been 
taken,  by  change  of  venue,  from  Madison  county.  Two  points 
are  presented  by  the  petition  in  error.  The  first  is  on  the  over- 
ruling of  the  demurrer  to  the  petition.  The  second,  the  refusal 
of  the  court  to  give  the  instructions  asked  by  the  plaintifis  in 
error.  In  the  argument,  it  was  claimed  for  plaintiffs  in  error 
that  the  same  questions  were  raised  by  both  causes  of  error, 
but^  as  we  have  come  to  a  different  conclusion,  they  will  be 
considered  separately. 

The  petition  contains  the  usual  averments,  from  which  it 
appears  that,  in  September,  1858,  Allen  D.  Graham,  judge  of 
the  probate  court  of  Madison  county,  issued  his  warrant  direct- 
ing the  sheriff  dl  that  county  to  arrest  Kelley  on  a  charge  of 
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lussault  and  battery  with  intent  to  kill.  The  warrant  was  issued 
on  the  affidavit  of  William  H.  Mayberry.  Upon  this  warrant 
Kelley  was  arrested  and  taken  from  his  dwelling  house,  in 
Breckenridge  county,  and  placed  in  charge  of  Pearson,  deputy 
sheriff  under  Kirkendall,  in  Madison  county,  and  was  there 
detained,  seven  days.  After  stating  these  facts,  the  petition 
avers  that  ''the  said  William  H.  Mayberry,  Allen  D.  Graham, 
Elijah  Kirkendall  and  Wesley  Pearson  caused  the  same  to  be 
done  unlawfully,  and  then  and  there  imprisoned  him,  and 
kept  and  detained  him  in  prison  there  without  any  reasonable 
or  probable  cause  whatsoever,  (because  said  probate  court  of 
Madison  county  had  no  jurisdiction  of  the  subject  matter,)  for 
a  long  space  of  time,  to  wit,  for  the  space  of  seven  days,"  etc 

Copies  of  the  affidavit,  warrant  and  sheriff's  return  are 
made  part  of  the  petition,  as  being  all  the  proceedings  of  the 
probate  court  in  the  case. 

A  joint  demurrer  was  filed  by  all  the  defendants,  setting  up 
two  causes :  [*123]  Fird.  The  petition  does  not  state  that  the 
alleged  imprisonment,  and  the  wrongs  and  injuries  said  to 
have  been  done  him  at  the  same  time  and  place,  were  done 
without  authority  of  law,  or  unlawfully.  Second.  The  facts 
set  forth  in  plaintiff's  petition  are  not  sufficient  to  constitute 
a  cause  of  action. 

A  demurrer  is  a  pleading,  as  now  used,  created  by  the  code, 
and  can  only  be  used  when  it  appears,  on  the  (ojce  of  the 
pleading  demurred  to,  that  one  of  the  six  causes  exists  des- 
ignated by  the  code.  The  first  cause  of  demurrer' set  up  is 
not  one  provided  for  in  the  code,  and  could,  at  most,  only  be 
regarded  as  objecting  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  is  the  same 
as  the  second  cause  of  demurrer. 

It  is  claimed  that  the  defendants  below  were  justified  in 
their  acts  by  process  duly  and  lawfully  issued  firom  the  probate 
court,  and  that  this  appears  firom  the  petition,  and  the  papers 
filed  as  part  of  it  The  only  papers  filed  as  part  of  the  peti- 
tion are  the  affidavit,  warrant  and  sheriff's  return,  and  tiiese 
are  declared  to  be  all  the  papers  in  the  case.  There  is  no 
examination  of  the  accused,  no  order  postponing  the  examin- 
ation of  the  cause,  and  no  showing  that  KeUey  was  remanded 
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to  the  custody  of  the  sheriff  when  brought  before  the  probate 
judge.  Nothing  showing  for  what  cause  he  was  detained 
seven  days  in  prison,  and  then  left  to  go  without  either  dis- 
chaige  or  conunitment;  and  yet  the  defendants  admit,  by 
their  demurrer,  that  all  this  is  true.  If  properly  pleaded,  the 
warrant  would  have  been  a  sufficient  protection  to  IQrkendall 
and  Pearaon  for  the  arrest  of  Kelley,  provided  the  probate 
court  had  jurisdiction  of  the  case,  and  the  affidavit  of  May- 
berry  fully  authorized  a  magistrate  to  issue  a  warrant  for  the 
arrest  of  Eelley.  It  is  not  necessary  to  inquire  whether  the 
probate  court  had  jurisdiction,  because,  if  that  were  admitted, 
there  is  nothing  in  the  petition  showing  that  the  continued 
imprisonment  for  seven  days  was  lawfuL 

[*124]'  There  are  certain  causes  known  to  the  law  for  post- 
poning the  examination  of  a  person  charged  with  a  criminal 
offense,  meantime  keeping  the  accused  in  custody  by  mitti- 
mtis;  but  when  sued  for  Mbb  imprisonment,  the  defendants 
must  show  affirmatively,  not  only  a  justification  for  the  arrest^ 
but  the  causes  for  the  continued  imprisonment,  otherwise, 
the  arrest  being  l^al,  a  party  might  be  imprisoned  indefi- 
nitely, without  examination,  and  have  no  remedy  against 
those  detaining  him  in  custody.  No  cause  for  the  continued 
imprisonment  appears  in  the  petition,  and  of  this  trespass  all 
the  plaintifb  in  error  are  charged  as  being  guilty. 

When  an  inferior  court  has  jurisdiction  of  the  subject 
matter,  but  is  bound  to  adopt  certain  forms  in  its  proceedings, 
from  which  it  deviates  to  the  injury  of  the  party,  he  has  his 
remedy  by  action  against  all  those  who  participated  in  the 
injury,  (1  Chitty  PL  182.)  The  demurrer  was  properly  over- 
ndecL 

The  other  error  assigned,  is  in  the  refusal  of  the  court  to 
give  the  following  instructians  to  the  jury : 

"The  judges  of  a  local  or  inferior  court  of  a  state  or  terri- 
tory, the  ministerial  officers  of  such  court,  and  those  who  act 
mider  them  as  deputies  in  the  execution  of  the  laws  enacted 
by  the  l^slature  of  such  state  or  territory,  are  protected  by 
the  judicial  policy  of  the  law  against  any  claim  of  damage 
which  may  aoonie  or  reisult  to  individuaJs  firom  the  proper 


124  SUPREME  COURT  OF  KANSAa 

I 

Mayberry  v.  Kelley. 

execution  of  the  laws  bo  enacted,  and  such  protection  sub- 
sists in  fietvor  of  such  judge  and  ministerial  officers  of  the 
said  courts  for  all  official  acts  done  strictly  in  pursuance  of 
the  provisions  of  such  enactments,  prior  to  the  declaration  of 
a  competent  judicial  tribunal  touching  the  validity  of  such 
enactment." 

The  record  shows  none  of  the  evidence  in  the  case,  nor 
what  instructions  were  given  by  the  court,  so  that  we  are  not 
able  to  say  that  the  instruction  asked  for  had  any  relevancy 
to  the  testimony,  and  as  the  answer  was  a  joint  one  of  not 
['''125]  guilty,  we  do  not  see  what  application,  under  the  issue 
as  formed,  tiie  instruction  asked  could  have  had  to  any  testi- 
mony. 

It  is  claimed  by  counsel  for  plaintifis  in  errory'^that  the 
point  raised  by  the  instruction  is,  that  inferior,  courts  and 
ministerial  officers  have  no  right  to  judge  of  the  constitu- 
tionality of  a  law  passed  by  a  legislature.  Such  is  undoubt- 
edly the  object  of  the  instruction.  But  is  this  law?  If  so,  a 
court  created  to  interpret  the  law  must  disregard  the  consti- 
tution in  forming  its  opinions.  The  constitution  is  law — the 
fundamental  law,  and  must  as  much  be  taken  into  consider- 
ation by  a  justice  of  the  peace  as  any  other  tribunal.  Where 
two  laws  apparently  conflict,  it  is  the  duty  of  all  courts  to 
construe  them.  If  the  conflict  is  irreconcilable,  they  must 
decide  which  is  to  prevail,  and  the  constitution  is  not  an 
exception  to  this  rule  of  construction.  If  a  law  were  passed 
in  open  flagrant  violation  of  the  constitution,  should  a  justice 
of  the  peace  regard  the  law  and  pay  no  attention  to  the  con- 
/Btitutional  provision?  If  that  is  his  duty  in  a  plain  case,  is 
it  less  so  when  the  construction  becomes  more  difficult?  If 
an  inferior  court  was  incapable,  in  law,  of  passing  upon  the 
constitutionality  of  the  organic  law,  as  well  as  legislative 
enactments,  there  would  be  no  way  to  reach  many  such  cases 
by  superior  courts. 

Such  enactments  may  protect  ministerial  officers.  Their 
protection  is  the  process  they  have,  but  the  courts  have  none 
y>vit  the  law.  It  seems  to  the  court  that  part  of  the  instruo* 
tions  asked  were  good  law,  and  part  bad;  but  it  appears  to 
have  been  asked  as  an  entirety,  and  though  it  might  be  better 
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to  give  80  much  of  it  as  would  be  unobjectionable,  the  court 
is  not  bound  to  do  so,  but  may  simply  refuse  the  instructions 
prayed.    ( Walker  v.  DevlMs  Lessees^  2  Ohio  S.  593.) 

The  judgment  below  is  affirmed,  and  a  mandate  will  be 
sent  to  the  court  below,  directing  that  the  judgment  be  carried 
into  effect  Judgment  is  given  here  for  costs  against  the 
plaintifb  in  error,  and  execution  awarded. 

All  the  Justices  concurring. 


[*12ff|  Robert  G.  Elliott  v.  John  M.  Lochnane,  d  aL 

L  Liiotation;  Salutes  Qmstrued.  The  provision  in  the  act  approved 
February  12, 1858,  entitled  "An  act  to  establish  a  code  of  dvil  pro- 
cedare,"  (which  took  effect  April  1, 1858 J  that  actions  for  taking, 
detaining  and  injuring  personal  property  could  only  be  brought 
"within  four  years  next  after  the  cause  of  action  shall  have  ac- 
crued," supplied  and  repealed  the  three  years'  limitation  of  the  act 
of  1865,  and  added  one  year  to  the  time  for  commencing  suits  on 
that  class  of  causes  of  action,  in  all  cases  not  barred  by  the  law  of 
1855,  on  the  first  day  of  April,  1858. 

Z .  The  provision  in  section  fifteen  of  the  civH  code  of  1858, 

that  "civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  title  after  the  causes  of  action  sJuiU  have  accrued,** 
does  not  confine  the  effect  of  the  title  to  actions  thereafter  to 
accrue,  but  the  provision  applies  to  all  actions  not  then  commenced 
or  barred,  whether  the  cause  had  or  had  not  accrued,  and  continued 
in  force  until  it  was  supplied,  and,  by  implication,  repealed  by  the 
provisions  of  the  code  of  1859.    (L.  1859,  p.  84.) 

IL  Statdtoby  GoNSTBUonoN.  It  is  a  rule  without  exception,  that 
where  two  statutes  are,  in  any  respect^  in  both  language  and  mean- 
ing, irreconcilably  repugnant,  the  provisions  of  the  statute  last 
enacted  repeal  those  of  the  former  with  which  they  conflict. 

KOTL—Tlio  dedston  In  this  caae,  that  the  limitation  law  of  yebniaiy  12, 1858^ 
tppUfli  to  cauaes  of  action  exiating  when  it  passed,  and  that  the  time  of  oommeno- 
i%  actions  for  taking,  detaining  and  ix\)uring  personal  property  was  extended  one 
jva,eot^krmed,  {Sootv,  Bradley, i^osi  ^487;  BameBV.  Gianeif,i  Kaa.566.)  Tb»  oMl 
«ode  of  1869  took  effect  June  1,1850.   {fi(mif<uUv,I}(m^pk(m,ZKai^.2^ 
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4.  Obganio  Act;  Statvia.  By  the  oiganic  act  the  legialatire  power 
of  the  territory  was  vested  in  the  governor  and  legislative  assembly^ 
and  acts  of  the  legislature  became  laws  at  the  date  of  their  approval 
by  the  governor.  The  organic  act  required  no  "title/'  and  hence 
any  title  prefixed  to  an  act  is  no  part  of  the  law. 

5.  Code;  Statutory  Construction,  Section  one  of  "An  act  amendatory 
of  'An  act  to  establish  a  code  of  dvil  procedure/  approved  Febru- 
ary 10, 1859/'  providing  "that  the  act  to  which  this  is  amendatory 
shall  take  effect  and  be  in  force  from  and  after  the  passage  of  this 
act,"  could  not  put  the  code,  approved  February  11, 1859,  into  force 
on  February  10,  but  the  code  went  into  effect  June  1, 1859,  accord- 
ing to  its  provisions. 

6.  Limitationb;  Parlkvkitir  Com.  Where  an  action  was  brought  May 
21, 1859,  for  damages  in  destroying  personal  property  on  May  21, 
1856,  the  defendants,  in  their  answer,  set  up  the  three  years  statute 
of  limitation  of  1855,  and  the  two  years  statute  of  limitation  of 
February  11, 1859;  to  which  the  plaintiff  demurred,  and  the  demur- 
rer was  overruled  as  to  the  answer,  and  carried  back  to  the  plain- 
tiff's petition  and  sustained  as  to  the  petition.  Hddy  that  the 
petition  states  facts  constituting  a  cause  of  action,  that  the  sustain- 
ing of  the  demurrer  was  error,  and  that  the  answers  of  the  defend- 
ants, setting  up  the  statutes  of  limitation,  were  bad  on  demurrer. 

Bhror  from  Jefferson  District  OowrL 

[*127]  This  was  an  action  brought  by  Elliott,  plaintiff 
below,  against  the  defendants,  John  M.  Lochnane,  Peter  T. 
Abell,  Joseph  Can,  William  Sharp  and  Green  B.  Redman,  to 
recover  damages  for  the  taking,  injuring  and  destro3ring  of  a 
printing  press  and  other  personal  property  belonging  to  the 
plaintiff.  The  petition  was  filed  in  the  court  of  original 
jurisdiction  on  the  21st  day  of  May,  1859,  and  alleged  that, 
on  the  21st  day  of  May,  1856,  the  defendants,  with  force  and 
arms,  took,  injured  and  destroyed  certain  personal  property 
of  the  plaintiff,  etc.,  and  prayed  for  damages,  etc.  Three  of 
the  defendants,  Abell,  Redman  and  Carr,  severed,  and  filed 
separate  answers,  setting  up  substantially  the  following 
grounds  of  defense :  First.  A  general  denial  Second.  That 
the  cause  of  action  had  not  accrued  within  three  years. 
Third.  That  the  cause  of  action  had  not  accrued  within  two 
years. 

To  the  second  and  third  grounds  of  defense  the  plaintiff 
demurred,  for  the  reason  that  neither  of  said  grounds  was 
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sufficient  to  constitute  a  defense  to  the  action.  The  issue  of 
law  thus  joined  was  tried  at  the  October  Term,  1862,  of  the 
district  court  of  Jefferson  county,  and  the  demurrerof  plain- 
tiff was  overruled  as  to  the  answers,  and  carried  back  to  the 
petition,  and  judgment  rendered  for  the  defendants.  The 
petition  in  error  assigns  the  following  as  ground  of  error: 
That  the  court  below  erred  in  overruling  the  demurrer  of 
plaintiff  to  defendants'  answer,  and  asks  that  the  judgment 
of  the  district  court  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Lam  OarpenieTy  for  plaintiff  in  enor: 

L  The  statute  ot  limitation,  in  force  at  the  time  of  com- 
mencing an  action,  determines  the  rights  of  the  parties.  [*128] 
(PaUerscm  v.  Oaina,  6  How.  601, 602;  State  v,  Swope,  7  Porter  [Md.] 
91;  Angell  on  Limitations,  18,  note  3,  4th  ed.) 

n.  That  the  limitation  act  of  April  1, 1858,  putting  the 
period  of  limitation  in  actions  for  trespass  to  personal  prop- 
erty at  four  years,  repealed,  by  implication,  the  act  of  1855, 
which  gave  three  years.  (State  v.  Swope,  7  Porter,  91;  Bo98v. 
Dtival,  13  Pet  64;  ^impscm  v.  P(md,2  Curt.  C.  C.  502;  Morton 
V.  Sharkey y  McCahon's  R  113;  Angell  on  Lim.  18,  note  3.) 

ni.  But  plaintiff  was  in  time  under  the  law  of  1855.  The 
first  day  should  be  excluded,  and  the  last  included,  in  the 
computation  of  time  under  statutes  of  limitation.  (CbmeSt?. 
MoUon^  3  Den.  14;  Blane  v.  Beehier,  12  Mo.  477;  Kimme  v.  09- 
good's  Ad.,  19  Mo.  60;  Or^gfUh  et  al.  v,  Bogart  et  al.,  18  How.  168; 
Sndth  V.  Oasseb,  9  B.  Mon.  192;  Owen  v.  Slater,  26  Ala.  547; 
Long  V.  PhiUips,  27  Ala.  811 ;  Angell,  44,  45,  notes ;  Code  Civ. 
Pro.  §  597.) 

IV .  As  to  the  two  years  limitation,  the  defendants  contend 
that  the  act  of  February  10, 1859,  entitied  "An  act  to  estab- 
lish a  code  of  civil  procedure,"  passed  February,  1859,  (Laws 
'59,  p.  184,)  went  into  effect  on  the  10th  day  of  February,  and 
carried  the  principal  act  into  effect  with  it,  (§  1,  act  Feb.  10;) 
that,  by  the  twenty-second  section  of  the  code  of  1859,  this 
action  would  be  barred  in  two  years  ftom  the  accruing  thereof, 
which  period  had  elapsed  before  this  action  was  commenced. 
The  principal  act  was  approved  February  11, 1869,  and  was 
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to  take  effect  from  and  after  June  1, 1859.  The  last  expres- 
sion of  the  legislative  will  must  prevaiL  (Sedgwick  on  Btat 
Constr.  124,  416.) 

The  case  of  Southwark  Bank  v.  OornmonwedUhj  (26  Penn.  R 
448, 449,  referred  iA  in  Sedg.  416,)  appears  to  sustain  the  view 
that  the  act  last  signed  by  the  governor  is  not  necessarily  a 
repeal  of  another  act  previously  signed.  Whatever  may  be 
the  law  in  Pennsylvania,  we  contend  that  the  Pennsylvania 
[*129]  case  is  not  law  in  Kagsas.  By  the  organic  act,  "the 
legislative  power  and  authority  of  the  territory  of  Kansas'^ 
was  vested  in  a  governor  and  legislative  assembly.  (§  22.) 
This  is  no  new  arrangement.  ( 1  Black.  Com.  138.)  In  nearly 
all  the  states  the  legislative  power  is  vested  in  the  senate  and 
house  of  representatives,  and  the  governor  has  simply  a  veto 
power.  By  the  organic  act  the  governor  was  made  a  constit- 
uent part  of  the  law-making  powt^r;  he  constituted  one  of 
the  coordinate  elements  of  the  legislative  mind.  And  there 
can  be  no  law  without  a  concurrence  of  all  these  elements. 
Admitting,  for  the  sake  of  the  argument,  that  the  act  of  Feb- 
ruary 10  niay,  perhaps,  show  that  it  was  the  intent  of  the 
council  and  house  to  put  the  code  into  effect  forthwith,  yet  it 
might  not  have  been  the  intent  of  the  governor;  and  we  are 
to  presmne  that  he  acted  rationally,  and  intended  the  legiti- 
mate consequences  of  his  own  acts.  The  intent  of  the  council 
and  house  is  not  the  law.  By  legislative  intent  is  meant  the 
intent  of  the  entire  legislative  mind,  including  the  governor 
as  constituent  part  thereof.  But  we  are  not  prepared  to  admit 
that  these  two  acts  of  February  10  and  February  11  show  that 
it  was  the  intent  of  the  council  and  house  to  put  the  code  into 
effect  on  the  10th  of  Februarj'.  An  inspection  of  these  two 
acts  will  show  that  the*  amendatory  act  is  a  specimen  of  the 
hasty  and  inconsiderate  legislation  so  prevalent  at  the  present 
day,  and  does  not  express  the  deliberate  and  premeditated 
intent  of  the  legislative  assembly.  And  it  is  the  duty  of  the 
courts,  as  the  great  conservative  branch  of  the  government,  to 
interpose  their  influence  against  the  consequences  of  such 
legislation,  and,  in  doubtful  cases,  so  to  expound  the  law  as 
to  advance  right  and  justice. 

V.  The  construction  contended  for  by  defendants  would 
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be  retrospectiyey  and  acts  of  limitation  never  receive  a  retro- 
•pective  oonstmction  by  the  courts.  (Sedg.  196,  197,  682, 
683;  Murry  v.  Gibson^  15  How.  423;  Watts  v.  Kirby,  15  HL 
200;  [*130]  FuUer  v.  HavenJc,  1  Root,  [Ct]  288;  BiUinge  v. 
HaUj  7  GaL  5;  Angell,  18;  14  Ma  517.  There  can  be  found 
no  case  in  which  the  courts  have  construed  a  law  of  limita- 
tion to  cut  off  all  remedy  at  its  passage.  (State  v.  Swope^  7 
Por.  [Mi]  91.)  Would  a  law  cutting  off  all  remedy  be  con- 
stitutional? I  put  this  in  the  form  of  a  query  rather  than 
of  a  proposition.  If  this  action  arose  out  of  contract,  there 
would  be  no  doubt  (Sturgis  v,  Orovminshiddy  4  Wheat.  200, 
207 ;  BroMon  v.  Khme,  1  How.  315,  et  seq. ;  MeOracken  v.  Hay* 
wod,  2  How.  612;  Oantley^a  Lessee  v.  Ewmg,  3  How.  707.) 

Considering  this  as  an  action  ex  delicto,  would  the  legisla* 
tive  power  over  the  remedy  be  greater  or  more  absolute? 
There  is  an  admitted  distinction  between  the  right  and  the 
remedy.  See  case  of  Stwrgis  v.  Orovminshiddj  and  others 
referred  to  above.  But  a  l^slature  has  no  more  power  to 
destroy  a  right  by  acting  on  the  remedy,  than  by  enacting  a 
law  which,  by  its  very  terms,  would  expressly  destroy  that 
right.  This  proposition  is  fully  supported  by  the  cases  above 
referred  to. 

But,  on  principle,'  it  is  contended  that  there  can  be  no 
right  or  obligation  which  the  law  refuses  to  enforce.  The 
very  term,  legal  right,  implies  a  remedy  to  enforce  that  right. 
If^  theoreticaJly,  there  can  be  a  legal  right  without  a  remedy 
for  the  violation  of  that  right,  it  amounts  to  nothing  more 
than  a  mere  abstraction.  The  connection  between  the  right 
and  the  remedy  is  so  intimate  that,  to  destroy  the  remedy  is, 
in  effect,  to  destroy  the  right. 

When  the  act  of  February  10  was  passed,  the  legislative 
power  of  the  territory  was  limited  by  the  organic  act  and 
the  constitution  of  tiie  United  States.  (Organic  Act,  §  24.) 
^No  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law."  (Const.  U.  S.,  Amendments, 
art  5.)  This  simply  enunciates  a  great  principle  which  lies 
at  the  foundation  of  constitutions  and  legislative  enactments. 
[nSl]  (1  Black.  Com.  138,  89,  91 ;  1  Kent,  part  4;  BUHngs 
9.HaU,70iLW 
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By  due  process  of  law  is  "generally  implied  tulborrma 
judex,  regular  allegations,  opportunity  to  axuweri  and  a  trial 
according  to  some  settled  course  of  judicial  proceedings.  (18 
How.  280;  Sedg.  610.)  A  law  that  deprives  a  man  of  his 
property  without  due  process  of  law  is  unconstitutional  and 
void.  The  plaintiff  had  a  perfect  right  of  action  on  the  10th 
day  of  February,  1859;  the  action  survives,  (Code  1858,  § 
898,)  and  the  right  of  action  is  assets  in  the  hands  of  the 
administrator. 

We  hold  that  this  right  of  action  was  property,  within  the 
meaning  of  the  term  as  used  in  the  constitution,  although 
the  form  of  the  action  may  be  ex  ddietOy  and  that  a  law  destroy- 
ing that  right  of  action  is  unconstitutionaL  The  petition 
sets  up  that  the  defendants  injured,  etc.,  certain  personal 
property,  etc.,  of  plaintiff.  The  second  and  third  grounds  of 
defense  confess  and  avoid. 

The  plaintiff's  right  to  own,  possess  and  enjoy  property  is 
a  vested  right;  as  a  right  without  a  remedy  is  a  mere  abstrac- 
tion, and  utterly  valueless,  it  would  appear  to  follow  necessar- 
ily that  there  is  a  vested  right  in  the  remedy  for  violating  that 
right.  This  is  the  principle  pervading  the  case  of  Bronson  v. 
Kinsie,  and  other  cases  above  referred  to.  (Morton  v,  Sharkey.) 
By  the  common  law,  which  is  made  the  law  of  Kansas,  a 
peison  had  a  vested  right  in  the  remedy.  (1  Blackst.  141; 
Sedg.  214,  note;  see  also,  Kansas  Const.,  Bill  of  Rights,  §  18.) 

We  hold  that  the  legislature  had  not  the  power  to  transfer 
the  plaintiff's  property  to  the  defendants  without  "  due  pro- 
cess of  law;"  and  to  deprive  the  plaintiff  of  his  remedy  is, 
in  effect,  transferring  the  property  of  this  plaintiff  to  these 
defendants.  If  John  Doe  takes  a  horse  by  force  and  arms, 
[*132]  and  the  legislature  deprives  his  victim  of  a  remedy  to 
recover  his  property  or  damages,  to  whom  does  the  horse 
belong?  To  John  Doe,  of  course.  He  has  a  title  by  pre- 
scription; just  such  a  title  as  a  man  has  in  whose  ibvor  the 
statute  of  limitation  has  run  its  length.  (AngeU  1.)  To  cut 
off  all  remedy  is  but  an  indirect  way  of  depriving  a  person 
of  his  property  without  due  process  of  law.  An  act  directiy 
prohibited  cannot  be  done  indirectly.  (3  How.  718,  above 
refsrred  ta)     But  even  if  the  construction  contended  for 
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by  the  defenda^nts  does  not  contravene  the  letter  of  the  con- 
stitution, such  a  conBtruction  does  contravene  its  spirit,  and 
is  unjust — contrary  to  natural  equity  and  right  reason — is 
absurd,  and  productive  of  great  hardship.  A  construction 
which  would  lead  to  such  results  is  never  adopted,  if  the 
statute  is  susceptible  of  any  other.  (1  Black.  91 ;  Sedg.  188, 
184, 134;  State  v.  Swope,  7  Port.  91 }  Angell,  17.)     ' 

Samud  A.  Stmson,  for  defendants  in  error : 

L  The  two  years  statute  of  limitation  of  the  code  of  1859 
was  applicable  in  this  case,  and  controlled  the  right  of  these 
parties.  The  statute  of  1859  was  put  in  force  by  the  amend- 
atory act  on  the  10th  day  of  February,  1859,  and  prior  to  the 
commencement  of  this  action,  notwithstanding  the  apparent 
inconsistency  of  the  dates  of  the  approval  of  the  two  acts. 
It  is  the  duty  of  the  court  to  give  expression  to  the  manifest 
intention  of  the  legislative  power,  regardless  of  technical 
subtleties.  Here  the  intention  is  apparent.  The  amendatory 
act  refers  to  the  code  by  its  title,  and  as  having  been  pass^ 
in  February,  A  D.  1859.  The  journals  show  that  the  bills 
were  passed  in  proper  order,  and  the  discrepancy  in  the  date 
of  their  approval  must  be  attributed  to  accident  or  mistake. 
Any  other  construction  involves  the  absurdity  of  making  the 
original  act  repeal  the  act  to  which  it  is  amendatory.  [*188] 
{Morton  v.  Sharkey ^  McCahon's  R.  113 ;  Sedg.  on  Stat,  and  Const. 
Law,  415j  416;  The  Southwark  Bank  v.  The  OomrrumweaMh^  26 
Penn.448,449.) 

IL  The  act  of  1859  repealed  all  former  laws  on  this  subject, 
by  implication. 

nL  The  statute,  of  limitation  commences  running  when 
the  cause  of  action  accrues.  (Angell  on  Lim.  §  42;  Smith  v. 
Morrisany  22  Pick,  430.) 

ly.  Either  the  act  of  1859  applies  to  this  casQ,  or  else  it  is 
controlled  by  no  statute.  There  is  a  distinction  between  ao- 
tions  arising  out  of  contract  and  actions  founded  on  torts,  so 
far  as  the  power  of  the  legislature  to  interfere  with  the  remedy 
is  concerned.  In  the  former  it  has  been  both  intimated  and 
held  by  the  courts,  that  a  law  depriving  a  party  of  all  remedy 
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ia  an  action  founded  on  contract "  would  impair  the  obliga- 
tion of  contracts."  (Angell  on  Lim.  §  23;  CharlesUm  Bridge  v. 
Waarrm  Bridge,  11  Peters,  420;  CaUv.  Hagger,^  6  Mass.  433;  22 
Pick.  430.)  liie  constitution  has  not  interposed  the  same 
jealous  care  to  protect  the  rights  of  those  whose  claims  grow 
out  of  torts.    (jDorfc  v.  Van  Klecky  7  John.  477.) 

V.  Even  if  the  former  statutes  of  limitation  were  not  re- 
pealed, by  implication,  by  the  amendment  of  the  code  of  1859, 
they  were  directiy  repealed  by  tiie  general  repealing  law  of 
that  year,  which  took  effect  in  June,  1859;  and  there  would 
be  no  limitation  applying  to  such  calises  of  action  as  that 
upon  which  this  action  was  brought 

VI.  Mere  irregularity  will  not  warrant  the  court  in  revers- 
ing the  judgment. 

VII.  The  common  law  rule  which  refers  every  demurrer 
back  to  the  first  pleading  has  not  been  changed. 

VIII.  The  statute  of  limitation  can  be  taken  advantage  of 
on  demurrer.    (Van  Sandford's  PL;  Swan's  PI.  and  Pr.) 

The  opinion  of  the  court  was  delivered  by  [*134] 

EwiNQ,  C.  J. :  This  was  an  action  brought  by  plaintiff  in 
error  against  defendants  in  error,  in  the  district  court  sitting 
in  Douglas  county  on  the  21st  day  of  May,  1859,  to  recover 
damages  for  an  alleged  destruction  by  defendants,  on  the  21st 
day  of  May,  1856,  at  the  town  of  Lawrence,  of  a  library  and 
a  newspaper  establishment  owned  by  plaintiff. 

Defendants  Abell,  Carr  and  Redman  severally  answered, 
pleading — First,  A  general  denial.  Second.  The  statute  of 
limitations  of  1855,  which  provides  that  "an  action  for  taking, 
detaining  or  injuring  any  goods  or  chattels"  "shall  be  com- 
menced within  three  years.  (Laws  1855,  p.  96.)  Third,  The 
statute  approved  February  11, 1859,  which  provides  that  such 
action  "  can  only  be  brought  within  two  years."  (  L.  '59,  p.  84.) 

By  consent,  the  cause  was  transferred  to  the  district  court 
sitting  in  Jefferson  county,  and  there  plaintiff  filed  a  demur- 
rer to  each  of  the  pleas  of  the  statutes  of  limitation,  which 
.was  overruled  as  to  the  pleas,  but  sustained  as  to  the  petition, 
to  which  ruling  plaintiff  excepted,  and  files  his  petition  in 
error  here. 
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The  act  approved  February  12, 1858,  which  took  effect  on 
the  let  of  April  of  that  year,  provided  that  ^  actions  for  tak- 
ing, detaining  or  injuring  personal  property"  can  only  be 
brought  within  four  years  liext  after  the  cause  of  action 
"shall  have  accrued."  This  provision  supplied  and  repealed 
the  three  years  limitation  of  1855  above  quoted,  and  added 
one  year  to  the  time  for  commencing  suits  ^'for  taking, 
detaining  or  injuring  personal  property,"  in  all  cases  not 
barred  by  the  law  of  1855,  on  the  1st  day  of  April,  1858. 

The  provision  in  section  fifteen  of  the  limitation  law  of 
1858,  that ''  dvil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  title  after  the  cause  of  action  shaU 
have  aceniedf"  does  not  confine  the  effect  of  the  title  to  actions 
[*135]  thereafter  to  accrue.  The  thirt^nth  section  of  that 
law  provides  that  ^'  this  title  shall  not  apply  to  actions  already 
commenced,  but  the  statutes  now  in  force  shall  be  applicable 
to  such  cases,"  plainly  showing  that  the  title  was  meant  to 
apply  to  all  actions  not  then  commenced  or  barred,  whether 
the  cause  had  or  had  not  already  accrued. 

The  provision  of  the  law  of  1858  above  quoted  continued 
in  force  untQ  it  was  supplied,  and  by  implication  repealed, 
by  the  provision  of  the  law  of  1859  above  quoted.  The  last 
named  provision  is  part  of  the  act  to  establish  a  code  of  civil 
procedure,  approved  February  11,  1859,  the  last  section  of 
which  is  as  follows :  Sec.  624.  '^  This  act  to  take  effect  and 
be  in  force  firom  and  after  the  first  day  of  June  next" 

On  the  10th  of  February,  1859,  an  act  was  approved,  enti* 
Ued  ''An  act  amendatory  of  'An  act  to  establish  a  code  of 
civil  procedure/  passed  February,  1859,"  which  provides: 
"Sec.  1.  The  act  to  which  this  is  amendatory  shall  take 
effect  and  be  in  force  from,  and  after  the  passage  of  this  act." 
"Sec  3.  This  act  shall  take  effect  and  be  in  frarce  from  and 
after  its  passage." 

Evidently  the  first  section  of  the  last  named  act  could  not 
put  the  code  into  effect  on  the  10th  of  February,  for  on  that 
day  the  code  did  not  exist  Though  that  section  might  not 
be  absolutely  void  because  it  seeks  to  put  into  instant  effect 
a  law  not  in  existence,  it  certainly  is  so  if  in  plain  and  irre- 
concilable conflict  with  such  law  when  thereafter  enacted* 
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It  is  a  rule  without  exception,  that,  where  two  statutes  are  in 
any  respect,  in  both  language  and  meaning,  irreconcilably 
repugnant,  the  provisions  of  the  statute  last  end^ted  repeal 
those  of  the  former  with  which  they  conflict  It  is  true  that 
provisions  in  letter  conflicting  are  to  be  construed,  if  possible, 
so  that  both  may  stand;  but,  where  by  no  construction  both 
can  stand,  the  intention  manifest  in  the  later  law  is  uni- 
formly given  effect  [*136]  by  the  courts.  This  rule  of  con- 
struction is  announced  in  many  English  and  American 
decisions,  and  controverted  in  none;  and  it  is  as  well  sup- 
ported by  reason  as  by  authority.  The  case  of  the  Souih- 
wark  Bank  v.  Qmmontoealth^  (26  Penn.  R.  pp.  380-2,  as  cited 
in  Sedg.  p.  416,)  seems  to  affirm  rather  than  question  the 
rule. 

By  the  organic  act,  the  legislative  power  of  the  territory  was 
vested  in  the  governor  and  legislative  assembly,  and  at  the 
date  of  approval  by  the  governor  the  acta  under  consideration 
became  laws.  That  approved  February  10  provides  that  the 
code  go  into  effect  on  that  day,  while  that  approved  February 
11  provides  that  it  shall  go  into  effect  on  the  first  of  June 
thereafter.  Nothing  can  be  gathered  from  other  parts  of  either 
law  to  affect  the  construction  of  these  contradictory  provisions, 
and  we  therefore  feel  bound  to  carry  into  effect  the  provision 
in  the  act  of  February  11,  as  being  the  last  expression  of  the 
legislative  wilL 

It  is  argued  that  this  conclusion  involves  the  absurdity  <^ 
having  a  provision  of  an  act  entitled  amendaiory  repealed  by 
a  law  it  purports  to  amend.  The  organic  act  required  no  title, 
and  hence  this  is  no  part  of  the  law,  but  is  a  mere  clerical 
prefix.  It  may  be  resorted  to  in  aid  of  interpretation,  to  show 
that  the  law  when  passed  was  intended  to  amend  the  code; 
but  whatever  was  the  legislative  intention  on  the  lOth  of  Peb^ 
ruary  as  to  the  code,  as  shown  in  this  proposed  amendment^ 
the  intention  as  clearly  expressed  on  the  11th  cannot  be  af- 
fected by  it 

We  do  not  choose  to  consult  theories  as  to  the  origin  of  the 
singular  conflict  in  these  laws.  It  matters  not  how  it  origin* 
ated,  or  which  law  passed  either  or  both  branches  of  the  legia- 
bi**-»A  assembly  first.    The  legislative  intent  is  fully  expressed 
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when  and  not  until  a  bill  becomes  a  law,  and  it  takes  date  and 
effect  then.  The  contradictory  intentions  as  to  when  the  code 
should  take  effect  are  plainly  expressed  in  the  two  laws;  and 
to  allow  the  intention  expressed  first  to  ["^137  ]  annul  that 
expressed  last,  or  any  theory  as  to  the  origin  of  the  contradic- 
tion, wonld  be  to  seek  legislative  intent  by  guessing  instead 
of  by  interpretation. 

We  hold,  therefore,  that,  as  the  provision  of  the  law  of  1856 
above  quoted,  Hmiting  the  time  for  bringing  actions  ^  for  tak- 
ing, detaining  or  injuring  goods  or  chattels,"  was  by  impUca* 
tion  repealed  on  the  Ist  of  April,  1858,  and  as  the  provision 
of  the  law  of  18^  above  quoted,  limiting  aotions  in  like  cases, 
was  not  in  force  when  this  suit  was  brought,  the  pounds 
numbered  two  and  three  in  the  several  answers  of  defendants 
were  bad  on  demurrer.  In  the  argument  in  this  court  no 
objections  were  presented  to  the  petition.  We  suppose  the 
district  court  held  it  demurrable,  because  it  shows  on  its  fisice 
that  the  cause- of  action  accrued  on  the  2l6t  of  May,  1856. 
Holding  as  we  do  that  the  action  was  not  barred,  we  think 
the  petition  states  £Etct8  constituting  a  cause  of  action,  and 
therefor  the  demurrer  should  not  have  been  sustained  as 
to  it 

Ordered  by  the  court,  that  the  order  overruling  the  demur- 
rer as  to  the  answers,  and  the  order  sustaining  it  as  to  the 
petition,  be  reversed;  and  the  cause  remanded  to  the  district 
court,  with  instructions  to  sustain  the  demurrer  to  the  second 
a&d  third  pleas  of  the  several  answers.  Judgment  and  eze« 
cution  here  against  defendants  in  error  for  costs. 

AU  the  Justices  concurring. 


( 


I 
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A.  C.  HSNDSB805  V.  Jaoob  A.  Mabceix,  d  qL 

1.  Injunction.  An  ii^tinction  will  not  lie  where  the  plaintiff's  peti- 
tion fSedls  to  show  any  zight  to  bring  the  soit^  or  any  interest  in 
the  result 

2. ;  Diuchaion.    On  the  hearing  at  chambem  of  a  motion  to 

dissolve  an  ii^unction,  it  is  error  for  the  judge  to  hear  and  deter- 
mine the  subject  matter  of  the  controyersy.  He  can  only  settle 
the  question  whether  or  not  the  injunction  shall  be  dissolyed  or 
continued. 

EtTdTfrdfm  PranMin  District  OowrL 

[*188]  This  suit  waa  tried  in  the  district  court  of  Franklin 
county,  state  of  Kansas,  then  a  territory.  The  plaintiflfe' 
petition  set  forth  an  election,  held  by  the  voters  of  Franklin 
county  to  determine  the  location  of  the  county  seat  of  that 

Kora.— A  final  iqjimotloii  wOl  not  be  gmnted  until  all  the  partlM  whoae  legal 
ilghlB  are  to  be  directly  aflbcted  by  it  are  made  paitLes  to  the  action.  {/SUUev.Jnder^ 
mm,  5  Kaa.  90.)  A  breach  of  fidth  and  good  morala  la  the  strongest  Idnd  of  reason 
for  lefliaing  an  li^nnction  to  protect  the  party  in  the  exerdae  of  auoh  bad  fidth  and 
bad  moiala.  (SHeeper  «.  BuOen,  6  Kas.  906.)  The  process  of  ii^unotton  may  be  invoked 
by  the  state  in  any  proper  case.    {Stale  v.  Mclaughlin,  15  Kaa.  23S.) 

Ii^unction  vrill  lie  to  ei^oin  encroachments  upon  a  ferry  franchise,  {WaBotr  «. 
Armttrong,  2  Eas.  108;)  the  raising  of  a  miU  dam  to  the  irreparable  ix^nry  of  the 
plaintiff,  {KirkcndaU  v.  Hunt,  4  Eas.  615;)  to  restrain  county  treasurer  paying  money 
without  warrant  of  law»  {JtaOroad  v.  Miami,  12  Kas.  482; )  In  aid  of  Mil  for  spedflo 
pecfDimanoe,  (Sots  «.  SaQngaif,  Woolworth'a  R.  26;)  to  restrain  ejbeoution  of  Jndg^ 
ment,  {SooU  v.  J^suien,  15  Kas.  162;  Chambert  v.  Kb^g,  16  id.  270; )  to  restrain  closing  of 
highway,  {Ol^haat  v.  Atchtaon,  18  Kas.  886;  PoiHer  v.  fietter,  20 id.  47;)  to  restrain  col* 
leetLon  of  Judgment  pending  garnishment  proceedings,  (Ketth  v.  Harrit,  S  Kas.  886.) 

Injunction  will  not  lie  to  restrain  the  corporate  authorities  of  a  county  from 
Issuing  bonds  which  have  been  duly  authorized  to  be  issued,  {Adaau  v.  Beach,  post 
appendix  *285;)  to  restrain  the  commission  of  a  pure,  simple  and  naked  trespass, 
(BaOroadw,  Wheaton,  7  Kas.  282;)  but  where,  the  trespass,  if  permitted  to  continue, 
wUl  ripen  into  an  easement,  iojunction  wiU  lie,  {Poirier  «.  Fetter,  20  Kaa.  49.)  Other 
instanoea,  (see  MeMtOenv,  Buffer,  16  Kas. 62;  Jaedieke  v.  Patiie,  id.  287;;  TuUv.  FBrgur 
mm,  13  id.  46;  Bailroad  v.  Dryden,  17  id.  278.) 

Courts  hare  considerable  discretion  in  aUowlng  and  disallowing,  and  in  sustain- 
ing or  yacating  temporary  ii^unctions.  ( IToodf  V.  Jfi2Z^pau0ft,  15  Kas.  14.)  AniA]un<y 
tlon  in  Vmbne  is  not  a  matter  of  strict  right  It  may  aometimea  be  properly  reftised 
upon  the  same  flurta  which  would  entitle  the  party  of  right  to  a  perpetual  iAjunctioh 
on  final  hearing.  (ilMiv.i>apC9,14Kas.l4S;  Cbn2^«..FZaiilrv,id.887;  0iBiitea({v.jr<W9- 
ter,  Id.  468.)  A  party  applying  for  a  temporary  injunction  has  no  right  to  withhold 
or  omit  flusti  Important  for  the  court  to  know  in  granting  the  ii^anctlon.  {BtoddcH^ 
VanUmiiigham,  14  Kaa.  88.)  la  granting  an  injunction,  the  court  la  bound  to  oonsider 
the  amount  of  injury  which  may  be  thereby  Inflicted  on  atrangen  to  the  suit  and 
third  partlea.  (Id.)  A  temporary  Injunction  yencfentv  Uk  deteimlnea  no  petwm'i 
rights.   (BaOroadv,  CtawMM,  14  Kaa.  91^ 
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count;  that  the  election  was  invalid  by  reason  of  certain 
informalities;  and  prayed  for  an  injniiction  to  restrain  the 
county  officers  from  removing  their  offices  from  their  pres* 
ent  location  to  the  one  designated  by  the  majority  of  the 
YOters,  as  announced  by  the  county  commissioners,  whose 
duty  it  was  to  canvass  the  votes  of  said  flection.  A  tem- 
porary injunction  was  granted  by  the  judge  of  the  district 
court  of  the  territory,  and  afterwards,  on  a  motion  to  dis- 
solve, he  decided  as  follows; 

"And  now,  to  wit:  July  30, 1860,  having  heard  the  parties, 
their  proo&  and  allegations  at  chambers,  and  having  conaid' 
ered  the  same,  it  is  decided  and  ordered  that  the  injunction 
heretofore  granted  and  in  force  in  this  case  be,  and  the  same 
is,  hereby  dissolved,  and  stand  tar  naught;  and  that  the 
doings  of  the  county  commissioners  of  the  county  of  Frank* 
lin,  in  the  territory  of  Kansas,  in  cai^vassing  and  declaring 
the  votes  cast  at  the  election  held  in  said  county,  in  pursu- 
ance of  an  act  entitled  *An  act  to  provide  for  the  location  of 
the  county  seat  of  Firanklin  county,'  be,  and  the  same  is, 
hereby  considered  valid  and  in  law,  and  as  such  be  hereby 
confinned  as  being  a  due  compliance  with  the  act  of  the 
legislature  in  that  case  made  and  provided,  and  in  accord- 
ance with  the  intent  thereo£    Costs  to  be  paid  by  petitioners. 

"Given  under  my  hand  officially  the  date  herein  above 

■^tten. 

(Signed)  "J.  Williams, 

**  Judge  Third  Jud^l  Diet,,  Territory  of  Kamca.*' 

To  reverse  this  decision  the  plaintiff  brings  this  suit. 

6.  W.  SmiUhf  for  plaintiff  in  error: 

L  In  the  order  dissolving  the  injunction,  made  by  the 
judge  at  chambers,  he  not  only  dissolved  the  same,  but 
seemed  to  [*139]  feel  it  incumbent  upon  him  also  to  pass 
upon  the  merits  of  the  whole  case  pending  in  the  district 
court,  and  that  without  the  consent  of  the  plaintiff. 

11.  Only  a  part  of  the  complaint  could  be  legitimately 
before  him  at  the  time. 

in.  The  fiu^ts  set  forth  in  the  pleadings  in  the  action 
against  the  defiuddants  are  independent  of  the  injunction. 
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IV.  The  order  of  the  judge  is  in  violation  of  the  act  of  the 
25th  of  February,  1860,  which  provides  that  the  present 
board  of  supervisors  of  the  county  of  Franklin  shall  count 
the  votes  polled  hi  the  election,  wh6n  thb  evidence  shows  that 
that  duty  was  performed  by  the  county  commissioners. 

V.  The  act  of  tiie  30th  of  January,  1861,  repeals  the  act  of 
J  the  25th  of  February,  1860,  consequently  the  defendants  were 

not  bound  to*  remove,  with  their  records,  books  and  papers, 
from  Minneola,  the  lawful  county  scat  of  Franklin  county,  to 
Pe6ria  City,  as  the  election  and  all  things  touching  the  same 
•became  a  nullity  on  the  repeal  of  the  act  authorizing  said 
election. 

The  five  hundred  and  twenty-fourth  section  of  the  act  of 
the  11th  of  February,  establishing  the  civil  code,  provides 
that  a  petition  in  error  will  lie  to  the  final  order  of  a  judge 
at  chambers,  when  it  is  a  final  disposition  of  that  part  of  the 
case,  and  an  injunction  is  only  a  portion  of  a  case,  and  might 
and  ought  to  havia  been  without  interfering  with  the  suit 
pending  in  court  In  this  case  the  judge  not  only  dissolved 
the  injunction,  but  disposed  of  the  whole  case  pending  in 
court,  which  was  not  before  him  for  adjudication,  and  could 
not  be  tried  without  the  intervention  of  a  jury,  unless  the 
parties  consented  that  the  court  should  decide  the  facta  as 
well  as  the  law.  The  consent  of  plaintifi^  in  error  was  never 
given.  The  action  of  the  commissioners  of  Franklin  county, 
in  counting  the  voltes  cast  at  said  election,  was  illegal  and 
void,  because  the  act  of  the  25th  of  February,  1860,  (p,  90, 
pamph.  ed.)  provided  that  the  then  ]?oard  of  supervisors, 
(which  had  the  same  effect  in  law  as  if  [*140]  they  had  been 
named  respectively  by  name,)  were  required  to  perform  that 
duty,  and  although  the  act  dispensing  with  supervisors  and 
electing  in  their  stead  county  commissioners,  who  were  to 
perform  all  the  duties  required  to  be  performed  by  super- 
visors, (p.  43  of  pamph,  I860,)  could  not  apply  in  this  case, 
as  both  acts  were  passed  on  the  same  day.  The  act  provided 
for  the  location  of  the  county  seat  of  Franklin  county,  and 
ideBrignat^  tbh  iheti  supervisors  to.  perform  the  duty  of  count- 
ing the  votes.  It  is  evident  that  it  was  the  intention  of  the 
legislature  that  they  were  the  persons  to  perform  that  duty, 
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tnd  not  tbd  coaat^  commissioners,  for  the  Iciguilaturie  had  the  , 
light  fiud  oould  hay^  nam^d  any  persons  by  na^e  to  count 
uie  votes,  and.  haying  named  the  then  supervisor,  they  and  . 
no  other  person  could  count  them;  therefore  lie.pounly. 
commissioners  having,  as  the  record  shows,  performed  that 
office,  the  election  is  a  nullity. 

The  act  of  the  18th  of  January,  1861,  repeals  the  act  of 
the  25th  of  February,  1860,  consequently  the  election  provided 
for  in  the  last  mentioned  act  is  a  nullify,  and  the  county 
officers  o£  Franklin  opunty.were  not  bound  to  remove  their 
offices  to  Peoria  City. 

Christian  A  Lane,  for  defendants  in  erro 

Ko  error  lies  from  a  deofarion  of  a  judge  in  vacation.  It  ia 
only  from  a  distriet  court  that  error  can  be  brought  to  the, 
Bnpreme  court  (Bee  Laws  1860,  p. 41,  §4.  See  also  Kash, 
688,  and  notes;  4  Cranch,  287;  6  id.  61,  206;  7  Vt  496;; 
21  Me.  512.)  ^'  Error  will  not  lie  upon  what  is  matter  of 
discretion  in  the  court,  much  lees  a  judge  in  vacation." 

In  support  of  the  position  that  the  fact  set  up  in  the  petition 
and  affidavit  were  not  sufficient  to  authorize  the  issuing  of  liie 
injunction  in  the  first  instance.  (  See  Hart.v.  Mayor  c^ Albany y 
3Paige,213;  9  Gill  <fe  Johns.  468;  [*141]  Union  B(mk  of  Mary- 
Itmdv.  Pouftn^^^oZ.  8  QUI  &  Johns.  824;  2  Dallas,  .405;  Mobin^ 
9on  V.  Anderson^  2  Johns.  Ch.  202;  N.  Y.  Printing  Oo.  v.  Mtch^ 
i  Paige,  97;  Mintum  v,  Seymour,  4  Johns.  Ch.  R.  173;  see  Code 
1859,  §  247,  pp.  119, 121 ;  Commercial  Bank  of  Cincinnati  v.  Brow- 
man,  1  Handy  R  p.  246;  see  Seney's  Code,  p.  233,  notes.)  The 
dissolving  of  an  injunction  is  in  the  sound  discretion  of  the 
court  (See  2  Johns.  Ch.  R.  202;  4  Paige,  97;  Poor  v.  Carol- 
ton,  3  Sumner  R.  70.) 

The  opinion  of  the  court  was  delivered  by 

EiNGMAK,  J.:  On  the  25th  of  February,  1860,  a  law  was 
passed,  providing  for  the  location  of  the  county  seat  of  Frank* 
lin  county,  by  submitting  the  same  to  a  vote  of  the  electors 
of  that  county.  For  alleged  errors  in  the  returns  of  the  eleo> 
tion,  the  judge  of  the  third  judicial  district,  on  the  19th  day 
of  May,  1860,  granted  an  injunction  prohibiting  the  county 
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Error  from  Bourbon  District  OourL 

Thb  fads  of  the  case  are  fully  stated  in  the  opinion  of  the 
court 

£  jS.  Xotrrnan,  folrt)lRititifib  in  error:        ^    . 

L  The  bill  of  exceptions  shows  that  the  note  was  delivered 
upon  the  sale  of  New  York  Indian  lands.  1.  No  agreement 
for  the  sale  of  such  land  can  be  sustained.  (U.  S.  Stat  849, 
§  11,  Dunlap  ed.)  2.  A  contract  involving  a  violation  of 
law  is  void.  8.  The  note  was  given,  not  for  improvements 
but  for  a  "claim."  Such  a  sale  is  inhibited,  .even  where 
there  is  a  right  of  preemption.    (U.  S.  Stat  990,  §  12.) 

[*144.]  II.  The  execution  of  ithe  conveyance  and  of  the 
note  were  the  same  transaction,  and  the  agreement  being 
void  the  note  is  void.  1.  The  agreement  was  void,  because 
it  purported  to  convey  the  land  itself— a  part  of  an  Indian 
reservation.  2.  The  grantor  was  a  trespasser,  and  attained 
no  title  by  preemption*  3.  The  grantor  was  not  in  posses- 
sion. 

IIL  The  defendant  in  error  is  not  shown  to  have  taken 
the  note  before  due;  and  in  any  case  the  plaintifife  in  error 
are  not  precluded  from  making  the  defense  to  the  note  which 
they  have  set  up.  (Stat  1855,  p.  155-6.)  The  note  was  not 
negotiable.    (§1,  id.) 

WUaon  Slujumon,  for  defendant  in  error: 

This  case  must  be  dismissed,  because  the  bill  of  exceptions 
(if  there  is  any)  does  not  state  the  evidence  in  the  case  in 
the  court  below,  but  only  what  was  proved.  Now  what  was 
proved  is  a  mere  matter  of  inference  from  the  evidence  pro- 
duced. The  court  below  might  or  might  not  have  drawn 
correct  conclusions  from  that  evidence.  This  court  is  not 
bound  by  the  conclusions  and  deductions  of  the  court  below* 
The  evidence  should  have  been  embodied  in  a  bill  of  excep- 
tions, from  which  this  court  could  find  what  was  and  what 
was  not  proved. 

If  a  bill  of  exceptions  does  not  embody  all  the  evidence  in 
a  casei  or|  at  leasts  so  much  as  relates  to  the  question  decided 
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in  the  court  below,  and  nnless  that  appear  in  the  record,  this 
oonrt  will  take  no  notice  of  the  caae,  except  to  dismiss  it. 
Here  there  is  no  bill  of  exceptions,  and  no  evidence  is  sent 
up  in  a  shape  that  the  court  can  take  notice  ot 

The  opinion  of  the  court  was  delivered  by 

EwiNG,  C.  J.:  This  action  was  brought  in  March,  1859, 
the  district  court  sitting  in  Bourbon  county  [*145]  for  thi 
trial  of  causes  arising  under  the  laws  of  the  territory,  by 
defendant  in  error  against  plaintiffs  in  error,  by  petition  in 
proper  form,  on  a  promissory  note  executed  and  delivered  by 
Gallaher  and  Crawford  to  one  Charles  P.  Bullock,  and  by.  him 
indorsed  to  Southwood.  The  note  is  dated  at  Fort  Scott, 
Kansas,  August  7, 1857,  is  for  six  hundred  dollars,  payable 
six  months  after  date,  with  ten  per  cent  interest  per  annum, 
and  on  it  are  endorsed  payments  of  one  hundred  and  fifty- 
seven  dollars  and  fifty  centa,  January  25, 1858,  and  fifty-five 
dollars,  February  6, 1858. 

The  answer  sets  up  that  the  note  was  executed  and  deliv- 
ered to  BuUock  in  consideration  of  a  conveyance  by  him  to 
Grallaher  of  a  "claim,  piece  or  parcel  of  land,"  in  said  county 
of  Bourbon,  being  the  northeast  quarter  of  section  thirty-one, 
townsliip  twenty-five,  and  that  said  Bullock,  at  the  time  of 
such  conveyance  and  ever  after,  had  no  title  or  interest  in 
said  land,  and  that  said  note  was  indorsed  and  delivered  to 
Southwood  after  due.  A  deed  of  conveyance  of  the  land 
described,  firom  James  M.  Powell  to  Bullock,  and  one  from 
BuUook  to  Gallaher,  are  attached  to  and  declared  part  of  the 
ansiYen  On  the  14th  of  October,  1859,  the  case  was  tried  by 
the  court,  and  Gallaher  and  Crawford  found  indebted  to 
Southwood  in  the  sum  of  five  hundred  and  seventy-two 
dollars  and  twelve  cents  and  costs.  Whereupon  judgment 
was  rendered  and  execution  awarded.  At  the  next  term  of 
the  court  prescribed  by  law  a  bill  of  exceptions  was  presented, 
setting  forth  the  conclusions  of  &ct  found  by  the  court  and 
the  ruling  thereon  at  the  former  term,  and  concluding  as 
follows: 

^To  which  ruling  of  the  said  court  the  said  defendants,  by 
their  said  counsel,  except,  and  pray  the  court  to  sign  and  seal 
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this  their  bill  of  exceptions,  and  order  the  same  to  be  made 
t*146]  part  of  the  record  in  the  case,  which  is  accordingly 
done,  this  14th  day  of  May,  1860.  "  J.  Wiluabis, 

[seal.]  "Judffe" 

To  the  bill  of  exceptions  is  appended  the  following  note: 
"  I  hereby  certify,  that,  subsequent  to  the  trial  of  this 
cause,  a  bill  of  exceptions  was  sent  to  me  at  Wyandotte  court, 
which  I  brought  to  Fort  Scott,  and  as  I  now  think  was  sub- 
mitted to  the  attorney  of  the  plaintiff  for  examination,  since 
which  time  it  cannot  be  found.  I  also  think  that,  at  the  time 
of  the  trial  of  the  cause,  it  was  agreed  by  the  attorneys  of  the 
parties  that  the  attorneys  for  the  defendants  might  file  their 
bill  of  exceptions  within  thirty  days  after  the  day  of  the 
trial.  May  14, 1860.  "  J.  Williams, 

[seal.]  ^JvdgeJ* 

"C.  P.  Bullock,  Esq.,  attorney  for  plaintiff  in  this  suit,  now 
olyects  to  the  reception  and  filing  of  this  bill  of  exceptions.'' 

The  assignments  of  error  in  the  petition  filed  here  are: 

First.  "That  the  New  York  Indian  lands,  (so  called,)  being 
an  Indian  reservation  until  the  selections  were  made  therein 
by  said  New  York  Indians,  were  not  public  lands  within  the 
meaning  of  the  laws  of  the  United  States  concerning  the 
sale  or  preemption  of  public  lands,  and  therefore  the  consid- 
eration of  said  note  wholly  failed." 

Second,  "  That,  as  the  amount  which  had  already  been  paid 
on  said  note  &r  exceeded  the  value  of  the  improvements  on 
the  land  in  question,  the  remainder,  as  balance  of  moneys 
due  on  said  note,  was  wholly  without  consideration,"  etc. 

The  errors  assigned  are  of  law,  arising  fi^om  the  fects  proved 
on  the  trial.  To  avail  themselves  of  the  alleged  errors,  de- 
fendants below  should  have  excepted  when  the  decision  was 
rendered,  and  reduced  their  exceptions  to  writing,  and  pre- 
sented them  for  allowance  and  signature  during  the  term. 
Neglect  of  either  step  was  fatal,  and,  so  far  as  the  record 
shows,  they  neglected  both.  Aside  from  the  bill  of  excep- 
tions, the  record  shows  no  special  findings  of  fstcts  by  the 
court,  and  ['''147]  )90  notes  of  exceptions  to  the  decision  of 
questions  of  law  arising  from  them.  The  bill  itself  repre- 
sents the  exception  as  being  taken  and  the  bill  presented  at 
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the  date  of  the  signing,  which  was  at  the  regular  term  next 
after  that  of  the  trial — too  late  either  to  except  or  to  present 
the  biU  for  signature.  (Code  1869,  §§  301,  304;  6  Ohio  S.  R. 
12;  10  id.  228;  lid.  409.) 

The  explanatory  note  does  not  relieve  the  difficulty.  It 
shows  the  lost  bill  itself  was  presented  after  the  trial  term, 
and  while  the  judge  was  holding  a  term  prescribed  by  law  in 
another  county.  The  judge  had  no  power,  if  consent  of 
counsel  had  in  taict  been  giyen,  to  extend  the  time  for  reduc- 
ing Ihe  exceptions  to  writing  beyond  the  term,  for  the  law 
forbids  it.  And  the  parties  would  not  be  concluded,  pro- 
vided such  unauthorized  extension  appeared  of  record. 

The  prohibition  in  section  three  hundred  and  one  of  Oie 
code  is  in  accordance  with  the  settled  practice  of  courts, 
arising  from  statutes,  or  usage  from  time  immemorial.  If 
parties  and  judges  were  allowed  to  postpone  the  preparation 
and  approval  of  bills  of  exceptions  beyond  the  trial  term, 
and  until  the  testimony  of  witnesses  and  the  rulings  and 
verbal  instructions  of  the  court  had  begun  to  fade  from  their 
memories,  the  task  of  preparing  and  agreeing  upon  full  and 
accurate  bills  of  exception,  with  the  best  efforts  of  judges  and 
counsel,  would  be  always  difficult  and  often  impracticable. 

The  bill  sent  up,  witii  its  explanatory  foot  note  stating 
unpressions  of  the  judge  as  to  agreements,  and  as  to  submis- 
sion of  the  first  bill  to  Southwood's  counsel,  and  its  loss, 
accompanied  by  ^protests  of  counsel  against  filing  the  lost 
bill,  strongly  illustrates  the  evils  in  practice  against  which 
the  statute  guards.  Had  we  the  power  and  were  we  to  enter- 
tain the  case  on  this  reoord,  and  suffer  its  defects  to  be 
patched  with  excuses,  we  would  relax  a  rule  of  the  code 
already  sufficiently  lenient,  which  good  practice  requires  to 
be  strictly  enforced. 

Ordered  by  the  court,  that  the  case  be  dismissed  at  the 
costs  of  plaintiffs  in  error,  and  execution  awarded  thereon. 

All  the  Justices  concurring. 
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['''148]      Kelson  McCracken  v.  Green  B.  Todd,  et  oL 

1.  DsLAWARs  Indian  Lands.  There  being  no  provision  in  any  treaty 
with  the  Delaware  Indians  to  the  contrary,  the  lands  of  that  tribe 
within  the  boundaries  of  Kansas  are  included  within  its  timits  and 
Jurisdiction. 

2.  Indian  Lands;  Acta  of  CongreaB,  The  actof  congress  organizing  the 
territories  of  Kansas  and  Nebraska,  by  implication,  repeals  the  aet 
of  June  30, 1854,  regulating  intercourse  with  Indians,  so  fiir  as  it 
prohibits  settlement  by  foreigners,  and  manu£Eu;tures  by  or  com- 
merce among  persons  not  belonging  to  Indian  tribes,  and  not  on 
the  land  of  such  tribes. 

3, J  Delaware  Trust  Lands;  Treaties,    From  the  d|ite  of  the 

cession  of  the  Delaware  "  trust  lands"  and  of  the  "outlet,"  ( July  17, 
1854,]  these  lands  and  their  occupants  (not  Indians )  became  subject 
to  the  laws  of  congress,  as  other  lands  in  Kansas  and  their  occu- 
pants,  except  as  the  treaty  contained  provisions  of  special  and  local 
application  to  them.  The  only  provisions  in  the  treaty  ceding  those 
lands,  of  such  local  and  special  application,  are,  article  two,  by  which 
the  government  agrees,  for  preemptors,  to  offer  the  ''trust  lands"  at 
public  auction,  and  the  provision  in  article  sixteen,  extending,  so 
far  az  appHcabUf  to  the  lands  ceded  in  the  treaty  the  act  of  March 
3, 1807,  which  prohibits  any  person  making  settlement  on  any  land 
secured  to  the  United  States  by  any  treaty  made  with  a  foreign 
nation,  or  by  a  cession  by  any  state,  which  lands  shall  not  have 
been  previously  disposed  of  by  the  United  States,  and  which  pro- 
hibits the  surveying  without  authority  of  law  of  any  such  lands. 
The  act  of  March  3, 1807,  was  not  in  fidl  force  over  the  other  lands 
of  the  United  States  in  Kansas. 

4.  — — ;  Treaty  PromsUmd.  These  provisions  of  treaty  and  law 
prohibit  only  settlement  or  survey f  and  not  the  passage  to  and  fro  by 
any  person  over  these  lands,  nor  do  they  prohibit  the  government, 
whether  of  the  territory  or  of  any  of  its  political  sabdivisionB,  from 
establishing  its  offices,  holding  its  courts  and  israing  and  executing 
its  processes  at  any  place  upon  them. 

6. ;  Process.    The  process  of  all  the  courts  of  the  territory 

could  have  been  legally  executed  anywhere  within  the  limits  defined 
by  the  territorial  laws,  whether  on  the  Indian  or  military  tracts,  ex- 
cept only  on  those  Indian  reservations  excluded  by  express  treaty 
stipulations  from  the  limits  or  jurisdiction  of  the  territory ;  and  the 
state  has  like  power,  subject  to  the  laws  of  the  state,  within  the 
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limits  d^ned  bj  the  state  laws,  except  only  on  those  Indian  reset* 
Yations  in  like  manner  excluded  from  the  limits  of  the  state,  by 
treaty  provisions  in  force  at  the  date  of  the  admission  of  Kansas 
into  tlie  ntiion. 

6L  Dxmurser;  Heading,  A  petition,  alleging  that  a  writ  "was  issued 
cot  of  and  mid«r  the  seal  of  the  court,"  hdd,  sufficient  on  demurred, 
allhou^  by  the  copy  of  the  writ  set  [*149]  forth  in  the  petition, 
it  appears  to  have  no  aeaL  The  &ct  that  the  writ  had  no  seal  most 
be  taken  advantage  of  by  answer. 

7.  Shkbuv's  Bomd;  8ur€Hm,  An  official  bond  of  a  sheriff,  with  a 
condition  in  substance  and  legal  effect  like  the  one  prescribed  by 
statute,  is  a  statutory  bond.  The  puipose  of  the  law  of  1855,  in 
requiring  the  action  of  the  probate  court  upon  the  bond  of  a  sheriff, 
was  to  secure  those  who  might  silffer'  by  the  sheriff's  official  de- 
fiuilts  or  misconduct  The  sureties  on  a  sheriff's  bond  cannot 
take  advantage  of  an  omission  to  have  the  bond  approved  and 
its  amount  prescribed  by  the  probate  court,  where  the  amount  is 
within  the  statutory  limita  The  deposit  of  such  bond  for  record 
is  a  delivery  of  the  same, 

ft.  Sheriff.  A  sheriff,  under  the  laws  of  1855,  held  the  office  from 
the  date  of  the  acceptance  of  his  commission.  Neglect  to  have  his 
bond  approved  did  not  vacate  the  office,  and  his  official  acts  were 
binding  and  effectual. 

9, J  Powen  and  Duties.    The  thirteenth  section  of  the  act  of 

1851 ,  (p.  713,)  conferring  on  the  sheriff  ''all  the  authority,  power 
and  j>rivileges  usually  conferred  on  officers  of  a  similar  character," 
allowed  a  s^enS,  as  under  the  common  law,  to  depute  a  person  who 
was  not  and  could  not  even  have  been  appointed  a  genera}  deputy, 
to  do  a  specific  official  act 

10. ;  Deputy,    The  appointment  of  a  person  as  deputy,  and 

delivery  of  a  writ  of  attachment  to  him  by  the  sheriff,  are  sufficient 
anthority  for  serving  the  writ,  and  official  acts  done  under  such  an 
appointment  are  binding  on  the  sheriff 

Error  from  Lea/oenworih  Distrid  CbwrL 

This  case  was  tried  in  the  district  court  of  Leavenworth 
county,  territory  of  Kansas,  before  Petlit,  G.  J.  The  petition 
showed  the  appointment  of  defendant  Todd  to  the  office  of 
sheriff  of  Leavenworth  county,  his  giving  of  an  official  bond 
with  his  oo-defendants  as  sureties,  the  record  of  the  bond  in 
the  '^book  of  official  bonds"  of  Leavenworth  county,  and 
gave  a  copy  of  the  condition  of  the  bond.    The  condition 
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did  not  use  the  words  specified  in  the  statute.  The  petilj^on 
further  alleged  the  appointment  by  Todd,  as  under  sheriflF 
or  deputy,  of  one  McMeekin,  but  did  not  allege  that  Mc- 
Meekin's  appointment  was  approved  by  the  probate  court, 
as  required  by  the  statutes  of  1855.  (§  1,  p.  713.)  The 
petition  further  showed  the  suing  out  of  a  writ  of  attach- 
ment by  one  Young,  against  the  plaintiff,  McCracken;  that 
the  same  was  issued  under  the  seal  of  the  court,  but  the 
copy  of  the  writ,  given  in  the  petition,  showed  no  seal;  that 
the  same  was  executed  by  said  deputy,  McMeekin,  by  attach- 
ing [*150]  plaintiff's  property;  that,  on  the  trial  of  the  suit 
between  said  Young  and-  McCracken,  a  judgment  was  ren- 
dered in  favor  of  McCracken  and  against  said  Young,  and 
the  issuance  of  an  order  to  the  sheriff,  Todd,  directing  him 
to  return  to  the  said  McCracken  the  goods  and  chattels 
taken  on  the  writ  of  attachment ;  that  the  sheriff  fiiiled  to 
return  the  property  attached,  and  that  plaintiff  was  greatly 
injured  thereby. 

To  this  petition  defendants  interposed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  plaintiff  excepted, 
and  filed  his  petition  in  error  in  the  supreme  court  to  reverse 
the  judgment  of  the  district  court. 

OawheU,  Adams  and  Ludluw^  for  plaintiff  in  error: 

« 

I.  It  is  objected  that  the  bond  was  not  approved  by  the 
probate  court.  It  is  not  for  the  defendants  to  make  the 
objection.  The  provisions  of  the  statute  of  1855  were  in- 
tended for  the  benefit  of  third  persons,  and  have  no  connec- 
tion with  the  liabilities  of  the  principal  and  hid  sureties. 
The  statute  is  directory  to  the  officer  himself,  and  neither  he 
nor  his  sureties  can  take  advantage  of  a  want  of  compliance 
therewith. 

{Dutton  V.  Kelsey  et,  cd,,  2  Wend.  615.)  Dutton  sued  Kel- 
sey,  a  constable,  and  his  sureties,  for  not  collecting  an  execu- 
tion put  into  his  hands  as  constable,  and  obtained  judgment. 
Defendant  appealed.  At  the  trial  in  the  common  pleas, 
plaintiff  produced  the  constable's  bond,  dated  March  7, 1837, 
which  was  approved  by  the  supervisor  the  same  day,  and 
filed  in  the  town  clerk's  office  July  27, 1S37.  'The  common 
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pleafi  non-suited  plaintiff  judgment  waa  entered  and  plain- 
tiff appealed.  Savage,  C.  J.,  deliyering  the  Qpinion  of  the 
court,  (p.  616,)  said:  ^'Another  objeotion  taken  was,  that  the 
security  was  not  filed  in  due  time.  This  comes  with  an  ill 
grace  from  the  defendants.  It  was  the  constable's  duty  to 
file  it  within  ten  days  after  the  election*  T?ie  ^attUe  is  direc- 
tory,  merely,  and,  [*151]  if  not  complied  with,  it  by  no  means 
follows  that  the  defendants  are  exonerated." 

(SedHnger  v.  Yendea,  12  Wend.  306.)  Skellinger  sued  Yendes 
and  his  sureties,  on  a  constable's  bond,  for  not  returning  an 
execution  put  into  his  hands  for  collection,  obtained  judg- 
ment, and  defendant  appealed  to  common  pleas.  On  the 
trial  in  that  court,  plaintiff  produced  the  bond,  on  which  no 
approval  of  the  mireties  was  indorsed.  Defendant  objected  that 
the  bond  was  not  a  valid  instrument,  and  plaintiff  was  non- 
suited. Savage,  C.  J.,  (p.  809.)  "The  statute  declares  that 
the  bond  shall  be  filed  within  ten  days  after  the  election,  and 
b^ore  the  constable  enters  upon  the  ditties  of  his  office;  yet  the 
bond  has  been  held  good  though  not  filed  within  ten  days; 
and  it  cannot  be  doubted  that  the  constable  himself  would 
be  responsible  for  any  act  done  by  him  before  filing  the  bond. 
The  statute  being  directory  to  the  officer  himself,  he  cannot 
take  advantage  of  his  own  omissions.  Nor  is  there  any  reason 
why  the  sureties  should  not  be  liable,  notwithstanding  the 
want  of  compliance  with  the  statute  provisions.  In  this  case 
it  seems  that  the  town  clerk  n^lected  to  indorse  his  approval 
of  the  sureties.  That  provision  was  intended  for  the  benefit 
of  those  who  should  put  executions  into  the  hands  of  the 
constable,  and  has  no  connection  with  the  liability  of  the  sureties. 
Their  signature  was  all  thai  was  necessary  to  make  them  liable.  If 
the  bond  was  not  approved  and  filed,  the  omission  might  be 
considered  a  refusal  to  serve,  and  the  vacancy  might  be  filled; 
but  there  is  nothing  in  the  language  or  policy  of  the  statute 
which  renders  void  any  instrument  executed  for  the  security 
of  execution  creditors." 

{Bing  V,  OiJUs,  26  Wend.  502.)  Action  on  bond  executed 
by  defendants  to  obtain  release  of  a  ship  firom  arrest,  under 
the  New  York  statute  authorizing  summary  proceedings 
against  ships.     It  was  claimed  that  the  bond,  not  being 
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appioTed  by  the  commissioner  as  by  law  required,  was  void. 
[*162]  The  supreme  court  say,  (p,  606:)  "  It  does  not  lie  with 
the  defendants  to  object  that  the  surety  was  not  approved  of 
by  the  commissioner.  The  waiver  of  approval  was  injurious 
to  the  plaintiff  if  anybody."  And  the  court  of  errors  (p. 
609)  held  ^'that  the  variance  of  the  condition  from  the  terms 
of  the  statute  "  did  not  render  the  bond  void.  {Mawpl&num  v. 
Oowmcmwealth,  7  Barr,  246.)  Action  on  constable's  bond. 
HsUt,  that  the  sureties  could  not  object  that  the  bond  was  not 
approved  by  the  court,  nor  that  the  constable  was  not  sworn. 
(Church  V.  Clark,  7  Blackf.  570.)  Debt  on  sheriff 'b  l)ond. 
Hdd,  that  the  defendants  were  not  entitled  to  offer  evidence 
of  the  approval  of  the  bond  by  the  judges,  Uie  approval  being 
no  part  of  the  bond,  (  Westenhover  v.  Olivey  5  Ham.  138.)  The 
law  of  Ohio  required  the  bond  of  a  constable  to  be  given  ia 
ten  days  after  his  appointment.  Hdd,  that  the  bond  was  not 
void  which  was  given  after  that  time.  (Davis  v.  Haydon  et  al^ 
3  Scam.  35.)  This  was  an  action  of  debt  on  a  sheriff's  bond, 
for  a  breach  of  duty  on  the  part  of  the  sheriff,  in  Mling  to 
pay  over  taxes  collected.  The  defendants  pleaded  that  the 
bond  was  not  presented  to,  or  approved  by,  the  judge  of  the 
circuit  court  of  the  county,  at  the  next  or  any  succeeding 
term  thereof,  as  the  law  required.  It  was  hM^  Scates,  J.,  that 
the  plea  was  bad,  and  that  the  bond  was  valid  until  disap- 
proved by  the  court;  the  disapproval,  not  the  unrnt  of  ap- 
proval, would  render  the  office  vacant,  but  not  the  bond  void. 
.  (And  see  further  on  this  point,  4  U.  S.  Digest,  317,  818, 
319;  11  Wheaton,  184;  12  Wheaton,  64.)  A  bond,  if  void  as 
a  statutory  bond,  is  valid  as  a  common  law  bond.  (1  Kelly, 
258.) 

II.  The  bond  described  in  this  declaration  is  a  legal  and 
valid  bond,  upon  which  the  defendant  Todd  and  his  sureties 
are  liable. 

[*153]  1.  The  territorial  legislature  had  the  right  to  organ- 
ize the  county  of  Leavenworth,  to  create  the  office  of  sheriff, 
to  provide  for  his  election,  and  to  require  a  bond  to  be  given. 
(Bright.  Dig.,  p.  451,  §§7,  a) 

2.  The  legislature  did  organize  Leavenworth  coimty,  cre- 
ated the  office  of  sheriff,  provided  for  hia  election^  presoribed 
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hk  duties,  and  reqmred  a  bond  to  be  given.  (Stat  '65,  p.  712, 
{§  1  to  6  indneiye.) 

&  The  l^ifilatttre  of  1856  elected  Todd  to  the  office  of  sher- 
i£  He  gave  the  bond  conditioned  as  prescs^bed  by  law,  and 
entered  upon  tiie  discharge  of  the  duties  of  his  office. 

4.  The  defendants  are  estopped  from  denying  the  legality 
or  rq^ularity  of  Todd's  election.  If  third  persons  n:iight  make 
these  objections,  it  does  not  follow  that  defendants  may.  (1 
Gieenleaf's  Ey.,  §§  192,  207,  and  cases  cited  m  notes;  6  U.  8; 
Digest,  466;  Hughes  v.  James,  8  J.  J.  Marshall,  700.)  ^ 

IIL  The  positicm  that  the  territory  embraced  within  the 
limits  of  Leavenworth  county  formed  no  part  of  the  territory 
of  Kansas  is  wholly  untenable. 

1.  The  oxganio  act  provides  that  ''all  that  part  of  ^the  terri- 
tory of  the  United  States  included  within  the  following  limits, 
except  such  portions  thereof  as  are  hereinafter  ezprtoly  ex- 
empted from  the  operation  of  this  act,  to  wit:  Beginning  at  a 
point  on  the  western  boundary  of  the  state  of  Missouri  whore 
the  thirtynseventh  parallel  of  north  latitude  crosses  the  same; 
thence  weet  on  said  parallel  to  the  eastern  boundary  of  New 
Mezico;  thence  north  on  said  boundary,  to  latitude  thirty- 
eight;  thence  following  said  boundary  westward  to  the  east 
boundary  of  the  territory  of  Utah,  on  the  summit  of  the 
Rocky  mountains;  thence  northward  on  said  summit  to  the 
fortieth  parallel  of  latitude;  thence  east  on  said  parallel  to 
the  western  boundary  of  the  state  of  Missouri ;  thence  south 
with  the  [*164]  western  boundary  of  said  state  to  the  place 
of  beginning,  be,  and  the  same  is  hereby  created  into  a  tem- 
porary government  by  the  name  of  the  territory  of  Kansas." 
(Brightley's  Dig.,  p.  449,  §  1.)  This  included  die  lands  con- 
tained within  the  limits  of  Leavenworth  county. 

2.  But  it  is  claimed  by  the  defendants  that  these  lands  are 
excepted  out  of  the  boundaries  of  the  territory  by  the  terms 
of  the  second  prdviso  in  section  one  of  the  organic  act,  above 
quoted,  which  is  as  follows:  *^ Provided  further,  That  nothing 
in  this  act  contained  shall  be  construed  to  afiect  the  rights  of 
person  or  property  now  pertaining  to  the  Indians  in  said  ter- 
ritory, so  long  as  such  rights  shall  remain  unextinguished  by 
treaty  between  the  United  States  and  such  Indians,  or  to 
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include  any  territory  which,  by  treaty  toith  any  Indian  tribe^  is 
not,  without  the  consent  of  said  tribe,  to  be  included  within 
the  territorial  limits  or  jurbdiction  of  any  state  or  tesritory ; 
but  all  such  territory  shall  be  excepted  out  of  the  boundaries 
and  constitute  no  part  of  the  territory  of  Kansas,  until  such 
tribe  shaU  signify  their  assent  to  the  president  of  the  United 
States  to  be  included  within  the  said  territory  of  Kansas." 
The  plain  language  of  this  proviso  is  against  the  position  taken 
by  the  defendants  and  sustained  by  the  court  below.  There 
is  no  provision  in  any  treaty  between  the  Delawares  and  the 
United  States  saying  that  the  territory  embraced  within  the 
limits  of  Leavenworth  county  shall  not^ "  without  the  consent 
of  the  tribe,  be  included  within  the  territorial  limits  or  juris- 
diction of  any  state  or  territory."  And,  unless  there  is  such 
a  provision  in  some  treaty  witii  the  Delawaree,  these  lands  are 
included  within  the  Hmits  of  the  territory  of  Kansas  by  tiie 
very  terms  of  the  organic  act  There  is  but  one  Indian  treaty, 
we  believe,  which  contains  such  a  clause,  and  that  is  the  treaty 
with  the  Osages. 

8.  But  conceding  that  these  lands  were  excluded  by  the 
terms  of  the  organic  act,  then  we  say  that  the  same  lands 
['f'lSS]  were  ceded  by  the  Delawares  to  the  United  States 
before  Leavenworth  county  was  organized,  and  before  Todd^ 
election  as  sheriff.  By  this  cession  these  lands  became  the 
property  of  the  United  States.  (  See  U.  S.  Stats,  at  Large,  vol. 
10,  p.  1048.)  At  all  events,  this  act  amounted  to  an  assent 
on  the  part  of  the  Delawares,  if  indeed  any  assent  was  nec- 
essary, that  these  lands  should  be  included  within  the  limits 
and  should  form  a  part  of  the  territory. 

IV.  It  is  claimed  by  the  defendants  in  error  that  the  bond 
is  void,  because  the  settlement  upon  those  lands,  and  the 
oi^anization  of  Leavenworth  county  therefrom,  were  in  vio- 
lation of  the  treaty  of  cession,  concluded  May  6, 1854. 

1.  But  there  is  nothing  in  this  treaty  which  prohibits  the 
settlement  of  these  lands,  or  the  organization  of  counties 
therefrom.  (U.  S.  Statutes  at  Large,  voL  10,  p.  1048.)  Arti- 
cle first  cedes  the  lands.  Article  second  provides  how  the 
lands  ceded  shall  be  disposed  o£  Article  third  provides 
for  the  payment  to  the  Delawares.    Article  sixteenth  is  as 
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foUowB :  '^  It  is  agreed  by  the  partis  hereto  that  proviflions  of 
the  act  of  congresB  approved  3d  March,  1807,  in  relation  to 
lands  ceded  to  the  United  States,  shall,  iofatr  aa  applicable^  be 
extended  to  the  lands  herein  ceded*''  The  act  of  1807  will 
be  fonnd  ia  Brightley'a  Digest,  (p.  487.)  Section  one  hun- 
dred and  seventy-three  of  this  act  is  supposed,  by  the  defend- 
ants in  error,  to  have  been  violated  by  the  settlers  upon  these 
land^  It  prescribes  a  penalty  for  intrusion  on  the  public 
lands  of  the  United  States.  The  intruders  forfeit  all  right, 
claim  and  title  to  the  lands  of  which  tiiey  have  taken  posses* 
aion,  and  are  liable  to  be  removed  by  force,  (xranting  that 
this  section  is  applicable  to  the  lands  in  question,  what  then  ? 
The  intruders  were  liable  to  the  penalty  which  the  law  im- 
posed. 

2b  But  this  section  was  not  applicable  to  these  lands'to  the 
extent  claimed  by  the  defendants  in  error,  at  the  time  [*166] 
these  setdements  were  made  and  the  county  was  organized. 
The  treaty  was  concluded  May  6, 1854.  The  bill  organizing 
the  territory  was  not  approved  until  May  30,  1854.  *  After 
that,  a  governor  for  the  territory,  and  other  officers,  were  sent 
here  by  the  federal  government;  people  came  from  all  parts 
of  the  country,  a  portion  of  them  settled  upon  these  lands, 
and  continued  in  possession  of  Ihem  up  to  the  time  of  sale 
by  the  United  States  in  1856,  after  the  lands  had  been  adver- 
tised for  sale  as  required  by  law.  The  federal  government 
suffered  them  to  remain  there  without  molestation,  and  made 
no  attempt  to  remove  them,  allowed  them  to  retain  the 
improvements  they  had  made  on  the  land,  etc.,  etc.  This 
section  of  the  act  of  1807,  if  ever  apphcable  to  these  lands, 
then  became  obsolete.  (See  U.  8.  v,  CSsno,  1  McLean,  254. ) 
In  this  case  it  was  held  that,  where  the  country  adjacent  to 
an  Indian  reserve  had  become  so  thickly  settled  as  to  render 
it  impracticable  to  execute  the  intercourse  laws,  such  laws 
became  obsolete,  and  the  federal  jurisdiction  over  offenses 
committed  on  such  reserves  ceased;  that  it  was  immaterial 
whether  the  intercourse  laws  were  expressly  repealed  or 
rendtred  moperarivs  by  the  force  of  drcuxMtem/ces ;  that  it  might 
be  presxmied,  from  circumstances,  that  the  United  States 
intended  to  abrogate  the  law. 
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8.  Again:  The  United  States  alone  ooxild  complain  erf  these 
trespasses,  could  remove  the  settlers  or  allow  th^n  to  remain* 
The  Delawaces  could  not  be  injured;  they  made  no  complaint. 
How  then  can  the  defendants  in  error  complain  for  them, 
years  afterwards,  in  this  collateral  manner?  It  was  discre* 
tionary  with  the  president  whether  he  would  remove  these 
settlers,  conceding  &at  they  were  trespassers.  (See  Public 
Lands,  Laws,  Instructions  and  Opinions,  part  2,  pp.  272, 422.) 

4  The  territorial  law  extending  jurisdiction  over  these  land^ 
is  not  in  conflict  with  the  act  of  1807,  nor  with  any  provision 
[*157]  of  the  treaty.  The  United  States  still  had  possession 
of  the  land.  The  right  of  the  territory,  under  the  oiganic  act, 
to  extend  her  laws  and  jurisdiction  over  these  lands  cannot 
be  seriously  questioned.  (See  Public  Lands,  Laws,  Instruc- 
tions and  Opinions,  part  2,  p.  181 ;  opin.  of  Att'y  Gen.  Taney 
in  relation  to  the  lands  ceded  by  the  Creek  treaty  of  1832.) 

6.  But  it  is  idle  to  contend  that  this  provision  of  the  treaty 
was  intended  for  the  benefit  of  the  Delawares.  The  sole  ob» 
ject  was  to  enable  the  United  States  to  r^nove  trespassers  and 
intruders,  should  it  become  necessary. 

6.  If  the  doctrine  laid  down  by  the  court  belo^  be  the  cor- 
rect  one,  then  every  man  who  was  present  at  the  sale  of  these 
lands,  for  the  purpose  of  buying,  was  a  trespasser  and  liable 
to  be  removed. 

7.  But  more  than  all  this,  this  state  of  affairs  was  broi^ht 
about  by  the  acts  of  the  federal  government;  and  it  recognized 
the  legality  of  the  very  acts  which  the  de£9ndantB  in  error  now 
claim  to  have  been  illegal  After  the  organization  of  the  ter* 
ritory,  the  governor  issued  his  proclamation  for  an  election, 
whidi  took  place  March  3, 1855.  From  Leavenworth  county, 
two  coimcilmen  and  three  members  to  the  house  of  represen- 
tatives were  elected.  The  legislature  met  at  Pawnee,  July  2, 
1855,  organized  and  adjourned  to  the  Shawnee  MiinnAl  Labor 
School,  where  it  assembled  July  22, 1855,  and  proceeded  to 
enact  Ihe  laws  of  1855.  This  legislature  was  recognized  by 
the  federal  government,  as  well  as  the  legality  of  the  acts 
passed.  But  it  was  left  to  the  defendants  in  error,  when  sued 
upon  their  bond,  to  discover  their  illegality.  (See  House 
Journal  of  1855.) 
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&  In  exercising  this  jarisdiction  oyer  these  lands,  fhe  ter- 
ritorial l^:ifilattire  was  doing  nothing  more  than  had  before 
been  done  under  the  goyemment  of  the  territories,  of -which 
the  territory  embraced  within  the  limits  of  Kansas  [*158]  was 
a  part  Up  to  April,  1803,  the  civil  code  was  in  force  in  the 
territory  of  Louisiana.    By  the  act  of  congress,  March  26, 

1804,  the  then  territory  of  Louisiana  was  divided  into  two 
districts,  all  south  of  the  ttiirty-third  degree  north  latitude 
being  called  the  ^'territory  of  New  Orleans,"  and  all  north 
the  "district  of  Louisiana."  That  act  extends  the  executive 
power  of  the  governor  of  Lidiana  over  the  "district  of  Loui- 
siana," which  embraced  Kansas.  The  governor  and  judges 
of  Lidiana  were  authorized  to  establish  inferior  courts,  pre- 
scribe their  jurisdiction  and  duties,  and  to  make  all  laws 
which  they  might  deem  conducive  to  the  good  government 
of  the  inhabitants.  The  governor  and  judges,  in  pursuance 
of  these  powers,  did  pass  laws,  etc.    By  the  act  of  March  8, 

1805,  a  territorial  government  was  organized  for  the  same 
territory,  and  the  name  changed  to  that  of  the  "territory  of 
Louisiana,"  and  the  legislative  power  was  vested  in  the  gov- 
ernor and  three  judges.  June  4, 1812,  the  Missouri  territory 
was  organized,  and  the  legislative  power  was  vested  in  the 
governor,  the  council  and  house  of  representatives,  and  the. 
territory  was  entitied  to  send  a  delegate  to  congress.  The 
legislature  passed  acts  of  a  general  nature,  and  adopted  the 
common  law  as  the  law  of  Missouri. 

V.  A  portion  of  the  lands  embraced  within  the  limits  of 
Leavenworth  county  was  not  trust  land,  but  was  public  land 
of  the  United  States,  open  for  settlement;  and  the  fact  that 
trust  lands  were  also  included  would  not  render  void  the 
organization  of  the  county. 

1.  Certainly,  if,  as  was  the  case,  there  was  public  land  on 
which  people  hiid  a  right  to  settie  included  within  the  limits 
ef  Leavenworth  county,  the  legislature  had  jurisdiction  over 
Hf  and  could  organize  it  into  a  county,  etc. 

2.  Does  the  mere  flEUst  that  other  lands,  over  which  we  will 
say  the  legjidature  had  no  jurisdiction,  were  included  [*159] 
within  the  limits  of  the  county,  render  its  organitotion  void? 
We  think  not    There  is  no  reason  why  the  same  principle 
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would  not  apply  in  this  case  as  in  that  of  a  giant  of  land,  a 
portion  of  which  is  within  the  Indian  country,  and  the  bal« 
ance  of  which  is  outside  of  it  and  subject  to  sale.  And  in 
such  a  case  the  supreme  court  of  the  United  States  held  that, 
while  the  grant  was  void  as  to  the  portion  of  land  within  the 
Indian  boundary,  it  was  valid  as  to  the  residue.  (See  9 
Wheaton,  p.  673.) 

VI.  The  whole  question  of  the  propriety,  l^ality  or  regu- 
larity of  the  organization  of  Leavenworth  county  is  a  political 
one,  to  be  settled  by  the  legislative  and  executive  depart- 
ments, and  cannot  be  reexamined  here. 

1.  In  support  of  this  position  we  cite  a  few  authorities. 
And  while  we  do  not  claim  that  the  cases  cited  are  precisely 
in  point,  we  think  they  are  analogous  in  principle.  (Scott  v. 
JoneSy  5  Howard,  [U.  S.]  p.  343.)  In  this  case  the  question 
arose,  whether  an  act  of  the  legislature  of  the  State  of  Mich- 
igan, incorporating  a  company,  was  valid.  It  was  claimed 
that  the  state  government  had  not,  at  date  of  act,  been  fiiUy 
established — was  not  in  legal  force  or  operation.  The  court 
below  held  the  act  valid.  In  the  supreme  court  it  was  held 
that  the  court  had  no  jurisdiction  over  the  ai^eal;  but  the 
court  intimated  that  it  was  a  ''mere  political  question,  to  be 
settied  by  the  action  of  the  other  depr.Hments  of  the  govern- 
ment, and  not  reexaminable  in  that  court"  (The  Cherokee 
Nation  v.  Georgia^  5  Peters,  1.)  This  was  a  case  in  which  the 
Cherokee  Nation  filed  a  bill,  praying  an  injunction  to  restrain 
the  state  of  Georgia  from  the  execution  of  certain  laws  of 
that  state  within  the  Cherokee  lands,  which,  it  was  contended, 
operated  to  annihilate  the  Cherokees  as  a  political  society, 
and  to  seize  for  the  use  of  Geoigia  the  lands  of  the  Chero- 
kees, which  had  been  assured  to  them  by  treaties  with  the 
United  States.  The  court  first  decides  [*160]  that  the  Cher- 
okees cannot  sue  in  that  court,  and  hence  the  court  had  no 
jurisdiction;  secondly,  the  court  hold  that^  if  the  court  has 
jurisdiction, "  the  propriety  of  such  interposition  by  the  court 
may  well  be  questioned."  "It  savors,"  says  Marshall,  C.  J., 
page  20,  "too  much  of  the  exercise  of  political  power  to  be 
within  the  proper  province  of  the  judidal  department" 
Johnson,  J.,  page  twenty-eight:    "  I  cannot  entertain  a  doubt 
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thai  it  (the  question)  is  one  of  a  political  character  altogether, 
and  wholly  unfit  for  the  cognizance  of  a  judicial  tribunal.'* 
Page  thirty-one:  "What  these  people  may  have  a  right  to 
claim  of  the  executive  power  is  one  thing;  whether  we  are 
to  be  the  instruments  to  compel  another  branch  of  the  gov- 
ernment to  make  good  the  stipulations  of  treaties  is  a  very 
different  question.  Courts  of  justice  are  properly  excluded 
from  all  considerations  of  policy,  and  therefore  are  very  unfit 
instruments  to  control  the  action  of  that  branch  of  govern- 
ment which  may  often  be  compeUed,  by  the  highest  consid- 
erations of  public  policy,  to  withhold  even  the  exercise  of  h 
positive  duty."  (See  opinion  of  Baldwin,  J.,  p.  32.  See  also, 
Fo8t€r  V.  TTibon,  2  Pet  253;  Qareia  v.  Lee,  12  Pet.  511 ;  United 
States  V.  Arredarde,  6  Pet  711.) 

2.  It  appears  from  the  actiop  of  the  federal  and  territorial 
governments  in  the  premises,  that  the  same  construction  was 
by  them  given  to  the  treaty  and  to  the  organic  act  for  which 
the  plaintiff  in  error  contends.  And  it  is  a  familiar  principle 
of  law,  that,  where  the  legislative  and  executive  branches  of 
a  government  have  determined  a  matter  proper  for  them  to 
take  cognizance  of,  the  judicial  tribunals  will  follow  that  de- 
termination.   (See  Garcia  v,  Lee,  supra.) 

VII.  Admitting  that  the  act  of  settling  upon  the  Delaware 
trust  lands  was  a  trespass,  and  that  the  settlers  were  wrong- 
fully there,  then  we  say  that  these  facts  do  not  render  this 
bond  void. 

[*161]  1.  It  is  a  well  settled  principle  of  law,  that,  if  the 
illegal  act  is  not  the  eoneideration  of  the  contract,  and  is 
entirely  disconnected  from  it,  the  contract  is  valid,  although 
the  occasion  for  making  the  contract  arose  out  of  the  existence 
of  the  illegal  act  (Armstrong  v.  Toler,  11  Wheaton,  268; 
Story  cm  Contracts,  §  621;  Wetherell  v.  Jones,  3  Bam.  & 
Adolph.  221 ;  LUtle  v.  Poole,  9  Bar.  &  Cress.  200;  Story  on  Con- 
•flict  Laws,  §§  247  to  266;  McBlair  v.  Qibbs,  17  Howard,  232.) 

2.  The  violation  of  the  law,  if  any  there  was,  had  been 
committed  before  the  agreement  sued  upcm  had  been  en- 
tered into.  And  it  is  well  settled  that  if  an  act,  in  violation 
of  either  the  statute  or  the  common  law,  be  already  com- 
mitted, and  a  subsequent  agreement  be  entered  into^  which, 
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although  founded  thereupon,  constituted  no  part  of  the  origi* 
nal  inducement  or  consideration  of  the  illegal  act,  such 
agreement  is  valid.  (Anmtrong  v.  Iblety  .11  Wheaton,  268, 
271,  276;  The  Qwrge,  1  Wheaton,  408,  and  2  Wheaton,  278; 
TenawL  v.  EUioU,  1  Bos.  &  Pul.  8 ;  Canrum  v,  Boyle,  3  Bam.  & 
Aid.  179;  Story  on  Contracts,  §  622.) 

8.  The  parties,  at  all  events,  supposed  the  act  which 
formed  the  consideration  of  the  contract  to  be  legal;  and  if 
it  turned  out  that  it  waa  actually  illegal,  the  conlaract  tt ould, 
nevertheless,  be  good.  (Story  on  Contracts,  §  573;  2  John- 
son Cas.  56;  (Joventry  v.  Barton,  17  Johns.  142;  Avery  v.  Hal- 
sey,  14  Pick.  174.) 

4.  And  even  a  promise  to  indemnify  against  a  trespass  is 
good,  unless  the  promisee  knew  the  contemplated  act  to  be 
a  trespass.'  {8Ume  v.  Hooker,  $  Cow.  154;  Allaire  v.  Cleveland, 
2  Johns.  Cas.  52;  Avery  v.  HoUey,  14  Pick.  174.) 

VIII.  The  plaintiff  in  error,  shows  in  his  petition  a  good 
cause  of  action.  [*162]  1.  He  shows  that  Todd  was  duly 
elected  to  the  office  of  sheriff  of  Leavenworth  county ;  that 
he  gave  a  bond  as  required  by  law;  that  he  committed 
breaches  of  the  condition  of  that  bond,  and  that  the  plain* 
tiff  was  damnified  thereby.  2.  His  property  was  taken  by 
this  sheriff,  upon  a  process  issued  out  of  a  court  established 
by  competent  authority,  and  that  property  was  converted  by 
this  sheriff  to  his  own  use. 

Reee  &  Wheal,  for  defendant  Todd,  submitted: 

I.  The  bond  of  defendant  Todd  is  void,  because  the  con* 
dition  is  not  in  conformity  with  the  statute.  (Stat. '55,  p.  712.) 

II.  The  bond  and  commission  are  not  complete,  because 
not  recorded  as  required  by  law.    (§1,  Stat.  1855,  p.  712.) 

III.  The  bond  is  void,  because  it  was  not  approved  by  the 
probate  court  or  judge.    (Stat.  1855,  §  1,  p.  712,) 

IV.  McMeekin  was  no  deputy,  because  he  was  notappoint* 
ed  in  the  mode  prescribed  by  statute.  (Stat.  '56,  §  6,  p.  713.) 

V.  The  writ  of  attachment  was  void  for  want  of  seaL  (Stat 
'66,  §  1,  p.  767 ;  Bybee  v.  Aehby,  2  GihnaH,  166.) 

VI.  The  bond  of  Todd  was  void,  because  it  waa  madiO  on 
landa  to  which  the  Indian  title  .had  not  been  extinguishedi 
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all  ])&rties  being  txespassers,  and  the  lands  being  excluded 
from  and  joining  no  part  of  the  territory;  and  the  writ  of 
attachment  and  all  things  done  under  it  are  Toid  for  the 
same  reason.  (See.  Treaty  with  Del.  Indians,  ratified  May, 
1854,  and  Oiganic  Act,  §  19.) 

VII.  Defendant  Todd  was  not  sheriff  until  all  the  statu- 
tory requirements  were  complied  with. 

The  opinion  of  the  court  was  delivered  by 

EwiNG,  C.  J.:  Error  from  the  district  court  for  the  first  ju- 
dicial district  ['''IfiS]  This  cause  comes  before  us  by  petition 
in  error,.asking  reversal  of  judgment  for  defendants  rendered 
in  the  district  court  for  Leavenworth  county,  in  August,  1869. 
The  exception  is  to  the  order  of  the  court  sustaining  demur- 
rer of  4efendant8  to  the  petition,  and  entering  judgment 
thereupon  against  plaintiff  for  costs. 

Counsel  for  defendants  presented,  among  others,  the  fol- 
lowing grounds  of  objection  to  the  petition  below,  which  give 
rise  to  all  the  questions  to  be  considered  by  the  court. 

FirsL  That  the  city  of  Leavenworth,  in  which  was  held  the 
court  when  the  proceedings  in  the  case  of  Yoimg  v.  McOracken 
were  had,  (out  of  which  proceedings  the  alleged  cause  of  action 
in  this  case  arose,)  being  on  land  belonging  to  the  Delaware 
Indians  at  the  date  of  the  act  organizing  the  territories  of 
Kansas  and  Nebraska,  was  by  that  act  excepted  from  the 
territory  of  Kansas,  and  therefore  the  proceedings  were  coram 
fwn  jvdice  and  void.  The  following  provision  in  the  first 
section  of  the  above  named  law  is  relied  on  to  sustain  this 
position: 

^^Fr&oided  further,  That  nothing  in  this  act  contained  shall 
be  authorized  •  •  •  to  include  any  territory  which,  by- 
treaty  with  any  Indian  tribe,  is  not,  without  the  consent  of 
such  thbe,  to  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory;  but  all  such  territory 
shall  be  excepted  out  of  the  boundaries  and  constitute  no 
paxu  of  the  territory  of  Kansas,  until  said  tribe  shall  signify 
tiieir  assent  to  the  president  of  the  United  States  to  be  in- 
cluded within  the  said  territory  of  E^ansas." 
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This  ground  of  objection  calls  for  no  comment  by  the 
court,  further  than  a  statement  that  nowhere  in  any  treaty 
with  the  Delaware  Indians  is  there  a  provision  that  the 
lands  of  that  tribe  shall  not,  without  its  consent,  be  included 
within  the  territorial  limits  or  jurisdiction  of  any  state  or 
territory.  All  the  lands  of  that  tribe,  within  the  boundaries 
speciffcally  described  in  the  first  section  of  the  law  referred 
to,  were,  therefore,  [*164]  included  within  the  limits  and 
jurisdiction  of  the  territory. 

Second.  That  if  the  lands  ceded  to  the  United  States  by 
treaty  with  the  Delaware  Indians,  of  1854,  on  which  was  the 
town  of  Leavenworth,  were  in  the  jurisdiction  of  Kansas,  yet 
entry  and  settlement  on  them  were  forbidden  when  the  pro- 
ceedings in  Young  v.  McOrachen  were  had,  and  that  all  the 
officers  of  the  county  and  of  the  district  court,  ai|d  suitors 
there  attending,  were  trespassers,  their  acts  and  proceedings 
void,  and  no  liability  could  be  incurred  by  the  sureties  by 
the  execution  and  delivery  of  a  bond  there,  or  by  service  by 
the  sheriff  of  process  issued  there  by  the  court 

We  need  not  question  the  position  that  the  first  section  of 
the  act  of  the  30th  June,  1834,  to  regulate  trade  and  inter- 
course with  the  Indians,  declares,  for  the  purposes  of  that  act, 
all  the  territory  west  of  tiie  state  of  Missouri  to  be  '^  the  Indian 
country."  But  that  act  does  not  prohibit  settlement^  by  per- 
sons not  foreigners,  on  the  lands  in  that  country,  except  on 
those  lands  ^'  belonging,  secured  or  granted  by  treaty  with  the 
United  States  to  any  Indian  tribe."  (See  §11.)  Andsofiaxasit 
forbids  settlement  by  foreigners,  or  forbids  any  kind  of  manu- 
fiicture  by  or  commerce  among  persons  not  Indians,  or  belong- 
ing to  Indian  tribes —  and  not  on  the  lands  of  the  Indian  tribes 
— to  that  extent,  at  least,  its  provisions  were  in  conflict  with 
the  act  organizing  the  territories  of  Kansas  and  Nebraska,  and 
were  by  that  act,  by  implication,  repealed.  For  the  United 
States,  when  the  act  organizing  the  territory  of  Kansas  was 
passed,  had  extinguished  the  Indian  title  to  more  than  half 
the  lands  in  Kansas,  and  by  express  provision  in  that  act 
made  them  subject  to  tiie  preemption  laws ;  and  by  establish- 
ing a  complete  system  of  government  for  the  people,  and 
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opening  the  public  laadB  to  settlement,  it  inidted  and  enoo\u> 
aged  the  fonnation  of  commercial  and  agricultural  communi- 
ties in  Kansas,  which  could  not  have  risen  or  existed  [*165] 
subject  to  all  the  rigorous  prohibitions  and  penalties  of  the 
non-intercourse  laws. 

About  two  months  after  the  act  to  organise  the  territory  of 
Kansas,  and  on  the  17th  of  July,  1854,  the  Delawares  ceded 
to  the  United  States  the  tract  knowm  as  ^  the  outlet,"  in  con- 
sideration of  the  payment  of  ten  thousand  dollars,  and  also 
the  tract  known  as  the  ''trust  lands,"  in  consideration  of  a 
stipulation  to  pay  them  the  net  proceeds  of  th^  sale  th^reol 
FiQm  the  date  of  the  cession,  these  ceded  lands  and  their 
occupants  (not  Indians)  became  subject  to  the  laws  of  congress 
precisely  as  the  other  public  lands  in  Kansas,  and  their  occu- 
pants were  subject  to  tbem,  except  as  the  treaty  contained 
provisions  of  special  and  local  application  to  them.  The 
only  provisions  in  the  treaty  of  such  special  and  local  appli* 
cation  are,  the  provisions  in  the  second  article,  by  which  the 
government  agrees,  without  a  saving  clause  for  preemptors, 
to  offer  the  trust  la^da  at  public  auction;  and  the  provision 
in  the  sixteenth  article,  that  the  act  of  third  of  March,  1807, 
(Brightley's  Digest,  p«  487,)  should,  ^^sojdr  a$  appUcable^^^ 
extend  to  the  lands  ceded  in  the  treaty. . 

This  act  of  1807  provides  that,  "if  any:  person  or  persons 
shall  take  possession  of  or  make  settLeihent  on  any  lands 
ceded  or  secured  to  the  United  States  by  amy  treaty  made 
with  a  foreign  nation,  or  by  a  cession  by  any  state  to  the 
United  States,  which  lands  shall  not  have  been  previously 
sold,  ceded  or  leased  by  the  United  States,  or  shall  survey, 
or  cause  to  be  surveyed,  any  such  lands>  or  designate  any 
boundaries  thereon,  by  marking  trees  or  otherwise,  until 
thereto  duly  authorized  by  law,"  such  offender  shall  forfeit 
all  his  right,  title  or  claim  to  su«h  land,  and  be  subject  to  be 
removed  by  the  president  This  act  was  not  in  full  force 
over  the  other  lands  of  the  United  States  in  Kansas,  for  it 
forbids  these  settiements  on  public  lands,  which  the.preemp- 
tion  laws,  passed  subsequent  to  it,  expressly  authorized.  It 
was  declared  by  the  treaty  applicable  to  the  ^Hrust  lands," 
apparentiy  in  \^1Q&'\  aid  of  the  provision  in  tl|«  treaty  that 
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those  lands  should  be  sold  at  public  auction,  in  order  to  pre- 
vent settlements  in  advance  of  the  sales,  and  the  otherwise 
inevitable  combinations  of  settlers  to  prevent  free  bidding. 

We  need  not  discuss  the  question  whether  the  act  of  1807 
would  have  been  applicable  to  settlers  on  the  trust  lands 
without  the  sixteenth  article  of  the  treaty,  or  whether,  if  it 
would  not  have  beefn  applicable,  the  treaty  provision  could 
give  it  effect  It  will  be  seen  that  these  provisions  of  treaty 
and  law  prohibit  only  seUlemmt  or  mrvey.  They  do  not,  nor 
can  they  be  construed  to  prohibit  any  person  passing  to  and 
fro  over  the  lands  so  ceded,  nor  to  prohibit  the  government, 
whether  of  the  territory  or  of  any  of  its  political  subdivi- 
sions, establishing  its  offices,  holding  its  courts,  and  issuing 
and  executing  its  process,  at  any  place  upon  them.  And  if 
the  act  of  1807  could  be  construed  as  thus  restraining  the 
government,  it  would  to  that  extent  be,  in  the  language  of 
the  treaty,  "  inapplicable,"  as  in  conflict  with  the  act  organ- 
izing the  territory.    (See,  specially,  §  35.) 

Lest,  by  restricting  our  opinion  to  the  question  of  the 
power  of  the  territorial  government  to  exercise  its  functions 
on  the  'Hrust  lands,"  we  occasion  misconstruction,  it  may  be 
well  to  say,  further,  that  the  process  of  all  the  courts  of  the 
territory  could,  undoubtedly,  liave  been  legally  executed 
anywhere  within  the  limits  defined  by  the  territorial  laws, 
whether  on  the  Indian  or  the  military  reservations — except 
only  on  those  Indian  reservations  in  regard  to  which  it  is 
stipulated,  by  express  treaty  provision  in  force  and  effect 
during  the  existence  of  the  territory  of  Kansas,  that  they 
fthould  not  be  included  within  tlie  limits  or  jurisdiction  of 
any  state  or  territory^  And  that  the  stat^  courts  have  like 
power,  subject  to  the  laws  of  the  state,  to  execute  their  pro* 
cess  on  any  Indian  or  government  reservation  within  the 
limits  defined  by  state  laws,  except  only  on  such  Indian 
reservations  as  were,  in  like  manner,  stipulated  to  be  ex- 
cluded from  the  limits  of  [*167]  any  state,  by  treaty  provi- 
sion in  force  at  the  date  of  the  admission  of  Kansaa  into  the 
union. 

Third.  It  is  argued .  that  the  petition  wad  demurrable,  by 
reason  of  the  tact  that  the  writ  of  attachment,  as  set  out  li^ 
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it,  does  not  appear  to  have  the  seal  of  ftie  court  attached. 
The  petition  alleged  that  the  writ  "was  issued  out  of  and 
under  the  seal  of  the  court/'  and  that  all^ation  needed  no 
support  by  farther  description,  whether  in  the  language  of 
the  pleader  or  of  the  process  described.  If,  in  &ot,  the  writ 
was  not  under  seal,  and  that  irregularity  was  relied  on  as  a 
defense,  the  &ct  should  have  been  set  up  by  answer. 

Fourth.  It  is  insisted  that  the  sheriff's  bond  sued  on  is  not 
a  statutory  bond,  because  its  conditions  are,  "  that  the  said 
Green  D.  Todd  shall  &ithfully  perform  the  duties  of  such 
sheriff,  as  aforesaid,  and  &ithfully  demean  himself  in  office, 
pay  over  all  moneys  that  may  come  to  his  hands  by  virtue 
of  said  office,  according  to  the  lawful  direction  of  the  same, 
and  in  all  things  act  according  to  law;"  while  the  conditions 
prescribed  by  law,  (Stat  1856,  p.  714,)  were,  "that  he  will 
futhfully  collect  and  pay  over  all  moneys  entrusted  to  him 
br  collection,  and  account  for  all  moxkeys  coming  into  his 
hands,  and  faithfully  and  impartially  demean  himself  in 
office."  There  is  no  difference,  in  substance  and  l^al  effect, 
between  the  conditions  of  this  bond  and  those  of  the  statute. 
The  plain  meaning  of  the  statute,  without  addition  or  re* 
striction,  is  expressed  in  the  bond,  but  in  other  and  much 
better  language.  It  is,  therefore,  a  statutory  bond.  (Farrat 
V.  Brtnon,  5  Peters,  388;  DuUon  v.  KeUey^  2  Wend.  616;  ifO- 
ienberger  v.  Schlegdj  7  Barr,  251 ;  Skellinger  v,  YendeSf  12  Wend. 
308.) 

The  first  section  of  the  act  under  which  Todd  was  elected 
provides,  that  ''the  sheriff  shall,  when  elected,  be  commis- 
sioned by  the  governor,  and  shall  take  the  oath  of  office 
prescribed^  by  law,  which  shall  be  indorsed  on  his  commis* 
lion,  and  the  same,  so  indorsed^  shall  be  recorded  in  the 
office  of  [*168]  the  recorder  of  the  county,  and  such  sheriff, 
before  entering  on  the  duties  of  his  office,  shall  give  bond, 
to  be  approved  by  the  probate  court,  in  a  sum  not  less  than 
^0  thousand  dollars  nor  more  than  fifty  thousand  dollars, 
ad  may  be  prescribed  by  the  said  probate  court,  conditioned," 
etc.  And  it  is  claimed  by  counsel  for  defendants  in  error, 
that  the  petition  is  fittaUy  defective  as  to  the  sureties,  for 
want  of  the  allegation  that  the  amount  named  in  the  bond 
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(ten  thousand  doll^ra)  was  presoribed  by  the  probate  court, 
and  the  bond  approved  by  it. 

After  careful  consideration  of  the  subject,  we  are  of  the 
opinion  that  the  sureties  could  not  take  advantage  of  the 
omission  to  have  the  bond  approved  and  its  amount  pre- 
scribed by  the  probate  court  They  designated  the  amount, 
within  the  statutory  limits,  for  which  they  were  willing  to 
become  liable,  and  the  deposit  of  the  bond  for  record  was 
delivery.  The  purpose  of  the  law,  in  requiring  the  action  of 
the  court  upon  the  bond,  was  clearly  and  solely  to  secure 
those  who  might  suffer,  as  did  McCracken,  by  the  sheriff's 
de&ult  or  misconduct  in  office,  and  not  at  all  to  secure  him 
or  his  sureties.  Todd  was  sheriff  from  the  date  he  accepted 
his  commission,  and  his  neglect,  or  that  of  the  court,  to  have 
the  bond  approved,  did  not  vacate  the  office.  (8  Ind.  134.) 
His  official  acts,  notwithstanding  such  fEulure,  were  binding 
and  effectual.  To  allow  the  sureties,  who  had  executed  and 
delivered  the  bond,  and  who  could  not  be  prejudiced  by  the 
want  of  approval,  to  escape  the  liability  they  intended  to 
assume,  would  wrest  the  law  from  its  plain  purpose.  It  would 
make  the  provisions,  intended  as  public  safeguards,  the  fre- 
quent and  ready  means  of  shielding  from  responsibility  the 
sureties  of  any  officer  who  might  dishonestly  or  carelessly 
disregard  them.  Our  opinion  on  this  question  is  fully  sus- 
tained by  authority.  (Jones  v.  The  StaJte^  7  Mo.  81 ;  Skdlinger 
V,  Yendea,  12  Wend.  306;  Maupleman  v.  Otmvnumwealth,  7  Barr, 
246;  DavU  v.  Hayden,  3  Scam.  35;  [*169]  Rmff  v.  CHhbs,  26 
Wend.  502;  DMcm  v.  Kelsey,  2  Wend.  616;  Church  v.  Clark,  7 
Blackford,  570.) 

Sixth.  Finally,  it  is  objected  that  the  petition  does  not  allege 
that  McMeekin's  appointment  as  deputy  sheriff  was  approved 
by  the  probate  court  (See  Stat  1855,  p.  713,  §  6.)  It  is  a 
sufficient  answer  to  this  objection  that  the  thirteenth  section 
of  the  same  act  confers  on  the  sheriff  ''all  the  authority, 
power  and  privileges  usually  conferred  on  officers  of  a  similar 
character."  By  the  common  law,  expressly  adopted  heife, 
(Stat  1855,  p.  469,)  a  sheriff  could  depute  a  person,  who  was 
not  and  could  not  have  been  appointed  a  general  deputy,  to 
do  a  specified  official  act    An  infant  may  be  appointed  to 
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serve  a  particular  writ,  but  cannot  act  as  a  general  deputy. 
(1  Salk.  96;  Gwynne  on  Sheriffs,  p.  43,  and  cases  cited.) 
The  appointment  of  McMeekin  as  deputy,  and  the  delivery 
oif  the  writ  of  attachment  to  him  by  the  sheriff,  were  suffi- 
cient authority  to  him  to  serve  the  writ.  Henoe,  it  is  [not] 
necessary  to  consider  whether  the  sureties  would  be  bound 
by  the  acts  of  McMeekin,  as  a  general  deputy,  without  ap- 
proval of  his  appointment.  The  demurrer,  therefore,  should 
have  been  overruled. 

Ordered  by  the  courts  that  the  judgment  in  this  case  be 
reversed,  and  the  cause  be  remanded  to  the  district  court, 
with  instructions  to  overrule  the  demurrer. 

All  the  Justices  concurring. 


[*170]    Augustus  T.  Sattig  v.  James  P.  Small,  ef  dL 

1.  OfiGAKic  Acr ;  Jurisdiction.  The  organic  act  authorized  the  district 
courts  to  have  and  exercise  such  jurisdiction  as  might  be  con- 
ferred upon  them  by  the  laws  of  the  territory. 

2.  CoMicoN  Law.  The  statutes  of  1855  (p.  409)  adopted  the  common 
law  of  England,  and  all  statutes  prior  to  4  James  I  of  a  general 
nature  (except  statutes  for  the  punishment  of  crimes)  "as  the  rule 
of  action  and  decision  in  the  territory."  This  adopted  the  com- 
mon law  as  to  rights  of  action  and  forms  of  remedy,  so  &r  as  it  was 
consistent  with  the  constitution  and  laws  of  the  United  States  and 
the  statutes  of  Kansas.  PI 

8.  Disisicv  CouBTS ;  JvrisdictiorL  The  statutes  of  1855  (p.  224)  gave 
exclusive  jurisdiction  to  the  district  courts  in  all  cases  of  equity, 

[1]  Tile  body  of  the  lawi  of  England,  as  they  existed  In  the  fourth  year  of  the 
reign  of  James  the  flnt,  (1607.)  constitute  the  common  law  of  this  state.  {RaUway  v. 
IfkkoU,  9  Kas.  2SS.)  While  the  common  law  is  continued  in  fbroe  in  fhis  state,  It  is 
only  ''in  aid  of  the  general  statutes,"  and  as  modified  by  constitutional  and  statu- 
tory laws,  Judicial  decisions,  and  the  conditions  and  wants  of  the  people.  (Harr^- 
(os  V.  MSIet,  11  Kas.  4SL)  In  the  absence  of  ezpreas  proyislon,  the  common  law, 
"will  regulate,  interpret  and  control  the  powers  and  duties  of  the  court  of  Impeach- 
ment" This  oommoh  law  rule  Is  applicable  only  to  the  trial  and  proceedings. 
(SUeexreLs.  fiSKyer,  2  Kas.  18.) 
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and  in  all  dvil  casefi  within  their  respective  districts  when  over 
one  hundred  dollars  was  in  controversy,  except  where  concurrent 
Jurisdiction  may  be  given  to  some  other,  as  the  probate  courts. 

4.  JuBiSDicnoN ;  Venue,  The  defendant  having  been  served  in  Leav- 
enworth county,  the  district  court  therein  sitting  had  jurisdiction 
over  his  person.  The  code  of  1858,  (repealing  and  supplying  the 
laws  of  1856  pertaining  to  practice,)  provided  that  actions  like  the 
one  at  bar  should  be  brought  in  the  county  in  which  the  defendant 
resided,  or  might  be  summoned. 

6.  Oacianic  Act;  Courts.  The  organic  act  contemplated  that  causes 
arising  under  the  constitution  and  laws  of  the  United  States,  and 
causes  arising  under  the  laws  of  the  territory,  would  be  triable  at 
every  term  and  in  one  court,  and  not  that  a  district  court  of  dis- 
tinct jurisdiction  should  be  held  for  each  of  these  classes  of  causes. 

Ik.  District  Coubts;  JurisdictiovL  Leavenworth  city,uii  Leavenworth 
county,  was  the  place  fixed,  pursuant  to  section  six  of  the  act  of 
congress  of  August  16, 1856,  by  the  judges  of  the  supreme  court, 
for  holding  the  district  court  in  the  first  district  [*171]  The  act 
of  congress  of  June  12, 1858,  leaves  the  district  courts  as  thereto- 
fore existing  untouched  as  to  jurisdiction  and  time  and  place  of 
the  holding  thereof,  but  authorized  the  judges  in  each  district  to 
hold  other  courts  in  any  of  the  counties  of  his  district,  at  such 
time  and  place  as  tlie  legislature  might  prescribe,  "  for  the  purpose 
of  hearing  and  determining  all  matters  and  cases,  except  those  in 
which  the  United  Stales  is  a  party."  The  legislature  prescribed 
the  time  and  place  for  holding  the  new  court  in  Leavenworth,  as 
in  other  counties  of  the  first  district,  with  a  jurisdiction  extending 
to  all  coses  cognizable  in  the  old,  except  those  wherein  the  United 
States  was  a  party.  The  juiisdiction  of  these  two  courts  was  con- 
current, except  in  the  one  class  of  cases  reserved  in  the  act  of  con- 
gress from  the  new  court;  and  over  the  caae  at  bar  it  seems  either 
would  have  had  jurisdiction,  without  an  allegation  in  the  petition 
as  to  citizenship. 

7.  Petition  ;  Case  at  Bar.  The  petition  set  forth  that  defendant,  by 
his  promissory  note  filed  therewith,  promised  for  value  to  pay 
plaintiff,  partners,  etc.,  a  sum,  giving  it,  which  defendant  failed  to 
pay,  except,  etc.,  that  plaintiffs  are  non-residents  of  the  territory 
of  Kansas ;  that  a  sum,  giving  it,  is  due  plaintifib,  for  which  they 
pray  judgment,  verified  by  the  attorney  on  belief.  This  petition 
was  filed  August  7, 1858,  "in  the  clerk's  office  in  the  district  court 
for  Leavenworth  county,  sitting  for  the  trial  of  causes  arising  under 
the  constitution  and  laws  of  the  United  States,''  was  entitled  "in 
the  first  district  court  of  the  first  judicial  district  of  the  territory 
of  Kansas;"  and  the  summons  duly  issued  thereon  was  served. 
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according  to  law,  on  defendant  in  Leavenworth  county.  Eddy  that 
a  demnrrer  thereto,  on  grounds  that  the  court  has  no  Jurisdiction 
of  the  person  of  defendant,  nor  of  the  subject  matter  of  the  action ; 
that  the  petition  is  not  verified  as  required  by  law,  and  fidls  to 
show  either  of  plaintiff  to  be  dtisens  of  another  of  the  United 
States  or  of  the  territory  of  Kansas,  and  that  they  have  not  legal 
capacity  to  sue  in  this  court,  was  properly  overruled.  The  petition 
states  &cta  sufficient  to  constitute  a  cause  of  action. 

Error  from  Leavenworth  District  OourL 

The  petition  in  this  case  in  the  court  below  was  headed 
"  In  the  first  district  court  of  the  first  judicial  district  of  the 
territory  of  Kansas,"  and  set  forth  "that  defendant,  by  hia 
promissory  note  herewith  filed,  and  dated  April  2, 1858,  prom- 
ised for  value  received  to  pay  plaintifis,  who  were  and  are 
partners,"  etc.,  "the  sum  of  one  thousand  seven  hundred  and 
fifly-seven  dollars,  which  defendant,  although  requested,  has 
failed  to  pay,  except,"  etc.;  that  plaintifis  "are  non-residents 
of  the  territory  of  Kansas;  that  the  sum  of  one  thousand 
seven  hundred  and  fifly-seven  dollars,  with  interest,"  etc., 
"subject  to  the  credits  aforesaid,  is  due  plaintifis,  for  which 
ihey  pray  judgment"  The  note,  payable  one  day  after  date, 
and  bearing  the  description  given  in  the  petition,  was  filed 
attached  to  the  petition.  The  petition  was  indorsed,  "  Filed 
with  a  precipe  for  summons,  August  7, 1858."  Summons  was 
issued  pursuant  to  the  precipe  on  the  petition,  and  served  on 
Ihe  defendant  in  the  city  of  Leavenworth,  August  9, 1858,  and 
'returned  August  10, 1858.  The  record  shows  that  the  petition 
was  "filed  in  the  clerk's  office  in  the  district  court  for  Leav- 
enworth county,  sitting  for  the  trial  of  causes  arising  under 
the  constitution  and  laws  of  the  United  States." 

W.  P,  QwmbeUj  for  plaintiff  in  error: 

The  demurrer  to  the  petition  should  have  been  sustained. 

[*172]  L  The  court,  sitting  for  the  trial  of  causes  arising 
under  the  constitution  and  laws  of  the  United  States,  had  no 
jurisdiction  of  the  cause,  because  the  petition  did  not  allege 
that  the  parties,  plaintiff  and  defendant,  were  citizens  of  dif- 
ferent states.  (See  Organic  Act,  §  27;  Laws  U.  S.  Courts,  139, 
and  cases  cited;  Brightley's  Digest,  p.  126,  §  17.) 
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1.  These  territorial  courts  are  legislative  courts,  created  in 
virtue  of  the  general  right  of  sovereignty  which  exists  in  the 
government.  (Laws  U.  S.  Ck)urt8,  245-6-7;  Amer.  Ina,  Co,  v, 
OoMer,  1  Peters,  511,  546.) 

2.  The  organic  act  only  confers  on  these  courts  the  same 
jurisdiction  as  is  possessed  by  the  circuit  and  district  courts 
of  the  United  States ;  and  there  it  provides  that  the  jurisdic- 
tion (other  jurisdiction)  of  these  courts  ^  shall  be  as  limited 
by  law."- 

8.  We  must  look  to  the  laws  of  the  territory,  in  force  at  the 
time  this  suit  was  brought,  to  ascertain  what  jurisdiction,  if 
any,  was  conferred  upon  these  courts  by  the  legislature.  We 
find  no  law  defining  the  jurisdiction  of  these  courts,  except 
in  certain  special  matters.  The  code  does  not  attempt  to  de- 
fine the  jurisdiction. 

4.  But,  if  we  are  all  wrong  on  the  last  proposition,  the  court 
in  which  this  action  was  brought  was  not  sitting  for  the  trial 
of  any  other  causes  than  those  which  properly  arose  under 
the  constitution  and  laws  of  the  United  States.  And  the 
averments  in  thiis  petition  do  not  bring  the  case  within  that 
jurisdiction. 

5.  At  that  time  the  law  of  congress  was  in  force,  providing 
for  the  holding  of  courts  in  the  different  counties,  at  the  times 
and  places  designated  by  the  legislature,  for  the  trial  of  causes 
arising  under  the  laws  of  the  territory.    (Brightley's  Digest.) 

6.  After  this  law  went  into  effect  there  were  two  cour^, 
although  the  same  judge  presided  in  both  courts.  Each  had 
a  separate  and  entirely  different  jurisdiction  from  the  [*173 j 
other.  The  United  States  marshal  was  the  executive  officer 
of  the  one,  and  the  sheriff"  of  the  proper  coimty  of  the  other; 
the  expense  of  one  court  was  borne  by  the  United  States — 
that  of  the  other  by  the  territory.  In  the  one  court  causes 
were  tried  by  a  jury,  drawn  by  the  marshal  from  the  whole 
district;  in  the  other  by  a  jury  drawn  from  the  county.  And 
I  hardly  think  it  will  be  seriously  contended  that  a  man 
could  be  indicted  and  tried  for  an  offense  against  the  laws  of 
the  territory  in  the  court  in  which  this  action  was  brought. 

7.  My  own  notion  is,  that  the  United  States  government 
gave  the  district  courts  simply  the  same  jurisdiction  possessed 
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by  other  United  States  courts,  and  left  the  territwial  govern- 
ment to  give  them  such  other  jurisdiction  as  the  l^islature 
should  determine;  and  that  the  coutt  below,  as  organized, 
was  not  exercising  any  but  federal  jurisdiction.  . 

IL  If  the  court  had  jurisdiction,  the  petition  does  not 
state  facts  sufficieht  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  below,  against  the  defendant 

1.  The  petition  does  not  allege  that  the  plaintiff  in  error 
ever  made,  executed,  or  delivered  the  note  on  which  the  suit 
is  brought 

2.  There  is  np  statement  of  fisLCts  showing  that  the  defend^ 
ants  in  error  are  the  owners  and  holders  of  the  note.  If  the 
auction  of  the  delivery  of  the  note  were  in  this  petition, 
that  might  be  held  to  be  a  good  allegation  as  to  the  ownership 
of  the  note. 

3.  The  note  sued  on  purports  to  have  been  given  to  the 
defendants  as  partners;  yet  they  do  not  sue  as  such — are 
not  described  as  such  in  the  title  of  the  cause. 

4.  This  petition  is  not  a  good  one  under  section  one  hun«< 
dred  and  twenty-two  of  the  code  of  1858,  authorizing  a  short 
form  of  pleading  in  certain  cases.  To  render  a  pleading 
good  under  this  section  the  exact  language  must  [*174]  be  fol-^ 
lowed.  {Bcmk  of  Geneva  v,  LiUick,  8  How,  Pn  51 ;  OhappeU  v, 
Bissell,  10  id.  275;  Voorhies  Code,  pp.  236, 240, 250,  ed.  69.) 

L  B.  Wheat,  for  defendants  in  error. 
[Brief  for  defendants  in  error  was  accidentally  lost] 

The  opinion  of  the  court  was  delivered  by 

EwiNO,  C.  J. :  The  transcript  certifies  the  proceedings  iij, 
this  case  to  have  been  had  in  "the  district  court  for  Leaven-i 
worth  county,  sitting  for  the  trial  of  causes  arising  under  the 
constitation  and  laws  of  the  United  States."  Counsel  for 
plaintiff  in  error  insist  that  the  district  court  should  have 
sustained  the  demurrer  to  the  petition,  because  the  court  had 
no  jurisdiction  of  the  case. 

Firel,  Because  tiie  petition  does  not  bring  the  case  within 
the  jurisdiction  "vested  in  circuit  and  district  courts  of  the 
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United  States,  in  cases  arising  under  the  constitution  and 
laws  of  the  United  States." 

Second.  Because  that  is  the  only  jurisdiction  conferred  on 
the  district  courts  in  Kansas  by  laws  of  the  United  States. 

Third,  Because  the  laws  of  Kansas,  when  this  suit  was 
brought  and  judgment  rendered,  .oonferred  no  jurisdiction 
whatever  on  the  district  court. 

Fourth.  If  any  district  court  in  LeavenworUi  county  had 
cognizance  of  the  cause,  it  was  "the  district  court  sitting  for 
the  trial  of  causes  arising  under  the  laws  of  Kansas,"  and  not 
'Hhe  district  court  for  the  trial  of  causes  arising  under  the 
constitution  and  laws  of  the  United  States." 

The  statement  in  the  first  proposition  is  correct,  but  not  of 
itself  sufficient;  the  statement  in  the  second  we  need  not 
consider.  It  cannot  be  denied  that  the  organic  act,  which 
created  the  district  courts,  authorized  them  to  have  and  exer- 
cise such  jurisdiction  as  might  be  conferred  upon  them  by 
the  laws  of  the  territory. 

It  matters  not  in  this  case  whether,  by  force  of  statutes  of 
any  of  the  territories  of  which  Kansas,  at  different  times, 
was  part,  the  common  law  was  in  force  here  when  the  organic 
act  parsed,  [*176]  By  law  of  1855,  (Stats.  '55,  p.  469,)  the 
common  law  of  England,  and  all  statutes  prior  to  4  James  I. 
not  local  to  that  kingdom,  and  of  a  general  nature,  except 
statutes  for  the  punishment  of  crimes  and  misdemeanors, 
were  adopted  "as  the  rule  of  action  and  decision  in  the  ter- 
ritory." This  adopted  the  common  law  aa  to  rights  of  action 
and  forms  of  remedy,  so  far  as  it  was  consistent  with  the 
constitution  and  laws  of  the  United  States  and  the  statutes 
of  Kansas.  And  by  law  of  the  same  year,  (Stats.  '55,  p.  224,) 
it  is  provided  that  the  district  court  shall  have  exclusive  ju- 
risdiction in  all  cases  of  equity  whatsoever,  and  in  all  civil 
actions  or  suits  within  their  respective  districts  where  the 
amount  in  controversy  shall  exceed  one  hundred  dollars, 
except  in  such  cases  where  concurrent  jurisdiction  may  be 
given  to  some  other  courts,  meaning  probate  courts.  Laws 
regulating  practice  at  law  and  in  chancery  were  passed  at 
the  same  session,  which  had  been  repealed  and  supplied  by 
the  code  of  1858  before  suit  in  this  cause  was  commenced.   By 
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that  code  it  was  provided  that  suits  such  as  this  should  be 
brought  in  the  county  in  which  defendant  resided,  or  might 
be  summoned. 

The  territorial  statutes  declared  a  right  of  action  on  the 
cause  shown  in  this  record,  prescribed  the  mode  of  remedy, 
and  gave  jurisdiction  to  the  district  court  sitting  in  Leaven- 
worth county,  the  defendant  having  been  there  summoned. 

It  is  clear  that  the  organic  act  did  not  contemplate  that 
two  district  courts  of  distinct  jurisdiction  should  be  held — 
one  with  jurisdiction  over  cases  arising  under  the  constitu- 
tion and  laws  of  the  United  States,  and  the  other  over  causes 
arising  xmder  the  laws  of  the  territory.  The  provision  that 
"the  first  six  days  of  every  term,  or  so  much  thereof  as  may 
be  necessa^,  shall  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws,"  evidently  con- 
templated that  both  those  classes  of  causes  would  be  triable 
at  every  term,  and  in  one^  court. 

[*176]  The  sixth  section  of  the  act  of  congress  of  August 
16, 1856,  provides  that  the  judges  of  the  supreme  court  of 
the  territory,  or  a  majority  of  them,  shall  fix  the  times  and 
places  of  holding  the  district  courts,  and  the  duration  of  the 
terms,  and  provides  that  such  courts  shall  not  be  held  at 
more  than  three  places  in  the  territory.  Leavenworth  city, 
in  Leavenworth  county,  was  the  place  fixed  by  the  judges, 
under  the  law,  for  holding  the  district  court  in  the  first 
district. 

The  second  section  of  the  act  of  congress  of  12th  of  June, 
1858,  provides:  "The  judges  of  the  supreme  court  of  each 
territory  of  the  United  States  are  hereby  authorized  to  hold 
court  within  their  respective  districts,  in  the  counties  where, 
by  the  laws  of  said  territory,  courts  have  been  or  may  be 
established,  for  the  purpose  of  hearing  and  determining  all 
matters  and  causes,  excq)t  those  in  which  the  United  States  is  a 
party,  provided,  that  the  expense  thereof  shall  be  paid  by 
the  territory,  or  by  the  counties  in  which  said  court  may  be 
held,  and  Uie  United  States  shall  in  no  case  be  chargeable 
therewith.'* 

This  aet^  we  think,  leaves  the  district  courts,  as  theretofore 
existing^  in  all  respects  untouched.    It  still  remained  the 
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duty  of  each  judge  to  hold  one  court  in  his  district^  at  such 
time  and  place  and  for  such  length  of  time  as  the  majority 
of  the  judges  should  prescribe,  and  such  courts,  so  held, 
retained  all  the  jurisdiction  theretofore  conferred  on  the  dis- 
trict courts,  as  well  in  cases  arising  under  the  laws  of  Kansas 
as  in  those  arising  under  the  constitution  and  laws  of  the 
United  States. 

The  act  last  quoted  authorizes  the  judges  of  each  district 
to  hold  other  courts  in  any  of  the  counties  of  his  district,  at 
such  time  and  place  as  the  legislature  of  the  territory  might 
prescribe, "  for  the  purpose  of  hearing  and  determining  all 
matters  and  cases,  except  those  in  which  the  United  States  is 
a  party."  The  legislature  prescribed  [the]  time  and  place 
for  holding  the  new  court  in  Leavenworth  county,  as  in  other 
counties  of  the  first  district,  and  the  jurisdiction  of  the  new 
[*177]  court  in  that  county  extended  to  all  cases  cognizable 
in  the  old,  except  those  where  the  United  States  was  a  party, 
just  as  did  the  jurisdiction  of  [the  old  court  in]  those  other 
counties.  The  fact  that  the  two  courts  sat  in  the  same  county, 
one  by  appointment  of  the  judges,  the  other  by  the  law  of 
the  territory,  did  not  affect  the  jurisdiction  either  would  have 
had  if  the  other  had  been  held  elsewhere  or  not  held  at  aU. 
Their  jurisdictions  were  concurrent,  excepting  in  the  one 
class  of  cases  reserved  in  the  act  of  congress  from  the  new 
court 

Either  of  the  district  courts  in  Leavenworth  county  woxild 
have  had  jurisdiction  of  the  case,  under  the  laws  of  Kansas, 
without  the  allegation  in  the  petition  as  to  citizenship  of  the 
parties.  The  objections  to  the  petition,  on  the  ground  of  a 
want  of  jurisdiction,  having  been  considered,  it  is  only  neces- 
sary to  say  that  the  other  objections  specified  in  the  demur- 
rer are  not  well  taken,  and  that  the  petition,  though  very 
loosely  framed,  states  fSax^ts  sufficient  to  constitute  a  cause  of 
action.    The  demurrer,  therefore,  was  properly  overruled. 

It  is  ordered  by  the  court,  that  the  judgment  rendered  in 
the  district  court  in  this  case  is  affirmed.  Judgment  here 
against  plaintiff  in  error  for  costs,  and  execution  awarded 
thereon. 

All  the  Justices  oon^uning« 
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[♦178]  The  State  op  Kansas,  ck  rd.  Alfred  Johnson,  v. 

Alfred  Hitchcock. 

1.  Statutes.  An  act  is  not  invalid  by  reason  of  its  having  been  ap- 
proved on  a  day  after  the  act  of  congress  admitting  Kansas  into  the 
umon.  The  decision  in  case  of  SUiU  exreLv,  Meadows,  ( ante,  p.  91,) 
to  this  effect,  confirmed. 

2.  GoKBTiTunoN;  Oeneral  Law,  Section  seventeen,  article  two  of  the 
constitution,  pipviding  that,  "in  all  cases  where  a  general  law  can 
be  made  applicable  no  special  law  shall  be  enacted,"  leaves  a  dis- 
cretion to  the  legislature,  recognizes  the  necessity  of  some  special 
legislation,  and  seeks  only  to  limit,  not  to  prohibit  it  The  legisla- 
ture most  determine  whether  their  purpose  can  or  can  not  be  expe- 
diently accomplished  by  a  general  law.  The  act  of  January  30, 1861, 
to  provide  for  the  location  of  the  county  seat  of  Franklin  connty, 
idd  not  to  conflict  with  said  section,  and  not  invalid  for  having 
originated  in  the  territorial  council.  ( See  Darling  v.  Bodgen,  7  Kas. 
598;  Beach  v.  Leahy,  4  Kas.  23.)  PI 

8.  Lnttbregnum  ;  Officers;  Legislaiion,  All  officers  of  the  old  govern- 
ment, on  the  admission  of  the  state,  by  virtue  of  the  schedule  to 
the  constitution,  became,  ad  interim,  state  officers.  They  could  do 
no  act  prohibited  by  the  constitution  to  regular  state  officers  of  like 
functions,  but  were  not  obliged  to  follow  the  same  mode  of  proced- 
ure. The  territorial  legislature  is  no  exception  to  this  rule,  and  the 
laws  passed  by  that  body,  until  superseded  according  to  the  mode 
prescribed  by  law,  if  their  provisions  were  not  in  conflict  with  the 
constitution  of  the  United  States  nor  of  the  state,  were  valid.  {State 
a  rd.  V.  Meadows,  ante,  p.  91.) 

4.  LEGiSLATunE.  The  organic  act  required  no  record  to  be  kept  of  the 
presentation  of  a  bill  to  the  governor  for  approval. 


V]  All  laws  of  a  general  nature  must  have,  hj  force  of  section  aeventeen,  article 
two  of  the  oonstitntion,  a  aniform  oi)eration  throughout  the  entire  state.  Neither 
the  legidatare  nor  the  courts  have  power  to  limit  the  operation  of  an  j  general  law 
toaoy  paitlciilar  county,  district  or  looalitj.  {DarHnff  v.  Rodgen,  7  Kas.  692.)  This 
iMtloD  of  the  constitution  was  not  intended  to  have  a  retro&ctlve  effect  of  abrogating 
IswB  already  passed.    {SaU  v.  Thompton,  2  Kas.  433.) 

^^nerer  a  law  of  a  general  nature  is  passed  by  the  legtslatore  fbr  the  whole 
Mate,  and  is  not  applied  by  the  l^^;laUturc  to  any  particular  locality  thereof,  and  haa 
so  words  prohibiting  its  operation  in  any  particular  locality,  It  is  a  law  haying  a 
oAknn  operation  throughout  the  state  .within  the  meaning  of  the  constitution, 
'Itfaoogh  it  may  not  practically  have  operation  in.  every  part  of  the  state.  {Nsigktff- 
9»9.UeAUuler.  12  Km.  »21  J 
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Original  Proceedings  in  Marulamus. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

D.  M.  Valentine,  for  relator: 

I.  The  act  which  corresponds  with  council  bill  number 
thirty-nine  of  the  session  of  the  legislature  of  1861  origi- 
nated in  the  council,  and  not  in  the  house  as  the  constitution 
requires.  (See  State  Const,  §  12,  art.  2;  Enrolled  Bill  and 
Council  Journal,  133.) 

II.  The  bill  was  never  preseriied  to  the  governor  within  the 
meaning  of  the  constitution  and  of  the  organio  act  (See 
[*179]  Const.,  §  14,  art  2;  Organic  Act,  §  24.)  I  refer  to 
journal  rules  of  that  session  of  the  legislature,  (§§  13  and  14,) 
and  all  the  reports  of  the  committee  on  enrolled  bills,  and 
particularly  the  reports  of  the  committee  for  the  council, 
after  the  passage  of  the  act  by  the  house.  (Council  Journal, 
241,  280,  290.) 

III.  The  act  was  never  signed  or  approved  by  the  governor 
after  it  passed  the  legislature,  and  is  therefore  not  a  law. 
(See  Organic  Act,§  24;  State  Const.,  §§  12,  13,  14,  art  2.) 

1.  Because  it  passed  the  legislature  January  31,  1861,  and 
not  before.  (See  journal  of  both  houses  and  the  proceed- 
ings of  that  day — House  Journal,  424,  425,  429;  Council 
Journal,  252.) 

2.  It  was  never  enrolled  or  presented  to  the  governor  for  his 
approval  after  January  31,  1861,  and  consequently  he  could 
not  have  approved  it  after  that  time.  (Refer  to  journals  of 
both  houses,  and  particularly,  reports  of  committee  on  en- 
rolled bills.  See  Council  Journal,  241,  262,  280, 290,  and  also 
Joint  Rules  of  that  session,  §§  13,  14.) 

3.  The  governor  never  approved  the  bill  after  January  80, 
1861.  (Laws  1860,  p.  15;  Enrolled  Bill;  Oov.  Message  to 
both  houses,  after  Jan.  30;  Council  Journal,  270,  282,  286, 
304,  310;  House  Journal,  424,  438,  460,  475,  487,  491.) 

IV.  The  act  is  a  special  act,  and  is  therefore  unconstitu- 
tional and  void,  as  a  general  law  could  easily  have  beea 
made  applicable.  (See  State  Const  §  17,  art  2 ;  Thoma$  v. 
The  Board  of  OmmissionerBf  etc.,  5  Ind.  4.) 
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That  fhe  printed  laws  or  the  original  enrolled  bills  are  not 
condosiye  evidence  of  what  is  the  law,  and  that  we  can  go 
behind  the  printed  laws  or  enrolled  bills,  and  show  hj  the 
journals  of  the  houses,  or  other  evidence,  when  a  law  passed, 
how  it  passed,  or  that  it  never  passed.  (See  1  Greenleaf  Ev. 
491;  Boat  v.  King,  7  Cowen,  686;  The  Peopk  i>.  Pwrdy,  [*180] 
2  HiU  31;  same,  4  HiU,  884;  Ddmo  v.  The  PeopU,  1  Denio,  9; 
OofttWMTcial  Bank  cf  Buffalo  v.  Sparrow,  2  Denio,  97;  Obming  v. 
Qreene,  23  Barbour,  33;  Spangler  v.  Jacoby,  14  111.  291 ;  PrescoU 
v.thellLJt  Mich.  Canal,  19  HI.  824;  tbider  v,  Pietce,  2  Gal. 
165.) 

WtUon  Shannon,  for  respondent:    > 

Several  objections  are  made  to  the  ralidlty  of  fhe  act 
entitled  ''An  act  to  provide  for  the  location  of  the  county 
seat  of  Franklin  county,''  approved  30th  January,  1861. 
(Stat  p.  14.)  The  constitution  of  Kansas  was  approved  Jan* 
tiary  29, 1861.    (Stat.  1861,  p.  75.)    It  is  claimed : 

L  The  bill  in  question  originated  in  the  senate,  in  contra- 
vention of  the  twelfth  section  of  the  second  article  of  the 
constitution  of  Kansas.  This  section  provides  that  all  bills 
shall  originate  in  the  house  of  representatives,  and  be  subject 
to  amendment  or  rejection  by  the  senate.  By  the  clear  and 
obvious  intent  of  the  constitution,  this  language  only  applies 
to  a  legislature  elected  under  the  constitution,  and  not  to  a 
territorial  legislature  elected  under  the  organic  act,  and  con- 
tinued in  office  by  the  third  section  of  the  schedule.  (Laws 
of  1861,  p.  67.) 

In  the  case  of  Hie  l^aie  of  Kansas  ex  rd,  P.  O,  Hwni  v,  Calvin 
Meadows,  (ante,  p.  91,)  decided  at  the  last  term,  the  court  de- 
cided that  the  territorial  legislature  were  continued  in  office, 
by  the  third  section  of  the  schedule,  until  they  were  super- 
seded under  the  authority  of  the  constitution,  and  that  the 
act  passed  by  the  territorial  legislature,  entitled  "An  act 
defining  the  southern  boundary  of  Breckenridge  county,  and 
for  other  purposes,"  passed  January  31, 1861,  was  valid  and 
binding.  In  that  case  the  court  say  that, "  by  the  twenty-third 
section  of  the  schedule  of  the  constitution,  the  governor  elect 
mider  the  constitution  was  required,  upon  receiving  official 
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information  of  the  admission  of  Kansas  into  the  union,  to 
proclaim  f^'lSl]  the  same  and  convene  the  legislature  elected 
under  it.  This  proclamation  was  issued  the  9th  day  of  Feb- 
ruary, 1861.  The  state  legislature  could  not  be  considered 
as  superseding  the  officers  of  the  territorial  legislature  before 
issuing  the  proclamation  of  the  governor  convening  them." 

The  territorial  legislature  is,  therefore,  left  in  office,  to  leg- 
islate  in  the  same  mode  and  manner  as  before  the  adoption 
of  the  constitution,  until  superseded.  It  surely  was  not  con- 
templated that  the  various  provisions  of  the  oonstitution 
should  at  once  be  applicable  to  the  territorial  legislature.  So 
far,  at  least,  as  they  refer  to  the  mode  and  manner  of  legisla^ 
tion  under  the  territorial  organization,  a  bill  could  originate 
in  either  branch  of  the  legislature.  The  words  '*  house  of 
representatives,"  and  the  word  "senate,"  as  used  in  the  con- 
stitution, obviously  applies  to  the  house  of  representatives 
and  the  senate  mentioned  in  and  constituted  by  the  constitu- 
tion. If  this  view  is  correct,  it  is  an  answer  to  all  the  ob- 
jections to  the  law  in  question,  on  the  ground  that  in  its 
passage  the  provisions  of  the  constitution  were  not  complied 
with. 

U.  It  is  claimed  that  this  law  was  not  presented  to  the 
governor,  within  the  meaning  of  the  twenty-fourth  section 
of  the  organic  act  The  fact  that  the  governor  approved  and 
signed  it  is  conclusive  evidence  that  it  was  presented  to  him, 
and  no  other  evidence  can  or  shoxild  be  required. 

III.  It  is  claimed  that  the  law  in  question  is  a  special  law, 
aiid  therefore  unconstitutional.  The  constitution  has  no  ap- 
plication. Should  the  court  think  otherwise,  and  hold  that 
the  territorial  legislature  were  bound  by  the  constitution,  so 
far  as  the  subject  matter  of  legislation  is  concerned,  still 
there  is  nothing  in  the  constitution  which  prohibits  the  legis- 
lature, either  state  or  territorial,  from  passing  a  law  such  as 
the  one  in  question.  And  both  the  state  legislatures  that  have 
been  elected  under  the  constitution  have  passed  just  such 
laws  as  the  one  in  question. 

[*182]  At  the  last  session  of  the  legislature,  they  passed  a 
law  in  relation  to  fixing  the  permanent  county  seat  of  Chase 
county,  which  seems  to  have  been  copied  from  the  Osage 
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county  law.  This  is  a  legislatire  constraotion  of  the  consti- 
tati<m  which  shoxdd  not  be  disregarded  by  the  court,  and  is, 
at  least,  entitled  to  respect  The  section  of  the  constitution 
relied  on  is  the  seventeenfii  section,  article  second.  It  pro- 
vides, among  other  things,  that  *^  in  all  cases  where  a  general 
law  can  be  made  applicable  no  special  law  shall  be  enacted." 
We  cannot  conceive  of  a  case  where  a  special  law  would  be 
more  appropriate  than  in  fixing  a  disputed  county  seat  by 
referring  the  question  to  the  people  of  the  county.  A  general 
law  could  not  be  made  applicable  where  two  or  more  towns 
in  a  county  were  contending  for  the  county  seat;. and,  for 
aught  that  we  know,  Franklin  was  the  only  county  in  the 
state  where  there  was  a  contested  county  seat.  It  would  be 
absurd  to  pass  a  general  law,  applicable  to  all  the  counties  in 
the  state,  to  make  Franklin  county  to  settie,  by  vote,  her 
county  seat  question.  Under  a  general  law,  applicable  to  all 
the  counties  in  the  state,  a  continual  agitation  of  the  county 
seat  quiestion  might  be  expected  in  every  county  in  the  state. 
Such  a  law  should  be  entitied  "  An  act  to  disturb  the  peace." 
The  legislature  are  the  proper,  and  only,  judges  of  the  ques- 
tion when  a  special  law  should  be  passed;  and,  having 
passed  on  this  question,  the  court  will  not  be  inclined  to  dis- 
turb that  decision. 

IV.  That  the  law  was  not  approved  after  its  passage.  It 
appears  to  have  been  approved  by  the  governor  on  the  30th 
of  January,  1861,  and  it  is  claimed  that  the  journals  show  it 
was  not  passed  until  the  31st  of  January,  1861.  The  joint 
rules  of  the  house  and  council,  under  the  territorial  organic 
sation,  provided  that  the  laws  should  be  signed  by  the  pre- 
siding officer  of  each  house,  and  the  organic  act,  section 
twenty-four,  provides  that  every  bill  that  shall  have  passed 
the  council  and  house  of  representatives  shall,  before  it 
should  become  a  [*183]  law,  be  presented  to  the  governor, 
etc.  If  he  approves,  he  shall  sign,  etc.  Now  this  law  is 
signed,  in  due  form,  by  aU  the  officers  required  to  sign  it  by 
the  joint  rules  and  by  the  organic  act.  Can  this  court  go 
behind  all  this  and  inquire  into  the  manner  in  which  the  bill 
was  passed  ?    (23  Mo.  R.  353.) 

I  think,  clearly  not.    It  would  open  a  door  that  would  lead 

12—1  JCAS. 
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to  great  diffioulties  and  inconvenienceB,  and  the  very  object 
in  requiring  the  signatures  of  the  officers  to  all  laws  passed 
would  be  rendered  almost  entirely  nugatory.  But,  if  the 
court  shoidd  go  behind  the  official  signatures  to  the  bill, 
what  would  be  the  result  in  this  case?  It  is  claimed  that  the 
journals  show  the  law  was  passed  on  the  31st  of  January, 
and  it  was  approved  30th  of  January — one  day  before  it  was 
passed,  according  to  these  date&  But  what  would  all  that 
prove?  Nothing  more  than  that  there  was  a  mistake  in  one 
or  the  other  date — that  the  date  of  the  joumaJs  was  wrong, 
or  the  date  of  the  approval  of  the  governor  was  wrong.  That 
is  all  that  would  or  could  be  shown  by  going  behind  the 
official  signatures  to  the  biU.  It  surely  will  not  be  claimed 
that  a  mere  mistake  in  one  of  these  dates  would  render  the 
law  invalid.  Where  there  is  a  discrepancy  between  the  date 
in  the  journals  and  the  date  of  approval  by  the  governor, 
how  can  this  court  determine  which  is  right  or  which  is  wrong? 
The  discrepancy  does  not  prove  that  the  date  of  the  journal 
is  right  and  that  of  the  approval  wrong,  and  there  is  no  other 
evidence  in  the  case  but  the  difference  in  the  dates.  <  But 
admitting  that  one  or  the  other  is  wrong,  the  law  is  not  there- 
fore invalid.  It  is  probable  that  the  mistake  in  this  case  is 
in  the  governor,  and  that,  in  the  hurry  and  confusion  of  the 
adjournment  on  the  31st,  he  put  the  wrong  date  to  his  ap- 
proval; but,  be  this  as  it  may,  the  law,  it  is  admitted,  did 
pass  both  houses,  and  it  is  admitted  it  was  signed  by  the 
presiding  officer  of  each  house,  in  accordance  with  the  joint 
rules,  and  it  was  approved  by  the  governor.  It  has,  therefore, 
all  the  requisites  of  a  law  ['*'184]  legally  passed,  and  the  court 
will  not  and  ought  not  to  set  aside  a  law,  merely  because 
some  one  has  made  a  mistake,  either  in  the  day  it  passed  or 
in  the  day  it  was  approved* 

The  opinion  of  the  court  was  delivered  by 

EwiNG,  C.  J.:  The  writ  will  not  be  issued,  unless  the  "act 
to  provide  for  the  location  of  the  county  seat  of  Franklin 
county,"  which  purports  to  have  been  approved  on  the  30th 
of  January,  1861,  and  is  published  among  the  laws  of  the 
territorial  legislature  of  that  year,  be  invalid.    That  the  act 
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is  not  invalid  by  reason  of  its  having  been  approved  on  a  day 
after  the  act  of  congress  admitting  Kansas  into  the  union, 
was,  in  effect,  decided  by  this  court  in  the  case  of  The  State  of 
Kansas  ex  rd,  R  (?.  SuaU  if.  CbMn  Meadowe,  (ante,  p.  91,)  to 
which  decision  we  adhere. 

Nor  is  it  invalid  as  in  conflict  with  section  seventeen,  article 
second,  of  the  state  constitution,  which  provides  that,  '4n  all 
cases  where  a  general  law  can  be  made  applicable  no  special 
law  shall  be  enacted." 

We  understand  this  section  of  the  constitution  as  leaving 
a  discretion  to  the  legislature,  for  it  woidd  be  difficult  to 
imagine  a  legislative  purpose  which  could  not  be  accomplished 
under  a  general  law.  If  it  be  possible,  as  we  think  it  is,  to 
frame  a  general  law  under  which  the  purpose  of  any  special 
law  could  be  accomplished,  then  that  provision  of  the  consti- 
tution, if  literally  construed,  would  absolutely  prohibit  all 
special  legislation.  Such  is  not  its  purpose.  It  recognizes 
the  necessity  of  some  special  legislation,  and  seeks  only  to 
limit,  not  prohibit  it 

There  are  many  special  acts  to  be  done,  undone,  prevented, 
or  omitted,  in  which  the  legislature  could  not  give  effect  to 
their  will  through  a  general  law  without  accomplishing  more 
evil  than  good.  For  instance,  there  might  be  strong  reasons, 
arising  from  change  of  county  lines  or  other  causes,  for  the 
passage  of  a  law,  such  as  the  one  in  question,  authorizing  an 
election  in  a  particular  county  to  change  the  county  seat,  and 
yet  there  might  be  no  circumstances  existing  or  likely  to 
arise  [^185]  in  any  other  than  that  one  county  making  such 
election  expedient  Such  a  general  law  could  ^'be  made 
applicable"  to  the  election  in  the  county  where  it  was  neces- 
sary and  expedient,  but  such  law  would  bring  on  distracting 
contests  in  many  other  counties,  and  make  the  general  effect 
of  the  law  highly  injurious.  It  is  not  the  purpose  of  the 
constitution  to  compel  the  legislature  to  accomplish  an  act 
of  local  or  special  legislation,  beneficial  to  one  person  or 
locality  only,  through  a  general  law,  which  might,  in  their 
opinion,  result  in  damage  when  applied  to  other  persons  or 
localities.  The  legislature  must  judge  and  determine  whether 
the  object  in  view  can  be  accomplished  under  a  general  law 
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without  public  injury,  and,  if  it  can  be,  they  are  not  at  lib- 
erty to  seek  it  by  enacting  a  special  law.  But  if  it  can  not 
without  such  public  injury,  then  they  may  resort  to  special 
legislation.  Any  other  interpretation  of  their  duties  would, 
in  effect,  prohibit  special  legislation,  and  compel  the  legisla- 
ture to  accomplish  a  special  purpose  under  a  general  law, 
oftentimes  to  the  injury  of  the  public,  thus  sacrificing  the 
spirit  to  the  letter  of  the  constitution. 

The  legislature  must  necessarily  determine  whether  their 
purpose  can  or  can  not  be  expedientty  accomplished  by  a 
general  law.  Their  discretion  and  sense  of  duty  are  the 
chief,  if  not  the  only,  securities  of  the  public  for  an  intelli- 
gent compliance  with  that  provision  of  the  constitution. 
Whether  we  could,  in  any  conceivable  caae  presenting  a  fla- 
grant abuse  of  that  discretion,  hold  a  private  law  invalid  as 
contrary  to  that  provision  of  the  constitution,  we  need  not 
here  decide,  but  we  would  certainly  not  hold  such  a  law 
invalid  merely  because  it  would,  in  our  opinion,  have  been 
possible  to  frame  a  general  law  under  which  the  same  pur- 
pose could  have  been  accomplished.  The  case  of  Thomas  v. 
Board  of  OommimonerSy  etc,j  (5  Ind.  4,)  considering  it,  as  did 
the  supreme  court  of  Indiana,  as  involving  only  a  construc- 
tion of  section  twenty-third  of  the  [*186]  constitution  of  that 
state,  presents  a  case  very  similar  as  to  law  and  fact,  and 
quite  as  strong  for  this  relator  as  the  one  at  bar.  We  are  not 
convinced  by  the  reasoning,  nor  satisfied^with  the  conclusion 
of  that  authority,  which  is  the  only  one  cited  on  either  side 
upon  the  question. 

Nor  is  this  law  invalid  because  it  originated  in  the  council 
of  the  territorial  legislature.  The  schedule  to  the  constitu- 
tion provided,  that  all  officers  under  the  territorial  govern- 
ment should  continue  in  the  exercise  of  the  duties  of  their 
respective  departments  until  superseded  under  the  authority 
of  the  constitution.  All  officers  of  the  old  government,  on 
the  admission  of  the  state,  became,  ad  interim^  state  officers. 
They  could  do  no  act  prohibited  by  the  constitution  to  regu- 
lar state  officers  of  like  functions,  but  were  not  obliged  to 
follow  the  mode  of  procedure  in  the  transaction  of  public 
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business  prescribed  for  the  regular  officers  of  the  state  gov- 
eminent.  The  machinery  of  the  various  branches  of  Hie 
territorial  government  was,  in  many  respects,  different  from  ' 
that  arranged  in  the  constLtution  for  conducting  public  busi- 
ness, and  could  not  have  been  changed  on  the  admission  of 
the  state  without  a  suspension  and  derangement  of  public 
business,  to  prevent  which  was  a  chief  purpose  of  the  sched- 
ule. The  territorial  legislature  being  4n  session  when  the  act 
of  admission  was  passed,  had  the  power  to  continue  in  the 
discharge  of  the  duties  of  tliat  depaiM^ment  until  superseded, 
according  to  the  mode  of  procedure  prescribed  in  the  organic 
act  or  the  laws  of  the  territory,  and  the  laws  so  passed,  if 
iheii  provisi&M  were  not  in  conflict  with  the  constitution  of 
the  United  States  or  of  the  state,  were  valid. 

It  is  alleged,  in  the  motion  for  the  writ,  that  the  law  in 
question,  which,  as  published  and  as  enrolled,  appears  to 
have  been  approved  by  the  governor  on  the  30th  of  January, 
was,  in  fieict,  not  passed  by  the  legislature  until  the  81st  of 
that  month.  And,  while  Uie  genuineness  of  the  signature  of 
the  governor  is  not  questioned,  an  attempt  is  made  to  show 
that  [*187]  the  signature  was  not  affixed  to  the  bill  before 
the  adjournment,  by  a  production  of  the  journals  of  both 
houses,  which,  it  is  alleged,  contain  no  evidence  of  the  presen- 
tation of  the  bill,  or  of  notice  from  the  governor  of  its 
approvaL 

Without  considering  whether  any  evidence  whatever  would 
be  admissible,  to  impeach  a  law  enrolled  and  attested  by  the 
genuine  signatures  of  the  proper  officeis,^^!  we  need  only  say 

[t\  Where  an  act  was  duly  pancd  by  both  branohea  of  the  legislature  moie  than 
deren  yeazs  ago,  and  the  senate  journal  shows  that  the  senate  concurred  in  certain 
tUght  amendments  made  to  the  bill  by  the  house,  but  does  not  show  affirmatively 
whether  the  nays  and  yeas  were  taken  on  such  concurrence,  and  the  yeas  and  nays 
on  inch  OQneairenoe  are  not  entered  on  the  Journal,  and  the  act  has  generaUy  been 
oonstdered  TaUd,  and  many  rights  have  accrued  thereunder,  said  act  will  not  now  be 
declared  invalid  merely  because  the  said  yeas  and  nays  were  not  entered  upon  the 
lenate  Journal  as  afor^ald.  {Leat/enworth  Co.  v,  Sigginbcftham,  17  Kaa.  62 ;  following 
Haifna  v,  HeOer,  12  Kas.  888, 802.  See  also  Division  of  Howard  county,  15  Eas.  195, 214.) 

The  signatores  of  the  presiding  offlcen  of  the  two  houses  of  the  legislature  to  an 
•Drolled  blU  are  only  portions  of  the  many  evidences  of  the  due  passage  and  validity 
of  such  bili,  and  coortB  must  decide  as  to  the  passage  and  validity  of  a  bill  upon  the 
whole  of  the  legal  evidence  applicable  hi  such  case.  Therefore,  Vrhete  the  enrolled 
UQ  of  a  certain  act  and  the  legislative  Journals,  taken  together,  clearly  show  that  the 
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that  no  &ct8  are  alleged  in  this  caae,  which,  if  apparent  on 
the  £a.ce  of  the  law  itself,  would  at  all  affect  its  validity.  The 
organic  act  required  no  record  to  be  kept  of  the  presentation 
of  a  bill  to  the  governor  for  approval,  and,  if  it  did,  the  &ct 
that  such  directory  provision  as  to  a  formal  step  was  not 
complied  with  could  not  affect  the  validity  of  the  law.  So, 
where  the  governor  approved  a  bill,  there  was  no  requirement 
that  he  should  notify  either  house  of  the  &ct;  or  that  such 
notification,  if  made,  should  be  entered  on  the  journals.  And 
admitting  the  fact,  and  receiving  it  as  evidence  that  the  law 
was  passed  a  day  after  it  purports  to  have  been  signed,  the 
utmost  effect  of  the  evidence  would  be  to  establish  an  error 
in  the  date  of  the  governor's  approval,  and  leave  the  approval 
as  if  it  had  not  been  dated  In  such  case,  as  the  date  is  no 
necessary  part  of  the  approval,  and  as  the  presumption  is  in 
fskvor  of  the  regularity  of  official  acts,  the  law  would  bd  treated 
as  having  been  signed  between  the  date  of  its  passage  and  the 
final  adjournment  of  the  legislature  on  the  2d  of  February. 
The  motion  is  oveimled. 

All  the  Justices  concurring. 


[*188]  Thb  State  of  Kansas,  ex  rd.  Bdmund  O.  Ross,  v.  John 

W.  BOBINSONy  et  ok 

1.  SrAn  PsmnKo.  Section  third  of  the  act  of  May  16, 1861,  (L.  1861, 
229,)  to  provide  for  the  state  printing,  imperatively  required  that 
the  general  laws,  the  local  laws,  and  such  joint  resolutions  as  the 
legislature  might  require  to  be  printed  with  the  laws,  should  be  let 
in  one  cohtract,  and  the  published  proposal  called  for  bids  for  one 
contract  for  printing  these  three  classes  of  matter,  and  prescribed 

bill  WIS  duly  paned  by  the  legliUtuie  and  approred  bj  tbe  gorernor.  and  where  all 
the  extxinsio  evidence  haying  any  application  to  the  case  alao  clearly  ihowi  the  same 
thing;  Md, that  the  bill  ihould  be  held  to  be yalld, although  It  maynot  hare  th* 
■ignatoie  of  the  preaiding  officer  of  the  ienate  afllxed  to  it  (Id.) 

The  publication  of  aald  act  in  the  "  Leayenworth  Bally  Oonaeryatttd*"  the  Adlms 
topubliahthailgnaMiiia  to  thaao^  sad  other  mattsaooii8id«rediBtlM0pliiloa.  (Id.) 
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th*  Banner  of  the  execation  of  the  work.  JERsM^  that  a  bid  propos- 
ing "to  print  the  general  and  local  laws  for  the  second  session  of 
the  legislfltarey  as  follows,  per  proposal  number  four/'  eta,  omitting 
to  mention  the  joint  reeolutionSp  may  be  disregarded  as  not  respon- 
BTe  to  the  proposal,  and  sb  not  binding  the  bidder  to  do  all  the 
work  named  in  the  published  proposaL  The  words  ''per  proposal 
.  number  four,"  eonstrued  to  relate  to  the  nuuiner  of  executing  the 
work,  and  not  to  include  the  joint  resolutions.  The  law  imposes  on 
the  state  officers,  in  determining  which  bid  should  be  accepted,  a 
discretion  which  the  courts  have  no  power  to  control. 

2.  Mandakub.  Mandamus  will  not  lie  to  compel  a  public  officer  to 
do  an  official  act^  unless  the  act  be  ministerial,  and  not  discretion- 
aiy.  M 

Original  Proceedings  in  Mcmdamm, 

The  relator  by  petition  showed  that  defendants,  Robinson, 
eecretaiy  of  state,  Hillyer,  auditor,  and  Dutton,  treasurer  of 
the  state  of  Kansas,  as  the  boaxd  of  state  officers  authorized 
by  an  act  of  the  legislature,  entitled  ''An  act  to  provide  for 
tiie  state  printing,"  took  effect  May  15, 1861,  (  L.  1861,  p.  229,) 
.  to  let  the  state  printing,  did,  during  the  first  week  in  Novem- 
ber, 1861,  give  notice  in  four  different  newspapers,  printed 
in  different  sections  of  the  state,  for  sealed  proposals  for  the 
state  printing,  as  specified  and  in  the  manner  pointed  out  in 

'  [l]  Itendamus  'will  not  lie  where  there  !■  a  plain  and  adequate  remedy  in  the 
ordinary  coone  of  law,  {Stale  v.  McCrUlut,  4  S^as.  250 ;)  nor  to  compel  a  private  indl- 
Tidnal  to  do  an  act  not  reanlting  from  an  office,  trtet  or  itatlon^  and  not  eBpeclaUy 
eOcined  upon  mch  Indlyidnal  by  law,  ( Htuaqf  v.  BamMon,  5  Kaa.  462 ; )  nor  to  compel 
a  eoonty  treasorer  to  pay  county  warrants,  (State  v.  Brtdgmain^  8  Eas.  458;)  nor  to 
wapel  a  bailetf  holding  Amda  aa  a  private  Individual  to  execute  the  tenns  of  the 
Mlment,  (id. )  Will  not  lie  at  the  instance  of  a  private  citizen,  to  compel  the  pex^ 
ibmanoe  of  a  purely  public  duty —such  a  suit  must  be  brought  in  the  name  of  the 
itate,  (AAMfl  o.  Stofe,  10  Kaa.9;)  nor  ordinarily  to  command  the  doing  of  an  act 
enjoined  by  the  decree  ef  a  oompetent  court,  {Soiliroad  v.  Jtffanon 00,^12  Ka&  127.) 
Obligatioss  arising  upon  contract  merely,  and  involving  no  trust,  cannot  be  enforced 
l>y  mandamuB,  ( Staie  v.  Bridge,  20  Kas.  404.)  Will  not  lie  to  oompid  the  dork  to  issue 
in  execotLon  upon  an  ambiguous  judgment^  ( JSToff  v.  StBuart,  23  Kaa,  8M;)  nor  to  oom- 
pd  canvass  of  an  election,  in  the  case  of  firaud,  etc    ( Slate  exrd.v.  Steoeat^  id.  456.) 

Mandamus  will  lie  to  compel  a  register  of  deeds  to  transcribe  records,  {Stale  «i 
Jfaodow,  ante,  91;  to  compel  signing  bill  of  exceptions,  {StaJte  v.  Sfiddon,  2  Kas.  822;) 
to  compel  clerk  to  approve  bond,  ( State  v.  Stoekwdt,  7  Kas.  103 ; )  to  compel  court  to 
Kceive  and  enter  verdict  of  jury,  {Uunken  v.  Wataon,  9  Kas.  668  0  to  compel  Issuance 
of  oeonty  bonds,  (State  v.  J^fenon  Oo,,  12  Kas.  127;)  to  compel  canvaas  of  election 
i«tamak(I^A<9.Sta(e,14Kas.494;  Sea(0<sr0f.«.iZbd^i8nianCb.,  28  Kas.  264;)  to  compel 
performanoe  of  public  duties,  (Stale  v.  XcLaughttn,  15  Kas.  288;)  to  compel  levying 
tu  to  pay  bonds,  {aehool  DUM/A  v.  School  Dittriel,2D  Kaa.  76;)  to  compel  Issuanoe  of 
^^et^(3n/»m9./^paiddtng,20Ktm.iZ7.) 
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said  act;  that  on  the  9&  day  of  December,  1861,  relator  filed 
his  sealed  proposal  in  the  office  of  the  secretary  of  state, 
indorsed  ''Proposals  for  state  printing,"  to  print  the  local 
and  general  laws  for  the  ['*'189]  second  session  of  the  legisla* 
ture  of  Kansas,  1862,  in  words  as  follows: 

''  TopEKA,  December  9, 1862.  . 

''  I  propose  to  print  the  general  and  local  laws  for  the  second 

session  of  the  legislature  as  follows,  as  per  proposal  number 

four:  Composition  per  one  thousand  ems,  two  dollars;  press 

work  per  quire,  twenty-five  cents;  paper  per  quire,  one -dollar. 

"E.  G.Ross." 

And  that  said  proposal,  among  others,  was  opened  on  the 
11th  day  of  December,  1862,  by  said  Dutton,  treasurer,  and  D. 
H.  Weir,  clerk  of  said  John  W.  Robinson,  secretary  of  state, 
and  tiiat  the  contract  for  the  said  proposal  number  four  was 
then  and  there  awarded  to  J.  H.  Bennett,  of  which  award 
Bennett  had  notice  then  and  there  also.  And  that  on  the 
23d  day  of  December,  1861,  Bennett  executed  a  bond  to  the 
state  of  Kansas  in  the  sum  of  three  thousand  dollars,  with 
W.  P.  Douthitt,  J.  P.  Greer  and  J.  F.  Cummings  as  sureties, 
conditioned  for  the  faithful  performance  of  the  said  printing 
mentioned  in  said  proposal  number  four. 

The  bond  was  approved  by  Weir,  as'  the  clerk  of  Rdbinson, 
on  the  23d  of  December,  1861,  but  tiiat  the  said  bond  was  not 
filed  in  the  office  of  the  secretary  of  state  until  the  24th  of 
March,  1862,  which  filing  of  said  bond  was  more  than  ten  days 
after  the  date  that  he  received  notice  that  the  contract  had 
been  awarded  to  him,  (Bennett) 

The  relator  shows  that  he  was  the  next  lowest  bidder  for 
said  printing  mentioned  in  said  proposal  number  four,  and 
that  he  (Ross)  did,  on  the  22d  day  of  March,  1862^  demand 
the  award  of  the  said  contract  for  the  said  printing  men- 
tioned in  said  proposal  number  four,  to  him,  (Ross,)  of  the 
said  Robinson,  Hillyer  and  Dutton.  And  on  the  same  day 
filed  his  bond  in  ttte  office  of  the  secretary  of  state,  with 
good  and  ample  securities,  conditioned  for  the  fSaithful  per- 
formance of  said  printing.  But  that  Robinson,  Hillyer  and 
Dutton  refused  to  award  him  the  contract  or  deliver  him 
copy,  in  violation  of  said  act  as  aforesaid. 
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[*190]  The  defendants  answer,  by  way  of  return  to  the 
alternatiYe  writ^  and  admit  that  they  gave  the  said  notice  in , 
poisnance  of  said  act;  that  said  Bennett  received  the  award 
of  the  said  contract  for  the  said  printing,  as  mentioned  in 
said  proposal  number  four.  They  further  admit  that  Bennett 
then  and  there  had  notice,  as  the  relator  shows.  They  fur- 
ther admit  that  the  relator  (  Koss)  filed  his  bid  as  per  proposal 
number  four,  in  the  office  of  the  secretary  of  state,  on  the  9th 
day  of  December,  1861 ;  that  he  was  the  ^^  next  lowest  bidder  " 
for  the  said  printing.  They  do  not  deny  a  single  allegation 
of  the  relator,  except  in  relation  to  Bennett's  bond. 

As  to  the  approving  and  filing  of  said  bond,  the  defendants 
answer,  "that  immediately  on  his  receiving  said  notice,  the 
said  Bennett  filed  his  three  several  bonds,  with  good  and 
sufficient  securities,  copies'  of  which  are  hereunto  attached, 
marked  exhibit '  C,"  D '  and  ^  £,'  in  the  office  of  the  secretary 
of  state  of  said  state  of  Kansas,  for  the  faithful  performance 
of  his  said  bid,  which  said  bonds  were  duly  approved." 

By  way  of  new  matter  in  bar  the  defendants  set  up  that 
"afterwards,  to  wit,  during  the  session  of  the  legislature  of 
the  said  state,  holden  in  the  year  A.  D.  1862,  there  was  a  com- 
mittee on  printing,  appointed  by  said  legislature  to  look  into 
the  contracts  and  bids  of  Uie  various  parties  who  had  offered 
to  do  the  printing  for  said  state  for  the  year  as  aforesaid^  among 
them  the  bids  of  said  E.  6.  Ross  and  the  said  J.  H.  Bennett; 
that  said  committee  took  such  action  as  to  cause  said  J.  H. 
Bennett  taamend  his  said  bid  by  deducting  from  the  original 
bid  some  amount,  but  the  precise  amount  is  to  these  defend- 
ants now  unknown;  a  copy  of  which  amended  bid  is  hereto 
attached, marked  exhibit  'A; '  and  that  afterwards,  to  wit,  on 
the  6th  day  of  March,  A.  D.  1862,  the  said  Bennett  printed 
and  exhibited  to  said  printing  committee  appointed  as  afore- 
said the  said  amended  bid;  and  that  afterwards,  ['*'191]  to 
wit,  on  the  5th  day  of  March,  A.  D.  1862,  the  legislature,  at 
its  session  holden  as  aforesaid,  by  a  concurrent  resolution  of 
that  date,  a  copy  of  which  is  hereto  attached,  marked  exhibit 
^B,'  authorised  and  empowered  the  said  defendants  to  com- 
plete the  contract  with  J.  H.  Bennett  for  that  portion  of  the 
pubLc  printing  awarded  to  him  as  aforesaid,  which  said  public 
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printing,  these  defendants  aver,  is  part  and  parcel  of  that  for 
/  which  said  E.  O.  Boss  claims  to  have  bid  in  his  said  bill  men- 
tioned as  such  bid.  That  afterwards,  to  wit,  on  the  21st  of 
March,  A.  D.  1862,  and  in  pursuance  of  the  aforesaid  notice 
to  said  Bennett,  and  in  pursuance  of  said  concurrent  resolu- 
tion, said  defendants  entered  into  three  several  contracts  with 
said  J.  H.  Bennett,  copies  of  which  are  hereto  attached,  and 
marked  exhibits  *F,'  *G'  and  'H,'  for  the  printing,  binding, 
folding  and  stitching  of  the  public  documents  as  aforesaid, 
which  said  contracts  were  duly  filed  in  the  office  of  the  secre- 
tary of  state  on  the  24th  day  of  March,  A.  D.  1862,  and  in 
pursuance  of  said  contracts,  award  of  said  defendants  to  said 
Bennett,  bonds  and  concurrent  resolution,  said  defendants 
placed  in  the  hands  of  said  Bennett  all  copies,  papers  and 
documents  appertaining  to  the  office  of  state  printer,  and  nec- 
essary for  the  speedy  and  proper  binding  and  printing,  as 
contemplated  by  the  laws  of  the  said  state  of  Kansas.  That 
said  Bennett,  as  these  defendants  are  informed  and  verily 
believe,  has  now  nearly  completed  said  contract,  as  entered 
into  as  aforesaid.  That  said  copies  have  been  placed  in  the 
hands  of  said  Bennett  at  various  dates  and  times  since  the 
passage  of  said  concurrent  resolution.  And  these  respon- 
dents further  say  and  aver  that  the  said  J.  H.  Bennett, 
to  whom  said  public  printing  was  awarded  as  aforesaid, 
was  never,  nor  has  he  ever  been,  in  default  in  any  particu- 
lar, at  any  time  failed  or  refused  to  comply  with  all  and 
singular  the  matters  and  things  required  of  him  by  law  to  be 
done  in  and  about  the  said  bid,  bonds,  contracts  and  public 
printing.  And  that  the  said  relator,  Edmund  O.  [*192]  Boss, 
is  not  now,  nor  has  he  ever  been,  entitled  to  that  portion  of 
the  public  printing  for  which  he  claims  said  writ  of  mandamus 
should  issue."    •    .    • 

To  this  answer  of  the  defendants  the  plaintiff  filed  excep- 
tions, in  the  nature  of  a  demurrer,  as  follows : 

Mr^.  The  answer  of  the  said  defendants  does  not  disclose 
what  the  original  bid  of  J.  H.  Bennett  was,  or  that  said  Ben- 
nett ever  filed  a  bid  in  accordance  with  the  act  specified  in 
the  relator's  petition.  The  bid  itself,  together  with  the  date 
of  its  filing  in  the  secretary  of  state's  office,  should  have  been 
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set  out  80  as  to  enable  the  oourt  to  detennine  whether  such  a 
bid  was  ever  made  or  not;  and,  if  made,  that  it  enabled  the 
said  J.  H.  Bennett  to  take  the  oontraot  in  the  first  instance. 
The  answer  is  also  defectire  for  not  being  responsive  to  the 
relator's  petition  in  this  particular. 

Second.  The  defendants'  answer  does  not  show  that  any  bid 
was  made  by  Bennett  for  the  said  state  printing,  specified  in 
relator's  petition,  for  the  year  1862,  as  called  for  in  said  pro- 
posal number  four,  specified  in  the  relator's  petition,  or  that 
Bennett  ever  made  bids  for  doing  any  state  printing  whatever. 

TUrcL  The  d.efendants'  answer  does  not  show  that  any 
award  was  ever  made  to  Bennett 

fburih.  The  defendants  do  not  show  that  a  bond  was  given 
by  Bennett,  as  required  by  law,  for  the  performance  of  the 
idenUod  printing  advertised  for  by  the  defendants  in  said  pro- 
posal number  four.  It  does  not  show  that  a  b<md  was  filed 
in  pursuance  of  an  award  of  the  printing  mentioned  in  said 
proposal  number  four.  Neither  does  it  show  what  was  the 
approval  of  the  bonds,  or  by  whom  the  approval  was  made^ 
and  the  answer  nowhere  shows  the  precise  date  of  the  filing 
of  the  bonds,  to  whom  they  were  delivered,  or  that  the  bonds 
were  made  "payable  to  the  state  of  Kansas."  The  answer 
does  not  show  wMch  of  the  bonds  referred  to  in  the  exhibits 
was  given  for  the  performance  of  the  printing  ["^193]  specified 
in  said  proposal  number  four.  The  exhibits  themselves,  re- 
ferred to  in  the  defendants'  answer,  are  not  evidence,  not 
being  the  original,  nor  copies  of  the  original,  under  the  great 
seal  of  the  state. 

Fifth.  That  so  much  of  the  defendants'  answer  as  relates  to 
the  petition  of  the  relator  is  not  responsive  to  each  or  all  the 
allegations  thereof,  and  is  insufficient  in  law  to  bar  the  relator's 
right  to  a  peremptory  writ 

Sixth.  That  portion  of  the  defendants'  answer  which  sets 
np  new  matter  discloses  nothing  that  wiU  bar  the  relator's 
right  to  the  peremptory  writ  The  rights  of  the  relator  were 
vested,  as  appears  from  his  petition,  before  the  session  of  the 
legislature  of  Kansas,  on  the  14th  day  of  January,  A.  D.  1862, 
and  over  which  said  rights  the  legislature  had  no  power 
whatever. 
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Seventh.  The  defendants' answer  says:  '^During  the  session 
of  the  legislature  of  the  state,  holden  in  the  year  1862,  there 
was  a  committee  on  printing,  appointed  by  said  legislature  to 
look  into  the  contracts  and  bids  of  the  various  parties  who 
had  offered  to  do  the  printing  for  said  state  for  the  year  as 
aforesaid,  and  among  them  the  bids  of  the  said  E.  Q.  Ross 
and  the  said  J.  H.  Bennett  That  said  committee  took  such 
action  as  to  cause  said  Bennett  to  amend  his  said  bid,  deduct- 
ing from  his  original  bid  some  amount,  but  the  precisaamount 
is  to  the  defendants  now  unknown."  The  answer  does  not 
disclose  of  whom  said  committee  was  composed,  what  its 
powers  were,  what  action  it  took,  or  that  said  committee  ever 
made  a  report  to  the  legislature,  or  either  branch  thereof,  or 
that  the  acts  of  said  committee  were  ratified  in  any  form 
whatever. 

Eighth.  The  answer  of  the  defendants  shows  that  the  said 
J.  H.  Bennett  withdrew  his  original  bid,  if  any  he  made,  from 
the  office  of  the  secretary  of  state;  amended  the  same  by 
changing  its  terms  as  to  the  price  of  compensation  for  the 
said  printing,  and  on  the  6th  day  of  March,  A.  D.  1862,  "the 
1*1M]  said  Bennett  presented  and  exhibited  to  said  printing 
committee  the  said  amended  bid;  and  that  afterwards,  to 
wit,  on  the  6th  day  of  March,  1862,  the  legislature,  at  its  ses- 
sion holden  as  aforesaid,  by  a  concurrent  resolution  of  that 
date,  authorized  and  empowered  the  said  defendants  to  com- 
plete the  contract  with  J.  H.  Bennett  for  that  portion  of  the 
public-  printing  awarded  to  him  as  aforesaid,  which  said  pub- 
lic printing,  these  defendants  aver,  is  part  and  parcel  of  that 
for  which  said  E.  G.  Ross  claims  to  have  bid  in  his  said  bill 
mentioned  as  such  bid,"  all  of  which  the  said  plaintiff  avers 
is  insufficient  in  law  to  bar  the-relator's  right  to  the  relief  he 
prays  for. 

Ninth.  The  answer  of  said  defendants  does  not  show  that 
the  said  Bennett's  amended  bid  was  the  lowest,  or  that  it  was 
made  in  the  manner  provided  in  the  said  "act  to  provide  for 
the  state  printing,"  approved  May  15, 1861,  or  that  the  bid, 
as  amended,  was  made  in  the  manner  "prescribed  by  law." 

Tenth.  The  answer  shows  that  on  the  21st  day  of  March^ 
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1862,  and  in  puiBuance  of  the  aforesaid  notice  to  said  Ben- 
nett^ and  in  pursuance  of  said  concurrent  resolution,  (num- 
ber nineteen,)  said  defendants  entered  into  ^' three  separate 
contracts  with  said  J*  IL  Bennett,  for  the  printing,  binding 
and  stitching  of  the  public  documents  aa  c^oreaaid,  which  said 
contracts  were  duly  filed  in  the  office  of  the  secretary  of 
state,  on  the  24th  day  of  March,  A.  D.  1862,"  all  of  which 
the  plaintiff  avers  is  insufficient  in  law,  and  no  bar  to  the 
relator's  right  to  the  relief  prayed  for. 

Eleventh,  The  answer  does  not  show  that  the  said  defend* 
ants  have  delivered  any  of  the  copies  "of  the  general  and 
local  laws,  and  such  joint  resolutions  as  may  be  directed  by 
the  l^islature  to  be  printed  therewith,"  to  the  said  J;  H. 
Bennett,  as  called  for  in  said  proposal  number  four,  and  bid 
for  by  tixe  said  relator.  [,*19S]  The  relator  shows  that  the 
award  to  Bennett  of  the  contract  for  the  printing,  specified  in 
proposal  number  four,  was  made  by  Dutton  and  Weir  on  the 
11th  of  December,  1861,  and  that  Bennett  had  notice  on  the 
same  day  of  the  said  award  to  him.  The  bond  of  Bennett, 
set  forth  in  exhibit  "S"  of  the  defendants'  answer,  shows 
that  it  was  not  execfiUied  until  the  23d  of  December,  1861,  and 
^e  approval  of  Weir,  as  the  secretary  of  state's  clerk,  was 
also  of  the  28d  day  of  December,  1661,  which  is  insufficient 
in  law  to  bar  the  relator's  right  to  the  relief  prayed  for. 

TweLfih.  Exhibit  '^  A,"  attached  to  defendants'  answer,  pur- 
porting to  be  concurrent  resolution  niunber  nineteen,  is  no 
evidence  of  the  existence  or  pas»age  of  such  by  the  legisla- 
ture, it  being  certified  as  "a  cof»y"  of  concurrent  resolution 
nineteen,  by  the  officers  of  both  branches  of  the  legislature. 

Thirteenth,  The  defendants'  answer  is  both  equivocal  and 
alternative,  in  this:  They  set  up  Bennett's  original  bid,  notice 
and  bond,  and  then,  in  the  same  cause  of  defense,  plead  the 
new  matter  in  bar,  viz. :  the  action  of  the  legislature,  the 
iOMfnded  bid,  the  action  of  the  printing  committee,  concurrent 
resolution  number  nineteen,  and  the  agreement  of  Bennett 
with  the  defendants,  Robinson,  Hillyer  and  Dutton,  made 
on  the  2ist  of  March,  1862,  all  of  which  are  inconsistent, 
and  is  no  bar  to  the  relief  prayed  for  by  the  relator. 
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Sharmonj  GUchrigt  and  WiUiams,  for  relator: 

Section  four  of  article  fifteen  of  the  constitution  of  the 
state  of  Kansas  provides:  ''All  public  printing  shall  be  let 
on  contract  to  the  lowest  responsible  bidder,  by  such  execu- 
tive officers  and  in  such  manner  as  shall  be  prescribed  by 
law.'*  Section  eleven  of  ''An  act  to  provide  for  the  state 
printing,"  (Laws  1861,  p.  238,)  provides:  [*196]  "It  shaU 
be  the  duty  of  the  secretary  of  state  to  give  immediate  notice 
to  the  successful  bidder  that  his  proposals  have  been  accepted ; 
and  each  successful  bidder  (except  the  successful  bidder  for 
the  printing  for  which  proposals  are  to  be  called  for  immedi- 
ately upon  the  publication  of  this  act,  who  shall  give  such 
bond  within  two  days  after  receiving  such  notice)  shall,  within 
ten  days  after  receiving  such  notice,  enter  into  bonds,  payable 
to  the  state  of  Kansas,  in  the  sum  of  not  less  than  two  thou- 
sand dollars  nor  more  than  five  thousand  dollars  for  each 
and  every  branch  of  the  public  printing  so  awarded  to  him, 
with  at  least  two  sufficient  and  approved  sureties,  conditioned 
for  the  fiiithful  performance,  pursuant  to  this  act,  of  that 
branch  or  branches  of  the  printing  to  which  he  has  been 
adjudged  the  successful  bidder;  and  if  he  shall  fail  so  to  give 
bond  within  the  time  allowed,  then  the  contract  shall  be  given 
to  the  next  lowest  bidder,  who  will  give  bond  as  aforesaid." 

Section  two  of  the  same  act  provides:  •  .  •  •  "And, 
in  such  notice  as  is  prescribed  in  this  act,  the  secretary,  aud- 
itor and  treasurer  shaU  publish  an  abstract  of  this  law,  stating 
distinctly  each  item  to  be  bid  for,  the  character  of  the  work, 
and  the  mode  of  allowing  compensation  for  the  same,  and 
the  said  secretary,  auditor  and  treasurer,  or  any  two  of  them, 
shall,  within  two  days  after  the  expiration  of  such  notice,  pro- 
ceed to  open  all  such  proposals  by  them  received."    •    .    • 

iections  twelve,  thirteen  and  fourteen  of  "An  act  defining 
the  powers  of  certain  state  officerSi"  (Laws  of  1861,  p.  210,) 
provide : 

"Sec.  12.  Third.  He  (the  secretary  of  state)  shall  have  the 
custody  of  all  books,  records,  deeds,  bonds,  parchments,  maps, 
papers  and  other  articles  and  effects  belonging  to  the  state 
deposited  or  kept  in  his  office,  and^shall,  from  time  to  time, 
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make  such  provisions  for  the  arrangement  and  preservation 
thereof  as  shall  be  necessary;  and  the  same,  together  [*197] 
with  all  accounts  and  transactions  of  his  office,  shall  be  open 
at  all  times  to  the  inspection  and  examination  of  the  governor, 
or  any  committee  of  either  or  both  houses  of  the  legislature." 

*'S£a  13.  All  deeds,  conveyances,  leases,  bonds,  mortgages 
and  other  securities  for  money,  belonging  to  this  state,  shall, 
unless  otlierwise  specifically  directed,  be  deposited  and  pre- 
served in  the  office  of  the  secretary  of  state,  and  open  to 
public  inspection." 

"Sec.  14.  The  secretary  of  state  shall  have  power  to  ap- 
point a  clerk,  and  require  from  him  such  bond  as  he  shall 
deem  proper,  and  for  whose  acts  the  secretary  shall  be 
responsible." 

*^  Fifth.  He  (the  secretary  of  state)  shall,  when  required  by 
any  person  or  persons  so  to  do,  make  out  a  copy  of  any  law, 
resolution,  deed,  bond,  record,  document  or  paper  deposited 
or  kept,^and  shall  attach  thereto  his  certificatt?,  under  the 
great  seal  of  the  state,  and  such  copy,  thus  ceriXfiedy  shall  in 
all  cases  be  evidence  equally  and  in  like  manner  as  the 
originaL"    .    •    . 

L  The  duties  of  every  ministerial  officer  are  absolute,  cer- 
tain and  imperative.  Although  an  officer  may  not  in  strict- 
ness be  a  judge,  still,  if  his  powers  be  discretionary,  to  be 
exerted  or  withheld  according  to  his  own  view  of  what  is 
necessary  and  proper,  they  are  in  their  nature  judicial. 
Duties  which  are  purely  judicial  in  their  nature  are  some- 
times cast  upon  officers  whose  chief  functions  are  ministerial 
Judicial  and  ministerial  functions  in  the  same  officer  are 
not  incompatible. 

The  secretary  of  state,  so  far  as  his  duties  relate  to  adver- 
tising for  the  state  printing,  in  connection  with  the  other 
members  df  the  board,  receiving  the  proposals,  opening 
them,  and  awarding  the  contracts  thereon,  acta  ministerially^ 
because  his  duties  are  prescribed  by  law.  (2  Bouvier's  Law 
Diet.  259,  [6;]  Vose  v,  Deane  et  al,,  7  Mass.  280;  6  Wend.  170, 
180;  [*198]  Arnold  v.  Stevens  &  Frost,  10  Wend.  515;  Wilson 
V.  The  Mayor,  etc,  of  the  Oity  of  New  York,  1  Denio,  595;  The 
People  ex  rd.  Bush  &  ERghy  v,  OoUms,  6  John.  549;  20  Pick- 
ering R.  496-7-8.) 
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The  duties  of  all  ministerial  oflSoers  may  be  discharged  by 
deputies  or  clerks.  (2  Bouvier's  Law  Diet  269,  [6;]  The 
State  of  New  York  v.  OUy  of  Buffalo,  2  Hill,  434;  1  Tomlin's 
Law  Diet.  642,  tit  Deputy;  7  Bac.  Abr.,  tit  Offices  and  Offi- 
cers, L.;  Earl  of  Shrewsberry's  case,  9  Co.  48,  49;  WiUon  v. 
the  Mayor  of  New  York,  1  Denio,  696 ;  1  Bouv.  Law  Diet  409, 
Deputy,  2,  4 ;  Comyn's  Digest,  tit  Officer,  D.  1.) 

The  aots  of  D.  H.  Weir,  as  the  lawfully  constituted  clerk 
of  the  secretary  of  state,  (Robinson,)  are  valid,  so  &r  as  they 
relate  to  performing  the  ministerial  duties  of  the  secretary  of 
state.  (Laws,  1881,  p.  211,  §  14;  7  Bac.  Abr.,  tit  Offices  and 
Officers,  L. ;  The  SUUte  of  New  York  v.  OUy  of  Buffalo,  2  Hill, 
434 ;  1  Bouvier's  Law  Diet  409,  Deputy,  2,  4 ;  Comyn's  Di- 
gest, tit  Officer,  D.  1.;  20  Pickering,  496,  497,  598.) 

The  acts  of  D.  H.  Weir,  as  clerk  of  the  secretary  of  state, 
and  Dutton,  in  opening  the  proposals  for  printing  received  at 
the  office  of  the  secretary  of  state,  in  awarding  the  contracts 
to  the  bidders,  giving  notice  to  the  successful  biddei^  that  the 
contracts  had  been  awarded  to  them,  were  mmisterial  and 
ther^ore  valid. 

The  award  of  the  contract  "  for  the  printing  of  the  general 
and  local  laws,  and  such  joint  resolutions  as  may  be  directed 
by  the  legislature  to  be  printed  therewith,"  as  per  proposal 
number  four  of  the  board's  notice,  made  by  Weir  and  Dutton 
on  the  11th  of  December,  1861,  to  J.  H.  Bennett,  was  valid. 
(  Kas.  L.  1861,  p.  211,  §  14;  id.  p.  230,  §  2,  last  clause  of  section 
before  the  proviso;  1  Bouvier's  Law  Die,  p.  235,  Clerk,  Officer; 
[*199]  id.  p.  409,  Deputy,  2, 4;  2  id., tit  Officer;  10  Wis. 633.) 

The  ministerial  acts  of  Weir  and  Dutton,  as  a  majority  of 
the  board  to  let  the  state  printing,  were  valid,  and,  if  Bennett 
suffered  any  laches,  the  rights  of  third  persoiU9  cannot  be  pre* 
judiced  thereby.  Bennett  had  notice  of  the  award  of  the  con- 
tract for  the  state  printing,  as  per  proposal  number  four,  on  the 
11th  day  of  December,  1861.  Section  eleven  of  the  "  act  to 
provide  for  the  state  printing,"  (L.  '61,  p.  223,)  required  Ben- 
nett, within  ten  days  after  receiving  such  notice,  to  enter  into 
a  bond,  payable  to  the  state  of  Kansas,  for  not  less  than  two 
nor  more  than  five  thousand  dollars,  with  at  least  two  eii^ 
dent  and  approved  sureties,  conditioned  for  the  fiedthful  per- 
formance of  the  contract  so  awarded  to  him. 
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The  bond  of  Bennett  was  not  execuied^  wen^  until  the  23d  of 
December,  1861,  twelve  days  after  the  notice  was  given  that 
the  contract  had  been  awarded  to  him.  Here  Bennett  slept 
upon  his  right  for  two  entire  days  before  he  even  attempted 
to  execute  a  bond.  (  See  exhibit "  B,"  attached  to  defendants' 
answer;  the  date  of  making  the  bond  is  December  23*  1861.) 

There  is  not  a  single  scratch  of  the  pen,  or  even  a  word  or 
figure,  in  or  on  the  bond  to  show  that  it  was  ever  filed  in  the 
office  of  the  secretary  of  state,  or  that  it  had  ever  been  in  his 
office  for  filing;  and  the  defendants  have  made  no  showing  to 
justify  a  legal  conclusion  that  it  was  ever  filed  there  at  all,  or 
ever  ddivered  to  the  secretary  of  state,  or  to  any  person  for 
the  secretary,  previous  to  the  24th  of  March,  1862;  and  there 
is  no  evidence  of  any  kind  to  show  that  it  had  been  in  the 
possession  of  any  state  officer  previous  to  that  date. 

A  bond,  like  a  deed,  takes  effect  from  the  date  of  its  delivery. 
(7  Bac.  Abr.,  tit  Obligation,  [C;]  4  Kent  Com.  499,  et  seq.; 
2  Starkie  on  Ev.,  Deed,  474,  484.) 

[*200]  If  the  precise  date  of  the  delivery  could  not  be 
ascertained,  the  defendants  should  have  shown  it  in  their 
hands  before  the  ten  days  had  expired,  or  on  or  before  the 
21st  day  of  December,  1861.  (Laws  1861,  p.  233,  §  11 ;  4  Pick. 
519;  1  Harr.  and  John.  838;  14  Peters,  326;  3  Metcalf,  109;  1 
Johns.  Cases,  114.) 

The  answer  of  the  defendants  says  in  a  general  way:  "  That 
immediately  on  his  receiving  notice  the  said  Bennett  filed  his 
three  several  bonds  in  the  office  of  the  secretary  of  state,  for 
the  Mthful  performance  of  his  said  bid,  which  said  bonds  were 
duly  approved."  This  portion  of  the  answer  is  ^^notfuU  and 
certain,^^  and  does  not "  disclose  a  fair  legal  reason  why  the  man- 
date of  the  writ  should  not  be  obeyed."  (10  Pick.  67.)  It 
is  rather  empty  and  uncertain^  and  discloses  no  reason^  legal 
or  fraudulent,  why  the  writ  should  not  be  obeyed.  The  pre- 
sumptions of  law  are  to  be  taken  most  strongly  against  the 
pleader.  Hence,  the  defendants  having  failed  to  disclose  a  legal 
reason  why  the  writ  should  not  be  obeyed,  the  presumption  is 
that  they  had  none.  Quod  non  apparet  non  est:  *^  That  which 
does  not  appear  must  be  taken  in  law  as  if  it  were  not." 
(Broom's  Legal  Maxims,  136;  14  Ohio,  252;  1  Hill,  71.) 

IS— 1  KAS. 
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The  duties  of  ministerial  offices  are  such  as  give  the  officer 
no  power  to  judge  of  the  sufficiency  or  validity  of  any  act 
done  or  to  be  done.  He  is  simply  required  to  obey  the  marir 
dates  of  the  law  and  his  mperiora  in  office.  ( Vose  v.  Dearie^  7 
Mass.  280;  2  Bouvier's  Law  Diet  259,  tit.  Officer,  6,  3;  Sava- 
cool  V.  BoughtoUy  6  Wend.  170;  Ooan  v.  Cogdon^  12  Wend.  496; 
Leuria  v.  Valmer,  6  Wend.  367;  Dominie  v.  Eacker^  3  Barr,  19; 
20  Pickering,  497.) 

II.  The  secretary  of  state,  in  approving  bonds  and  passing 
upon  the  sufficiency  and  validity  of  the  sureties,  acts  judicially. 

The  judicial  duties  of  an  official  can  not  be  performed  by 
a  deputy  or  derk.  (1  Bouvier's  Law  Diet.  409,  2,  3,  4;  [*201] 
2  Bouvier's  Law  Diet  259,  tit.  Office,  6;  7  Bacon's  Abr.,  tit 
Offices  and  Officers,  L.  317 ;  Darling  v.  Oill,  Wright,  70 ;  6  Mod. 
Reports,  87;  State  of  New  York  v.  (My  of  Buffalo,  2  Hill,  434; 
6  Comyn's  Dig.,  tit.  Officer,  D.  2;  Wilson  v.  The  Mayor  of  New 
York,  1  Denio,  699;  Harman  v.  Brotherson,  1  Denio,  540;  TJie 
People  V.  OoUinSy  7  John.  652;  10  Wis.  533.)  The  indorsement 
of  Weir  upon  Bennett's  bond,  approving  the  same,  on  the 
23d  of  December,  1861,  was  a  judicial  act;  and  being  per- 
formed by  Weir  in  the  name  of  Robinson,  and  having  never 
been  ratified  by  Robinson,  the  alleged  approval  is  therefore 
void.  (1  Johns.  Gases,  114.)  The  authorities  relied  upon  to 
sustain  this  proposition  are  the  same  as  above.    (10  Wis.  533.) 

Bennett  not  having  filed  his  bond  within  ten  days  after  the 
11th  of  December,  nor  even  having  executed  it,  he  must  be 
deemed  as  having  refused  to  serve  the  staJte  in  the  capacity  of  a 
printer.  (State  v.  HophinSy  10  Ohio  S.  609.)  The  opinion  of 
the  court  is  short,  and  we  give  it  entire: 

"  The  county  commissioners  are  expressly  authorized  by 
statute  to  appoint  a  county  treasurer,  whenever  that  office 
shall  become  vacant  'by  death,  resignation,  removal,  neglect 
to  give  bond,  or  from  any  other  cause.'  (Swan's  Statutes, 
1017.)  It  is  further  provided  by  statute^  (0.  L.  56,  p.  105,) 
that,  if  the  treasurer  elect  'shall  fail  to  give  bond  and  take 
the  oath  of  office,  as  prescribed  by  law,  on  or  before  the  first 
Monday  of  September  next  after  his  election,  the  office  shall 
become  vacant^  and  shall  be  filled  as  provided  by  law.' 
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"By  reason  of  the  death  of  Mathias  Rapp,  prior  to  the 
oommencement  of  the  term  for  which  he  had  been  elected, 
there  was  no  person  on  the  first  Monday  of  September,  1860, 
entitled  to  take  and  hold  the  office  during  the  regular  statu- 
tory term  commencing  on  that  day.  And  this  want  of  a 
r^;ular  incumbent  for  the  term,  occaJsioned  by  the  death  of 
a  party  who  would  otherwise  have  been  such,  constitutes  we 
[*202]  think,  a  vacancy  occasioned  by  death,  within  the 
meaning  of  the  statute.  And,  were  it  necessary,  we  should 
hold  that,  under  the  statute  last  cited,  the  office  became 
vacant  upon  the  £Ekilure  of  Rapp  to  give  bond  and  take  the 
oath  of  office.  True,  this  failure  Was  caused  by  the  act  of 
God,  and  not  by  the  laches  of  the  party,  but  its  effect  upon 
the  office  is  the  same,  whatever  may  have  been  its  cause. 
Demurrer  sustained.'*    (6  Wharton,  [Pa.]  481.) 

(SkdUnger  v.  Ymdea,  12  Wend.  806.)  Skellinger  sued 
Yendes  and  his  sureties  on  a  constable's  bond,  for  not  return- 
ing an  execution  put  into  his  hands  for  collection,  obtained 
judgment,  and  defendant  appealed  to  common  pleas.  On  the 
trial  in  that  court,  plaintiff  produced  the  bond,  on  which  no 
approval  of  the  sureties  was  indorsed.  Defendant  objected 
that  the  bond  was  not  a  valid  instrument,  and  plaintiff  was 
non-suited.  (Savage,  C.  J.,  p.  307.)  "If  the  bond  was  not 
approved  and  filed,  the  omission  might  be  considered  a  re- 
fusal to  serve,  and  the  vacancy  might  be  filled." 

The  relator  Ross  shows  that  Bennett's  bond  was  not  actu- 
ally delivered  over  to  the  custody  of  the  state  officers  until 
the  24th  day  of  March,  1862,  when  it  was  filed  in  the  office 
of  the  secretary  of  state.  It  is  alleged  in  the  answer  that 
Bennett  filed  his  bond,  but  as  the  precise  time  is  not  alleged 
the  law  will  intend  that  it  was  done  on  the  day  stated  by  the 
relator,  viz.:  on  24th  March,  1862.  {Oorgas  v,  Blackburn  et 
at,  14  Ohio,  252 ;  Ferris  v.  N.  A.  Fire  Ina.  Ob.,  1  Hill,  73.)  The 
answer  of  the  respondents  is  defective,  because  it  does  not 
respond  to  all  the  allegations  in  the  writ,  or,  in  other  words, 
does  not  cover  the  whole  ground  assumed  by  the  plaintiff.  It 
ifl  evasive,  and  on  that  ground  bad  on  demurrer.  It  is  bad, 
too,  because,  applying  to  it  the  rules  of  pleading,  by  which  it 
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must  be  governed,  it  admits  all  that  is  alleged  by  the  plain- 
tiff. Every  plea  must  be  construed  most  strongly  [*203] 
against  the  pleader,  and  every  allegation  not  traversed  is  held 
to  be  admitted.  Applying  these  rules,  this  is  the  case  before 
the  court. 

{Gorgaa  v,  Blackburn  el  oZ.,  14  Ohio,  p.  25&;  Wood,  C.  J.) 
"On  an  application  of  the  town  of  Massillon,  the  act  of  in- 
corporation was  repealed  by  the  legislature.  But  the  debt  of 
the  plaintiff,  Gorgas,  on  which  his  judgment  was  obtained, 
existed  against  the  town  as  a- valid  debt  before  the  repeal  of 
the  charter,  and  the  repealing  act  contains  this  proviso :  *  That 
the  officers  of  said  town  shall  have  power,  by  their  corporate 
name,  to  sue  and  be  sued,  and  to  levy  and  collect  taxes  neces- 
sary to  discharge  the  present  liabilities  of  said  town,  etc.,  and 
that  all  rights  acquired,  and  liabilities  incurred,  by  virtue  of 
said  act,  shall  remain  valid  in  all  respects.'  The  repeal  of 
the  charter,  therefore,  did  not  discharge  the  officers  of  the 
corporation  from  the  duties  of  collecting  the  debts  due  the 
town  and  paying  off  the  liabilities  it  had  incurred.  It  was 
the  duty  of  the  then  officers  of  the  town  to  provide  for  the 
payment  of  its  debts — those  in  office  when  the  charter  was 
repealed — and  they  are  continued  as  such  officers  by  the  act, 
for  that  purpose.  No  fraudulent  resignation  will  absolve 
them  from  the  discharge  of  the  duties  imposed,  for  the  stat- 
ute makes  no  provision  for  successors,  or  any  other  persons 
than  the  then  officers,  to  levy  taxes  or  pay  the  debts  of  tlie 
corporation. 

"What,  then,  is  the  answer?  That,  when  the  writ  was 
served,  they  were  not  officers — they  had  resigned.  When  did 
they  resign?  Was  it  before  the  repealing  act  fixed  their 
duties?  The  answer  does  not  state,  and  in  this  respect  is 
clearly  defective;  for  the  rule  is,  that  every  plea  must  have 
convenient  certainty  of  time,  place  and  persons,  and  must  be 
construed  most  strongly  against  the  pleader.  It  is  admitted 
by  the  answer  that  the  respondents  were  officers  of  the  cor- 
poration; and,  as  the  time  of  their  resignation  [*204]  is  not 
averred  in  the  plea  to  be  before,  the  law  will  intend  it  was 
after  the  repeal,  and  their  duties  fixed."    Demurrer  sustained. 

"The  conditions  and  qualities  of  a  plea,"  says  Sir  William 
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Blackstone,  ''  are :  JFlrsL  That  it  be  single  and  contain  only 
one  matter,  for  duplicity  begets  confusion.  Second.  That  ii 
be  direct  and  positive,  and  not  argumentative.  Third.  That 
it  have  convenient  certainty  of  time,  place  and  persons. 
Fourik  That  it  answer  the  plaintiff's  allegation  in  every  ma- 
terial point.  Fifth.  That  it  be  so  pleaded  as  to  be  capable  of 
trial"  Every  plea  must  be  simple,  entire,  connected,  and 
confined  to  one  single  point;  it  must  never  be  confounded 
with  a  variety  of  distinct,  independent  answers  to  the  same 
matter,  which  must  require  as  many  different  replies,  and  in- 
troduce a  multitude  of  issues  upon  one  and  the  same  dispute. 
(Blackstone's  Com.,  vol.  3,  p.  311.) 

"At  common  law  it  was  a  general  rule,  equally  affecting 
declarations,  pleas,  replications,  etc.,  that  the  pleading  must 
not  be  double;  that  is,  that  no  single  count  or  plea  should 
state  two  or  more  facts,  either  of  which  would,  of  itself,  inde- 
pendently of  the  other,  constitute  a  sufficient  ground  of 
action  or  defense;  a  rule  founded  on  the  principle  that  it 
would  be  unnecessary  and  vexatious  to  put  the  opposite 
party  to  litigate  and  prove  two  points,  when  one  would  be 
sufficient  to  establish  the  matter  in  issue."  (Chitty's  Plead- 
ings, vol.  1,  p.  230.) 

The  defendants  were  bound  to  negative  every  allegation  of 
the  relator,  specifically  and  directiy,  and  to  set  out  the  facts, 
in  their  answer,  which  constitute  the  negative  ground  main- 
tained by  tiiem,  and  if  any  fact  set  up  be  inconsistent  with 
other  facts  alleged,  it  renders  the  answer  void.  The  answer 
must  be  taken  as  an  entirety,  like  a  count  in  a  declaration. 
If  the  answer  be  defective  in  part,  it  renders  the  whole  bad. 

The  following  references  contain  cases  in  point:  (  Ten  Eyck 
V.  Waterbury,  7  Cowen,  61.)  Savage,  C.  J.  "  A  plea  bad  in 
part  is  bad  in  the  whole."  [*205]  (^The  People  v.  The 
Judges,  1  Wend.  S9.)  Savage,  C.  J.  •  •  •  "The  whole  re- 
turn is  to  be  considered  as  an  entirety,  like  a  count  in  a 
declaration.  If  the  facts  set  forth  cannot  be  traversed  or 
denied,  the  relator  may  demur."  (  Commercial  Bank  v.  Caned 
Ommisdoners,  10  Wend.  26.)  Walworth,  chancellor.  "  The 
return  to  the  alternative  madamus  in  this  case  is  objection- 
able, in  form  at  least,  in  not  charging  facts  positively  and 
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distdnctly;  in  this  respect  it  is  very  informal  and  defective. 
Instead  of  stating  facts,  the  return  merely  sets  out  or  refers 
to  matters  of  evidence  from  which  those  fetcts  are  inferred. 
This  is  contrary  to  every  principle  of  good  pleading.  K  the 
writ  in  this  case  had  shown  a  valid  tiUe  in  the  relators,  I 
should  think  the  demurrer  to  the  return  well  taken."  (6  Ba- 
con's Abr.,  447,  tit  Mandamus,  L)  ''  As  every  mandamus 
issues  upon  a  supposal  of  some  breach  and  disobedience  of 
the  law,  or  neglect  of  duty  in  the  person  to  whom  it  is 
directed,  the  return  thereto  must  be  certain  in  every  respect; 
and  therefore  it  is  said  not  to  be  sufficient  to  offer  such  mat- 
ter as  the  party  may  fedsify  in  an  action,  but  also  such  matter 
must  be  alleged,  that  the  court  may  be  able  to  judge  of  it, 
and  determine  whether  the  party's  conduct  be  agreeable  to 
law  or  not." 

"In  point  of  form,  it  (the  return)  requires  the  same  cer- 
tainty and  precision  necessary  in  declarations  and  other 
pleadings."  (Bromta  v.  Rmter,  1  Har.  &  J.  551 ;  6  Bacon's  Abr. 
447,  tit.  Mandamus,  I.)  Certainty,  to  a  general  extent,  is 
requisite  in  an  answer,  yet  it  must  contain  a  full  and  fair 
answer  to  all  the  averments  made  in  the  petition,  and  show 
a  fair  legal  reason  for  disobeying  the  mandamus. 

(6  Bacon's  Abr.  447,  tit  Mandamus,  I.)  "To  a  mandamus 
to  admit  an  alderman,  the  party  may  return  that  he  was  not 
qualified,  or  that  he  was  not  elected;  also,  several  causes  may 
[*206]  be  returned,  but  they  must  be  consistent;  and  there- 
fore if  the  return  admits  a  good  election,  and  afterwards  avoid 
it  by  matter  repugnant,  this  is  naught  Where  several  causes 
returned  to  a  mandamus  are  inconsistent,  the  whole  must  be 
quashed,  because  the  court  cannot  know  which  to  believe, 
and  it  is  an  objection  to  the  whole  return.  It  is  like  a  decla- 
ration in  which  two  inconsistent  counts  are  joined;  then  the 
plaintiff  cannot  have  judgment." 

{Commerdcd  Bank  v.  Caned  CommimcmerBy  1  Wend.  25.)  "If 
he  (  defendant)  makes  a  return,  he  must  either  deny  the  facts 
stated  in  the  writ,  on  which  the  claim  of  the  relator  is  founded, 
or  must  state  other  facts  sufficient  in  law  to  defeat  the  relator's 
claim."  (iter  v.  Corporation  of  Dyilin,  Batty's  Rep.  268 ;  18  CaL 
82;  2  Ind.  332.)    A  genenJ  denial  of  the  &cts  stated  in  the 
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idator^fl  petition,  and  setting  np  new  matter  in  bar  in  the  re- 
turn, in  the  same  case  of  defense,  is  certainly  inconsistent, 
therefore  the  answer  is  bad,  upon  the  ground  assigned  in 
the  fourteenth  cause  of  demurrer. 

The  answer  of  the  defendants,  after  reciting  the  notice  of 
November,  says:  "That  various  bids  were  received,  among 
which  was  the  bid  of  the  said  K  6.  Ross,  and  one  J.  H.  Ben- 
nett That  the  bid  of  the  said  J.  H.  Bennett  was  some  one 
hundred  per  cent  lower  than  the  bid  of  £.  G.  Ross;  and  he, 
the  said  J.  H.  Bennett,  being  the  lowest  and  best  bidder  there- 
for, was  notified  in  accordance  with  the  law  of  that  fact.  That, 
immediately  on  his  receiving  notice,  the  said  Bennett  filed 
his  three  several  bonds,  with  good  and  sufficient  sureties,  a 
copy  of  which  is  hereunto  attached,  marked  exhibits  '  C,'  *  D ' 
and  'E,'  in  the  office  of  the  secretary  of  state  of  the  state  of 
Kansas,  for  the  faithful  performance  of  his  said  bid,  which 
said  bonds  were  duly  approved." 

[*207]  (TAe  State  ex  reL  v.  QmmismnerBf  et  seq.,  7  Wend,  477.) 
Nelson,  J.  ''He,  therefore,  cannot  look  beyond  the  return 
to  the  affidavits  for  the  purpose  of  varying  the  legal  efiect  of 
it  It  may  be  proper  that  the  original  papers  should  be  be- 
fore the  court  upon  the  hearing  of  the  return  to  the  alterna- 
tive writ,  for  the  purpose  of  advising  the  court  of  the  purport 
and  intent  of  the  proceedings,  but  not  to  affect  the  fietcts  con- 
tained in  the  return,  and  this  is  all,  as  I  undeFstand  it,  that 
is  meant  by  the  cases  to  which  I  have  been  referred."  Then 
it  is  to  the  return  that  the  court  is  to  look.  The  eadiibits  are 
no  part  of  the  answer. 

The  answer  says, "  various  bids  were  received,  among  which 
was  the  bid  of  E.  O.  Ross,  and  one  J.  H.  Bennett,"  and  yet 
does  not  give  the  bid  of  Bennett  It  does  not  say  when  the 
bid  was  filed.  ''Bennett's  bid  was  some  hundred  per  cent 
lower  than  the  bid  of  Ross."  Still,  Bennett's  bid  does  not 
appear;  but  the  court  is  left  to  infer  that  Bennett  offered  to 
do  the  printing  for  nothing,  .  •  •  "  the  said  Bennett  being 
the  lowest  and  best  bidder  therefor;"  and  still,  from  begin- 
ning to  end,  the  answer  does  not  say  for  what  printing  Bennett 
bid,  whether  for  any  one  or  all  of  the  seven  proposals  con- 
tained in  the  notice.  .  . 
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^  Bennett  was  notified,  in  accordance  with  law,  of  that  jbct," 
viz.:  that  his  bid  was  a  hundred  per  cent  lower  than  the  bid 
of  Ross.  ^That,  immediately  on  his  receiving  said  notice, 
the  said  Bennett  filed  his  three  several  bonds,  with  good  and 
sufficient  sureties."  Yet  does  not  say  when  the  bonds  were 
filed,  for  what  they  were  given,  or  to  whom  they  were  made 
payable,  ..."  which  said  bonds  were  duly  approved." 
This  is  a  conclusion  which  should  have  been  left  for  the  court 
to  have  drawn,  after  the  approval  itself,  and  the  authority  of 
the  officer  approving,  had  been  clearly  and  definitely  shown. 
(SeelChit^,5,19.) 

[*208]  The  courts  will  not  presume  possible,  nor  indeed 
probable,  fia,cts  which  do  not  appear,  for  the  purpose  of  mak- 
ing a  return  valid.  The  statements  of  the  relator  stand 
without  being  questioned,  either  directly  or  indirectly,  in  a 
legal  manner.  The  writ  shows  clearly  and  conclusively  that 
Bennett,  on  the  11th  of  December,  1861,  had  notice  of  the 
award  of  the  state  printing  mentioned  in  the  said  proposal 
number  four,  and  that  he  did  not  execute  his  bond  for  the 
faithful  performance  thereof  until  the  23d  of  December,  1861. 
Ross  shows  that  he  bid  for  the  printing  mentioned  in  the  same 
proposal,  and  that  he  was  Ihe  next  lowest  bidder  therefor.     ^ 

The  law  says,  (  L.  Kas.  1861,  p.  283,  §  11,)  "  and  if  he  "  (  Ben- 
nett in  this  instance)  "shall  fail  so  to  give  bond  within  the 
time  allowed,"  (ten  days  after  receiving  notice  of  the  award,) 
''the  contract  shall  be  given  to  the  next  lowest  bidder  who 
will  give  bond  as  aforesaid." 

Ross  unquestioDably  was  entitled  to  the  award  of  the  con- 
tract for  the  said  state  printing,  as  per  proposal  number  four, 
on  the  22d  day  of  December,  1861,  and  his  right  to  it  certainly 
became  a  vested  one  then.  And  Bennett,  failing  to  have  his 
bond  approved  and  filed  within  those  ten  days,  must,  in  law, 
be  deemed  as  having  refused  to  perform  the  work.  They 
cannot  now  rely  upon  Bennett's  bond  as  a  defense,  he  having 
suffered  laches  for  two  days.  Vigilantibuaj  non  dormientibuSf 
jura  eubveniwni:  "The  law  assists  those  who  are  vigilant,  not 
those  who  sleep  over  their  rights."    (Broom's  L.  Max.  561.) 

III.  A  written  contract  entered  into  between  two  parties, 
founded  upon  a  consideration,  releases  a  prior  contract  by  the 
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same  parties,  when  executed  for  the  performance  of  the  same 
work,  whether  the  compensation  under  the  latter  was  to  be 
greater  or  less  than  that  under  the  former.  That  portion  of 
the  answer  which  sets  up  new  matter  in  bar,  says :  "  That  the 
[*209]  printing  committee  took  such  action  as  to  cause  the 
said  Bennett  to  amend  his  said  bid,  by  deducting  from  the 
original  some  amount,  but  the  precise  amount  is  to  these  de- 
fendants now  unknown,  A  copy  of  which  amended  bid  is 
hereto  attached,  marked  exhibit  *A.' " 

It  says  that,  on  the  5th  of  March,  1862,  Bennett  presented 
and  exhibited  to  the  printing  committee  his  amended  bid,  and 
on  the  same  day  the  legislature  passed  concurrent  resolution 
number  nineteen,  which  authorized  and  empowered  the  de- 
fendants to  complete  the  contract  with  Bennett  for  that 
portion  of  the  public  printing  awarded  to  him,  which  print- 
ing was  the  same  as  Ross  bid  for;  and  that,  on  the  2l6t  of 
March,  defendants  and  Bennett  entered  into  three  several 
contracts,  marked  exhibits  "F,"  "G"  and  "H,"  "for  the 
printing,  binding,  folding  and  stitching  of  the  public  docu- 
ments as  aforesaid,"  and  that  said  contracts  were  filed  on  the 
24th  of  March,  1862,  in  the  office  of  the  secretary  of  state. 

The  amended  bid  itself,  the  indorsement  of  the  printing 
committee,  the  agreement  between  Bennett  and  the  board, 
made  on  the  21st  of  March,  1862,  the  filing  of  the  same  on 
the  24th  of  March,  1862,  and  the,  for  once,  candid  averments 
of  the  answer,  incontestibly  prove  that  Bennett  intended  to 
abandon  his  first  contract;  that  the  board  released  him  from 
its  obligation,  and  that  old  things  should  be  done  away  en- 
tirely. Nay,  more,  they  prove  that  they  did  do  away  with 
the  entire  batch  of  old  contracts  made  in  December,  1861, 

lliey  relied  upon  a  copy  of  concurrent  resolution  number 
nineteen,  which  Bennett  carried  in  his  pocket  for  a  month, 
for  power  to  make  new  contracts  with  Bennett,  in  order  that 
the  laches  of  two  days  might  be  healed.  The  latter  contract, 
entered  into  between  Bennett  and  the  board  on  the  21st  of 
March,  1862,  operated  as  a  release  or  abandonment  of  the  prior 
contract  between  them  in  December,  1361,  both  being  executed 
for  the  performance  of  the  same  work.  (Broom's  Legal  Max« 
^;  [*2103  ^^^^wiorg  et  cd,  v.  Harson,  14  Johns.  330;  Dearborn 


202  SUPREME  COURT  OF  KANSAS. 

The  State,  ex  rd,^  v.  Bobinson. 

«.  Ora88  &  Thrasher  J  7  Cowen,  48.)  llbis  is  a  case  In  point, 
in  which  the  case  of  Laitimore  et  al,  v.  Hareon  is  commented 
upon  and  affirmed.  (GiBett  v.  Maynard,  5  Johns.  87.)  If  con- 
tracts under  seal  can  be  released  or  rescinded  by  parol,  whether 
executed  or  executory^  certainly  a  contract  can  be  released  or 
rescinded  in  the  more  binding  and  solemn  form,  viz.,  under 
seal.  (2  Johns.  214.)  The  contract  entered  into  between  Ben- 
nett and  the  board  on  the  21st  of  March,  1861,  being  under 
seal,  was  the  most  solemn  revocation  of  the  previous  contract 
made  on  the  23d  of  December,  1861,  known  to  the  law. 
(Broom's  L.  Max.  543.) 

IV.  Upon  the  assumption  that  Bennett's  first  contract  was 
valid,  if  that  was  rescinded  or  released  under  seal,  and,  under 
the  direction  of  the  legislature,  a  new  contract  was  made  con- 
trary to  the  constitution  of  Kansas  and  the  ^act  to  provide 
for  the  state  printing,"  approved  May  16, 1861,  it  cannot  be 
set  up  as  a  defense  in  this  suit  Bennett's  amended  bid,  (see 
exhibit  '^A,")  as  prcQented  to  the  committee  on  the  5th  of 
March;  1862,  in  pursuance  of  the  action  of  said  committee, 
the  passing  of  concurrent  resolution  number  nineteen  by  the 
legislature  on  the  same  day,  authorizing  the  board  to  complete 
the  contract  with  Bennett,  upon  terms  agreed  upon  by  him 
with  the  committee,  and  the  agreement  entered  into  on  the 
21st  of  March,  1862,  between  Bennett  and  the  board,  show : 
First,  That  no  notice  whatever  was  given  by  the  board.  Second. 
That  Bennett's  amended  bid  was  not  "sealed,"  indorsed  "pro- 
posals for  the  state  printing,"  and  "filed  in  the  office  of  the 
secretary  of  state."  Third.  That  the  award  was  not  made  to 
Bennett  as  the  lowest  and.best  bidder,  or  that  Bobinson,  Hill- 
yer  and  Dutton  made  the  award.  Fourth.  That  Bennett  did 
not  give  bond  within  ten  days  after  receiving  notice  of  the 
award.  [*211  ]  A  more  wide  departure  from  the  spirit  and 
letter  of  the  law,  and  even  the  constitution  itself,  seldom  oc- 
curs. We  look  in  vain  for  a  single  compliance  with  either  of 
them,  through  this  "  amended  "  teansaction.  (Const  Kas.  art 
15,  §  4;  L.  Kas,  1861,  pp.  229,  230, 231, 237.)  These  defend- 
ants, having  participated  in  these  transactions,  ought  not  to 
be  permitted  to  set  up  their  illegal  acts  to  defeat  a  just  claim. 
(  Broom's  L.  Max.  576.)  And  certainly  the  rights  of  the  relator, 
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▼hen  YQsted,  ought  not  to  be  prejudiced  by  the  errors  of  the 
printing  committee  or  improvident  logialation.  (Broom's  L. 
Max.  583.) 

V.  There  is  no  evidence  that  Bennett  made  a  bid  in  No- 
vember, 1861 ;  that  he  amended  his  bid  in  March|  1862;  that 
he  filed  a  bond  before  the  24th  of  March,  1862,  or  that  the 
l^lislatore  ever  passed  concurrent  resolution  number  nineteen. 
CL  Kas.  1861,  p.  210,  §  12,  Fifth;  10  Wend.  26.) 

The  amended  bid  is  not  competent  evidence  as  referred  to 
in  exhibit  "A."  There  being  no  evidence,  either  in  the  an- 
swer or  on  the  exhibit,-  '^that  the  chief  clerk  of  the  house  of 
representatives,  at  the  close  of  the  last  session  of  the  legisla- 
ture," deposited  it  "in  the  office  of  the  secretary  of  state,"  as 
one  of  the  ''documents"  or  ''papers"  coming  from  and  be- 
longing to  the  legislature.  It  not  being  the  original,  nor 
being  a  certified  copy  by  the  secretary  of  state,  under  the 
great  seal  of  the  state,  renders  it  incompetent,  iJso.  (Laws 
of  Kansas,  1861,  p.  211,  §  15 ;  id.,  p.  210,  §  12,  Fifth.) 

Concurrent  resolution  number  nineteen  (exhibit  "B")  is 
not  competent  evidence  of  the  existence,  passage,  or  publicar 
tion  of  such.  The  exhibit  shows  it  to  be  only  "  a  copy,"  and 
certified  thus  by  the  officers  of  both  branches  of  the  legisla- 
ture. To  have  the  force  of  law  it  should  have  been  pub- 
lished. (Const,  of  Kansas,  art  2,  §  19.)  There  is  no  evidence 
of  its  publication,  the  exhibit  not  being  thus  certified  by  the 
secretary  of  state,  under  the  great  seal  of  the  state,  nor  pub- 
lished in  the  statutes.  ['*'212]  There  is  no  evidence  upon  the 
journals  of  the  senate  and  house  of  representatives  of  the 
passage  of  said  resolution.  It  is  proper  for  the  court  to  look 
into  the  records  of  the  two  houses  of  the  legislature,  in  order 
to  ascertain  whether  a  bill  or  a  resolution  passed  in  a  consti- 
tutional manner.  {Warner  v.  Berse,  23  Wend.  126;  Purdy  v. 
The  People,  4  Hill,  384,  391 ;  The  People  v.  Purdy,  1  Denio,  31 ; 
U  HL  297;  19  IlL  324;  1  Greenleaf  Ev.,  §  491.) 

VL  The  bid  of  Ross,  having  been  offered  in  pursuance  of 
ft  notice  of  the  board,  and  having  been  received  and  properly 
passed  upon  by  theni,  became  a  contract,  whose  obligation 
was  binding  upon  both  parties,  upon  the  failure  of  Bennett 
to  file  his  bond,  the  impairing  of  which  obligation,  either  by 
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the  action  of  the  board  or  legislature,  10  onconstitutioiiaL 
Tie  constitation  of  the  United  States,  (art  1,  §  10,  subd.  1^) 
provides  that ''  no  state  shall  pass''  •  •  ^'  any  law  impairing 
the  obligation  of  contracts."  The  effect  of  concurrent  reso- 
lution number  nineteen  upon  the  contract  of  Ross  is  to  take 
away  every  vestige  of  his  right.  If  the  "impairing  of  the 
obligations  of  contracts"  be  unconstitutional,  how  much 
more  palpably  unjust  is  that  act  which  wholly  annihilates 
that  obligation.  In  the  case  of  Ogden  v,  SaunderSy  (12  Wheaton, 
850,)  Chief  Justice  Marshall  said :  "  The  obligation  to  perform 
is  co§val  with  the  undertaking  to  perform;  it  originates  with 
the  contract  itself,  and  operates  anterior  to  the  time  of  per- 
formance." (Banks  v,  Qaackenbushy  1  Comstock,  133,  (Jardner, 
J.;  3  Story's  Com.  Const.,  §  1379.) 

The  same  rule  is  laid  down  in  the  case  of  Morw  v.  Croold,  1 
Keman,  281.  (Sturgis  v,  Oroioninahidd,  4  Wheaton,  107;  Off- 
den  V,  SaunderSy  12  id.  287 ;  Bronson  v.  Kenzie  et  al.l  Howard, 
[U.  S.]  311;  McOracken  v.  Hayward,  2  id.  608;  GanUey^a  Lessee 
V.  Ewing,  3  id.  716;  Howard  v.  Bugbee,  24  id.  461;  Fletcher  v. 
Peck,  6  Cranch,  134;  [*213]  Ogden  v.  Saunders,  12  Wheat. 
213.)  Hence  it  is  that  the  most  learned  judges  of  our  coun- 
try have  been  exceedingly  scrupulous  in  guarding  the  rights 
which  persons  acquire  by  contract,  from  the  craft  of  office, 
the  hazard  of  legislation  and  the  lust  of  power,  by  declaring 
every  law  unconstitutional  which  impairs  the  obUgations  of 
conlxacts  entered  into  prior  to  their  passage,  in  manner,  de- 
gree, construction,  or  in  the  mode  of  discharge. 

If  concurrent  resolution  number  nineteen  was  passed  in  a 
constitutional  manner,  (and  we  think  we  have  shown  it  was 
not,)  it  IB  unquestionably  unconstitutional  in  its  operation. 
The  power  of  the  legislature  to  override  the  constitution  and 
the  laws  of  the  state,  by  resolution,  ought  to  be  viewed  with 
much  suspicion,  when  exercised  for  the  purpose  of  annihilat- 
ing the  obligation  of  contracts.  The  said  proposal  numbet 
four,  contained  in  the  notice  of  the  board  published  in  No- 
vember, 1861,  called  for  "the  printing  of  the  general  and 
local  laws,  and  such  joint  resolutions  as  may  be  directed  by 
the  legislature  to  be  printed  therewith."  TTie  tetum  of  the 
defendants  nowhere  show^  that  Bennett  has  been  awarded 


JULY  TEKM,  1862.  205 

Brief  of  RespondentB. 

the  contract  for  printing  the  same,  or  that  he  has  been  fdr^ 
Qished  the  ''copies  of  the  general  and  local  laws,  and  such 
joint  resolutions  as  may  be  directed  by  the  legislature  to  be 
printed  therewith." 

Bennett  was  the  successful  bidder  for  other  portions  of  the 
state  printing.  Copies  for  such  printing  may  have  been  given 
Mm,  and  by  such  a  subterfuge  as  saying  all  copies,  papers 
and  documents  have  been  placed  in  the  hands  of  Bennett, 
the  answer  seeks  to  engraft  an  idea  that  can  be  drawn  from 
it  only  by  substituting  ideas  for  &ct8,  suppositions  for  axioms, 
and  vagary  for  the  rigid  certainties  of  law,  and,  by  meditated 
uncertainty,  wrest  from  the  relator  that  to  which  he  has 
shown  an  incontestible  right  The  defendants  either  have 
the  copies  of  "  the  general  and  local  laws,  and  such  joint  reso- 
lutions as"  were  ordered  by  the  [*214]  legislature  to  be  printed 
with  them,  in  their  possession,  or  they  have  not;  and,  not 
having  said  whether  they  have  or  have  not,  the  reasonable 
presumption  is  that  they  still  have  this  copy.  ( 14  Ohio,  252 ; 
1  Hill,  73.)  Furnishing  copy  of  the  journals  of  the  two 
houses,  "and  of  such  reports,  communications  and  other 
documents,"  as  per  proposal  number  three,  ought  not  by  in- 
tendment to  be  made  to  include  copy  for  the  printing  men- 
tioned in  proposal  number  four. 

And,  unless  the  return  specifically  and  certainly  says  what 
copies  have  been  placed  in  the  hands  of  Bennett,  the  law  will 
not  infer  that  it  was  either  one  or  the  other,  or  both;  on  the 
contrary,  if  there  be  anything  in  analogy  and  precedent,  it 
will  infer  nothing,  when  nothing  is  proven,  but  judge  the  re- 
turn bad  for  duplicity,  and  award  the  peremptory  writ 

Case  &  Casey  for  respondents: 

The  supreme  court  "  alone,  and  not  one  of  the  justices,  are 
authorized  to  grant  the  writ  of  mandamus."  (Const,  art.  8, 
§  3;  Supreme  Court  defined,  art  S,  §  2.)  In  the  absence  of 
statutory  provisions,  justices  of  this  court  cannot,  at  chambers, 
grant  the  writ  (Art  8,  $  IS.)  The  supreme  oourt  may  issue 
any  writ  not  prohibited  by  statute,  (Laws  1861,  p.  119,  §  1.) 
But  the  justice^,  in  yacatian,  ^e  confined  to  the  issuance  of 
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writs  of  error,  and  certiorcari  in  criminal  oases;  habeoB  oorpm 
and  superiedeaa  in  any  case.    (Id.  §  !•) 

And  suppose  the  granting  of  the  writ  by  fhe  justices  at 
chambers,  in  vacation,  to  be  good,  courts  will  not  enforce  by 
mandamus  such  a  fraudulent  contract    (  33  Barb.  511,  517.) 

Statement  of  propositions: 

So88 — Ck)mposition,  per  one  thousand  ems,  two  dollars. 
Smnett — Composition,  per  one  thousand  ems,  one  dollar. 
Difference,  one  hundred  per  cent 

[*215]  Ro88 — Press  work,  per  quire,  twenty-five  cents;  per 
token,  two  dollars  and  a  hal£  Bennett — Press  work,  per  quire, 
ten  cents;  per  token,  one  dollar.  Difference,  one  hundred  and 
fifty  per  cent 

Rosa — Paper,  per  quire,  one  dollar.  Bennett — Paper,  per 
quire,  fifty  cents.    Difference,  one  hundred  per  cent 

A  token  is  composed  of  ten  quires,  and  the  bid  of  Ross  some 
one  hundred  and  ten  per  cent  higher  than  Bennett's.  When 
the  bid  would  be  such  as  to  defraud  the  state,  the  board  may 
use  discretion  and  not  perform,  and  mandamus  wiU  not  lie  to 
compel  the  board  to  fill  such  contract   (33  Barb.  511.) 

Bennett  performed  all  the  duties  incumbent  upon  him  under 
the  act  of  1861,  (§11,)  by  entering  into  bonds  within  the  ten 
days  prescribed  by  the  act,  which  are  not  necessary,  under  the 
act,  to  be  approved  by  all  the  state  oflicers,  and  it  was  not 
necessary,  under  the  law,  to  file  them  at  all ;  yet  they  were 
approved  and  filed  within  the  ten  days.  The  act  says  they 
shall  be  entered  into  within  ten  days.  They  may  be  filed  at 
any  time  after  they  are  received  by  the  board.  If  they  were 
not  as  yet  filed  it  would  not  vitiate  the  contracts  The  neglect 
of  the  officers  to  perform  any  duty  required  of  them  by  law 
could  not  affect  Bennett 

The  last  part  of  section  eleven  is  what  the  relator  relies  on 
to  compel  the  board  to  give  him  the  contract,  which  says: 
*'  If  he  shall  fail  so  to  give  bond  within  the  time  allowed,  then 
the  contract  shall  be  given  to  the  next  lowest  bidder.*'  This 
the  relator  contends  is  imperative,  and  the  board  mtut  and 
shaU  give  the  contract  to  the  next  loufest  bidder,  however  high 
the  rates,  or  however  fraudulent  the  contract  If  this  were 
the  casei  a  combination  might  be  formed  by  which  the  state 
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would  be  made  bankrupt  in  one  year.  This  construction 
would  leave  the  officers  no  discretion  whatever,  and  the  state 
at  the  mercy  of  the  printers. 

[♦216]  Such,  clearly,  was  not  the  intention  of  the  legisla- 
ture, but  that  contracts  should  be  let  to  the  lowest  responsible 
bidder,  the  officers  to  be  the  judges  of  the  responsibility,  (see 
last  part  of  section  two,)  if  no  "satisfactory  assurance"  was 
filed  with  the  bid«  In  this  case  no  such  assurance  was  filed 
by  the  relator,  and  even  had  Ross  been  the  lowest  instead  of 
a  higher  bidder,  the  officers  would  have  been  justifiable  in 
giving  the  work  to  the  other  parties.    (Id«) 

Then  what  do  the  words,  "  who  will  give  bonds  as  afore- 
said," mean?  If  the  construction  of  the  relator  is  correct, 
that  the  next  highest  bidder  should,  within  ten  days  after  he 
was  notified^  enter  into  bonds  to  the  state,  or  should,  within 
ten  days  after  the  failure  of  the  first  and  successful  bidder  to 
give  bonds,  himself  enter  into  bonds.  Either  construction 
is  &tal  to  the  relator. 

L  He  has  never  been  notified. 

IL  He  did  not  enter  into  bonds  until  the  22d  day  of  March, 
A.  D.  1862,  long  after  the  first  ten  or  twenty  days  expired. 
But  the  word  ''shall,"  in  the  last  part  of  section  eleven,  is  of 
the  same  import,  and  signifies  no  more  or  less  than  the  word 
"may."  The  act  being  directory  merely,  the  only  proper 
and  reasonable  way  in  which  the  act  can  be  construed  is  to 
read  it  thus:  "If  he  shall  fail  so  to  give  bond  within  the  time 
allowed,  then  this  contract  may  be  given  to  the  next  lowest 
bidder,  who  will  give  bond  as  aforesaid;  leaving  the  officers 
the  right,  even  after  the  expiration  of  the  ten  days,  to  yet 
take  bonds  of  the  "successful"  and  lowest  bidder,  so  that  the 
state  may  not  be  defrauded,  and  her  work  be  done  at  the 
lowest  rates. 

IXL  A  mandamus  will  not  be  issued  on  the  application  of 
an  individual  to  any  officer  of  the  government,  commanding 
him  to  make  a  contract  binding  on  the  state.  ( 18  Wend 
438;  11  How.  272.)  See  also.  The  People  v.  Cook,  (14  Wend. 
259,)  as  to  the  rule  of  construction  of  the  ten  day  dause  in 
the  statuta 
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The  opinion  of  the  court  was  delivered  by  [*217] 

EwiNQ,  G.  J.:  We  shall  treat  this  as  a  motion  addressed  to 
this  court,  in  the  first  instance,  under  the  provisions  of  th6 
code,  and  will  consider  only  the  motion  and  affidavit,  and  such 
portions  of  the  briefs  as  relate  to  questions  arising  on  the  facte 
set  forth  in  those  papers.  If  Benpett,  by  failing  to  execute 
or  deliver  his  bond  as  required  by  law,  lost  all  right  to  the 
contract,  and  if  all  the  facts  stated  in  the  motion  and  affidavit 
be  true,  were  the  state  officers  required  by  the  law  uncondi- 
tionally  to  let  the  contract  under  the  fourth  proposal  to  the 
relator?    We  think  they  were  not 

First.  Because  relator  did  not  propose  to  do  all  the  work 
named  in  the  fourth  proposal,  and  required  by  law  to  be  let 
in  one  contract.  Section  third  of  the  "act  to  provide  for  the 
state  printing,"  of  May  15, 1861,  provides  "that  the  printing 
of  all  bills  for  the  two  houses  of  the  legislature,  together  with 
such  resolutions  and  other  matter  as  may  be  ordered  by  the 
two  houses,  or  either  of  them,  to  be  printed  in  bill  form,  shall 
be  let  in  one  contract.  .  •  •  The  printing  of  the  general 
and  local  laws,  and  such  joint  resolutions  as  may  be  directed 
by  the  legislature  to  be  printed  therewith,  shall  be  let  in  an- 
other separate  contract." 

Proposal  number  four,  published  and  signed  by  defendants, 
is  as  follows :  "  For  the  printing  of  the  general  and  local  laws, 
and  such  joint  resolutions  as  may  be  directed  by  the  legisla- 
ture to  be  printed  therewith,  the  price  per  thousand  ems  for 
the  composition,  and  the  price  per  quire  of  the  paper;  the 
laws  to  be  printed  in  royal  octavo  form,  on  good  small  pica 
type,  the  pages  to  be  of  the  same  size  and  form  as  those  in  the 
laws  of  the  territorial  legislature  of  1860,  with  similar  mar- 
ginal notes  and  index  to  the  same." 

The  bid  filed  by  the  relator  is  as  follows: 

[*218  ]    .  "  ToPEKA,  December  9, 1861. 

"  I  propose  to  print  the  general  and  local  laws  for  the  second 
session  of  the  legislature  as  follows,  per  proposal  number  four; 
Composition,  per  one  thousand  ems,  two  dollars;  press  work, 
per  quire,  twenty-five  cents;  paper,  one  dollar. 

"E.  Q.  RoaB,** 
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It  will  be  seen  that  the  law  imperatively  requires  that  three 
classes  of  matter  should  be  let  in  one  contract — ^the  general 
laws,  the  local  laws,  and  such  joint  resolutions  as  the  legis- 
lature might  require  to  be  printed  with  the  laws.  Proposal 
number  four  called  for  bids  for  that  one  contract  for  printing 
those  three  classes  of  matter,  and  prescribed  the  manner  in 
which  the  work  should  be  executed.  Ross  bid  for  printing 
the  general  and  local  laws,  omitting  mention  of  the  joint 
resolution.  We  think  the  words,  "proposal  number  four," 
can  only  be^  construed  as  relating  to  the  manner  of  executing 
the  work,  as  set  forth  in  the  proposal,  and  not  as  including 
a  class  of  matter  distinct  from  the  two  classes  expressly 
named  in  the  bid. 

Defendants  were  not  required  to  regard  an  equivocal  bid, 
which,  when  accepted,  would  not  plainly  bind  the  bidder  to 
do  all  the  work  named  in  the  proposal.  Could  the  state,  had 
Ross's  bid  been  accepted,  have  recovered  damages  on  the 
proposal  and  the  bid.  had  he  refused,  to  its  injury,  to  print 
the  joint  resolutions?  We  think  not;  and  we  think  the 
state  officers  were  at  liberty,  if  not  bound,  to  disregard  the 
bid  as  not  responsive  to  the  proposal,  even  had  it  been  the 
most  favorable  to  the  state  of  tihe  bids  presented. 

Second.  Because  the  law  imposed  on  the  state  officers,  in 
determining  which  bid  should  be  accepted,  a  discretion 
which  the  courts  have  no  power  to  control. 

Section  second  of  the  act  aforesaid  provides,  that  "the  said 
secretary,  auditor  and  treasurer  shall,  in  no  case  whatever, 
receive  or  take  into  consideration  the  bid  of  an  irresponsible 
person ;  provided^  however,  no  person  shall  be  deemed  [*219] 
irresponsible  who  shall  tender  to  the  executive  officers  afore- 
said, along  with  his  bid,  satisfactory  assurance,  subscribed 
by  his  proposed  security,  that  he  will  execute  the  bonds  re- 
quired by  the  eleventh  section  of  this  act."  Section  eleven 
of  the  same  act  provides,  that,  if  the  person  whose  bid  shall 
have  been  accepted  shall  not  give  the  bond  within  ten  days 
after  such  acceptance,  "then  the  contract  shall  be  given  to 
the  next  lowest  bidder  who  will  give  bond  as  aforesaid." 

It  cannot,  with  good  reason,  be  claimed,  that  a  bid  which 
defendants  were  forbidden  to  receive  and  consider,  as  coming 

14—1  KA8. 
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from  an  irreeponsible  person,  or  as  not  satis&otorily  assured, 
at  the  first  letting,  should  be  regarded  as  the  next  lowest  bid 
after  the  first  bidder  failed.  To  ascertain  who  was  the  next 
lowest  bidder,  therefore,  resort  could  only  be  had  to  those 
bids  which  they  were  authorissed,  in  the  first  instance,  to 
receive  and  take  into  consideration.  And  what  bids  were 
theyt 

Why,  only  the  bids  of  those  persons  who  were  responsible, 
or  who  filed  with  their  bid  satisfactory  assurance,  signed  by 
proposed  securities.  And  whose  duty  was  it  to  determine 
whether  a  bidder  was  responsible,  or  his  proposed  securities 
satisfactory?  It  was  the  duty  of  defendants  to  determine, 
and  on  their  own  judgment. 

The  relator  filed  his  bid,  but  it  does  not  appear  that  de* 
fendants  took  it  into  consideration  at  the  letting,  and  the 
writ  of  mandamus  is  asked  because  they  &iled  to  do  so. 
Afterwards,  when  Bennett — who  was  the  successful  bidder 
at  the  letting — neglected  to  give  bond  within  the  time  pre- 
scribed, we  cannot  command  them  to  let  the  contract  to  the 
relator,  because  the  bid  may  be  one  which  the  law  forbade 
them  to  take  into  consideration ;  and  whether  it  is  such  a  bid 
depends  on  the  result  of  the  exercise  of  their  judgment  and 
discretion,  not  ours.  The  principle  is  familiar  and  unques- 
tioned, and  is  [*220]  illustrated  by  so  many  authorities  that 
it  were  superfluous  to  cite  cases  in  support  of  it,  that  man- 
damus wiU  not  lie  to  compel  a  public  officer  to  do  an  official 
act,  unless  the  act  be  ministerial  and  not  discretionary. 

Motion  overruled. 

All  the  Justices  concurring. 
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Jaoob  Eohk  y.  Hsnbt  C.  Justicb. 

L  ATTAGHimrr;  JHuobaion.  Under  the  code  of  1858,  a  Jndge  at 
duumben  is  not  anthorized  to  hear  and  determine  a  motion  to  dis- 
charge an  attachmenti  (Following  Beybvim  v.  BoMeU^  post,  appen* 
diz«86L)i:i] 

Error  from  Leanmwoorih  Diatrici  OourL 

W.  P.  OambeUy  for  plaintiff  in  error: 

L  The  judge  had  no  authority  to  hear  the  motion  to  dis- 
charge the  property  from  the  attachment,  in  vacation.  iRej^ 
hum  V.  BrackeU,  McCahon's  R.  86,  post,  appendix,  *86 ;  Henr 
imon  V.  Officers  of  J^onJUm  Cbwify,  Jan.  Term,  1862.) 

n.  If  the  motion  could  be  heard  in  vacatioUi  the  motion 
ahoald  have  been  overruled. 

No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

KiNQicAN,  J.:  This  case  is  brought  up  on  error  from  Leav- 
enworth county,  to  reverse  an  order  made  at  chambers,  dis- 
charging an  attachment  The  proceedings  were  under  the 
code  of  1858. 

The  first  question  presented  to  the  court  is,  whether,  under 
that  code,  a  judge  at  chambers  is  authorized  to  hear  and 
determine  motions  to  discharge  an  attachment  This  point 
was  settled  in  the  case  of  Beifbuim  v.  BasseU  &  Brackettj  (ap- 
pendix, *86,)  by  the  supreme  court  of  the  territory  denying 
any  such  power  to  a  judge  at  chambers.  This  ruling  of  that 
court  was  a  proper  [*221]  interpretation  of  the  code,  and 

p.]  Ajndidof  Om  dlitdol  oovt  htm  powor, at etuunben*  to diwhAige ad  atttoh- 
Best  (Aadeffs.  JfeaMifMa,18KM.5M.)  It  is  not  neceaMiy  that  a  motion  to  diflsolva 
a  ittaohmeati  mado  befim  a  Judge  at  ehamben,  be  lint  filed  wHh  the  clerk  of  the 
eoQft  (Mtov<iv.XoMB,7  Kas.419.)  One  of  the  Judges  of  the  dxeait  court  of  the 
United  Stales  vHI  not,  against  the  oiid^otion  of  the  adyerse  party,  hear,  In  yaoatlon, 
tmodon  to  dlschaige  property  attached  pursoant  to  the  local  laws  of  the  state,  al* 
thM^jh  the  Bolian  iB  one  whlxOi  nuiy  he  pcivMlj  Bkade  aaA  beaid  ^ 

(CM*i  f^  AMiUiy,  2  DUL  sag 
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with  the  reasoning  by  which  it  was  supported  we  are  satisfied. 
This  decision  on  this  point  renders  it  unnecessary  for  us  to 
examine  the  other  points  raised  in  the  petition  in  error. 

The  order  discharging  the  attachment  is  reversed,  and  the 
cause  remanded  to  the  district  court  of  Leavenworth  county 
for  further  proceedings. 

All  the  Justices  concurring. 


Stephen  J.  Livingston  v.  William  P.  Lamb. 

1.  JuDiaAL  Saues;  Cbn^Srmatioit.  The  confirmation  of  a  sale  of  land 
is  an  order  that  can  only  be  reversed  by  the  court  making  it,  after 
the  term  at  which  it  was  made,  as  provided  by  section  five  hmidred 
and  forty-Biz,  ( Comp.  L.  1862,  p.  220,)  for  certain  specified  causes. 
For  some  of  these  causes  the  proceedings  are  by  motion;  for  the 
others  by  petition.  If  by  motion,  the  motion  itself  must  show  the 
grounds  on  which  it  was  made. 

2. ;  Review,   "That  a  sale  was  made  under  an  excessive  levy,** 

.  .  .  that  "too  much  property  was  levied  on  and  sold  to  satisfy 
a  debt,"  are  not  sufficient  grounds  to  bring  a  case  within  any  of  the 
causes  for  which  a  judgment  or  order  can  be  reversed,  on  motion, 
c^Ur  the  term  at  which  the  judgment  or  order  was  made. 

Error  firom  Shawnee  District  Court 
The  facts  are  sufficiently  stated  in  the  opinion. 

Elmore  <Jr  Martin,  for  plaintiff  in  error: 

The  irregularity  complained  of,  if  any,  is  not  sufSdent  to 
set  aside  the  levy  and  sale.  Sections  four  hundred  and  forty- 
eight  and  four  hundred  and  forty-nine  (  pp.  16^8,  acts  1859,) 
only  r^ulate  junior  executions.  The  defendant  Lamb  would 
be  barred  after  confirmation  of  sale.    (3  Law  Gaz.,  p.  245.) 

The  act  of  1860,  (p.  176,  §  2,)  enables  the  defendant  in  exe- 
cution only  to  designate  what  part  of  the  property  shall  be 
appraised  and  sold.  The  sheriff  may,  in  his  discretion,  divide 
and  sell  the  land.    (9  Ohio,  19.) 
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[*222]  The  court  will  refhse  to  set  aside  a  sale  when  the 
ground  is  a  defect  of  title.  (  5  Gowen,  88.)  Nor  will  the  court 
Bet  aside  the  sale  on  the  ground  of  inadequacy  of  price.  (7 
Cowen,  367.)  The  rights  of  third  parties  have  attached  and 
cannot  be  determined  in  this  proceeding.  (7  Cowen,  367;  §§ 
42, 47,  pp.  87,  88,  Acts  1859.) 

If  tiie  irregularity  exists,  as  complained,  it  is  only  a  part 
of  the  proceedings,  and  the  court  should  have  dismissed  the 
levy  as  to  a  part  of  the  land  only,  and  not  the  whole,  and 
should  have  taxed  the  costs  of  tho  motion  and  all  prior  pro- 
ceedings against  the  plaintiff  in  execution. 

W.  P.  Lamb  and  D.  Braekway,  for  defendant  in  error: 

The  judgment  of  court  below  must  be  affirmed.  (7  Mo.  846; 
Rector  v.  Hai%  8  Mo.  448;  Kas.  Stat.  1855,  p.  258,  §  28;  id. 
1869,  p.  152,  §§  443,  444;  6  Wend.  524.) 

The  opinion  of  the.  court  was  delivered  by 

Kingman,  J.:  It  appears  from  the  record,  that  the  defend- 
ant in  error  sued  out  of  the  clerk's  office  of  the  district  court 
of  Shawnee  county  an  execution  against  plaintiff  in  error, 
which  was  placed  in  the  hands  of  the  sheriff  of  Shawnee 
county,  and  was  by  him  levied  on  one  hundred  and  sixty 
acres  of  land.  The  execution  was  for  ninety -five  dollars  and 
forty  cents,  and  costs  amounting  to  thirty-nine  dollars  and 
fifty  cents. 

The  land  levied  on  was  appraised  at  four  hundred  dollars, 
and  was  sold  on  the  12th  of  March,  1861,  to  defendant  Lamb, 
for  two  hundred  and  sixty-seven  dollars.  At  the  October 
temi,  1861,  of  the  district  court  of  Shawnee  county,  on  motion 
of  Lamb,  the  sale  was  confirmed,  and  at  the  May  term,  1862, 
of  the  court,  on  motion  of  Lamb,  the  order  confirming  the 
sale,  and  the  sale,  were  set  aside.  To  whioh  ruling  of  the 
court  plaintiff  in  error  excepted,  and  brings  the  case  to  this 
court  for  revision. 

[*223]  The  confirmation  of  a  sale  of  land  is  an  order  that 
can  only  be  reversed  by  the  court  making  it,  after  the  term  at 
which  it  was  made,  as  provided  by  section  five  hundred  and 
forty-six  of  the  code,  for  certain  specified  causes.    For  some 
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of  these  causes  the  proceedings  are  by  motion;  for  the  others 
by  petition.  If  by  motion,  the  motion  itself  must  show  the 
grounds  on  which  it  is  made,  so  that  the  court  can  decide 
whether  the  judgment  or  order  can  be  reviewed  at  all  for  the 
causes  alleged,  and  if  they  can,  whether  it  can  be  done  on 
motion  or  requires  a  petition. 

The  causes  set  forth  in  this  motion  are: 

'' That  said  sale  was  made  under  an  excessive  levy;  that 
the  said  debt  and  costs  did  not  amount  to  over  one  hundred 
and  twenty-five  dollars,  and  the  land  appraised  was  appraised 
at  four  hundred  dollars."  •*  .  "  For  irregularity  of  levy  and 
sale ;  that  too  much  property  was  levied  on  and  sold  to  satisfy 
said  debt  and  costs,  two-thirds  of  the  Appraisal  of  which  is 
double  the  amount  of  debt  and  costs." 

Upon  comparing  these  causes  with  the  code,  it  is  manifest 
that  the  grounds  set  forth  do  not  bring  this  case  within  any 
of  the  causes  for  which  judgment  or  order  can  be  reversed 
on  motion,  after  the  term  at  which  the  judgment  or  order 
was  made.  The  court,  therefore,  erred  in  entertaining  the 
motion  and  in  setting  aside  the  order  confirming  the  sale, 
made  at  the  previous  term  of  the  court. 

The  order  setting  aside  the  confirmation  of  the  sale,  and 
the  sale,  is  reversed,  and  the  cause  remanded  to  the  district 
court  for  Shawnee  county,  with  directions  to  refuse  the  orig^ 
inal  motion  made  in  this  case. 

All  the  Justices  concurring. 
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Morell  ▼.  MaMft. 


[*S241       Henbt  Mobsll,  et  oL^y.K  W.  Ma88a. 

1*  EkBom;  lAmiuaUms,  More  than  three  years  having  elapsed  from 
the  entzy  of  final  jadgment  in  the  court  below^  before  the  order  of 
leriTor  against  the  administrator  was  made,  without  the  plaintiflb 
having  taken  the  steps  necessary  to  bring  the  parties  before  the 
ooort^  the  right  to  prosecute  a  writ  of  error  was  lost.  The  supreme 
oooit  cannot  enlarge  the  time  in  which  a  writ  of  eiror  can  be  sued 
out,  nor  will  it  obtain  jurisdiction  by  an  order  of  revivor  subse- 
quently issued. 

X  Limxtatiomb;  Fleading.  The  rule,  that  statutes  of  limitation  must 
be  specially  pleaded,  does  not  apply  to  statutes  limiting  the  time  in 
lAdch  appeals  or  writs  of  error  can  be  had.  The  code  does  not 
provide  far  an  answer  to  a  petition  in  error.  Ul 

Error  from  ShavmM  Disbrid  OovrU 
Thb  &ct8  are  stated  in  the  opinion  of  the  court 

Do/uMU  and  Qreer^  for  plaintifb  in  error: 

L  Had  the  cause  been  appealed  and  tried  under  the  stat- 
utes of  1855,  they  would  not  have  had  authority  to  try  it. 
(Stat.  '55,  p.  639.)  The  proceedings  were  under  tihe  code  of 
1858.  (§  602,  p.  167.)  Co^e  of  1858  took  effect  the  first  of 
April,  1858.    (§  614,  p.  169.) 

II.  The  organic  law  says  that  the  proceedings  in  error 
Bhall  be  regulated  by  law.    (§  27,  p.  36.) 

IIL  The  code  of  1858  prescribed  the  regulations  for  writs 
of  error,  and  appeals  to  reverse  the  judgments  of  inferior 
courts.  (Code  of  1858,  §  515,  p.  153.)  The  supreme  court 
acquires  jurisdiction  only  by  a  strict  compliance  with  the 
regulations  of  the  code.  (6  Ohio,  490,  495;  Digest,  Nash, 
397.)  The  action  of  the  court  without  jurisdiction  is  void. 
(1  Carter,  182;  4  Blfd.  169;  18  Ohio,  218;  19  Ohio,  236;  12 
Ohio,  271;  15  Ohio,  441;  6  Pick.  289;  6  How.  186;  ?  How. 
69;  10  Peters,  474.)    TTie  court  did  not  take  jurisdiction 

[1]  VHiere  a  petition  does  not  diow  npoa  Iti  Ikoe  that  the  plainttfT's  elalm  is  barred 
\ij  the  itatate  of  limitation,  the  only  way  in  which  the  question  of  the  statutory 
bar  can  be  ndaed  is  by  special  plea.  ▲  seoeral  denial  will  not  raise  tt  {Farktr  t . 
A0Ty,12Jas.861O 
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under  the  statute  of  1855.  It,  having  been  repealed,  was  not 
the  law.  Nor  under  the  statute  of  1858,  its  requirements  not 
having  been  complied  with. 

[*225]  The  statute  of  limitation  must  be  pleaded.  (1 
Chitty's  Pleadings,  476.) 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  Final  judgment  was  rendered  in  this  cauBe 
on  the  15th  day  of  November,  A.  D.  1858,  in  the  district  court 
sitting  in  and  for  the  county  of  Shawnee.  The  petition  in 
error,  with  the  transcript,  was  filed  in  this  court  on  the  7tli 
day  of  January,  1861.  No  precipe  for  summons  has  been 
filed  in  the  case,  and  no  summons  has  been  issued.  On  the 
17th  day  of  February,  1862,  the  death  of  defendant  in  ei^or 
was  suggested,  and,  on  motion  of  plaintifb  in  error,  an  order 
of  revivor  was  made  against  the  administrator  of  the  decedent. 
This  order  of  revivor  was  served  on  the  administrator,  B.  W. 
Massa,  on  the  23d  day  of  April,  1862. 

Section  five  hundred  and  thirty  •five  of  tiie  oode  of  practioe 
limits  the  time  for  commencing  proceedings  for  reversing^ 
vacating  or  modifying  judgments  or  final  orders,  to  three 
years.  More  than  that  length  of  time  having  elapsed  before 
the  order  of  revivor  was  made  in  the  case,  without  the  plain- 
tiff having  taken  the  steps  necessary  to  bring  the  parties 
before  the  court,  the  right  to  prosecute  a  writ  of  error  was 
lost.  The  statute  has  fixed  the  time  in  which  the  writ  of 
error  can  be  sued  out.  This  court  can  not  enlarge  that  time, 
nor  will  it  obtain  jurisdiction  by  the  order  subsequently 
issued. 

There  was,  legally,  no  cause  before  the  court  when  the  order 
was  made.  It  is  urged  by  counsel  that  the  statute  of  limita- 
tion must  be  specially  pleaded,  but  the  rule  does  not  apply 
to  statutes  limiting  tiie  time  in  which  appeals  or  writs  of 
error  can  be  had.  Besides,  the  code  provides  for  no  answer 
to  petitions  in  error.  The  proper  mode  seems  to  be  by  motion 
or  suggestion  to  the  court 

This  case  will  therefore  be  stricken  firom  the  docket 

All  the  Justices  concurring. 
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BemiB  v.  Becker. 


[*226]     Geobqb  F.  Bemib  v.  Albbbt  BECKSRy  et  aL 

h  Evidemcb;  BeoeiplB.  The  liability  of  receipts  to  be  yaried  by  oral 
e¥idenoe  diecoaeed.  The  difEerenee  between  eimple  receipts  and 
receipts  oontaining  eonditioos»  terms,  agreements,  et&,  commented 
QpoaCi] 

1  Eropfbl;  Ftartner9h4p.  Where  a  member  of  a  flrmr-*fhe  manag- 
ing agent  thereof-^makes  representations  that  certain  property  was 
bon^t  on  aocoont  of  a  third  party,  and  that  the  interest  of  his 
firm  in  the  property  was  limited  by  the  amount  advanced  by  them 
in  the  purchase  thereof  and  where,  upon  the  fidth  of  these  repre- 
fleatationfl,  the  defendants  purchase  the  same  of  that  third  party^ 
the  said  firm  are  estopped  from  setting  up  their  ownership  to  the 
property.  P] 

1  EvmsNCB.  Parol  testimony  of  a  witness,  that  he  had  examined 
the  records  of  the  recorder's  office  of  a  county  and  did  not  find  the 
plat  in  question  of  record  there,  if  admissible,  is  necessarily  unsat- 
isfiEictory  and  incondusiTe  evidence.  [8] 

4.  ■' ;  lUffi^er  cf  Deeds.  A  certificate  of  a  register  of  deeds, 
adduced  in  proof  of  mere  matter  of  fiict,  as,  that  there  was  not  a 
copy  of  a  certain  map  or  plat  of  a  city  am(Mig  the  records  of  the 
county,  is  by  the  rules  of  evidence  inadmissible.  In  general,  certi- 
ficates of  mere  matters  of  fftct,  not  coupled  with  matters  of  law,  are 
not  receivable  in  evidence. 

5. .    A  party  desiring  to  prove  that  a  town  plat  set  forth  and 

dsBcribed  the  several  streets,  etc.,  according  to  the  provisions  of 
the  law,  should  adduce  the  best  evidence  for  that  purpose,  which 

[1]  Anoeipt  for  monej  to  only  prima  facU  eyidence  of  the  truth  of  the  Btat»- 
neiiti  therein  contained.  (Bridge  Co.  t.  Murphy,  18  Kaa.  85;  Stout  w.SyaU,  id.  248.) 
The  fiiet  of  payment  can  always  be  shown,  independent  of  any  admisdon  by  receipt 
or  otherwise,  (WoV  v.  •^Mtar,  13  Kas.  IIS.) 

13]  Estoppels,  as  a  general  rule,  can  apply  only  where  the  party  doing  the  act  or 
luikng  the  admission  knows  the  truth  of  the  matter  connected  therewith,  or  pre- 
tndi  to  know  it^  or  has  better  means  of  knowing  it  than  the  adveise  party ;  where 
fbe  adyene  party  does  not  know  it;  where  the  act  or  admission  Is  expressly  de- 
rigned  to  influence  the  conduct  of  the  adyerse  party ;  and  where  the  adverse  party 
itiiss  upon  and  is  influenced  by  such  act  or  admlaslon.  {Clark  «.  Cbolidge,  8  Kaa. 
IM.)  A  party>  inyoklng  the  aid  of  the  doctrine  of  estoppel  to  depriye  the  real  owner 
of  his  property,  must  himself  act  in  good  fldth.  (Bemstetn  v.  AnlM,  10  Kaa.  60.)  He 
mm  himself  show  that  he  has  been  yigllant  and  caieftd  In  the  pioteotlon  of  hia 
•vn  lifl^ta  and  tnterosta.   {Ayra  w,  Frdbaaco,  14  Kas.  190.) 

[K]  Oral  testimony  that  certain  fkcts  are  shown  by  the  record,  whether  given  by 
the  offloer  in  charge  of  the  records  or  any  other  party,  is  not  the  best  evidence  of 
which  the  case  la  In  its  nature  susceptible,  and  therefore  not  competent.  (DoupiKty 
ik  BiMtoa,  21  KasL  179 ;  State  t .  Ruth,  id,  5S70 
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ifi  the  plat  itself  produced  in  court  by  the  proper  costodian  of  the 
records,  with  whom  it  was  required  to  have  been  deposited. 

6.  Sales;  Ibwn  8hare$,  A  oertiflcate  providii^  that  "B.  is  entitled 
to  one  share,  of  ten  lots,  (numbered  as  per  records  and  indorse- 
ments,) in  the  city  of  Wyandotte,  situated  at  the  confluence  of  the 
Kansas  and  Missouri  rivers,  in  the  Wyandotte  purchase,  Kansas 
territory,  subject  to  the  conditions  of  improyements  within  the 

dty  limits,  to  the  value  of dollars  per  share,  within    ■ 

months  from  the  date  of  this  certificate,  and  the  Wyandotte  City 
Company  is  hereby  pledged  to  give  a  good  and  valid  deed  of  the 
same  when  all  the  lots  shall  have  been  drawn  and  the  above  condi- 
tions complied  with,"  heU  an  agreement^  contraol  or  pledge  to 
convey  at  a  future  time. 

7.  ;  Description;  Oonveifcmce.  Though  a  deed  of  a  share  of 
ten  lots  in  a  town,  without  describing  them,  would  clearly  be  void 
for  uncertainty,  yet  an  agreement  to  make  a  deed  for  ten  lots 
would  be  good  and  binding.  W 

8.  Statutobt  GoMBTBUonoN.  Where  one  state  adopts  a  law  from 
another,  the  judicial  construction  given  to  the  statute  in  the  state 
where  it  originated  follows  it  to  the  state  of  its  adoption.  This 
principle  applied  to  the  act  concerning  towns  and  cities,  (Stats. 
1855, 783,)  adopted  from  MissouiL  Whatever  construction  had  been 
given  to  that  statute  by  the  courts  of  Missouri  must  be  presumed 
to  1*227]  have  been  known  and  approved  by  the  legislature  of 
Kansas,  when  they  incorporated  that  act  into  the  body  of  Kansas 
laws.  Hdd,  in  accordance  with  the  decision  of  the  supreme  court 
of  Missouri,  made  prior  to  the  enactment  of  that  statute,  that  a 
sale  of  city  lots,  before  the  plat  had  been  deposited  in  the  recorder's 
office,  tooB  not  void,  but  that  the  title  in  ihelott  told  passed  to  the  ven- 
dee, i^] 

9.  CoNTRAcra.  Contracts  in  contravention  of  a  statute  are  not  to  be 
held  void,  unless  the  court,  from  an  examination  of  the  statute, 

[4]  Where  property,  is  conveyed  by  deed,  a  description  of  the  property,  which  can 
be  made  certain  within  the  terms  of  the  deed,  and  which  is  afterward  made  certain 
according  to  the  terms  of  the  deed  and  to  the  satlsfiEiction  of  all  the  parties  interested, 
and  which  then  rests  wholly  in  record  evidence,  is  sui&cient.  {Jkidctr  v.  JUen,  16 
Kaa.  812.)  Sufficiency  of  description  determined  in  particular  cases.  {Edtoardt  v. 
Dry,  9  Kaa.  417 ;  Inmranee  Cb.  v.  McLanaOian,  U  Kas.  683;  Jay  v.  Oranby  Cb.,  15  Kas. 
171;  Steele  t.  McDoweU,  2  Kas.  874.) 

[5]  The  rule  enunciated  in  this  esse,  that,  where  one  state  adopts  a  law  ftom 
another,  tha  Jadldal  oonstructLon  given  to  the  statute  in  the  state  where  it  origi- 
nated follows  it  to  the  state  of  its  adoption,  has  been  followed  and  applied  in  Sttlb- 
bint  V.  Guthrie,  4  Kas.  864;  Leavenworth  Cb.  v,  MiUart  7  id.  609;  BaOroad  ei  FrankUn, 
S8  id.  80;  Holden  «.  Oarrett,  id.  IIL  There  must  be  such  an  identity,  actual  or  sub- 
■tantial,  that  it  can  be  presumed  that  the  legislatuza  adopted  tha  statute,  (fioyle  «. 
Boyie,  19  Kas.  17L) 
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Bhall  Jndge  sacb  to  have  been  the  intent  of  the  lej^latore,  though 
Rich  intent  vill  be  piesmned,  nnlesi  the  contrary  eaa  b^  &irly 
inferred. 

10. ;  Thwn  Flati.    Section  five  of  the  act  concerning  plats  of 

towns  and  cities^  (Stats.  1865,  p.  784,)  providing  that  ''any  perwm" 
who  shall  **  seUy  or  offer  for  nle,  sndi  lots,  shall  forfeit  three  hun- 
dred dollan,"  construed  as  not  to  impose  the  penalty  upon  any  ex- 
cept those  upon  which  the  act  imposes  the  duty  of  acknowledging 
and  depositing  the  plat  It  is  no  part  of  the  policy  of  such  laws 
to  encourage  frauds,  by  releasing  the  fraudulent  party  from  the 
obligation  of  his  contract 

Error  frcm  Dw/^laM  Dittriet  OourL 

This  is  a  petition  it)  error  bj  (Jeoige  F.  Bemis  against 
Albert  Becker,  Joseph  A.  Fanning,  Joseph  A.  Stockton  and 
Daniel  W.  Wheeler. 

A  statement  of  the  fiusta  of  the  case  appears  in  the  opinion 
of  the  court 

WUion  Shannon  and  H.  Jf.  flimpson,  for  plaintiff  in  error. 
WilBon  Shannon  submitted: 

L  The  contract  of  sale  of  the  three  hundred  and  ninety- 
four  sacks  of  flonr  was  a  contract  in  writing,  entered  into  by 
Delahay,  by  his  agent  Stockton,  on  the  one  part,  and  Bemis, 
the  defendant  below,  on  the  other.  The  contract  cannot  be 
altered,  varied  or  changed  by  parol  evidence.  The  represen- 
tations or  statements  of  Stockton,  one  of  the  firm  of  Becker 
&  Co.,  bind  the  firm.  (Story  on  Partnership,  170;  2  Bam.  & 
Aid.  795;  Colly er  on  Partnership,  297,  298;  Lucas  v.  De  la 
Obm,  Maul  &  Selwin,  250.) 

The  declarations  and  admissions  of  Stockton,  so  far  as 
they  constitute  a  part  of  the  transaction,  are  the  declarations 
and  [*228]  admissions  of  Becker  &  Co.,  and  they  are  estopped 
from  saying  now  that  they  are  not  true.  (  3  Phil,  on  Ev.  369, 
3d  ed.,  and  the  authorities  there  referred  to.)  Parol  evidence 
cannot  be  admitted  to  alter,  vary  or  contradict  a  written  con- 
tract (Parson's  Commer.  Law,  22,  23,  24;  14  Wend.  26;  2 
Starkie  on  £v.  548,  558,  551.)  The  rule  is  the  same  in  equity 
18  at  law.    (  Leading  Cases  in  Equity,  vol.  2,  part  1,  p.  560.) 

If  the  flour  had  proved  defective  in  quality  or  title,  or  had 
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not  been  delivered,  who  could  Bemis  have  sued  on  this  writ- 
ten contract,  as  proved  in  evidence?  The  answer  is,  "  Dela- 
hay  alone."  A  contract  in  form  of  a  receipt  cannot  be  con- 
tradicted by  parol  evidence.  (6  Ohio  R.  246.)  A  mere 
receipt  for  money  or  property  is  not  a  contract,  but  evidence 
of  payment  merely.  It  may,  therefore,  be  contradicted  by 
parol  evidence,  but  not  where  a  contract  is  embodied  in  it. 
The  court  was  bound  to  disregard  the  parol  evidence  of  Del- 
ahay,  so  £eu:  as  it  conflicted  with  the  written  contract 

The  fifteen  hundred  doUar  note  of  Beam  and  Funk,  and  the 
*  Wyandotte  city  share  number  one  hundred  and  eighty-nine, 
were  given  in  exchange,  by  Bemis  to  Stockton,  for  the  three 
hundred  and  ninety-four  sacks  of  flour,  and  was  payment 
in  full,  with  the  one  dollar  and  seventy-five  cents.  (  2  Starkie 
on  £v.  186;  Smith's  Commer.  Law,  622,  note;  id.  624,  note; 
15  Iowa,  241;  8  Cowen,  272.)  Neither  Delahay  nor  Becker 
4c  Ck).  can  move  on  this  contract,  until  they  have,  for  some 
legal  reasons,  rescinded  the  contract,  and  returned,  or  ofiered 
to  return,  the  fifteen  hundred  dollar  note  and  the  Wyandotte 
share  number  one  hundred  and  eighty-nine.  (  Crowe  v.  Olay^ 
25  Eng.  Law  and  £q.  Rep.  451;  6  HiU,  340;  1  Denio,  73;  15 
Mass.  319;  6  id.  321;  19  N.  H.  198.) 

It  is  said  the  fifteen  hundred  dollar  note  of  Ream  and  Funk 
was  void.    This  I  deny;  but  if  void  it  should  be  returned. 

['i'229J  The  sale  of  the  Wyandotte  city  share  by  Bemis  to 
Stockton,  as  detailed  in  the  evidence,  it  must  be  admitted 
was  not  void.  The  sale  took  place  on  the  29th  of  March, 
1858,  and  the  city  map  had  been  deposited  for  record,  with 
the  proper  officer,  on  the  19th  day  of  May,  1857,  The  objec- 
tion made  to  the  note  of  Ream  and  Funk,  which  is  dated  12th 
of  March,  1857 — that  is,  that  the  plat  of  the  city  had  not 
been  recorded — does  not  apply  to  the  sale  of  the  city  share 
number  one  hundred  and  eighty-nine,  made  29th  of  Maroh, 
1858. 

But  I  deny  that  the  note  of  Ream  and  Funk  is  void: 

Because  it  was  not  given  upon  the  sale  of  a  2ot  in  Wyan- 
dotte before  the  plat  was  recorded,  but  upon  a  contract  to  sell 
and  convey  at  a  future  period,  upon  the  payment  to  Bemis 
of  fifteen  hundred  dollars;  and  before  the  time  fixed  for 
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conveying  the  shore  and  executing  the  contract  the  plat  was 
recorded.  By  this  contract,  did  Benais  violate  the  statutes 
of  1855?  (p. 734,  §  5.)  The  fifth  section  only  applies  to  pro- 
prietors of  the  town,  and  to  no  other  parties.  (  21  Mo.  391.) 
What  is  meant  by  the  sale  of  a  lot?  Not  such  a  contract  as 
is  evidenced  by  a  copy  of  the  Wyandotte  city  share  in  the 
bill  of  exceptions.  No  lots  had  been  drawn  and  entered  to 
this  share  in  the  books  of  the  Wyandotte  City  Company,  on 
the  12th  of  March,  1857.  No  lots  had  been  then  indorsed  on 
the  share.  There  is  no  sale,  therefore,  of  a  lot.  There  is  no 
daim  that  Bemis  was  one  of  the  proprietors  of  the  town  of 
Wyandotte. 

The  selling  of  a  town  share,  or  contracting  to  sell  a  town 
share,  is  no  violation  of  the  act  of  1855  in  relation  to  town 
plats.  Shares  in  a  town  company  are  frequently  issued  and 
sold  before  the  land  is  purchased  on  which  the  town  is  pro- 
posed  to  be  laid  out  They  are  transferred  from  one  to 
another  all  oyer  the  United  States;  and  no  one  supposes  he 
is  violating  a  penal  statute  by  selling  them.  Specific  lots  in 
a  town  must  be  sold  before  the  penalty  of  the  act  is  incurred. 
The  act  of  1855  is  penal,  and  must  be  construed  strictly. 

[*230]  The  act  of  1855  does  not  prohibit  the  selling  of  a 
lotj  except  the  prohibition  implied  by  the  penalty.  This 
does  not  necessarily  render  a  contract  void.  (12  How.  80  to 
85.)  If  the  legislature  had  intended  to  make  the  contract 
void,  they  would  have  so  provided,  (Mo.  Stat  610, 611 ;  18 
Ma  237;  4  Barr,  206;  3  Tenn.  418;  1  Bos.  &  Pul.  269;  7 
Taunt  260;  11  East,  180;  9  Ohio,  201,  in  point) 

The  court  erred  in  admitting  in  evidence  the  record  of  the 
case  in  Leavenworth  county,  in  which  J.  A.  Stockton  was 
plaintiff  and  Ream  and  Funk  were  defendants.  (2  Phil,  on 
Ev.,  p.  6;  1  Greenleaf  on  Ev.,  §§  522,  523,  528;  4  Pet  85,  86; 
14  John.  81;  4  HilL  119;  1  Starkie  on  Ev.  214, 215;  7  John. 
173;  3  Bebb.  281,  282.)  The  court  erred  in  admitting  the 
parol  evidence  of  Delahay,  to  prove  what  was  and  what  was 
not  the  record  in  Leavenworth  county 
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JBT.  Jf.  Smpion  submitted: 

L  It  baa  been  decided  by  the  snpreme  court  of  Missouri, 
that  the  penal  clause  of  the  Missouri  law  was  intended  to 
apply  to  the  proprietors  of  towns  alone.  It  is  a  well  settled 
principle  that^  where  one  state  borrows  a  law  from  another, 
the  judicial  construction  given  to  the  statute  in  the  state 
where  it' originated  follows  it  into  that  of  its  adoption.  This 
rule  has  often  been  laid  down  by  the  supreme  court  of  the 
United  States.  It  is  not  contended  that  Bemis  was  a  town 
proprietor.  It  follows,  therefore,  that  he  was  not  within  the 
penal  clause  of  the  law  in  question. 

It  will  not  be  contended  that  a  contract  in  contrayention 
of  a  penal  law  is  illegal,  in  any  case  in  which  the  prescribed 
penalty  could  not  be  enforced  against  the  offending  party. 
If  it  were  an  offense  to  sell  a  lot,  it  does  not  follow  that  the 
sale  of  a  share  would  be  an  offense  also.  To  mQ  is  to  do  a 
preaerU  act.  To  agree  to  sell  at  some  future  time,  which  time 
[*231]  is  to  be  determined  by  the  act  of  the  buyer,  is  in  no 
sense  a  sale,  and  does  not  come  within  the  penal  clause  of 
the  law;  nor  is  a  barter  in  any  sense  a  sale. 

The  penalty  named  in  the  town  plat  law  is  sufficient  as  a 
punishment.  It  falls  upon  the  offending  party.  To  go  fur- 
ther, and  to  say  that  a  sale  of  lots  is  illegal  in  a  town,  the 
plat  of  which  had  not  been  filed  according  to  law,  would,  in  a 
majority  of  cases,  damage  the  innocent  party — ^the  buyer — 
and  benefit  the  offender. 

The  supreme  court  of  the  United  States  have  decided  that 
a  contract  in  contravention  of  a  penal  law  is  not  illegal,  in 
the  sense  that  it  cannot  be  enforced  in  a  court  of  law,  unless 
the  legislature  plainly  intended  the  law  to  have  this  effect. 
Can  it  be  presumed  that  it  was  the  purpose  of  the  legislature 
to  prohibit  all  real  estate  transactions  in  a  town,  the  plat  of 
which  had  not  been  filed  according  to  law?  Such  a  prohibi- 
tion would  involve  a  practical  exemption  of  aU  real  estate  in 
such  towns  from  forced  sale,  either  for  debt  or  taxes;  for  no 
person  would  purchase  at  public  sale  a  parcel  of  land  which 
he  could  not  afterwards  alienate  at  his  will.  Such  a  construc- 
tion "  impairs  the  obligation  of  contracts"  as  to  mortgages  of 
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• * 

lands  situate  in  towns  of  which  the  plat  has  not  been  filed* 
The  taking  or  giving  of  such  a  mortgage  in  no  way  contravenes 
the  law  in  question.  And  yet  such  a  mortgage,  though  per* 
fectly  legal,  would  be  utterly  valueless  to  the  owner,  as  the 
sheriff's  sale  of  the  mortgaged  premises  would  be  a  feurce. 

Judge  Comstock  says,  (Oneida  Bank  v.  Ontario  Bank,  21  K. 
Y.495,)  ''there  is  no  doubt  a  principle  of  the  common  law 
that  ill^al  and  prohibited  contracts  are  void,  without  being 
BO  expressly  declared  by  any  statute.  But  ihefQ  is  another 
principle  equally  well  ascertained  and  more  beneficent  in  its 
results,  that  no  party  shall  set  up  his  own  illegality  or  wrong 
to  the  prejudice  of  an  innocent  person.  •  •  •  The  logic  of 
the  law,  and  certainly  its  moraUty,  are  not  opposed  ["^232]  to 
the  doctrine  that  the  legislature  may  prohibit  the  contract  and 
punish  the  guilty  parties,  and  yet  leave  the  contract  to  stand 
in  favor  of  innocent  persons  not  included  in  the  terms  of  the 
prohibition.  This^  I  think,  is  the  just  result  firom  the  decis- 
ion of  this  court  in  Tracy  v.  Talmadge,  ( 14  N.  Y.  162,)  and  of 
the  principles  that  underlie  that  decision." 

n.  But  even  if  the  contract  between  Bemis  and  the  Wyan- 
dotte town  company  had  been  illegal  and  void,  Bemis  would 
still  have  been  at  liberty  to  rescind  and  recover  of  the  town 
company  the  consideration  originally  paid  for  the  share.  This 
point  is  expressly  decided  in  21  New  York  Reports,  (496, 497.) 
This  right  Bemis  parted  with  and  sold  when  he  sold  the  cer- 
tificate of  share  one  hundred  and  eighty-nine.  The  holder 
of  this  certificate  was  vested  with  this  right,  and,  when  this 
certificate  came  into  the  hands  of  Becker  &  Co.,  they  were 
entitled  to  disaffirm  Semis's  contract  with  the  town  company, 
as  evidenced  by  the  certificate,  and  recover  the  consideration 
originally  paid  by  Bemis  to  said  company.  The  sale  of  an 
instrument  or  security  declared  utterly  void  by  the  statute 
transfers  to  the  assignee  all  the  right  and  privilege  of  the 
assignor.  (21  N.  Y.  497.)  Such  assignment  may  even  be  by 
paroL  (Willard's  Eq.  Juris.  462,  ed.  1860.)  "For  example,  a 
note  era  bond  may  be  void  for  usury,  but  being  founded  on 
some  antecedent  claim — a  contract  tree  firom  that  taint — 
there  may  be  a  just  and  legal  right  to  recover  the  original 
consideration.    The  note  or  bond  may  be  sold,  and  it  will  be 
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void,  even  in  the  hands  of  an  innocent  purchaser.  But  will 
it  be  pretended  that  the  purchaser  gets  absolutely  nothing? 
It  is  impossible  to  doubt  that  he  will  stand  in  the  shoes  of 
the  vendor."  (21  N.  Y.  498.  See  also,  Tracy  v.  Talmadge,  14 
N.  Y.  192.) 

8.  W.  JohnsUm^  for  defendants  in  enror: 

I.  The  petition  and  answer,  and  the  evidence  given  in  be- 
half of  both  parties  on  the  trial  of  this  cause  in  the  district 
court,  [*233]  show  that  the  contract  for  the  purchase  and 
sale  of  the  flour  was  made  by  parol,  and  that  that  which  the 
counsel  for  the  plaintiff  in  error  claims  to  be  a  contract  in 
writing  is  merely  a  receipt.  The  law  upon  the  admissibility 
of  parol  evidence  to  alter,  vary,  or  explain  written  contracts 
is  not  applicable  to  this  case,  the  writing  being  a  receipt. 
The  twenty-third  section  of  the  code  provides  that  "  evqry 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest"  The  evidence  of  Delahay  was  competent  on  that 
point.  The  true  rule  would  seem  to  be,  that  whilst  parol 
evidence  cannot  be  admitted  to  alter  or  change  the  nature  or 
extent  of  the  obligation  created  by  a  written  contract,  it  is  com- 
petent for  almost  any  other  purpose. 

The  testimony  of  Delahay  shows,  conclusively,  that  he 
made  a  contract  with  Becker  &  Co.  to  carry  the  flour,  as 
freight,  from  Jefferson  City  to  Lawrence,  and  that  to  obtain 
the  contract  he  risked  one  thousand  dollars.  It  further  estab- 
lishes the  fact  that  he  had  no  control  over  or  interest  in  the 
flour,  beyond  obtaining  the  freight,  the  amount  of  which 
depended  upon  the  price  of  flour  at  Lawrence,  and  could  not 
be  ascertained  until  after  the  entire  shipment  had  been  sold. 

II.  The  note  of  Ream  and  Funk  was  without  consideration, 
and  void,  for  the  following  reasons: 

1.  It  was  given  in  the  execution  of  a  contract  made  in 
violation  of  a  penal  law  of  the  territory.  (Stat,  of  1855,  p. 
7S4,  §  5;  Chitty  on  Contracts,  232;  Downing  v.  Ringer ^  7  Mo. 
585;  1  Kent,  467,  and  notes;  Harris  v.  RunneUs^  12  Howard, 
80;  4  Peters,  436;  1  Smith's  Lead.  Cases,  501, 502,  and  authori- 
ties cited ;  Springfield  Bank  v.  Merrick,  16  Mass.  826 ;  Sedgwick, 
41  to  87. 
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2.  The  pretended  conveyance,  called  ^  a  share  of  ten  lots," 
did  not  convey  or  '' affect  Ae  tiJ&e^^  to  real  estate  in  the  city  of 
Wyandotte  or  elsewhere.  ( Stats.  1855,  p.  177,  §  16 ;  Stats. 
1857,  p.  1,  §  1,  and  as  to  this  statute  see  Wain  v.  Walters^  2 
Smith's  Lead.  Gases,  147.) 

[*234]  3.  **  The  Wyandotte  City  Company  "  was  an  organi- 
sation unknown  to  the  laws  of  Kansas,  and  could  not  pur- 
chase, sdl  or  be  invested  with  the  title  to  real  estate.  It  could 
not  contract^  transfer  or  convey  property  of  any  description, 
constituting  a  good  or  valid  consideration  for  the  payment 
of  money.  (An.  ft  Ames  on  Cor.  18,  66, 130;  1  U.  S.  Digest, 
1 591;  Lumbard  v.  Aldrich,  6  N.  H.  269;  Beach  v.  Fulton  Bank, 
3  Wend.  678.) 

4.  The  note  was  given  for  "  lots,"  described  as  '^  a  share  of 
ten  lots  in  the  city  of  Wyandotte,"  and  this  description  is  so 
vague  and  indefinite  that  the  contract  is  void  for  uncertainty. 
(HiUiard  on  Vendors,  120, 121, 434, 440, 442;  PerHna  et  al.  v. 
Ramsey  etoL^S  Wheaton,  269 ;  Boardman  et  ai.  t?.  Reed  et  al.,  6 
Peters,  328;  13  Johnson,  297.) 

5.  "  The  Wyandotte  share  "  was  a  nude  contract,  and  void, 
because  no  consideration  appears  on  the  face  of  the  contract 
to  have  passed  from  Bemis  to  the  Wyandotte  City  Company. 
It  could  not  be  enforced  under  the  statute  of  frauds.  (See 
L 1857,  chap.  1;  Wain  v.  WaUera,  2  Smith's  Lead.  Cases,  147, 
and  notes;  2  Denio,  403;  10  Wend.  30.) 

ni.  Li  the  transfer  of  a  note  by  the  payee,  there  is  an 
implied  warranty  that  it  was  given  for  a  legal  and  a  good  or 
valuable  consideration.  On  the  sale  of  a  land  warrant  there 
is  an  implied  warranty  of  its  validity,  and  in  the  indorsement 
of  a  note  there  is  an  implied  guaranty  of  the  competency  of 
the  maker  to  contract  The  same  principle  applies  to  the 
transfer  of  a  share  in  a  town  company  or  other  association, 
and  to  the  transfer  of  any  agreement  purporting  to  bind  a 
''company"  or  corporation  for  the  benefit  of  the  party  mak- 
ing the  assignment  or  transfer.  (  2  Black.  468 ;  8  Kent,  118 ; 
2  id.  478,  note;  1  Parsons,  234, 241 ;  Chitty  on  Bills,  111,  141 ; 
Story  on  Prom.  Notes,  §§  118, 120, 135;  Ogden  v.  Saunders,  12 
[*235]  Wheat  341 ;  Hughes  v.  Wheder,  8  Cow.  82;  Presbury  v. 

15—1  KAS. 
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Morria^  18  Miss.  185 ;  Ermn  v,  Doums^  15  N.  Y.  [1  Smith,]  575 ; 
Herrich  v,  Whitney^  15  Johns.  240.) 

IV.  It  was  the  imperative  duty  of  Bemis,  before  "he  sold 
or  offered  for  sale''  a  lot  in  Wyandotte,  to  know  that  the  plat 
of  "the  city  of  Wyandotte  "  was  of  record,  and  the  presump^ 
tion  of  law  is,  that  he  made  the  sale  to  Beam  and  Funk  with 
full  knowledge  of  the  facts,  and  the  transfer  of  the  note  for 
a  valuable  consideration  was  therefore  fraudulent  in  law,  and 
not  good  by  way  of  barter,  or  exchange,  or  payment,  for  the 
reason  that  fraud  vitiates  every  transaction  tainted  with  it. 
{Snyder  v.  Findley,  1  Coxe,  48;  8  U.  S.  Digest,  125,  §  109;  3  id. 
122,  §  38;  3  Phillips  on  Ev.  106, 119,  notes;  Baird  v.  Brandmj 
2  Nott  &  McCord,  102;  Stafford  v.  Bacon,  1  Hill,  532.) 

V.  A  note,  void  on  account  of  usury  or  forgery,  or  by  rea- 
son of  the  illegality  of  the  consideration,  is  not  good  or 
sufficient  as  a  payment,  and  the  value  of  the  property  sold 
may  be  recovered  without  resorting  to  the  maker  or  returning 
the  note.  (  3  U.  S.  Digest,  122,  §  38 ;  Beard  v.  Brandon,  2  Nott 
&  M'Cord,  102;  RamsdeU  v.  Sovie,  12  Pick.  127;  Hughes  v. 
Wheeler,  8  Cow.  78;  Markle  v.  Hatfidd,  2  Johns.  455;  1  Smith's 

.  Lead.  Cases,  445,  452.) 

VL  This  is  the  rule,  unless  the  property  or  note  passed  in 
payment  is  of  some  value.  Bank  notes  are  likewise  an 
exception  to  the  rule,  for  the  obvious  reason  that  the  party 
passing  them  in  payment  may  be  able  to  return  them  to  the 
person  from  whom  he  had  received  them.  (Cbnner  v.  Hen- 
derson^  15  Mass.  319 ;  Ellis  v.  WUd,  6  Mass.  321.)  And  in  this 
the  signature  of  the  maker  of  the  note  was  genuine,  and, 
notwithstanding  the  name  of  the  indorser  was  forged,  the 
note  was  of  some  value. 

VII.  The  deposit  or  delivery  of  the  agreement  with  Ream 
and  Funk,  the  '*  Wyandotte  ehare*^'  and  the  note,  admitting 
them  to  have  been  of  value,  were  not  effectual  as  a  payment ' 
for  the  [*236]  flour,  unless  Bemis  had  actually  assigned  and 
transferred  them  so  that  Becker  A  C!o.  could  make  them  and 
each  of  them  available  for  his  use.  ( 16  U.  S.  Digest^  492,  § 
13;  RusseU  v.  LytOe,  6  Wend.  890  ^ 
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The  opinion  of  the  court  was  delivered  by 

£ailby,  J. :  Petition  in  error  to  reverse  the  Judgment  of 
the  United  States  district  court,  sitting  in  Douglas  county 
for  the  trial  of  causes  arising  under  the  laws  of  the  late  ter« 
ritory  of  Kansas,  November  Term,  1860.  The  original  action 
was  brought  in  the  court  below,  to  recover  the  sum  of  fif« 
teen  hmidred  dollars,  alleged  to  have  been  due  to  the  plain- 
tiff on  the  first  day  of  April,  1858,  for  three  hundred  and 
ninety-four  sacks  of  flour,  before  that  time  sold  and  deliv- 
ered by  plainti&  to  the  defendant,  at  his  request — plaintiffs 
daiming  judgment  for  fifteen  hundred  dollars,  with  interest 
on  the  same  from  sai<i  first  day  of  April,  1858,  at  the  rate  of 
six  per  cent  per  annum.  The  petition  was  filed  and  sum- 
mons and  order  of  attachment  issued  on  the  26th  day  of 
Angnst>  A  D.  1859. 

On  the  27th  day  of  October,  1859,  the  defendant  filed  his 
answer  to  said  plaintiffs'  petition,  in  which  he  says  that  he 
never  purchased  the  said  three  hundred  and  ninety-four 
sacks  of  flour  of  the  plaintiffs,  or  any  part  thereof,  and  never 
piomisedto  pay  plaintiffs  said  sum  of  flfteen  hundred  dollars, 
or  any  other  sum,  but  admita  [that,]  on  the  29th  day  of 
Uarch,  A  D.  1858,  he  purchased  of  one  M.  W.  Delahay,  three 
hundred  and  ninety-four  sacks  of  flour,  for  the  sum  of  one 
thousand  five  hundred  and  one  dollars  and  seventy-five  cents, 
and  that  said  flour  was  delivered  to  defendant  by  said  Dela- 
hay  through  his  agent,  Joseph  A.  Stockton,  one  of  the  plain- 
tifis,  and  that  having,  at  the  time,  a  promissory  note  for  one 
thousand  five  hundred  dollars,  dated  on  or  about  March  12, 
1857,  payable  one  year  firom  date,  signed  by  Robert  L.  Ream 
and  John  M.  Funk,  it  was  agreed  between  himself  and  said 
Delahay,  that  Delahay  should  take  said  note  in  full  payment 
for  the  [*237]  sum  of  one  thousand  five  hundred  dollars,  on 
said  purchase  of  flour,  and  that  the  balance  due  on  said  flour, 
being  one  dollar  and  seventy-five  cents,  should  be  paid  in 
cash,  and  further,  that  said  defendant  should  deposit  with 
James  Blood,  of  Lawrence,  a  certificate  for  share  number  one 
hundred  and  eighty-nine,  in  Wyandotte  city,  and  an  agree- 
ment in  writing,  entered  into  between  said  defendant  Bemis 
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and  Ream  and  Funk,  a  copy  of  which  is  annexed  to  the 
answer,  the  substance  of  which  is,  that  Bemis  agrees  to  sell 
said  share  to  said  Ream  and  Funk  for  one  thousand  five 
hundred  dollars,  and  to  assign  the  certificate  to  them  upon 
the  payment  of  the  money  for  which  said  note  is  given,  with 
authority  to  said  Blood  to  deliver  said  certificate  of  share 
number  one  hundred  and  eighty-nine  in  Wyandotte  city,  with 
the  agreement  between  defendant  and  said  Ream  and  Funk 
in  relation  thereto,  to  said  Delahay  in  case  said  note  should 
not  be  paid. 

That  said  defendant  did  assign  said  note  in  blank,  and 
without  recourse,  and  paid  said  sum  of  one  dollar  and  seven- 
ty-five cents  in  cash,  and  also  deposited  with  said  Blood  the 
certificate  of  said  share,  with  the  agreement  in  relation  to  it 
aforesaid  as  agreed.  All  of  which  was  received  and  accepted 
by  said  Delahay  in  full  payment  and  satis&ction  for  said 
three  hundred  and  ninety-four  sacks  of  flour.  That  said 
flour,  so  purchased  of  said  Delahay,  and  so  paid  for,  is  the 
same  flour  claimed  in  plaintiffs'  petition  to  have  been  pur- 
chased of  said  plaintiffs. 

And  defendant  avers  that  Joseph  A.  Stockton,  one  of  said 
plaintiffi;,  was  present,  and  acted  as  the  agent  of  said*  Dela- 
hay in  the  sale  of  said  flour;  and  so  had  full  knowledge  that 
the  flour  was  purchased  from  said  Delahay,  and  paid  for  in 
the  manner  stated  in  the  answer. 

The  following  papers  were  also  filed  with  the  answer,  viz.: 

[COPY.]  [*238] 

Mr,  G.  F.  Behis,  bought  of  CoL  Dblahat. 

100  sacks  "C"       brand  flour,  @  8.62},     •    .     1362.50 
294  sacks  "aty"  brand  flour,  ®  3.87},  .    .    .  1,139.25— $1,592.76 
Received  payment,  by  note  of  Bobt.  L.  Beam  and  J.  M.  Funk. 

M.  W.  Delahat. 
Lawrence,  March  29, 1858.  Byi.L,  Stockton. 

[copy.] 
Memorandum  of  an  agreement,  made  this  (12th)  day  of 
March,  1857,  between  G.  F.  Bemis,  of  Boston,  Massachusetts, 
of  the  first  part,  and  Bobert  L.  Beam  and  John  M.  Funk,  of 
Wyandotte,  K.  T.,  of  the  second  part,  as  follows,  to  wit:  6. 
F.  Bemis,  of  the  first  part,  has  agreed,  bargained  and  sold  to 
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Sobert  L  Beam  and  John  M.  Funk,  of  the  second  part,  one 
share  in  Wyandotte  City  Company,  number  one  hundred 
and  eighty-nine,  for  fifteen  hundred  dollars.  The  said  Robt. 
L.  Reun  and  John  M.  Funk  give  their  note,  payable  twelve 
months  after  date,  for  fifteen  hundred  dollars,  unto  George 
F.  Bemis.  At  the  maturity  of  said  note,  the  said  Beam  and 
Funk  are  to  pay  over  to  said  Bemis  fifteen  hundred  dollars, 
and  the  said  Bemis  to  assign  and  set  over  all  his  right,  interest 
and  claim  in  and  to  share  number  one  hundred  and  eighty- 
nine,  Wyandotte  City  Company,  unto  said  Ream  and  Funk. 
On  the  failure  of  either  of  the  above  named  parties  com- 
plying with  above  agreement,  the  party  or  parties  failing  to 
forfeit  the  sum  of  five  hundred  dollars.  In  testimony  where- 
of the  parties  have  afi&xed  their  signatures. 
WitneBBes  present :  Signatures : 

G.  A.  Moore,  G.  F.  Bemis, 

Thos.  H.  Swops.  Robt.  L.  Ream, 

John  M.  Funk. 

By  agreement  of  parties,  the  case  was  tried  by  the  court  upon 
the  petition,  answer  and  evidence,  and  judgment  rendered 
[*239J  for  ihe  plainti&.  Whereupon  defendant's  counsel 
moved  to  set  aside  the  judgment  and  for  a  new  trial,  on  the 
ground  that  said  judgment  was  against  the  law  and  evidence, 
which  motion  was  overruled,  and  the  ruling  excepted  to  by 
defendant's  counsel.  The  case  comes  before  this  court  upon 
a  bill  of  exceptions,  setting  forth  the  pleadings,  proceedings 
and  evidence. 

The  errors  assigned  are  as  follows,  viz. : 

First.  The  court  erred  in  admitting  in  evidence  a  certified 
transcript  of  a  judgment,  in  which  Joseph  A.  Stockton  is 
plaintiff,  and  Robert  L.  Ream  and  John  M.  Funk  are  defend- 
ants, and  the  note  upon  which  said  action  was  brought. 

Second,  Said  court  erred  in  admitting  parol  testimony  of 
Mark  W.  Delahay,  in  relation  to  the^records  of  the  recorder's 
oflSce  in  Leavenworth  county,  Kansas  territory. 

Third,  The  court  erred  in  overruling  defendant's  motion 
for  a  new  trial. 

Povrth.  Said  court  erred  in  rendering  judgment  for  said 
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Becker  &  C!o.,  when  judgment  ought  to  have  been  rendered 
for  said  Bemis. 

Fifth.  That  the  said  judgment  was  given  for  said  Becker  & 
Co.,  when  it  ought  to  have  been  given  for  the  said  George  F. 
Bemis,  according  to  the  law  of  the  land  and  the  evidence  in 
the  case. 

From  the  facts  adduced  in  evidence  in  this  case,  there  can 
be  no  dispute  but  that  the  flour,  for  which  payment  is  claimed 
in  plaintiffs'  petition,  is  the  same  flour  which  defendant,  in 
his  answer,  admits  to  have  purchased  of  Delahay,  and  claims 
to  have  paid  for  by  the  note  of  Beam  and  Funk.  Nor  can 
there  be  any  question  but  that  the  contract,  whatever  it  was, 
and  whether  in  writing  or  by  parol,  was  made  by  the  defend- 
ant in  person,  on  the  one  part,  with  Joseph  A.  Stockton,  one 
of  the  plaintiffs,  representing  himself  as  the  agent  of  Dela- 
hay, on  the  other  part. 

But  it  is  claimed  that,  in  point  of  fact,  the  flour  was  the 
property  of  the  plaintiff  and  not  of  Delahay,  and  therefore, 
[*240]  as  the  "  real  party  in  interest,"  they  have  the  right  to 
sue  for  and  recover  payment  for  it,  and  they  introduce  the 
testimony  of  Delahay  to  prove  that  the  ownership  of  the 
flour  was  in  them  at  the  time  of  the  negotiation  with  Bemis. 

To  this  the  defendant  objects,  on  the  ground  that  the  con- 
tract was  made  in  writing,  and  consequently  cannot  be  altered, 
varied,  or  contradicted  by  parol  evidence.  The  plaintiffi' 
reply  to  this  is,  that  the  contract  was  not  in  writing,  but  by 
parol,  and  that  the  writing  produced,  and  alleged  to  be  a  con- 
tract, is  in  &ct  only  a  receipt,  which  may  be  explained,  varied 
or  contradicted.  The  law  on  this  point  is  laid  down  by  Par- 
sons as  follows,  viz. : 

"A  receipt  for  money  is  peculiarly  open  to  evidence.  It  ia 
only  prima  ftude  evidence,  either  that  the  sum  stated  has  been 
paid  or  that  any  sum  whatever  was  paid.  It  is,  in  fact,  not 
regarded  as  a  contract,  and  hardly  as  an  instrument  at  all, 
and  has  but  little  more  force  than  the  oral  admission  of  the 
party  receiving.  But  this  is  true  only  of  a  simple  receipt. 
It  often  happens  that  a  paper  which  contains  a  receipt,  or 
recites  the  receiving  of  money  or  of  goods,  contains  also 
terms,  conditions  and  agreements  or  assignments.    Such  an 
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iiiBtrument^  as  to  everythiug  but  the  receipt,  is  no  more  to  be 
affected  by  extrinsic  evidence  than  if  it  did  not  contain  the 
receipt;  but,  as  to  the  receipt  itself,  it  may  be  varied  or  con- 
tradicted by  extrinsic  testimony,  in  the  same  manner  as  if  it 
contained  nothing  else."    (Pars.  Cont.,  vol.  2,  p.  555.) 

The  defendant  contends  that  the  instrument  in  this  case, 
made  and  delivered  by  Stockton,  one  of  the  plaintiff,  to 
Bemis,  the  defendant,  at  the  time  of  the  transaction,  contains 
all  the  requisites  of  a  written  contract.  That  it  shows  who 
sold  and  who  bought  the  flour,  the  number  of  sacks  sold,  the 
different  kinds  of  sacks,  the  price  per  sack  of  each  descrip- 
tion of  flour,  and  the  aggregate  value,  and  also  that  payment 
was  received  in  fiill  by  note  of  Ream  and  Punk.  This  view  of 
the  case  is  satisfiEU^ry  to  myself,  but  it  is  not  accepted  by 
my  colleagues. 

['*'241]  Withont  dwelling,  therefore,  upon  this  point,  as  in- 
Qie  view  we  have  taken  of  the  case  it  is  not  decisive  of  the 
lights  of  the  parties,  we  will  consider  briefly  the  question  of 
ownership  of  the  flour.  By  the  testimony  of  Delahay,  it 
appears  that  the  flour  was  purchased  at  St.  Louis,  for  ship- 
ment to  Kansas,  by  Becker  &  Co.,  upon  his  (Delahay's)  sug- 
gestion, and  in  pturt  with  Delahay's  funds.  That,  having  a 
boat  at  or  near  Jefferson  City,  Missouri,  built  for  the  Kansas 
river  trade,  which  he  was  desirous  of  freighting  to  Lawrence, 
he  showed  to  plaintiffs  a  paper  containing  a  list  of  prices 
current  at  Lawrence,  Kansas,  and  told  them  that  he  thought 
if  a  cargo  of  flour  were  shipped  there  a  good  thing  could  be 
made  of  it  But^  as  the  plaintiff  hesitated  about  taking  the 
risk,  because  they  could  not  get  a  hull  insurance  on  account 
of  the  light  build  of  the  boat,  he,  Delahay,  proposed  to 
advance  one  thousand  dollars  towards  indemnity  for  the  risk; 
and  that,  after  some  negotiation,  the  flour  was  bought  and 
shipped  on  board  the  boat,  the  bill  of  lading  being  in  the 
name  of  Delahay,  insured  in  the  name  of  Becker  &  Co.,  and 
finally  stored  at  Lawrence,  with  James  Blood,  in  the  name 
di  Becker  A  Co.,  without  [with  an]  agreement  between  the 
parties,  that,  upon  the  sale  of  the  flour,  the  one  thousand 
doUazB  indemnity  money  should  be  repaid  to  Delahay.  That 
Joseph  A.  Stockton,  one  of  the  firm  of  Becker  &  Co.,  who 
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went  with  the  flour  to  look  after  the  interests  of  the  firing 
should  be  recompensed  for  his  time  and  expenses ;  and  that, 
after  freight,  insurance  and  commissions  had  been  deducted, 
the  balance  of  the  proceeds  of  the  flour  should  go  to  Dela- 
hay.  That  both  Stockton  and  Delahay  sold  of  the  flour 
while  it  remained  on  storage  with  Blood,  at  Lawrence,  but 
that  he,  Delahay,  had  no  more  right  than  any  one  else  to  sell 
it  without  the  permission  of  Stockton.  That  he  was  not 
present  at  the  time  of  the  negotiation  between  Stockton  and 
Bemis,  but  returned  to  Lawrence  a  day  or  two  afterwards, 
and  was  told  of  it  [^242]  Delahay  also  testified  that  the 
suit  is  brought  by  the  plaintifis  for  their  own  benefit,  and 
that,  if  they  fail  to  recover,  it  is  their  loss. 

By  the  testimony  of  H.  M.  Simpson,  it  appears  that  Bemis 
and  Stockton  came  into  his  office  at  Lawrence,  and  Bemis,  in 
the  presence  of  Stockton,  told  witness  that  he  had  made  a 
trade  with  Stockton,  and  mentioned  the  fifteen  hundred  dol- 
lars he  held  against  Ream  and  Funk;  that,  at  the  request  of 
Bemis,  in  the  presence  of  Stockton,  he  made  the  calculation 
to  see  how  many  sacks  of  flour,  at  the  prices  agreed  on,  would 
amount  to  the  face  of  said  note,  and  found  that  three  hundred 
and  ninety-four  sacks,  at  those  prices,  would  amount  to  one 
dollar  and  seventy-five  cents  more  than  the  note.  * 

That  Bemis  said  to  Stockton,  in  his  (Simpson's)  presence, 
how  do  I  know  that  you  have  authority  to  sell  the  fiour?  To 
which  Stockton  replied  that  Delahay  owed  plaintiffs  over  two 
thousand  dollars,  but  that  he,  Stockton,  would  get  Blood  to 
accept  the  order,  and  that  would  make  Bemis  safe.  Where- 
upon Bemis  indorsed  the  note  in  blank  to  him,  without 
recourse,  and  paid  him,  Stockton,  the  balance  (one  dollar  and 
seventy-five  cents)  in  cash.  That  Bemis  said  to  Stockton 
that  he  was  not  much  acquainted  with  Ream  and  Funk,  to 
which  Stockton  replied  that  he  expected  he  knew  one  of 
them  better  than  Bemis  did,  and  that  he  did  not  care  what 
he  (Bemis)  put  upon  the  back  of  said  note,  as  he  should  not 
look  to  him  for  payment.  That  said  Bemis  inquired  of  wit- 
ness how  he  should  indorse  the  note  so  as  not  to  be  liabl6| 
and  was  told  that  he,  witness,  did  not  know  of  any  other  way 
than  to  indorse  it  without  recourse. 
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That^  at  the  same  time,  it  was  agreed  between  Stockton  and 
Bemis  that  the  agreement,  marked  "A,"  annexed  to  defend- 
ant's answer,  and  the  share  in  Wyandotte  city  for  which  the 
fifteen  hundred  dollar  note  was  given,  should  be  deposited 
with  James  Blood;  and  that  Stockton  drew  an  order  upon 
Blood  for  the  three  hundred  and  ninety-four  sacks  of  flour, 
in  [*243]  the  name  of  Becker  &  Co.,  which  was  accepted  by 
Blood,  and  the  flour  delivered  to  Bemis.  At  the  same  time 
Stockton  wrote,  signed  and  delivered  to  Bemis  the  receipt  or 
bill  of  sale,  before  given.  That  Bemis  and  Stockton  then  left 
his  (Simpson's)  office  together  to  go  to  Blood's,  for  the  pur- 
pose of  depositing  the  agreement,  marked  "A,"  and  city  share 
nmuber  one  hundred  and  eighty-nine,  so  as  to  enable  Ream 
and  Funk  to  obtain  the  share  on  payment  of  their  note. 

The  testimony  of  James  Blood  shows  that  he  accepted  an 
order  for  the  delivery  of  three  hundred  and  ninety-four  sacks 
of  flour,  drawn  in  the  name  of  Becker  &  Co.  in  favor  of  Bemis, 
and  that  both  Stockton  and  Bemis  were  present  when  the 
order  was  presented,  and  that  a  Wyandotte  city  share  was 
deposited  with  him  at  the  same  time,  for  which  he  gave  the 
following  receipt,  viz. : 

"Received  of  J.  A.  Stockton,  one  share  Wyandotte  stock 
number  one  hundred  and  eighty-nine,  to  be  delivered  to  R. 
L.  Ream  and  J.  M.  Funk  on  the  payment  of  their  joint  note 
of  March  12, 1857,  to  George  F.  Bemis  or  order,  for  fifteen 
hundred  dollars,  ( $1,500,)  and  indorsed  by  M.  W.  Delahay, 
and  the  surrender  of  a  bond  of  6.  F.  Bemis  to  Ream  and 
Funk  for  the  said  share. 

"Lawrence,  March  29, 1858." 

Blood  understood  from  Stockton  that  he  had  made  a  trade 
with  Bemis,  and  took  the  note  for  fifteen  hundred  dollars ; 
and  states  that  the  share  went  out  of  his  possession  in  the 
fiill  of  1858,  and  that  he  finds  the  receipt  he  gave  to  Stockton 
in  his  possession,  and  does  not  recollect  to  whom  he  gave  the 
share,  or  that  he  had  seen  Bemis  since  the  deposit  was  made. 
That  witness  ( Blood )  further  states,  that  he  understood  from 
J.  A.  Stockton  that  the  flour,  deposited  with  him  in  the  name 
of  Becker  &  Co.,  had  been  purchased  on  account  of  Mark  W. 
Delahay,  and  that  the  advance  made  by  Becker  A  Co.  for  said 
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Delahay  was  two  thousand  two  hundred  and  seventy  dollars 
and  seventy-four  cents,  of  which  Delahay  had  paid  back  six 
[*244]  hundred  and  ten  dollars  and  ninety  cents,  leaving  still 
due  from  Delahay  on  account  of  said  flour  one  thousand  six 
hundred  and  fifty-nine  dollars  and  eighty-four  cents;  and 
witness  produced  a  paper  writing,  which  he  testified  to  be  in 
the  hand  writing  of  said  Stockton,  as  follows,  viz.: 

[copy.] 

Col.  Delahay. 

To  amount  of  advance, $2,270.74 

By  amount  paid  by  Ool.  Delahay, 610.90 

$1,659.84 

On  being  recalled  and  examined,  Delahay  testified  that  he 
had  never  requested  or  authorized  plaintifGs  to  purchase  flour 
on  his  account,  and  that  they  had  never  pretended  to  him 
they  had  done  so. 

From  these  &ct8,  and  especially  from  the  repeated  repre- 
sentations, both  written  and  verbal,  made  by  Stockton,  that 
the  flour  had  been  bought  on  account  of  Delahay,  and  that 
the  interest  of  Becker  &  Co.  was  limited  by  the  amount  ad- 
vanced by  them  in  making  the  purchase,  it  would  seem  that, 
whatever  claim  to  the  ownership  Becker  &  Co.  might  be  able 
to  assert  as  against  Delahay,  they  could  hardly  be  permitted 
to  set  up  that  ownership  as  against  Bemis,  or  any  other  par- 
ties dealing  with  Delahay  upon  the  faith  of  the  represents^ 
tions  of  Stockton,  the  managing  partner  of  the  plaintiff'  firm 
in  this  transaction.  But  there  is,  perhaps,  no  occasion  to 
pur&ue  the  discussion  of  this  point,  since,  in  the  view  we  take 
of  the  questions  yet  to  be  considered,  the  question  of  owner- 
ship becomes  immaterial  to  the  determination  of  the  rights 
of  the  parties  to  this  suit. 

It  is  contended  by  the  plaintifib  that  the  note  given  by 
Bemis  in  exchange  for  the  fiour  was  void,  because  it  was 
given  for  a  share  in  Wyandotte  city  in  contravention  of  chap- 
ter one  hundred  and  fifby-six  of  the  statutes  of  1855,  entitled 
"An  [*245]  act  concerning  the  plats  of  towns  and  villages." 
The  act,  so  feu:  as  it  relates  to  this  case,  is  as  follows,  viz. : 

Ssa  1«  Whenever  any  town  or  village,  or  any  addition  to 
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uiy  towQ  or  Yillage,  shall  be  laid  out,  the  proprietor  or  pro- 
prietors of  such  town  or  village,  or  addition,  shall  cause  to  be 
Qoade  out  an  accurate  map  or  plat  thereof,  particularly  setting 
forth  and  jlescribing,  first,  all  the  parcels  of  ground  within 
3uch  town,  village  or  addition  reserved  for  public  purposes 
by  their  boundaries,  course  and  extent^  whether  they  be  in- 
tended for  avenues,  streets,  lanes,  commons  or  other  public 
OSes;  and,  second,  all  lots  intended  for  sale  by  numbers  and 
their  precise  length  and  width. 

Sections  two,  three  and  four  provide  that  such  maps  or 
plats  shall  be  acknowledged  by  such  proprietor,  and  depos- 
ited and  preserved  in  the  office  of  the  recorder  of  the  oounty 
m  which  such  town,  etc.,  is  situated. 

Sec.  5.  If  any  person  sell  or  offer  for  sale  any  lot  within  any 
town,  village  or  addition  before  the  map  or  plat  thereof  be 
made  out,  acknowledged  and  deposited  as  aforesaid,  such 
person  shall  forfeit  a  sum  not  exceeding  three  hundred  dol- 
lars for  every  lot  which  he  shall  sell  or  offer  to  sell:  Provided^ 
That  this  section  shall  in  nowise  apply  to  towns  and  villages 
heretofore  laid  out,  etc. 

The  illegality  complained  of  in  this  case  is,  that  the  Ream 

and  Punk  note  was  given  for  "a  share"  in  Wyandotte  city, 

before  a  plat  of  said  Wyandotte  city  hsLd  been  deposited  in 

the  recorder's  office  of  Leavenworth  county,  in  which  it  was 

situated.    The  certificate  issued  to  Bemis  by  the  company, 

and  which  Bemis  agreed  to  assign  to  Ream  and  Funk  in 

consideration  of  their  note,  and  on  payment  thereof  was  as 

follows: 

[copy.] 

Wyandottb  City  Company  :  This  certifies  that  Q.  F.  Bemis 
18  entitled  to  one  share  of  ten  lots,  (  numbered  as  per  records 
and  indorsements,)  in  the  city  of  Wyandotte,  situated  [*246] 
at  the  confluence  of  the  Kansas  and  Missouri  rivers,  in  the 
Wyandotte  purchase,  Kansas  territory,  subject  to  the  condi- 
tions  of  improvement  within  the  city  limits  to  the  value  of 

dollars  per  share,  within       '       months  firom  the  date 

of  this  certificate,  and  the  Wyandotte  City  Company  is  hereby 
pledged  to  give  a  good  and  valid  deed  of  the  same,  when  all 
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the  lots  shall  have  been  drawn  and  the  above  conditions 
complied  with.    Timber  reserved. 

Wyandotte  City,  Kansas  Territory, A.  D.  1857. 

,  Secretary,  ,  Preddeni. 

To  prove  that  the  plat  of  Wyandotte  had  never  been  re- 
corded in  Leavenworth  county,  plaintiffs  introduced  the 
testimony  of  Delahay  that  he  had  examined  the  records  of 
the  recorder's  office  of  that  county,  and  did  not  find  the  plat 
of  record  there,  which  wafi  objected  to  on  the  part  of  defense, 
but  admitted  by  the  court.  We  need  only  say  on  this  point 
that,  if  admissible,  it  was  necessarily  unsatisfactory  and  in- 
conclusive. 

The  plainti£&  then  introduced  a  certificate,  signed  by  the 
register  of  deeds  of  Leavenworth  county,  to  the  effect  that  he 
had  examined  the  records  of  his  office,  and  found  on  record 
a  plat  of  a  part  of  Wyandotte  city,  acknowledged  by  H.  M. 
Northrup  as  owner,  and  not  otherwise  described,  which  was 
acknowledged  28th  of  June,  1858,  and  recorded  July  3, 1858, 
and  that  there  was  no  other  plat  on  file  or  of  record  relating 
to  the  city  of  Wyandotte,  that  he  could  find.  The  reception 
of  this  certificate  was  objected  to,  but  the  objections  were 
overruled  and  the  paper  admitted  as  evidence.  By  the  rules 
of  evidence  we  think  the  paper  inadmissible.  "  In  general, 
a  certificate  of  mere  matter  of  fact,  not  coupled  with  any 
matter  of  law,  is  not  receivable  in  evidence,"  (2  Phillips  on 
Evidence,  126.) 

The  defendant's  counsel  then  offered  in  evidence  the  certi- 
ficate of  the  register  of  deeds  of  Wyandotte  county,  to  the 
effect  [*247]  that,  on  the  14th  "day  of  May,  1857,  Silas  Arm- 
strong, president  of  the  Wyandotte  City  Association,  filed  in 
the  recorder's  office  of  the  county  of  Leavenworth,  a  plat  of 
Wyandotte  city,  Kansas  territory,  acknowledged  before  a  jus- 
tice of  the  peace  for  said  county  of  Leavenworth,  by  said 
Armstrong  as  president  of  said  association,  which  said  plat 
was  afterwards,  by  reason  of  the  establishment  of  the  county 
of  Wyandotte,  transferred  to  the  register  of  deeds  of  said 
county  of  Wyandotte,  and  is  now  preserved  among  the  records 
thereof."  This  certificate  was  objected  to  by  plainti£&'  coun- 
sel, but  admitted  by  the  cour^ 
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We  think  that  the  same  rule  of  law  which  excludes  the  cer- 
tificate from  the  register  of  deeds  of  Leavenworth  county  is 
applicable  to  this  also.  Both  certificates  were  adduced  in 
proof  of  mere  matters  of  fact,  namely :  in  the  one  case  that 
there  was,  and  in  the  other  that  there  was  not,  a  copy  of  the 
map  or  plat  of  Wyandotte  among  the  records  of  the  county. 
But  the  mere  feet  that  there  was  a  copy  of  the  plat  among 
the  records  of  Wyandotte  county  would  not  show  that  the 
requirements  of  the  town  plat  law  had  been  complied  with. 

The  certificate,  if  admitted  and  uncontradicted,  would 
only  show  that  a  paper,  purporting  to  be  "a  plat  of  Wyan- 
dotte city,  Kansas  territory,"  had  been  deposited  as  therein 
set  forth,  while  the  statute  requires  that  such  plat  should 
set  forth  and  describe  the  several  streets,  parks  and  alleys 
reserved  for  public  purposes  by  their  boundaries,  course  and 
extent,  and  all  lots  intended  for  sale  by  numbers  and  their 
precise  length  and  width.  These  essential  particulars  the 
certificate  did  not  and  could  not  show.  The  party  desiring 
to  prove  them  must  adduce  the  best  evidence  for  that  pur- 
pose, which  would  seem  to  have  been  the  plat  itself,  produced 
in  court  by  the  proper  custodian  of  the  records  with  which 
[whom]  it  was  required  to  have  been  deposited. 

[*248]  In  the  absence  of  any  proof  showing  that  the  plat 
had  been  duly  acknowledged,  certified  and  deposited  in  the 
recorder's  office  as  required  by  the  statute,  the  first  question 
presented  for  our  consideration  is  this:  Was  the  issuing  of 
that  share  a  sale  of  lota,  or  an  ofi*er  to  sell  lots  ?  We  are  clearly 
of  opinion  that  it  was  not  [a  sale]  A  sale  imports  a  present 
conveyance.  The  certificate  in  question  is,  upon  its  face,  an 
agreement,  contract  or  pledge,  to  convey  at  a  future  time. 

But,  again,  if  it  was  a  sale  of  lots,  what  lots  were  sold  or 
offered  for  sale?  Unquestionably,  had  such  sale  been  pun- 
ishable by  indictment,  an  indictment  for  the  sale  of  a  share 
often  lots  without  describing  them  would  have  been  bad. 

Again,  it  is  objected  that,  if  the  share  does  not  specify  any 
lots,  it  is  void  for  uncertainty.  This  objection  we  must  deem 
ill  founded,  for,  though  a  deed  of  a  share  of  ten  lots  in  a 
town  without  describing  them  would  clearly  be  void  for  un- 
certainty, yet  an  agreement  to  make  a  deed  of  ten  lots  would. 
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be  good  and  binding,  because  what  was  uncertain  in  the 
agreement  would  be  made  certain  by  the  deed,  and  a  deed 
conveying  any  ten  lots  in  the  town  named  would  satisfy  the 
conditions  of  the  agreement.  Besides,  by  the  terms  of  the 
certificate,  the  lots  belonging  to  the  share  were  to  be  desig- 
nated and  ascertained  before  the  legal  title  was  to  be  con* 
▼eyed  to  the  shareholder  by  being  drawn. 

Passing  from,  this  point  we  proceed  to  the  discussion  of  one 
more  serious,  whether  a  note  given  for  lots  in  the  city  of  Wy« 
andotte  is  void  under  this  statute.  We  remark,  in  the  first 
place,  where  one  state  borrows  or  adopts  a  law  firom  another^ 
it  is  well  settled  that  the  judicial  construction  given  to  the 
statute  in  the  state  where  it  originated  follows  it  to  the  state 
of  its  adoption.  The  Kansas  town  plat  law  of  1855  is  iden* 
tical  with  the  statute  of  Missouri  upon  the  same  subject,  and 
was  adopted  entire  from  the  Missouri  statute  book.  [*249] 
Whatever  construction,  therefore,  had  been  given  to  that  stat- 
ute by  the  courts  of  Missouri,  must  be  presumed  to  have  been 
known  and  approved  by  the  legislature  of  Kansas  territory 
when  they  incorporated  that  act  into  the  body  of  Kansas  laws* 

We  find  that  the  supreme  court  of  Missouri,  prior  to  the 
enactment  of  this  law  by  the  Kansas  legislature,  had  decided 
that  such  a  sale  of  lots,  before  the  plat  had  been  deposited  in 
the  recorder's  office,  vxia  not  void,  btU  thcU  Uie  tide  in  the  lots  eold 
passed  to  the  vendee.  (Mason  v.  i%tt,  21  Mo.  391.)  And  again, 
the  town  plat  law  of  Ohio,  which  was  nearly  identical  with 
that  of  Missouri,  had  received  a  judicial  construction  in  exact 
accordance  with  that  given  to  the  Missouri  act  by  the  courts 
of  that  state.  In  the  case  of  Strong  v.  Darling ^  (9  Ohio,  201,) 
the  supreme  court  of  Ohio  held  that  a  contract  for  the  sale  of 
a  town  lot  was  valid,  although  the  town  had  not  been  surveyed, 
platted  and  recorded  according  to  the  provisions  of  the  Ohio 
statute,  and  that  a  statutory  imposition  of  a  mere  penalty 
upon  ttie  performance  of  an  act  does  not  necessarily  vitiate 
the  contractr  itself. 

These  authoritative  decisions,  the  one  upon  the  same  iden- 
tical statute,  and  the  other  upon  a  statute  almost  identical 
and  upon  the  same  subject  matter,  might  well  be  deemed 
oonduaive,  but  the  oondusion  arrived  at  in  those  oases  is 
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most  strongly  fortified  bymore  reoent  decisions  in  the  supreme 
conit  of  the  United  States  and  the  court  of  appeals  of  the 
state  of  New  York,  The  same  question,  in  substance,  has 
been  adjudicated  by  the  supreme  court  of  the  United  States  in 
the  case  of  Harris  v.  Runnds,  (12  How.  80,)  after  elaborate 
argument  and  upon  the  fullest  consideration.  In  that  case 
the  court  held  that,  *^  where  a  statute  of  Mississippi  declared 
that  slaves  should  not  be  brought  into  the  state  without  a 
previous  certificate,  signed  by  two  fireeholders,  with  a  certifi-  • 
cate  of  the  clerk  of  [*250]  the  county  from  which  they  came^ 
certifying  that  the  signers  were  respectable  freeholders,  and 
slaves  were  brought  in  without  such  certificate  and  sold,  the 
contract  is  not  void,  but  the  purchaser  must  pay  his  note 
given  for  the  purchase  money."  And  that,  "  where  a  defend- 
ant,  when  sued  u})on  a  note,  sets  up  as  a  defense  that  the  note 
was  given  for  an  illegal  consideration,  the  whole  statute  must 
be  examined  in  order  to  discover  whether  or  not  the  legisla- 
ture intended  to  prevent  courts  of  justice  from  enforcing  con- 
tracts relating  to  the  act  prohibited." 

In  other  words,  that  contracts  in  contravention  of  a  statute 
are  not  to  be  held  void,  unless  the  courts  from  an  examination 
of  the  statute,  shall  judge  such  to  have  been  the  intent  of  the 
legislature,  though  such  intent  will  be  presumed  unless  the 
contraiy  can  be  fairly  inferred.  We  find,  on  examination  of 
the  statute  in  question  in  this  case,  that  the  manifest  object 
of  it  was  to  protect  the  public  and  the  unsuspecting  purchaser 
against  shams  and  devices  of  unscrupulous  town  projectors 
and  proprietors  and  other  persons,  by  the  imposition  of  a 
penalty  sufficient,  in  the  judgment  of  the  legislature,  to  secure 
conformity  to  its  provisions. 

It  is  enacted  in  the  sixth  section  that  such  map  or  plat,  so 
acknowledged,  certified  and  deposited  in  the  recorder's  office, 
shall  be  a  sufficient  conveyance  to  vest  the  fee  of  such  lands 
therein  named  as  intended  for  public  uises,  as  streets,  parks, 
etc., in  the  county,  for  the  use  of  the  public;  and  to  enforce 
such  ackowledgment  and  deposit  of  the  plat,  the  act  provides 
a  penalty  or  forfeiture  of  three  hundred  dollars  for  every  lot 
sold  previous  to  the  deposit  of  such  plat.  Noncompliance 
with  the  requirements  of  the  act  is  not  made  a  misdemeanor. 


240  SUPREME  COURT  OF  KANSAS. 

BenuB  ▼•  Becker. 

paniBhable  by  fine,  nor  is  it  indictable  in  the  conrts.  But  the 
penalty  is,  by  the  eighth  section,  to  be  recovered  by  action  of 
debt  for  the  use  of  the  county. 

There  is  certainly  no  rule  of  ethics  or  principle  of  common 
law  against  the  selling  of  lots  in  a  town  without  depositing  a 
['*'251]  map  thereof  in  the  recorder's  office  of  the  county ;  the 
offense,  therefore,  is  precisely  of  the  nature,  form,  proportions 
and  extent  which  the  l^;islature  has  declared. 

By  that  authority,  and  that  alone,  the  act  is  made  penal; 
and  although  the  words  in  the  fifth  section  are,  that  ''any 
person"  who  shall  sell  or  offer  for  sale  such  lots  shall  forfeit 
three  hundred  dollars,  yet^  as  it  can  hardly  be  presumed  that 
the  legislature  intended  to  impose  the  penalty  upon  any 
except  those  upon  whom  it  imposes  the  duty  of  acknowledg- 
ing and  depositing  the  plat,  we  are  inclined  to  the  opinion 
that  the  words,  ''any  person,"  in  the  fifth  section,  are  to  be 
construed  in  connection  with  and  limited  by  the  provisions 
of  the  first  section  which  creates  the  duty.  The  same  power, 
then,  which  creates  the  offense  provides  the  penalty  and 
designates  the  offenders.  The  contrary  interpretation  con- 
tended for  by  the  defendants  in  error  would  confound  the 
innocent  with  the  guilty,  subjecting  them  alike  to  the  penal- 
ties of  the  act,  and  make  it,  instead  of  a  protection  to  the 
credulous  and  unsuspecting,  a  trap  and  a  snare  for  the  feet 
of  the  unwary. 

This  view  is  confirmed  by  referring  to  the  ninth  section  of 
the  act,  which  provides  that  the  property  and  effects  of  the 
person  incurring  such  forfeiture  may  be  proceeded  against 
by  attachment  or  otherwise,  in  like  manner  and  for  the  like 
cause  as  in  ordinary  cases  of  debt.  It  surely  cannot  be  sup- 
posed that  the  legislature  intended  to  impose  penalties  upon 
innocent  parties,  selling  without  knowing  the  existence  of  the 
act,  or  of  the  noncompliance  with  its  provisions,  when  they 
expressly  place  it,  as  to  known  and  deliberate  offenders,  upon 
the  basis  of  an  ordinary  case  of  debt  Besides,  we  ma; 
remark  that  the  proviso  in  the  fifth  section  of  the  act — the 
same  which  imposes  the  penalty — declares  that  this  section 
8haU  in  no  toise  apply  to  tovma  and  viUagea  heretofore  laid  out^  etc, 

1*252]  Now,  in  the  absence  of  any  all^ation  or  averment 
in  the  defendant's  answer,  and  of  all  proof,  how  can  the  court 
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determine  whether  the  town  of  Wyandotte  was  laid  out  heiove 
or  since  the  passage  of  the  act? 

The  view  we  have  taken  of  the  law  as  to  contracts  in  con^ 
travention  of  statutes  is  fully  sustained  by  the  recent  case  of 
Oneida  Bank  v.  OrUariO' BaTik^  decided  in  tiie  court  of  appeals 
of  New  York.  In  that  case,  the.  defendant  bank  had  issued 
certain  post-dated  drafts  directly  contrary  to  the  provisions 
of  a  statute  of  New  York,  which  drafts  were  negotiated  to  the 
plaintiff.  The  suit  was  brought  to  recover  the  amount  of 
them,  and  the  court  held  that  the  legislature  might  prohibit 
such  contracts  and  punish  the  guilty  parties,  and  yet  leave 
the  contract  to  stand  in  favor  of  innocent  persons  not  included 
in  the  terms  of  the  prohibition.    (See  21  N.  Y.  490.) 

It  is  also  confirmed  by  the  recent  decision  of  the  [supreme 
court  of  the]  Umted  States  in  the  case  of  F(ickler  v,  Fard^ 
(24  How.  823,)  which  was  an  appeal  from  the  supreme  court 
of  Kansas  territory.  In  that  case,  Fackler  had  entered  into 
a  written  contract  to  convey  to  Ford  two  hundred  and  forty 
lots  in  Fackler's  addition  to  the  city  of  Leavenworth,  which 
was  laid  out  upon  lands  conveyed  in  trust  to  the  United 
States  by  the  Delaware  Indians,  and  to  be  sold  for  their  bene- 
fit Fackler  was  to  purchase  the  lands  from  the  government 
at  the  public  sales,  and,  having  done  so,  to  convey  the  lots 
specified  to  Ford  for  ten  thousand  dollars  in  addition  to  the 
amount  paid  to  [the]  government  for  the  land.  He  did  pur- 
chase the  lands  as  agreed,  but  refused  to  convey,  whereupon 
Ford  brought  his  bill  in  equity,  praying  for  a  specific  per- 
formance. 

Fackler  filed  his  answer,  admitting  the  contract,  but  alleg- 
ing that  no  plat  of  the  '^ addition"  had  been  filed  in  pursu- 
ance of  the  statute  above  cited ;  that  the  agreement,  settlement, 
survey  and  platting  of  the  land  was  SLjravd  upon  the  Indians, 
of  which  complainants  were  cognizant,  and  was  in  violation 
[*2SS]  of  the  public  policy  and  statutes  of  the  United  States, 
and  void.  The  court  ordered  these  allegations  to  be  expunged 
firom  the  answer,  thus  leaving  in  the  answer  nothing  but  an 
admission  of  the  contract  as  set  forth  in  complainant's  bill, 
and  decreed  the  specific  performance  as  prayed  for.  This 
ruling  and  decree  were  sustained  by  the  supreme  court  of 
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the  territory,  and  afterwards  went  up  on  appeal  to  the  supreme 
court  of  the  United  States.  , 

In  that  court  the  case  was  argued  for  the  appellant  by  able 
counsel,  who  contended  that  the  contract  was  directly  in 
contravention  of  the  fourth  and  fifth  sections  of  the  act  of 
congress  of  31st  of  March,  1830,  entitled  "An  act  for  the  relief 
of  purchasers  of  public  lands,  and  for  the  suppression  of  fraud- 
ulent practices  at  the  public  sales  of  the  lands  of  the  United 
States.'*  The  fourth  section  of  that  act  imposes  a  fine  of  one 
thousand  dollars,  or  two  years'  imprisonment,  or  both,  upon 
any  person  who  shall,  before  or  at  the  time  of  the  public  sale 
of  any  lands  of  the  United  States,  bargain,  contract  or  agree, 
or  attempt  to  bargain,  contract  or  agree  with  any  other  person 
or  persons ''  not  to  bid  upon  or  purchase  lands  offered  for  sale, 
or  any  part  thereof,"  or  should,  "by  combination  or  un&ir 
management,  hinder  or  prevent  any  person  from  bidding,"  etc. 

The  fifth  section  enacts  that  "if  any  person  or  persons  shall, 
before  or  at  the  time  of  the  public  sale  of  any  of  the  lands  of 
the  United  States,  enter  into  any  contract,  bargain,  agreement 
or  secret  understanding  with  any  other  person  or  persons 
proposing  to  purchase  such  lands,  to  pay  or  give  to  such 
purchaser  for  such  lands  a  sum  of  money  or  other  article  of 
property  over  and  above  the  price  at  which  the  land  may  or 
shall  be  bid  off  by  such  purchaser,  every  such  contract,  bar- 
gain or  agreement  or  secret  understanding,  and  every  bond, 
obligation  or  writing  [*254]  of  any  kind  whatsoever,  founded 
upon  or  growing  out  of  the  same,  ahoiU  be  vUerly  nvU  and  vmd,** 

The  supreme  court  of  the  United  States  aflBrmed  the  decis- 
ion of  the  supreme  court  of  the  territory,  holding  that  "the 
fifth  section  is  evidently  intended  for  the  protection  of  those 
who  propose  to  purchase  lands  at  the  public  sales  froni  the 
extortions  of  those  who  have  formed  the  combinations  made 
penal  by  the  fourth  section."  But  that  "it  is  no  part  of  the 
policy  of  this  section  to  encourage  frauds  by  releasing  the 
fraudulent  party  from  the  obligation  of  his  contract." 

Ordered  by  the  court,  that  the  judgment  rendered  in  this 
cause  in  the  court  below  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

All  the  Justices  concurring 
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Alyah  Mmnr  ▼•  Johh  H.  P.  Taulmah. 

L  DnnrRsxR.  Where  an  answer  sete  forth  aeyeialgroimds  of  iiefenBe, 
one  of  which  iB  good,  the  aufltainin^of  a  general  demnrrer  thereto, 
that  the  answer  does  not  aet  forth  any  defense  to  the  action,  is  error, 

2.  Ambwbr;  BUU  and  Nota.  A  aeparste  danae  in  an  answer,  setting 
forth  ''that) if  said  promissory  note  was  ezeouted  as  charged  in  said 
petition,  it  was  executed  beyond  the  limits  of  the  state,"  hdd  bad 
on  demurrer,  as  setting  forth  no  defonse  to  an  action  on  a  promis- 
sory note. 

8. ;  lAmUationB.    A  separate  clause  in  an  answer,  setting  forth 

"that  the  said  cause  of  action  did  not  accrue  against  him  within 
two  years  last  past  before  the  commencement  of  this  action,"  Juid 
bad  on  demurrer,  as  setting  forth  no  defense  to  an  action  com- 
menced February  11, 1861,  on  a  note  dated  July  21, 1856,  payable 
tix  months  after  date. 

4. ;  Drfente.  An  allegation  in  an  answer  that  defendant  "says 

that  the  said  plaintiff  ought  not  to  have  or  nuuntain  his  aforesaid 
action  thereof  against  him,  because  he  says  that  he  denies  each  and 
every  all^ation  in  plaintiff's  petition  alleged  against  him,"  is  suffi- 
cient to  apprise  the  plaintiff  what  defense  is  intended  to  be  set  up 
in  bar  of  his  claim,  and,  under  section  two  of  the  code,  is  all  that 
the  law  requires. 

6.  iHooKBisrBKT  DsnEiTsv;  Demumer.  That  several  diefensefl  f^et  forth 
in  an  answer  are  inconsistent,  cannot  be  taken  advantage  oi  by  de- 
mnirer.  The  proper  oonrse  is  to  compel  the  party  to  elect  on  which 
of  the  inconsistent  grounds  he  will  rely. 

Error  from  Leavenworth  District  (hurt, 

[*255]  THEtpetition  was  in  the  usual  form,  on  a  promissory 
note,  dated  at  Davenport^  Iowa,  July  21,  1866,  payable  six 
months  after  date.  The  petition  was  filed  February  11, 1861. 
The  answer  sets  forth: 

firtL  '^  And  now  comes  the  said  Alvah  Munn,  the  above 
named  defendant^  •  .  and,  for  answer  to  the  petition  of 
said  plaintiff  filed  in  the  above  cause,  says  that  the  said 
plaintiff  ought  not  to  have  or  maintrfiin  his  aforesaid  action 
thereof  against  him,  because  he  says  that  he  denies  eaoh  and 
every  allegation  in  plaintiff's  petition  alleged  against  him. 
^d  of  this  he  puts  himself  upon  the  country." 
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Second.  ''And  for  a  farther  answer,  defendant  says  that 
the  said  cause  of  action  did  not  accrue  against  him  within 
two  years  last  past  before  the  commencement  of  this  action, 
and  of  this  he  puts  himself  upon  the  country," 

Third.  "And  for  a  further  answer  thereto,  defendant  says 
that,  if  said  promissory  note  was  executed  as  charged  in  said 
petition,  it  was  executed  beyond  the  limits  of  this  [territory] 
state,  and  of  this  he  puts  himself  upon  the  country." 

To  this  answer  a  general  demurrer  was  put  in,  on  the 
ground  that  it  did  not  contain  sufficient  fiicts  to  constitute  a 
defense.  The  demurrer  was  sustained.  The  defendant  ex* 
cepted  to  this  ruling  of  the  court,  and  brought  the  case  to 
this  court  by  a  petition  in  error. 

Samuel  D.  Lecompte,  for  plaintiff  in  error: 

The  second  count  in  the  answer  sets  forth  that  the  cause 
of  action  had  not  accrued  within  two  years.  To  have  been 
complete  in  itself,  it  should  have  added  that  the  contract  had 
been  made  outside  the  state.  But  I  submit  to  the  court  that 
{his  ceases  to  be  ground  of  demurrer,  from  the  fact  that  the 
petition  itself  alleges  the  execution  of  the  contract  in  the 
5tate  of  Illinois.  [*256]  There  is,  therefore,  no  error  in  this, 
which  could  justify  the  sustaining  of  the  demurrer. 

But  there  is  no  shadow  of  legal  reason  for  sustaining  the 
demurrer  as  to  the  first  defense.  It  is  a  general  denial.  If 
{he  demurrer  has  been  sustained  upon  the  ground  that  it 
does  not,  in  fact,  deny  the  allegations  of  the  petition,  it  pre- 
sents a  question  of  mere  verbal  criticism,  which  this  court 
will  view  with  little  favor.  Seeking  to  have  justice  accom- 
plished through  pleading,  there  would  be  little  propriety  in 
defeating  its  purpose  upon  what  partakes  so  much  of  the 
character  of  quibble.  The  language  of  denial  is,  "the  de- 
fendant says  that  he  denies."  We  cannot  suppose  that  any 
great  stress  is  to  be  laid  upon  this  as  the  ground  of  supporb 
ing  the  judgment  below. 

Another  ground,  and  that  probably  upon  which  the  hope 
of  sustaining  the  judgment  below  must  repose,  is  inconsis* 
tency  in  the  pleas  or  defenses.  But  is  there  any  inconsis* 
tency?    We  say  no.    (Seney,  p.  128,  note  b;  id.  134,  135, 
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§§  14,  15;  9  How.  288;  24  Barb.  66S;  Seney,  p.  127,  §  84.) 
But  should  there  be  an  inconsistenoy,  is  that  a  ground  of 
sustaining  the  demurrer?  Wo  say  no.  (CSv.  Pro.,  p.  140,  § 
102;  Seney,  136,  §  16;  9  How.  57;  1  CShitty  PI.  661,  note  1, 
560,  note  3,  663.)  The  most  that  could  result  would  be  to 
require  of  the  defendant  to  elect  upon  which  one  he  would 
rely. 


Samuel  A.  Stbuon^  for  defendant  in  error: 

There  was  no  error  in  sustaining  plaintiff's  demurrer. 

L  The  alleged  general  denial  is  defectively  pleaded.  The 
court  must  take  into  consideration  that  our  code  was  framed 
with  reference  to  the  simplification  of  pleadings.  The  defend- 
ant [*257]  does  not  deny,  but  '^  says  he  denies*"  ( 14  Barb. 
633;  Vansantvord's  PL  429.) 

II.  The  newer  [whole]  pleading  is  to  be  taken  and  con-> 
strued  together,  and  against  the  pleader,  and  the  second  and 
third  defense  admit  the  existence  of  the  cause  of  action  and 
the  making  of  the  note.  • 

III.  The  plea  of  the  statute  is  bad.  The  plaintiff  had  a 
subsisting  right  of  action  at  the  time  the  statute  of  1869  was 
passed,  and  it  would  have  been  instantly  divested  if  that 
statute  had  been  made  to  apply.  This  the  legislature  cannot 
do.    (Angell  on  Lim.,  and  cases  cited.) 

IV.  The  defendant  below  has  waived  his  right  to  object, 
having  asked  and  received  leave  to  file  an  affidavit  upon 
which  to  predicate  a  motion  for  an  amended  answer. 

The  opmion  of  the  court  was  deUvered  by 

KiNOHAN,  J.:  This  cause  comes  up  on  error  from  the  dis- 
trict court  for  Leavenworth  county.  The  only  question  is, 
whether  the  court  erred  in  sustaining  the  demurrer  to  the 
answer.  The  answer  sets  forth  three  grounds  of  defense,  and 
the  demurrer  is  general,  that  the  answer  does  not  set  forth  any 
defense  to  the  action.  If  any  of  the  grounds  of  defense  are 
good,  then  the  court  erred  in  sustaining  the  demurrer.  Plain* 
tiff  in  error  very  candidly  admits  that  the  third  clause  of  the 
answer  constitutes  no  defense  to  the  action.  We  think  he  is 
right,  and  also  (jhat^  the  seccmd  clause  is  equally  defective. 
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This  leaves  the  first  ground  of  defense  set  forth  in  the 
answer  for  consideration.    It  is  as  follows: 

'^And  now  comes  the  said  Alvah  Munn,  the  above  named 
defendant,  by  Leeompte,  Mathias  &  Bums,  his  attorneys,  and 
for  answer  to  the  petition  of  the  said  plaintifi^,  filed  in  the 
above  cause,  says  that  the  said  plaintifr  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  he  denies  each  and  every  allegation  in  plaintiff's 
["'258]  petition  alleged  against  him,  and  of  this  he  puts  him- 
self upon  the  country." 

The  only  objection  urged  to  this  is  the  use  of  the  language, 
*'he  says  that  he  denies,"  instead  of  ^  he  denies."  It  is  insisted 
by  defendant  in  error  that  the  court  must  take  into  consider- 
ation that  the  code  was  framed  with  reference  to  the  verifica- 
tion of  pleadings,  and  that  the  phrase,  '^says  he  denies," 
would  not  have  subjected  the  maker  of  the  affidavit  to  an- 
swer to  the  penalties  of  perjury,  were  [the]  statements  of  the 
answer  known  by  affiant  to  be  &]fle. 

We  admit  the  principle  of  .construction,  but  deny  the  ap- 
plication. To  say  that  he  denies  is  to  deny ;  and  had  it  been 
written, ''  because  he  denies,"  he  would  have  denied  by  iaying 
so  on  paper,  and  he  has  done  no  more  than  declare  that  he 
does  what  it  would  otherwise  be  obvious  that  he  had  done. 
In  Ohio  it  has  been  decided  that  an  objection  to  a  defective 
general  denial  must  be  made  by  motion,  €md  cannot,  in  gen- 
eral, be  taken  by  demurrer.  (Swan's  PI.  and  Pr.  245,253.) 
We  do  not  think  it  necessary  to  affirm  that  in  this  case.  The 
second  section  of  the  code  has  laid  down  the  principles  of  its 
interpretation. 

After  having  given  the  code  a  name,  the  legislature  has^ 
tened  to  declare  that  its  provisions,  and  all  proceedings  under 
it,  shaU  be  liberally  c6nstrued  witii  a  view  to  promote  its  object^ 
and  assist  the  parties  in  obtaining  justice.  The  object  of  an 
answer  is  to  apprise  the  plaintiff  what  defense  is  intended  to 
be  set  up  in  bar  of  his  claim.  This  is  deaiiy  and  manifestly 
done  in  this  case,  and  this  is  all  the  law  requires.  It  is  urged 
by  defendant  in  error  that  the  several  grounds  of  defianse  are 
inconsistent  If  so,  it  is  not  a  defect  that  can  be  taken  ad- 
vantage of  by  demurrer.   The  usual  and  proper  [*269]  course 
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is  to  compel  the  party  to  elect  on  wbioh  of  the  inooxiBicitent 
grounds  he  will  rely  for  a  defense. 

The  judgment  is  reyened,  and  the  case  la  remanded  to  the 
district  court  of  Leayenworth  conntyi  with  directions  to  oyer- 
nde  the  demurrer,  and  for  farther  proceedings.  Judgment 
is  rendered  against  defendant  in  error  for  costs  in  this  court. 

All  the  JustLces  concurring. 


J.  W.  H.  OoLDXNy  dal^r.  Cusmv  Cogkbil. 

L  MosTGAOBs.  A  chattel  mortgage  may  be  yoidf6rnnoertaintj  as  well 
as  a  mortgage  of  real  estate. 

1 ;  DedcHpHaiL  The  desdiption  of  property  in  a  chattel 

mortgage,  to  be  good,  ahoold  contain  either  some  hint  which  wUl 
direct  the  attention  ik  those  leading  it  to  some  source  of  informa- 
tion beyond  the  words  of  the  parties  to  it,  or  something  which  will 
enable  third  persons  to  identify  the  property,  aided  by  inquiries 
which  the  mortgage  indicates  and  directs,  or  a  description  which 
distingoishes  the  property  from  other  similar  articles.  {Bank  v. 
Sargent,  20  Eas.  580.)  A  description  in  the  words  following,  ''one 
hundred  and  twenty-four  head  of  moles  now  in  the  territory  of 
Kansas,"  and  "one  pair  of  daybank  horses,'^  Hdd  insufficient*  [^1 

8. ;  Foueuion.    A  delivery  or  change  of  possession,  either 

actual  or  oonstructiye,  of  chattels  mortgaged,  is  essential  to  the 
Yalidity  of  the  mortgage  as  against  third  parties.  PI 

4. ;  BegistratUm,    The  registration  of  a  chattel  mortgage  in 

Platte  county,  Missouri,  the  residence  of  the  mortgagor  and  mort- 
gagee, on  chattels  at  the  time  in  Kansas,  is  not,  in  an  action  in  this 

[I]  WlMn  a  ohattel  mortgage  fidli  to  duly  describe  the  pzopertj,  the  deftct  to  cored 
Iff  the  RilMeqaent  deUveiy  of  the  property  to  the  mortgajeiee,  m  agaliift  perties  who 
htre  not  eoqnlred  any  righti  or  interest  before  such  delivery.  The  deUvery,  in  such 
a  ease,  must  be  each  an  actual  transfer  of  the  poBsession  and  control  of  the  property 
thitiif  ttwaadsatioyedytheloiswoiildbefbatof  themortacee.  A  oonitrootiye  poe* 
•eadon  win  not  srafl.  ( Brntngt  Bank  i^  SorgetUt  20  Kaa.  576.)  Suffldenoy  of  descrip- 
tfoQ  determined.    (See  ^<iaiiM«.jaiiB»  10  Eas.  627 ;  Jhxnim  v.  fTofoK*,  18  Kaa.  4S2L) 

[2]  Under  Ihe  atatntea  of  this  atale,  a  Ohattel  mortgage  may  contain  a  Talld  atlpula- 
don  for  the  retention  of  poaaeasion  by  the  mortgagor  of  the  mortgaged  property ;  and 
poflBcsBion  ao  retained  in  conformity  with  the  terma  of  the  mortgage  la  not,  where  the 
mortgage  is  duly  filed,  either  per  m  fraudulent  or  piima  fajcie  evldenoe  of  fraud,  aa 
igainst  oedltoci  or  sabaeqaent  pattAuaenk   {FtmMkimur  »  JSBrtl,  22  Kaa.  147.) 
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state  between  an  attacbdng  creditor  of  the  mortgagor  and  the  mort- 
gagee, equivalent  to  a  delivery  of  the  poBsession  of  the  chatteli 
mortgaged  at  the  time  thereof  [3] 

Error  from  Leavenworth  District  Court. 
The  facts  are  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J. :  Petition  in  error  from  first  district  court  for 
Leavenworth  county.  From  the  bill  of  exceptions  the  fol- 
lowing facts  appear,  viz. : 

On  the  8ih  day  of  October,  1859,  C.  A,  Perry,  of  Platte 
county,  Missouri,  executed  to  Clinton  Cockril,  of  the  same 
[*260]  county,  a  chattel  mortgage  upon  "  one  hundred  and 
twenty-four  head  of  mules  and  one  pair  of  claybank  horses," 
with  other  personal  property,  to  secure  the  payment  of  a 
debt  due  from  said  Perry  to  said  Cockril,  which  mortgage 
was  duly  recorded  in  said  county  of  Platte,  according  to  the 
laws  of  Missouri.  On  the  18th  day  of  October,  1859,  nine- 
teen mules  and  one  yellow  pony,  a  part  of  the  property  so 
mortgaged  to  CockriJ,  was  attached  in  Leavenworth  county, 
Kansas,  at  the  suit  of  Thomas  C.  Anderson,  by  D.  A.  Hook, 
deputy  and  under  sheriff  of  J.  W.  H.  Golden,  sheriff  of  said 
county  of  Leavenworth. 

Some  time  in  September,  previous  to  the  attachment,  the 
mules  and  pony  attached  had  been  left  by  Perry,  after  their 
return  from  Salt  Lake,  in  charge  of  H.  C.  Branch,  of  Leav- 
enworth county,  and  a*  contract  had  been  entered  into  be- 
tween Perry  and  Branch  for  wintering  them.  They  remained 
in  Branch's  custody  under  this  arrangement  until  they  were 
attached,  and  Branch  had  received  no  notice  of  any  change 
in  the  ownership.  The  mortgage  from  Perry  to  Cockril  was 
made  in  good  faith,  to  secure  the  payment  of  a  just  debt  of 

[8]  While  It  If  a  general  piopotltion  that,  MtooomtnMsti  oonocniiiif  penonalptop- 
ert7,  the  lo  lod  eaniradu$  govezni,  or,  In  other  wordii  that  whatew  goee  to  tha  ft»m. 
manner  of  execution,  and  all  matten  aflbctlng  the  ▼alldlt70f  the  Initnimeint  aa  a 
contract  Inter  jMitei,  is  settled  bj  the  law  of  the  state  where  thaoontnot  is  enlavad 
into,  yet,  where  moh  oontnct  is  made  coDoemtDg  perioTial  pcQpertgr  dtoated  la 
another  state,  the  latter  may,  without  violating  any  of  the  obligations  of  comity, 
uphold  Its  own  laws  conoeniing  the  effect  of  sa6h  a  oontnMSt  upon  tha  xlghti  of 
third  parties  domldled  within  suflhstatab  ( JJiway  sl  JhaBmr,  22  Kas.  Wl> 
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laige  amount^  and  was  executed  and  recorded  in  all  respects 
according  to  the  .requirements  of  the  Missouri  statutes.         , 

In  November,  1859,  following  the  attachment  of  the  mort* 
gaged  property,  Cockril,  the  mortgagee,  (now  defendant  in 
error,)  commenced  suit  in  Leavenworth  county,  Kansas, 
against  the  sheriff,  Golden,  his  deputy,  Hook,  and  the  attach- 
ing creditor,  Anderson,  to  recover  possession  of  the  property 
attached,  and  on  the  11th  day  of  November,  1859,  the  nine- 
teen mules  and  one  yellow  pony  were  taken  out  of  the  sher- 
iff's custody,  on  an  <»rder  of  replevin,  and  delivered  up  to 
Cockril. 

At  the  trial  of  the  issue  joined  in  this  suit  of  replevin  at 
the  May  term  of  the  district  court  for  Leavenworth  county, 
1862,  counsel  for  Cockril  offered  in  evidence  to  the  jury  the 
mortgage  executed  and  recorded  in  Missouri,  to  which  the 
counsel  [*261]  for  defendants  (now  plaintiffs  in  error)  ob- 
jected, but  their  objections  were  overruled  by  the  court,  and 
the  ruling  excepted  to. 

The  plaintiff,  Cockril,  was  then  sworn  as  a  witness,  and 
testified  that  the  property  in  dispute  was  a  portion  of  the 
property  included  in  the  mortgage;  that  said  property,  at 
the  time  of  the  execution  of  the  mortgage,  was  in  Kansas, 
and  there  remained;  that  he  did  not  receive  the  property  at 
the  time  he  took  the  mortgage,  and  never  had  it  in  his  pos- 
session, etc  All  of  which  was  confirmed  by  the  testimony 
of  Perry. 

Defendants'  counsel  then  moved  the  court  to  instruct  the 
jury,  as  matter  of  law,  as  follows,  to  wit: 

First,  If  the  jury  believe  from  the  evidence  that  at  the 
time  the  mortgage  was  executed  in  Platte  county,  Missouri, 
the  property  was  in  Leavenworth  county,  Kansas,  that  posses- 
sion was  not  delivered  to  the  plaintiff,  and  that  the  property 
was  retained  in  the  possession  of  Charles  A.  Perry,  or  Charles 
A.  Perry  &  Co.,  in  this  county,  either  by  themselves  or  their 
agents,  and  was  so  in  their  possession  at  the  time  it  was 
seized  under  the  order  of  attachment,  then  they  must  find 
for  the  defendants. 

Second,  That,  if  by  the  terms  of  the  mortgage  the  property 
was  delivered,  or  was  to  be  delivered  to  plaintiff,  and  if  the 
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jury  believe  from  the  evidence  that  the  mortgagor,  Perry, 
retained  possession  of  the  property  and  treated  it  as  his 
own,  then  such  acts  were  inconsistent  with  and  contrary  to 
the  terms  of  the  mortgage,  and  rendered  it  absolutely  void 
as  to  creditors. 

Third.  That  a  mortgage  executed  in  Missouri,  upon  per^ 
Bonal  property  in  Kansas  at  the  time,  and  which  remains 
there  and  is  taken  under  an  order  of  attachment  against  the 
mortgagor  in  favor  of  his  creditors,  wiU  not  hold  the  property 
as  against  such  attaching  creditors,  unless  possession  of  the 
property  was  given  to  the  mortgagee,  Ck>ckril,  and  was  re- 
tained by  him. 

['*'262]  Fkurth.  That  the  defendant,  Anderson,  had  a  right 
under  his  attachment  to  seize  the  mortgaged  property,  and 
that  the  purchaser  at  the  sale  would  get  whatever  interest 
C.  A.  Perry,  or  C.  A.  Perry  &  Co.,  had  in  the  property,  sub- 
ject to  claims  of  the  alleged  mortgagee. 

All  of  which  instructions  the  court  refused  to  give  to  the 
jury,  and  the  refusal  to  change  was  excepted  to  by  defendants 
counsel,  but  charged  them  in  substance  as  follows,  viz. : 

''  That  personal  property  followed  the  domicile  of  the  own- 
er, and  that  a  conveyance  by  it  or  contract  in  relation  to  it  [if 
it]  was  good  by  the  law  of  the  domicile  was  good  anywhere; 
that,  under  the  Missouri  statute  of  fraudulent  conveyances, 
possession  of  personal  property  need  not  be  delivered  to  the 
mortgagee  to  make  the  conveyance  valid,  if  the  mortgage 
was  acknowledged  or  proved,  and  recorded  in  the  county  in 
which  the  mortgagor  resided  at  the  time  of  its  execution,  as 
the  statute  directs;  and  that,  if  they  were  satisfied  from  the 
evidence  that  Perry  had  executed  and  delivered  to  Cockril  a 
mortgage  in  good  faith  upon  the  property  in  question,  to 
secure  a  bona  fide  indebtedness  by  C.  A.  Perry  &  Co.,  or.C.  A. 
Perry,  which  indebtedness  was  unsatisfied  at  the  time  of 
bringing  this  action,  and  that  that  mortgage  was  acknowl- 
edged or  proved,  and  recorded  in  the  county  of  the  mort> 
gagor,  as  conveyances  of  land  are  required  by  such  Missouri 
statute,  and  that  such  conveyance  antedated  the  attachment 
suit  of  Anderson,  eto^  then  the  lien  of  iJaintiff  was  anterior 
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and  better  than  the  defendants',  and  they  should  find  for  the 
plaintiff!'' 

The  jniy,  nnder  these  instructions  of  the  court,  found  a 
Terdict  for  the  plaintiff*,  Cockril,  assessing  his  damages  for  the 
taking  of  the  property  at  one  cent.  Whereupon  the  defend- 
ants' counsel  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  of  misdirections  to  the  jury,  and  refusal 
to  charge  as  requested.  Which  motion  was  overruled.  Where- 
upon the  defendants  bring  their  petition  in  error  upon  bill 
of  exceptions,  filed  in  this  court 

['*'263]  The  petition  in  error  sets  forth  six  distinct  errors, 
to  wit: 

FbrsL  The  court  erred  in  the  instructions  given  to  the  jury 
on  the  triaL  Second.  In  refusing  to  give  to  the  jury  the  in- 
structions which  the  said  plaintifiBs  in  error  prayed  the  court 
to  give.  Third.  The  teuctB  set  forth  in  the  petition  are  not 
sufficient  to  maintain  the  aforesaid  action  against  the  plain- 
tiffs in  error.  Fourth.  The  court  erred  in  allowing  the  mort- 
gage from  C.  A.  Perry  to  Cockril  to  be  read  in  evidence  to  the 
jury  against  the  objections  of  the  plaintiffs  in  error.  Fifth, 
The  court  erred  in  overruling  the  motion  made  by  the  plain- 
tiffs in  error  for  a  new  trial  Sixth.  That  said  judgment  was 
given  for  the  said  defendant  in  error,  Clinton  Cockril,  when 
it  should  have  been  given  for  said  plaintiffs  in  error,  accord- 
ing to  the  law  of  the  land. 

From  this  statement  of  facts  it  will  be  readily  seen  that 
the  only  question  presented  for  decision  is,  whether  this 
mortgage  from  Perry  to  Cockril,  executed  in  Missouri  in 
accordance  with  the  stautory  requirements  of  that  state,  is 
operative  to  create  a  lien  upon  the  property  in  Kansas,  valid 
against  a  subsequent  attachment  sued  out  by  creditors  of 
Perry  in  pursuance  of  the  laws  of  Kansas. 

While  it  seems  to  be  conceded  that  the  mortgage  was  made 
with  the  bona  fide  intention  of  securing  the  debt  specified  in 
the  condition  thereof  its  validity  is  impeached  upon  the  fol- 
lowing grounds:  . 

First.  That  it  was  inoperative  and  void  as  to  the  property 
in  dispute,  from  the  loose,  vague  and  indefinite  desoriptiop. 
of  the  chattels  intended  to  be  conveyed  by  it 
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As  to  the  degree  of  certainty  and  exactness  of  description 
requisite  in  a  chattel  mortgage,  the  authorities  seem  to  be 
somewhat  at  yariance,  though  all  concur  in  holding  that 
such  a  mortgage  may  be  void  for  uncertainty  as  well  as  a 
mortgage  of  real  estate. 

[*264]  In  the  case  of  BuUock  v.  WiUiamSy  ( 16  Pick  33,) 
Chief  Justice  Shaw  remarks,  that  'Hhe  articles  mortgaged 
must  be  of  such  a  nature  and  so  situated  as  to  be  capable  of 
being  specifically  designated  and  identified  by  written  de- 
scription." In  Canada  the  statute  provides,  (20  Vic,  ch.  3, 
§  4,)  that "  a  mortgage  of  chattels  shall  contain  such  efficient 
and  full  description  thereof  that  the  same  may  be  thereby 
readily  and  easily  known  and  distinguished."  And  in  the 
case  of  Rose  v.  Scotty  the  court  of  queen's  bench  of  Upper 
Canada  had  occasion  to  apply  these  provisions  of  the  statute 
to  a  chattel  mortgage  containing  the  following  description, 
to  wit:  "Seven  horses,  three  lumber  wagons,  one  carriage, 
one  pleasure  sleigh,  all  the  household  furniture  in  possession 
of  the  party  of  the  first  part  and  being  in  his  dwelling 
house,  all  tiie  lumber  and  logs  in  and  about  the  saw  mill 
and  premises  of  the  said  grantor,  all  the  blacksmith  tools 
now  in  the  possession  of  the  said  party  of  the  first  part,  six 
cows  and  four  stoves."  The  court  held  that  nothing  but  the 
furniture,  lumber  and  logs  could  pass  by  the  mortgage,  as 
none  of  the  other  articles  were  described  in  such  a  way  as  to 
enable  a  person  to  ascertain  their  identity  by  inspection  or 
inquiry,  and  distinguish  them  from  other  similar  articles. 

In  the  case  of  Montgomery  v,  Wight^  (8  Mich.  143,)  the  de- 
scription being  "one  sorrel  horse,"  the  supreme  court  of 
Michigan  thought  the  description  insufficient  to  pass  the 
property  under  this  Canadian  statute,  the  object  of  which,  it 
was  said,  was  to  "  prevent  creditors  and  purchasers  firom  being 
deceived  by  ambiguous  descriptions,  the  allowance  of  which 
would  encourage  fraud  and  render  it  easy  to  substitute  one 
chattel  for  another."  The  court  added  that  "any  hint  which 
would  have  directed  the  attention  of  those  reading  the  mort- 
gage to  any  source  of  information  beyond  the  word  of  the 
parties  to  it  would  at  least  hav9  been  much  more  satisfEictorjr. 
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[*265]  As  this  horse  had  a  name^  that  would  have  furnished 
a  ready  description."    iMorUgoTnery  v.  Wight,  supra.) 

In  the  case  of  Lawrence  v.  EvcurUj  (7  Ohio  S.  R.  194,)  the 
question  was,  whether  three  unfinished  machines  could  pass 
by  a  mortgage,  in  which  they  were  described  as  "planing 
machines,"  in  a  certain  shop.  Mr.  Justice  Swan,  delivering 
the  opinion  of  the  courts  remarked  that  a  mortgage  of  "  all 
the  etockj  (ode  and  ehaitde  belonging  to  the  mortgagor,  in  and 
about  a  wheelwright  shop  occupied  by  him,"  is  not  void  as 
to  creditors,  and  the  mortgagee  may  show  by  parol  evidence 
\vhat  articles  were  in  and  about  the  shop  when  the  mortgage 
was  made.  {Harding  v.  OoHbomy  12  Mete.  333;  Moree  v.  Pike, 
15  N.  H.  529;  BurdM  v.  HvmJt^  26 Maine,  419;  Wo^v.  Dorr^  24 
Maine,  104;  WUeon  etoLv.  Merch.  Ina.  Co.,  4  Mete.  506.) 

He  tiien  says:  ^'The  principle  to  be  deduced  from  these 
cases  is,  that  any  description  which  will  enable  third  persons  to 
identify  the  property,  aided  by  inquiries  which  the  mortgage 
itself  indicates  and  directs,  is  sufficient" 

Here,  then,  we  have  three  rules  by  which  to  judge  of  the 
sufficiency  of  the  description  in  the  case  at  bar. 

The  description  of  the  property  in  question  in  Perry's  mort- 
gage is  ''one  hundred  and  twenty-four  head  of  mules,  now  in 
the  territory  of  Kansas,"  and  "  one  pair  of  claybank  horses." 

The  property  claimed  by  defendant  in  error,  by  virtue  of 
this  mortage,  and  delivered  to  him  by  virtue  of  the  order  of 
replevin,  is  described  by  him  in  his  affidavit^  upon  which  the 
order  is  obtained,  as  follows,  viz. : 

''Nineteen  mules,  most  of  them  branded  with  the  letter  P, 
and  all  of  them  were  worked  to  Salt  Lake  City  and  back  the 
present  year,"  and  "  one  yellow  pony,  with  some  white  aboui  him,^^ 
We  are  forced  to  the  conclusion  that,  when  tested  by  either 
of  these  rules,  the  description  of  the  mules  is  i»x  less  full, 
definite  and  satisfiEkctory  than  it  might  have  been  made^  and 
that  of  the  pony  is  fatally  defective. 

[*266]  If  the  mules  had  been  described  in  the  mortgage  as 
they  were  in  the  affidavit,  or  as  being  all  the  mules  the  mort- 
gagor had  in  said  territory  of  Kansas,  or  as  the  same  then 
in  the  care  of  H.  C.  Branch,  in  Leavenworth  county,  Kansas, 
third  persons  might,  in  the  language  of  Judge  Swan,  have 
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been  able  to  identify  the  property,  aided  by  the  inquiries 
which  the  mortgage  itself  would  in  that  case  have  indicated 
and  directed. 

It  does  not  appear  how  many  other  mules  Perry  had  in 
Kansas  at  the  time  the  mortgage  was  made,  but  he  might 
have  had  a  much  larger  number  than  he  chose  to  include  in 
the  mortgage,  and,  as  there  was  nothing  to  distinguish  those 
intended  to  be  included  in  the  mortgage  from  the  rest,  an 
indefinite  amount  of  stock  might,  perhaps,  have  been  shielded 
from  the  claims  of  creditors  by  the  mortgage  of  a  small  part 
of  them. 

It  is  difficult  to  see  how  the  "  yellow  pony,  with  some  white 
about  him,"  can  be  claimed  under  the  description  in  the  mort- 
gage of  "  one  pair  of  clay  bank  horses."  Though  a  "  pony  "  is 
defined  by  Webster  to  be  a  "small  horse,"  the  terms  horse 
and  pony  ^re  not,  in  common  usage  and  acceptation,  synoni- 
mous  or  convertible  terms;  but,  on  the  contrary,  the  term 
pony  is  used  to  distinguish  from  horses  in  general  a  peculiar 
breed,  having  well  known  and  strongly  marked  characteris- 
tics. If  the  description  in  the  mortgage  of  "  one  pair  of  day- 
bank  horses"  was  meant  to  include  a  "yellow  pony,  with 
some  white  about  him,"  it  must  be  deemed  a  singularly  inapt 
and  unsatisfactory  description,  nor  is  it  aided  in  the  slightest 
degree  by  the  context.  The  mules  are  referred  to  as  being 
one  hundred  and  twenty-four  in  Kansas,  and  four  in  Platte 
county.  Mo.;  but  though  the  pony  appears  to  have  been  in 
Kansas  it  is  not  so  stated  in  the  mortgage.  The  expression, 
"a  pair  of  horses,"  would  ordinarily  be  imderstood  to  mean 
a  matched  pair,  or  at  least  a  pair  mated  and  used  together, 
and  the  next  articles  mentioned  in  the  mortgage  art  "on* 
rockaway  and  the  harness  belonging  to  the  same,"  tending  to 
strengthen  the  supposition  that  the  daybank  honaB  wera 
carriage  horses,  which  ponies  ordinarily  are  not 

[*267]  Second.  But  it  is  further  objected  against  the  validity 
of  the  mortgage,  that,  while  the  instrument  imports  a  deliveiy 
of  the  property  upon  its  £EUse,  there  was  in  &ot  no  delivery  or 
change  of  possession,  either  actual  or  oonstmotlve.  That 
such  delivery  is  essential  to  the  validity  of  the  mortgage  aa 


JULY  TERM,  1862.  !255 

Opinion  of  the  Court 

against  third  parties  is  nnqaestionable.  Jnstioe  Gibson  re- 
marks that  delivery  of  the  subject  matter  of  the  contract  is  as 
requisite  in  the  case  of  a  mortgage  of  goods  as  it  is  in  the  case 
of  an  absolate  sale.  (Cbw  9.  WoodSy  6  S.  ft  R.  278.)  Justice 
Woodbury  says:  ^^  In  all  cases  of  personal  property  movtgaged, 
the  mortgagee  ought  to  take  possession,  or  place  his  lien  on 
record  for  notice  to  the  worldJ'  {Ldamd  v.  Medora^  2  W.  and 
Minn.  103.)  And  to  the  same  effect  Chief  Justice  Shaw,  of 
Mttssachusetts:  ^'By  the  general  rule  of  the  common  law 
upon  a  transfer  of  goods,  whether  absolute  or  conditional,  as 
against  third  persons,  there  must  be  a  delivery,  and  in  gen- 
eral also  the  custody  and  possession  of  the  goods  must  be 
retained  by  the  vendee.''    {BvOock  v.  WiUiamB,  16  Pick.  24.) 

It  is  however,  well  settled  that,  in  states  where  the  statutes 
provide  for  the  r^istration,  filing  or  recording  of  such  mort- 
gages, such  recording  is  equivalent  to  delivery;  as,  for  exam- 
ple, in  Maine,  where  it  was  held  that "  registration  is  a  eub^ute 
for  ddivery,  and  a  mortgage  duly  recorded  is  valid  against  all 
the  world,  though  the  mortgagor  retain  possession  as  before." 
{SmUh  V.  SmUhj  11  Shep.  656.)  So  in  Massachusetts:  ^^By 
our  statute  the  registration  of  a  mortgage  of  personal  prop- 
erty is  substituted  for  delivery  of  possession,  and  a  mortgage 
duly  executed  and  recorded  is  effectual  to  pass  the  property 
described  in  it  without  any  other  act  or  ceremony,"  (iSbtirtfj^ 
V.  mUardy  19  Pick.  211.)  [^268]  Similar  statutory  provisions 
exist  in  most  of  the  states  of  the  union.  (See  HiUard  on 
Mortgages,  voL  2,  Appendix.) 

This  brings  us  to  consider  whether  the  recording  of  the 
Perry  mortgage  in  Platte  county,  Missouri — beiug  the  county 
of  the  mortgagor's  residence — can,  as  to  property  in  Kansas, 
be  oonndered  as  a  substitute  for  and  equivalent  to  the  deliv- 
ery of  such  property,  and  the  continued  change  of  possession 
which  would  otherwise  be  indispensable. 

The  chief  object  of  registration  is,  unquestionably,  to  give 
notice  to  all  the  world,  and  especially  to  creditors  of  the 
mortgagor,  of  the  existence  of  the  lien.  It  is  now  generally 
provided  by  the  statutes  of  the  several  states  that  personal 
mortgages,  like  those  of  real  estate,  shall  be  publicly  regi»' 
(trei  or  recorded,  in  order  to  give  them  validity  against  any 
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record  was  made  in  MiBSouri  while  the  property  was,  and  for 
a  long  time  had  been,  in  Kansas. 

But  the  supreme  courts  of  Vermont  and  Michigan,  in  direct 
opposition  to  the  doctrine  of  the  three  cases  above  cited,  have 
decided  that  a  chattel  mortgage,  executed  and  recorded  ac- 
cording to  the  laws  of  another  state,  where  there  is  no  change 
of  possession,  will  not  be  valid  as  against  the  claims  of  attach- 
ing creditors  if  the  property  is  removed  into  those  states. 
(fbnutoorA  v.  Shepard^  6  Vt  521 ;  Woodward  v.  GcOea,  9  id.  361 
[*271]  Oaies  v.  Gaines,  10  id.  349;  Lynde  v.  Mdvin,  11  id.  686 
Kendall  v.Sampaonj  12  id.  515;  Rockwoodv,  OoUaTner,  14  id.  141 
Sk^  V.  Solace,  28  id.  279;  Montgomery  v.  Wight j  8  Mich.  143.) 

We  will  only  remark  further,  tha^  at  the  time  this  mort^ 
gage  was  executed  and  recorded  in  Missouri,  there  was  no 
statute  in  force  in  Kansas  providing  for  the  registration  of 
chattel  mortgages  here,  the  Missouri  statutes  of  1855  having 
been  repealed,  (see  acts  of  1859,)  and  that  the  statute  subse- 
quently enacted  expressly  provides  that  such  mortgages  of 
property  belonging  to  non-residents  shaU  be  recorded  in  the 
county  in  which  the  property  is.    (Kas.  L.  I860.) 

Ordered  by  the  court,  that  the  judgment  rendered  in  this 
cause  in  the  court  below  be  reversedi  and  the  cause  remanded 
for  a  new  trial 

All  the  Justices  concurring. 
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[*278] 
JANTTABT  TEBM,  1868. 


PRESENT: 

Hon,  NELSON  COBB,  Chisf  Jusnoa. 

Hon.  LAWRENCE  D.  BAILEY,  1  .  . 

Hon.  SAMUEL  A.  KINGMAN,  i  AaaodATB  Jubtioeb. 


Abuah  J.  JoNEB  y.  The  State  of  Eaitoab,  er  rdL  F.  A.  Ath- 

ERBY  AND  B.  L.  KiNGSBUBY,  and 

The  State  of  Kaksab,  ex  reL  John  B.  Scott  and  A.  F.  Wiir 
KiNsoN,  V.  Matthew  Fsnnimobe,  Judge,  etc.,  €t  oL,  re^pondr 
enis. 

1.  Elbctionb;  SuatOe  Omttmed.  The  proTisions  of  flection  fotir  of 
chapter  twenty  of  the  laws  of  1861,  requiring  the  commissioners  to 
proclaim  the  result  of  the  first  and  the  time  forthe  second  election, 
"as  herein  provided,^*  refers  to  the  proclamation  mentioned  in  the 
third  section  of  the  same  act^  and  requires  the  proclamation  pro- 
vided for  in  section  four  to  be  written  or  printed,  and  posted  in  two 
places  in  each  township  of  the  county.  This  proclamation  is  pre- 
requisite to  the  taking  of  a  second  vote.  The  act  confers  no  author- 
ity to  take  that  vote  without  first  making  the  proclamation. 

1  Statotoby  Gonstbuction.  Unless  a  fidr  consideration  of  a  statute, 
directing  the  mode  of  procee^ng  of  public  officers,  shows  that  the 
legislature  intended  compliance  with  the  provision  in  relation 
thereto  to  be  essential  to  the  validity  of  the  proceeding,  it  is  to  be 
regarded  as  directory  merely.^  (Followed  OiUdand  v.  Schuyler,  9 
Kas.  587 ;  Gossard  v,  Vaught,  10  id.  165.)  In  statutes  of  this  class,  aa 
well  as  all  others,  the  will  of  the  legislature  expressed  in  the  statute 
is  the  law,  and  is  to  be  ascertained  by  all  legitimate  methods  of 
intefpretatioA. 
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Error  from  Ooffey  District  Court  and  Motion  for  Mandamm. 

In  the  case  of  Jones  v.  The  StaJte  ex  reL  Kingdmry  et  oL^s, 
sworn  petition  to  the  judge  of  the  district  court  for  tie  [*274] 
county  of  Coffey,  showed  that  the  relators  were  citizens  and 
property  holders  of  Burlington,  in  said  county,  where  the 
county  seat  had  been  located  by  act  of  the  legislature  of  1858 ; 
that  Jones  was  clerk  of  the  district  court  for  said  county,  who 
refused  to  hold  his  office  at  said  town,  but  held  the  same  at 
Leroy,  claiming  to  act  under  the  act  providing  for  an  election 
for  the  location  of  the  county  seat,  approved  April  30, 1861 ; 
that  two  elections  were  held,  at  the  first  of  which  no  place 
having  received  a  majority  of  all  the  votes  cast,  a  second 
election  was  held,  without  llie  commissioners  of  said  county 
having  issued  a  proclamation  of  the  result  of  the  first.  At 
this  election  Leroy  received  a  majority  of  all  the  votes  cast. 
The  proper  notice  of  an  application  under  this  petition  for  a 
writ  of  mandamus  was  served  on  Jones.  The  &cts  substan- 
tially were  agreed  on  by  the  respondent.  It  was  ordered  by 
the  court  below  that  a  mandamus  issue  to  the  said  Jones, 
commanding  him  to  remove  forthwith  his  said  office,  with 
the  books,  papers,  records  and  furniture  belonging  thereto  to 
the  said  town  of  Burlington.  The  respondent  Jones  excepted 
to  the  decision  and  brought  the  case  to  the  supreme  court. 

In  the  case  of  The  StaJte  ex  rd,  John  B.  Scott  et  al.  v.  McUthew 
Fennimore  et  oZ.,  the  relators,  citizens  of  daid  county,  on  a 
petition  setting  forth  substantially  similar  facts  contained  in 
the  petition  in  the  other  case,  applied  directly  for  a  writ  of 
mandamus  against  the  respondents,  district  and  county  offi- 
cers holding  their  offices  at  Burlington,  commanding  them 
to  remove  their  offices  respectively  to  Leroy.  The  two  cases, 
involving  the  same  &ct8  and  principles  of  law,  coming  on  to 
be  heard  at  the  same  time,  were  considered  together  by  the 
court. 

W.  P.  Chmbdlf  for  Abijah  J.  Jones,  plaintiff  in  error,  sub- 
mitted: 

The  only  objection  made  to  the  validity  of  the  election  is, 
that  the  proclamation  of  the  result  of  the  first  election  and 
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[*275]  notice  of  the  second  election  were  not  made  and  posted 
up  as  by  law  required.  It  is  admitted  that  the  elections  were 
held,  and  that  tiie  people  of  the  county  voted;  and  it  is  not 
alleged  that  any  portion  of  the  voters  in  the  county  fiEdled  in 
knowledge  of  the  pendency  of  the  question,  or  to  exercise 
the  elective  franchise. 

The  elections  having  been  held  at  the  proper  time,  the 
people  cannot  be  deprived  of  their  voice  by  these  omissions 
of  the  county  board.  At  the  most>  the  provisions  of  the 
statutes  in  this  r^ard  are  directory.  (See  Laws  1861, 117; 
Smith's  Commentaries,  782  to  793;  Pond  v.  ArguB^  3  Mass. 
232;  People  v.  Atten^  6  Wend.  486;  6  Wend.  604;  MarchatU  v. 
Lamgworthyf  6  Hill,  646;  Amer.  Law.  Mag.  369 ;  People  v.  Oook^ 
14  Barb.  261,  290;  P^le  v.  Peck,  11  Wend.  604;  2  Carter, 
[Ind.]  423;  CltfUm  v.  Oook,  7  Ala.  114;  Same  Case,  5  U.  S. 
Digest,  922;  People  v.  Kunkle,  9  Johns.  147;  3  CaL  477 ;  Diahon 
V.  Smiih,  10  Iowa,  212;  StcUe  ez  rd.  Spaulding  v.  Elmod,  12 
Wis.  551 ;  People  v.  DameSy  3  Keman,  361.) 

But  the  election  having  been  held,  the  proper  proceeding  on 
the  part  of  the  relators  in  this  case  was  to  contest  the  election. 

Wikon  Shannon,  for  defendants  in  error: 

It  is  made  the  duty  of  the  commissioners,  after  having 
canvassed  the  votes  given  at  the  first  election,  and  having 
ascertained  that  no  place  had  received  a  majority  of  all  the 
votes  cast,  to  proclaim  the  same,  and  also  the  time  of  the 
second  election;  and  the  canvass  of  the  second  election  and 
proclamation  of  the  result  shall  be  the  same  as  at  the  first. 
No  proclamation  of  the  result  of  the  first  election  was  ever 
made  by  the  commissioners  in  this  case,  and  no  time  for  the 
second  election  was  ever  appointed  and  proclaimed. 

The  object  of  the  legislature  in  requiring  this  was  to  give 
to  the  people  of  Cofiey  county  a  fair  opportunity  of  express-; 
ing  [*276]  their  will  as  to  the  permanent  location  of  the 
county  seat  It  was  an  important  question  to  the  people  of 
the  county,  and  the  result  of  the  vote  was  intended  by  tho' 
l^lature  to  be  final  as  to  the  permanent  location  of  the 
county  seat 

By  the  holding  back  of  the  proclamation  required  by  the 
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statute,  on  the  part  of  the  commissioners,  the  object  of  a  iSur 
election  was  defeated.  This  court  is  now  called  upon  to 
sanction  this  management.  This  is  not  the  first  fraudulent 
election  we  have  had  in  Kansas;  but  I  believe  it  is  the  first 
time  the  judicial  tribunals  of  the  country  have  been  called 
upon  to  give  their  sanction  to  a  fraudulent  election. 

The  whole  question  depends  upon  the  construction  of  the 
statute — the  express  intent  of  the  legislature.  Has  the  intent 
of  the  legislature  been  carried  out  by  the  commissioners  in 
the  second  election,  or  has  it  been  grossly  violated  and  dis- 
regarded ?  If  the  latter,  then  the  second  election  should  be 
treated  as  a  nullity,  and,  if  treated  as  a  nullity,  the  county 
seat  of  Coflfey  county  has  never  been  removed  from  Burling- 
ton, and  the  county  officers  are  bound  to  keep  their  offices 
at  the  county  seat. 

This  statute  is  an  affirmative  statute  and  not  merely  direc- 
tory. Its  language  is  imperative.  The  rule  on  this  subject 
is  ^is:  "That  if  an  affirmative  statute,  which  is  introductive 
of  a  new  law,  direct  a  thing  to  be  done  in  a  certain  manner, 
that  thing  shall  not  be  done  i]\  any  other  manner,  although 
there  are  no  negative  words  in  the  statute."  (Smith's  Com., 
p.  778,  §  667.)  Again,  the  rule  is  laid  down :  "  Where  certain 
acts  required  to  be  done  are  of  the  essence  of  the  thing  required 
to  be  done  by  the  act,  it  is  imperative."  (Smith's  Com.,  §§  679, 
680;  1  Burrow,  447;  7  Cranch,  555;  8  Peters,  693;  12  Conn. 
243.)  A  naked  statutory  power  must,  in  all  cases,  be  stricUy 
pursued.    (Smith's  Com.,  §  676,  latter  clause.) 

[*277]  Instances  and  illustrations  of  statutes  directory  may 
be  found  in  Smith's  Commentaries,  (§§  670  to  674;)  3  Hill, 
42;  7  HiU,  9. 

From  the  above  references  the  distinction  between,  directory 
and  imperative  statutes  may  be  seen,  and  the  position  clearly 
maintained  that  the  statute  in  question  is  imperative,  and 
must  be  followed. 

^The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J. :  These  causes,  submitted  upon  the  same  argu- 
ments and  involving  the  same  questions,  will  be  considered 
together. 
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Section  one  of  ohapter  twenty  of  the  laws  of  1861  provides 
for  the  holding  of  an  election  on  the  2d  day  of  June  of  that 
year,  in  the  connty  of  Coffey,  for  the  permanent  location  of 
the  seat  of  justice  in  that  county,  and  that  the  place  receiving 
a  majority  of  all  the  votes  cast  shall  be  such  seat  of  justice. 

Section  two  of  the  same  act  provides  that,  in  case  no  place 
shall  receive  a  majority  of  all  the  votes  cast,  a  second  election 
fer  such  seat  of  justice  shall  be  held  on  the  Tuesday  succeeding 
the  fiiBt  Monday  id  ff ovember  following,  at  which  said  dec- 
tion  the  balloting  shall  be  confined  to  the  J^wo  places  having 
the  highest  number  of  votes  at  the  said  first  election. 

Section  three  prescribes  the  manner  of  voting,  and  provides 
for  the  return  of  the  poll  book,  and  the  number  of  votes  each 
place  received,  to  the  clerk  of  such  county  within  five  days 
after  the  election,  and  the  county  commissioners  shall  canvass 
the  votes,  and  the  place  having  the  majority  of  all  the  votes 
cast  shall  be  proclaimed  by  them  the  permanent  county  seat  of 
said  county,  either  by  written  or  printed  proclamation,  which 
shall  be  posted  up  in  at  least  two  places  in  each  township. 

Section  four  reads  as  follows :  '^  That  i^  upon  the  canvassing 
of  said  votes  by  the  said  commissioners,  they  shall  find  that 
no  place  has  received  a  [*278]  majority  of  all  the  votes  cast, 
it  shall  be  their  duty  to  proclaim  the  same,  and  also  the  time 
of  the  second  election,  as  herein  provided ;  and  the  canvass 
of  the  votes  of  the  second  election  and  proclamation  of  the 
result  shall  be  the  same  as  at  the  first^ 

Pursuant  to  these  provisions  the  first  election  was  held,  and 
no  place  had  a  majority  of  all  the  votes  cast  But  the  com- 
missioners  fedled  to  make  proclamation  of  the  result,  and  a 
second  election  was  held  at  the  time  provided  for  in  the  law, 
at  which  election  ihe  town  of  Leroy  received  a  majority  of 
all  the  votes  cast  And  whether  said  last  election  is  void  for 
the  want  of  such  proclamation  is  the  only  question  presented 
in  these  causes. 

The  provision  of  section  four  of  the  act  referred  to,  requir- 
ing the  commissioners  to  proclaim  the  result  of  the  first  and 
the  time  for  the  second  election,  ^os  h/ermi  provided^*^  clearly 
K&ZB  to  the  proclamation  mentioned  in  the  third  section,  and 
teqnirea  the  prodaioation  provided  for  in  section  four  to  be 
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written  or  printed,  and  posted  up  in  at  least  two  places  in 
every  township  in  the  county.  But  it  is  claimed  by  counsel 
that  the  provisions  of  the  law  requiring  such  proclamation 
28  merely  directory  to  the  commissioners,  and  their  fidlure  to 
comply  with  it  does  not,  therefore,  affect  the  validity  of  the 
election.  The  question,  what  statutory  provisions  are  to  be 
regarded  as  directory  merely,  has  been  the  subject  of  much 
discussion,  without  establishing  any  rule  of  general  appli- 
cation. 

In  the  case  of  JThe  PeopU  v.  Oook,  ( 14  Barb.  269,)  cited  on 
the  argument.  Justice  Mason,  delivering  the  opinion  of  the 
court,  cites  a  large  number  of  cases  in  which  various  statu- 
tory provisions  have  been  held  to  be  merely  directory,  and 
he  lays  down  as  a  rule  "  that  statutes  directing  the  mode  of 
proceeding  of  public  officers  are  directory,  and  are  not  to  be 
regarded  as  essential  to  the  validity  of  the  proceedings  them- 
selves, unless  it  be  90  declared  in  the  statute." 

['^'279]  And  in  a  subsequent  part  of  the  same  opinion  he 
again  says:  ^' And  we  have  already  seen,  by  reference  to  the 
adjudications,  that  statutes  directing  the  mode  of  proceeding 
of  public  officers  are  regarded  as  directory,  unless  there  is 
something  in  the  statute  itself  which  plainly  shows  a  differ- 
ent intent" 

The  rule  first  mentioned  appears  to  us  inaccurate.  The 
words, "  unless  it  be  so  declared  in  the  statute,"  seem  to 
require  an  express  declaration  that  the  provision  directing 
the  manner  is  essential,  however  important  and  essential  a 
just  view  of  the  policy  of  the  statute  may  show  such  provi- 
sions to  be.  The  rule  secondly  stated  contains  probably  all 
that  the  learned  justice  intended  to  say  in  the  first,  and  as  a 
general  proposition  is  doubtless  correct*  But  the  intent  to 
make  such  provision  essential  may  appear  as  well  by  the 
general  scope  and  policy  of  the  statute  as  by  direct  averment 

In  other  words,  \mless  a  fair  consideration  of  the  statute 
shows  that  the  legislature  intended  compliance  with  the 
provision  in  relation  to  the  manner  to  be  essential  to  the 
validity  of  the  proceeding,  it  is  to  be  regarded  as  directory 
merely.  In  statutes  of  this  class,  as  well  as  all  others,  the 
will  of  the  legislature  expressed  in  t^e  statute  is  the  law, 
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and  is  to  be  ascertained  by  all  l^tunate  methods  of  inter- 
pretation. 

Is  the  proyision  for  the  proclamationi  in  seotion  three  of 
the  act  under  consideration,  upon  these  principles  to  be 
r^arded  as  directory  merely?  This  question  is  to  be  deter- 
mined by  the  language  and  policy  of  the  act  The  law  sub* 
mits  to  the  decision  of  the  electors  an  important  public 
question,  affecting  not  only  the  convenience  of  the  people, 
but  to  some  extent  also  the  value  of  a  large  portion  of  the 
property  of  the  county.  The  poliqr  of  the  act  was  to  get  a 
full  and  fair  vote  of  the  electors  upon  that  question ;  and  the 
provision  for  proclaiming  the  result  of  the  first  and  the  time 
of  the  second  election  [*280]  was  well  adapted,  by  giving  full 
and  timely  notice  to  the  people,  to  secure  that  result 

It  was  also  an  important  and  necessary  provision.  With- 
out it  the  law  provided  no  means  for  informing  the  people 
that  any  second  election  was  to  be  held  for  the  location  of 
the  seat  of  justice,  and  many  of  them  might,  and  some  Of 
them  probably  would,  know  nothing  of  it  A  large  share  of 
the  people  have  no  access  to  the  statutes,  and  necessarily 
know  little  of  their  contents,  and  might  well  be  ignorant  of 
the  provision  for  a  second  election.  Others,  not  being  in- 
formed of  the  result  of  the  first  election,  might  suppose  that 
the  question  was  decided  by  the  first  vote,  and  therefore  not 
appear  at  the  second. 

To  obviate  these  difficulties,  the  legislature  wisely  provided 
for  circulating  the  information  by  posting  the  proclamation 
in  every  town  of  the  county.  The  provision  was  not  only 
important^  but  the  fact  that  the  law  imposed  upon  the  com- 
missioners the  trouble  of  writing  or  printing  and  posting  in 
each  town  two  copies  of  the  proclamation  shows  that  the 
legislature  regarded  it  as  important — that  they  did  not  insert 
it  as  a  mere  matter  of  convenience,  but  to  protect  the  rights 
of  the  people.  We  are  satisfied,  therefore,  that  the  legislature 
intended  the  making  and  posting  of  the  proclamation  to  be 
a  prerequisite  to  the  taking  of  the  second  vote,  and  that  the 
act  confers  no  authority  to  take  the  vote  without  first  making 
th<  proclamation. 

A  large  number  of  cases  were  cited  on  the  argument,  in 
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which  statutory  provisions  have  been  held  to  he  directory, 
but  none  of  them  that  we  have  been  able  to  see  are  in  point 
in  these  causes,  except,  perhaps,  Dishon  v.  Smith,  ( 10  Iowa, 
212.)  The  People. of  the  State  of  New  York  v.  John  J.  Schemer- 
homy  ( 19  Barb.  540,)  is  an  authority  the  other  way,  the  court 
saying:  "Statutory  requisitions  are  deemed  directory  [*281] 
only  when  they  relate  to  some  immaterial  matter,  where  a 
compliance  is  a  matter  of  convenience  rather  than  of  sub- 
stance;*' and  we  think  the  weight  of  authority  is  not  incon- 
sistent with  the  opinion  already  expressed. 

The  judgment  of  the  district  court  in  the  case  of  Jones  v. 
Tlie  State  of  Kansas  must  be  affirmed,  and  the  aipplication  for 
a  peremptory  mandamus  in  The  Staie  qfKanaas  v.  Fensiimoref 
et  al.  must  be  denied. 

All  the  Justices  concurring. 


Milton  E.  Clabe,  et  al.,  v.  William  13.  Rktbubn. 

■ 

1.  MoBTGAGBB.  By  the  common  law  the  mortgagee  of  land,  for  the 
purpose  of  protecting  and  enforcing  his  lien  agamst  the  mortgagor, 
has  the  remedies  of  an  owner,  but  except  as  to  such  remedies,  and 
as  to  all  persons  except  the  mortgagee,  the  mortgagor  in  possession 
is  to  be  regarded  as  owner  of  the  estate,  subject  to  a  mere  lien.  Our 
legislature,  ( Comp.  L.  355,  { 12,)  has  still  further  restricted  the  rights 
of  the  mortgagee,  by  providing  that,  "  in  absence  of  stipulations  to 
the  contrary,  the  mortgagor  of  real  estate  may  retain  the  right  of 
possession  hereof" 

NoTB.— Inthla  stote  the  common  law  attributeB  of  mortgages  luiye  been  bj  itetate 
wholly  set  aside,  and  the  ancient  theories  demolished.  The  mortgagee  has  a  mere 
ncurity,  creating  a  lien  upon  the  property,  bat  vesting  no  title,  and  glTlng  no  right 
of  possession  whatever,  either  before  or  after  breach.  The  statute  confines  the  rem- 
edy of  the  mortgagee  to  an  ordinary  action,  and  sale  of  the  mortgaged  premlaea. 
(Waterton^v.  Devoe,  18  Kas. 288;  Chtck  v.  WSUdt,  2  Id. 885.)  A  mortgagor  of.xeal  estate 
has  the  rltf  ht  to  the  posseaBlon  of  the  mortgaged  property,  and  to  sever  and  remove 
timber,  wood,  sand,  earth,  coal,  stone,  or  anything  else  therefrom,  and  to  sell  the  same 
unless  it  tmreasonably  impairs  the  mortgage  security.  When  It  Impairs  the  mortgagt 
•ecurity,  the  remedy  of  the  mortgagee  is  not  at  law,  but  In  equity ;  not  repleTln  to 
recover  the  property  severed  from  the  realty,  but  generally  li^unction,  to  restrain  th« 
commission  of  waste  upon  the  realty.   ( VdndenUet «.  Amvs»,  90  Kaa.  M7.) 


JANUARY  TERM,  1863.  267 

Brief  of  Flaintifb  in  Error. 


1 -;  A^Klevm.  The  defendant  in  error  was  aasignee  of  amort- 
gage  against  the  land  of  one  Brown.  After  mating  the  mortgage, 
Brown  placed  a  house  on  the  land,  and  after  the  maturity  of  the 
mortgage,  but  before  its  foreclosing,  still  being  in  possession,  he 
sold  and  delivered  off  from  the  mortgaged  premises  the  house  to 
the  plaintiff'B  yendors.  ffdd,  that  defendant  in  error  oonld  not 
wintain  iqUevin  against  plaintiflh  in  error  ibr  the  house. 

Error  from  L&mmwiorih  District  CburL 

A  STATEMEST  of  the  &ctB  of  the  case  appears  in  the  opinion 
tf  the  court. 

W,  P.  Oambdly  for  plaintiffs  in  error: 

I.  The  court  erred  in  refusing  to  submit  to  the  jury,  under 
proper  instructions,  the  question  whether  the  house  was  a 
part  of  the  realty  or  was  a  fixture.  (  Oowen  v.  Kyler,  27  Mo. 
122;  [♦282]  Ombon^  v.  Jonea,  19  N.  Y.  234;  Grand  Lodge  v. 
Kwz,  27  Mo.  816.) 

n.  The  court  should  have  instructed  the  jury  as  requested 
in  the  plaintiff's  third  prayer  for  instruction.  (19  New  York, 
23t) 

in.  The  court  should  have  given  the  third  and  fourth  in- 
Btractions  prayed  for.  If  the  mortgagor,  while  in  possession 
of  the  mortgaged  premises,  and  before  foreclosure  and  sale, 
and  before  the  mortgagee  took  possession  after  conditions 
broken,  severed  the  house  firom  the  premises  and  removed 
the  same  therefrom,  and  sold  it  to  C.  G.  &  Co.,  or  those  under 
whom  they  claim,  for  a'  valuable  consideration,  and  C.  G.  & 
Co.  were  in  possession  when  this  suit  was  brought,  then  the 
jury  should  have  been  instructed  to  find  for  the  defendants 
below.  Until  foreclosure  and  sale,  or  possession  taken  after 
conditions  broken,  the  mortgage  was  a  mere  security  for  the 
debt — a  chattel  interest.  The  property  was  still  in  the  mort- 
gagor. {Oaikina  v,  CbZHrw,  3  Barb.  305;  Wilson  v.  Troup ^  2 
Cow.  195;  19  Johns.  325;  21  Wend.  467,  525,  534;  26  Wend. 
BM;  Waring  V.  SrnittB,  2  Barb.  Ch.  R.  135;  5  Wend.  615;  3 
Gibbs,  [Mich.]  581;  3  Johns.  Cases^  329;  1  Johnson,  590;  4 
ii  41,  42;  16  id.  819;  14  Wend.  235;  Cooper  v.  Davis,  16  Conn. 
(56;  Oardncr  v.  HearU,  3  Denio,  232.) 
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IV.  The  remedy  was  by  injunotion  to  prevent  the  removal 

of  the  property,  and  the  defendants  in  error  having  neglected 
to  avail  themselves  of  this  remedyy  they  oannot  maintain 
the  action*    (floopcr  v,  Dao%$y  15  Conn.  6560 

V.  Even  in  those  states  where  the  title  of  the  mortgagee  is 
looked  upon  with  more  favor,  he  cannot  recover  in  trespass, 
or  for  mesne  profits  against  the  mortgagor,  until  actual  entry, 
made  after  condition  broken.  (Parsons  v.  JfiBi,  17  Mass. 
419 ;  House  v.  Lem,  14  Pick.  829;  Fidd  v.  awan,  10  Mete  112; 
11  Mafis.  469.) 

VL  The  court  erred  in  charging  the  jury  that  the  house 
was  a  part  of  the  realty.  (See  authorities  dted  under  the 
first  point) 

['*'283]  No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

Cobb,  G.  J.:  The  defendant  in  error  brought  his  action  in 
the  district  court  against  the  plaintifis  in  error  to  recover  a 
dwelling  house  as  personal  property;  alleging  in  the  petition 
that  he  is  the  owner  thereof  and  the  defendant  detains  the 
same,  and  recovered  judgment. 

The  undisputed  facts  of  the  case  are  these:  One  Brown 
and  his  wife  mortgaged  a  parcel  of  land  to  Amos  Sees,  and 
the  plaintiff  below  afterwards  became  the  0¥mer  of  the 
mortgage  by  assignment,  and  after  the  making  of  the  mort- 
gage said  Brown  placed  a  house  oi\  the  land,  and  after  the 
money  secured  by  the  mortgage  became  due,  and  before 
foreclosure,  still  being  in  possession,  he  and  his  wife  sold  the 
house  to  one  Mrs.  Fritzlin,  who  sold  it  to  the  defendants  be- 
low, and  removed  and  delivered  it  to  them  off  tire  mortgaged 
premises.  They  held  possession  under  her  title,  and  the 
mortgage  had  not  been  paid  nor  foreclosed  when  the  action 
was  commenced.  The  judgment  must  be  founded  on  the 
hypothesis  that  the  plaintiff  below,  by  virtue  of  his  mort- 
gage, was  the  owner  of  the  freehold  of  which  the  house  in 
question  was  a  part,  and  that  the*  removal  of  the  house  con- 
verted it  to  a  chattel  without  divesting  his  titie.  Is  that 
hypothesis  correct? 
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It  has  long  been  settled,  both  in  this  oountry  and  in  England, 
that  the  mortgagor,  both  before  and  after  breach  of  the  con- 
dition of  the  mortgage,  is,  in  equity,  the  owner  of  the  estate, 
and  the  mortgage  a  mere  security  for  a  debt.  (See  Kent's 
Com.,  ?oL  4,  p.  158,  et  seq.) 

The  rule  at  law  has  been  the  subject  of  much  judicial  dis- 
cussion and  conflict  of  opinion.  But  it  is  believed  to  be  the 
settled  modem  doctrine  that  the  mortgagor  in  possession  is, 
at  law,  both  before  and  after  breach  of  the  condition  of  the 
mortgage,  the  legal  owner,  as  to  all  persons  except  the  mort- 
gagee and  those  claiming  under  him.  And  in  states  where 
the  [*284]  common  law  on  th^t  subject  has  not  been  changed 
by  statute,  the  mortgagee,  for  the  purpose  of  protecting  and 
enforcing  his  lien  against  the  mortgagor,  has  the  remedies  of 
an  owner;  he  may  enter  into  and  hold  possession  and  take 
the  rents  and  profits  in  payment  of  his  mortgage  debt,  and 
may  have  his  action  of  ejectment  to  recover  such  possession, 
and  hence  is  sometimes  called  the  owner.  But  except  as  to 
such  remedies,  and  as  to  all  persons  except  the  mortgagee, 
the  mortgagor  in  possession  is  to  be  regarded  and  treated  as 
the  owner  of  the  estate,  subject  to  a  mere  lien  or  charged  (4 
Kent's  Com.,  p.  160;  Perkins  v.  IHbble,  10  Ohio,  438;  EaUsUm 
V,  Rughe»,  13  HL  568;  Howard  v.  Sobinsonj  5  Gush.  123;  Nor- 
wich V.  Subbardj  22  Conn.  587 ;  Astor  v.  Hoyt,  6  Wend.  615.) 

And  in  this  state  the  legislature  has  not  enlarged,  but  still 
further  restricted  the  rights  of  the  mortgagee,  by  providing 
that  ^'in  absence  of  stipulations  to  the  contrary,  the  mortga- 
gor of  real  estate  may  retain  the  right  of  possession  thereof." 
(Com.  Laws,  p.  355,  §  12.)  According  to  the  principles  above 
laid  down,  it  is  manifest  that  the  allegation  of  the  petition 
below,  that  the  plaintiff  is  the  owner  of  the  house,  was  en- 
tirely unsupported  by  the  &cte  appearing  on  the  triaL  Nor 
is  this  objection  to  the  judgment  technicaL 

If  such  an  action  can  be  maintained,  a  mortgagee  may 
recover  from,  the  purchasers  all  the  timber,  stone  or  other 
property  severed  from  the  realty  and  sold  by  the  mortgagor^ 
though  its  value  may  exceed  the  mortgage  debt  an  hundred 
fold,  and  however  ample  the  security  may  remain;  although 
it  ia  quite  olear  on  principle  and  authority  that  the  purchaser 
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of  property  so  removed  Jt>7  the  morigagor  ean  not  be  liable 
in  an  BXiiionforthefDcute  beyond  the  actual  loss  the  morlgagee 
thereby  sustains.  (  Van  Pelt  v.  M^Oraw,  4  Conn.  110 ;  Oardner 
V.  Heartty  3  Denio,  232;  Lane  v.  HUeheock,  14  Johns.  218;  15 
Johns.  205.)  The  other  points  made  in  the  case  need  not  be 
examined. 

['*'285]  The  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  remanded  to  the  court  below,  with  directions 
to  render  judgment  for  the  plaintiflh  in  error  for  their  oosts 
in  that  court 

All  the  Justices  concurring. 


Guilford  Dudley  v.  Gboboib  A.  Rbtnolds. 

1.  Imtebbst.  Section  second  of 'An  act  regulating  the  interest  of 
money/'  ( Laws  1855,  p.  433,)  is  clear,  definite  and  explicit^  that  any 
rate  of  interest,  however  extortionate,  whether  the  money  for  which 
sach  rate  was  paid  be  due  or  to  become  due,  might  be  a^^^ed  on  by 
the  parties  in  writing,  and  their  contract  has  the  sanction  of  law, 
and  the  court  must  so  declare  it  and  apply  it  to  the  case  onder  con- 
sideration. 

2.  Statutory  Construction.  It  is  no  part  of  the  duty  of  a  court  to 
determine  whether  a  law  is  a  good  or  bad  one,  or  whether  its  effects 
and  consequences  are  beneficial  or  pemidous,  if  its  terms  are  clear 
and  undoubted.  It  is  only  when  all  other  means  of  ascertaining 
the  legislative  intention  fail  that  a  court  may  look  to  the  effects  of 
a  law ;  then  their  interpretation  becomes  a  sort  of  judicial  legislation. 

8b  PROHIBSOBY  Notb;  Jrifereat  A  promissory  note,  stipulating  ''with 
interest  at  the  rate  of  five  per  cent  per  month  until  paid,"  binds 
the  obligor  to  pay  five  per  cent  per  month  for  the  use  of  the  sum 
named  in  the  note  until  the  debt  is  paid.  The  law  authorizes  such 
a  contract  ( Followed  8maU  «.  DouthiU,  post  *33S ;  Young  v.  Thomp' 
Km,  2  Kas.  83.) 

4.  ■ ;  OontideraHon.  A  parol  agreement  by  the  parties  to  a  note, 

made  after  its  maturity,  that,  if  the  ma):er  will  pay  a  certain  sum 
thereon,  which  som  was  then  paid,  the  remaining  sum  ibould  draw  i 
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ante  of  interest  leas  than  that  specified  in  the  note,  is  without  oon* 
sideiatiQn  and  not  binding. 
5.  DEnxTnoK.  "Until  paid"  means  strictly  until  the  dischai^  of  the 
debt^  while  until  payable  means  till  the  money  is  due. 

Error  from  Shawnee  District  Court. 
The  fiu^  of  the  case  appear  in  the  opinion  of  the  couirt 

DwiUU  &  Qreer^  for  plaintiff  in  error. 

Que  &  CoHy  for  defendant  in  error: 

Plaintiff 'q  first  ground  of  error  is,  that  the  court  erred  in 
sustaining  the  demurrer  of  Reynolds  to  the  second  defense 
Bet  [*286]  forth  in  the  answer  of  Dudley  below,  to  wit:  That 
after  the  maturity  of  the  note  Dudley  paid  Reynolds  one 
himdred  and  seventy-five  dollars,  and  that  in  consideration 
of  said  payment  Reynolds  agreed  to  reduce  the  rate  from  five 
per  cent  to  two  per  cent  per  month.  For  such  an  agreement 
there  was  no  consideration.  (Chitty's  Con.  62,  64,  65.)  The 
paTment  of  a  debt  by  a  debtor  is  not  a  sufficient  considera- 
tion to  support  a  pronaise.  (Note  2,  Chitty,  64.)  The  court 
eired  in  computing  interest  at  five  per  cent  per  month  from 
maturity.  Parties  might  agree  upon  any  rate.  (Act  1855, 
§  2,  p.  433.)  Then,  does  the  contract  specify  any  rate  be- 
yond the  statutory  rate  after  the  ijnaturity  ?  Most  certainly,  if 
the  words  "until  paid"  have  any  signification,  for  without 
them  Reynolds  could  have  recovered  interest  at  five  per  cent, 
per  month  until  maturity.  Therefore,  the  words  "  until  paid  " 
must  mean,  if  anything,  that  Dudley  was  to  pay  interest  at 
that  rate  until  rendition  of  judgment^  or  until  the  money  was 
actually  paid  to  Reynolds.  That  they  had  this  meaning  is 
clearly  shown  by  the  contract,  and  was  well  understood  by 
Dudley  as  shown  by  his  pleadings,  for  he  says  that  after  the 
note  was  due  he  paid  one  hundred  and  seventy-five  dollars, 
and  in  consideration  thereof  Reynolds  was  to  reduce  the  rate 
from  five  per  cent  to  two  per  cent  per  month,  acknowledg- 
ing that  the  note  was  drawing  five  per  cent,  after  maturity, 
instead  of  the  statutory  rate  as  now  contended.  The  maxims 
which  govern  the  exposition  of  contracts  are  simple  and 
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consistent,  and  were  calculated  to  effect  their  object,  viz. :  to 
do  justice  between  the  parties  to  the  agreement,  by  enforcing 
performance  thereof  according  to  the  sense  in  which  they  mu- 
tually understood  it  at  the  time  it  was  made.  (Chitty's  Ck)n- 
tracts,  76.)  Contracts  are  to  be  construed  according  to  the 
general  intent  appearing  from  the  language  used  in  them. 
(10Vt567;  11  id.  688;  6  B.  Monroe, 612.)  The  language  used 
by  a  party  to  a  contract  must  be  construed  as  he  supposed 
['*'287]  the  other  party  had  a  right  to  understand  it  (^Gunmn 
V.  Bancroft,  11  Vt  493.) 

When  the  language  of  an  agreement  is  plain  and  unequivo- 
cal there  is  no  room  for  construction,  and  though  the  party 
may  have  misapprehended  it,  or  it  may  not  express  his  real 
intent,  yet  it  mtist  be  carried  into  effect  according  to  its  plain 
meaning.  (6  Barr.  41 ;  4  Oillman,  536.)  Construction  must  be 
liberaL  (Chitty,  81.)  Construction  ehaU  be  &vorable,  so  that 
the  agreement  may,  if  practicable,  be  supported.  (Chitty,  82.) 
And  as  the  meaning  to  be  put  on  a  contract  is  that  which  is 
the  plain,  clear  and  obvious  result  of  the  terms  used  thereioi 
BO  those  terms  are  to  be  understood  in  their  plain,  ordinary 
and  proper  sense.  (Chitty,  83.)  Construed  most  strongly 
against  Dudley  and  in  favor  of  Reynolds.  (Chitty,  85;  see 
also  86,  note  3;  also  22  Howard,  118;  11  CaL  18;  2  id.  698; 
6  id.  130.) 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  On  the  16th  day  of  April,  1861,  the  defend- 
ant in  error  commenced  his  action  in  the  district  court  of 
Shawnee  county,  upon  the  following  note: 

^^  $225.  Seven  months  after  date,  for  value  received,  I  prom- 
ise to  pay  O.  A.  Reynolds  or  order,  the  sum  of  two  hundred 
and  twenty-five  dollars,  with  interest  at  the  rate  of  five  per 
cent,  per  month  until  paid.  Guilfobd  Dudley. 

"  Lawrence,  February  9, 1859.'* 

There  was  a  credit  on  the  note  of  one  hundred  and  seventy- 
five  dollars,  paid  October  19, 1859,  which  was  after  the  note 
became  payable.  Dudley,  in  his  answer,  set  forth  two  grounds 
of  defense:  Mret.  A  general  denial.  Second.  That  on  the  19th 
day  of  October,  1859,  Reynolds  agreed  that,  if  Dudley  would 
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tiien  pay  one  hundred  and  Beventj-five  dollars  on  the  note, 
the  remaining  sum  should  draw  but  two  per  centum  per 
month  thereafter,  instead  of  five  per  cent  per  month  as 
stipulated  in  the  note,  and  that  he,  the  [*288]  defendant, 
did  then  and  there  pay  the  said  sum  of  one  hundred  and 
8e?enty-five  dollars  on  the  note,  in  pursuance  of  the  said 
agreement 

To  the  second  clause  of  the  answer  Reynolds  demurred. 
The  court  sustained  the  demurrer,  to  which  ruling  Dudley 
excepted.  The  issue  of  £Etct  made  by  the  first  part  of  the 
answer  was  tried  by  the  court  and  judgment  rendered  for 
Reynolds.  Dudley,  after  the  issue  of  fact  was  found  by  the 
ooort,  moTed  the  court  to  compute  the  interest,  from  the 
maturity  of  the  note,  at  the  rate  of  six  per  centum  per  an- 
Dam«  The  court  overruled  the  motion,  and  computed  the 
interest  at  the  rate  of  five  per  cent  per  month  from  date 
until  the  time  judgment  was  rendered,  and  gave  judgment 
accordingly,  to  which  Dudley  excepted. 

The  first  error  complained  of  is  the  sustaining  the  demur- 
rer to  the  second  clause  of  the  answer.  We  can  see  no  error 
in  this.  There  was  no  consideration  moving  from  Dudley 
to  Reynolds  for  the  pretended  agreement  Dudley  did  not 
do  or  promise  to  do  anythiAg  more  than  he  had  already 
promised  and  agreed  to  do — than  what  he  was  already  bound 
in  law  and  good  conscience  to  do.  Therefore,  there  was  no 
oonsideration  for  a  promise  that  was  in  itself  of  inferior 
character  to  the  agreement  already  made  by  him.  This 
principle  has  been  too  long  and  too  well  settled  to  receive 
any  new  light  from  us,  or  require  the  citation  of  any  authori- 
ties  to  support  it 

The  second  error  complained  of  is  the  computation  of  in- 
terest at  the  rate  of  five  per  cent  per  month  after  the  note 
became  due  and  payable.  When  the  note  was  made  the 
statute  as  to  interest  was  as  follows:  ^^The  parties  may 
agree  in  writing  for  the  payment  of  any  rate  of  interest  on 
money  due  or  to  become  due  on  any  contract''  (Laws  1855, 
p.  433.)  It  seems  impossible  to  make  the  law  clearer  oi 
more  specific,  allowing  the  parties  to  agree  in  writing  on  any 
rate  of  interest  on  money  due  or  to  become  due. 

1&— 1  KAB.  • 
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[*289]  It  is  not  any  part  of  the  duty  of  a  court  to  deter- 
mine whether  a  law  is  a  good  or  bad  one,  or  whether  its 
effects  and  consequences  are  beneficial  or  pernicious,  if  its 
terms  are  dear  and  undoubted.  It  is  only  when  all  other 
means  of  ascertaining  the  legislative  intention  &il,  that,  as 
some  guide  in  appljring  so  uncertain  a  law,  a  court  may  look 
to  the  effect  of  a  law,  and  then  their  interpretation  becomes 
a  sort  of  judicial  l^islation. 

But,  when  the  terms  of  a  law  are  clear  and  precise,  the 
only  duty  of  a  court  is  to  declare  the  applicability  of  the  law 
to  any  given  case.  When  the  legislature  has  expressed  its 
will  in  plain  and  unambiguous  language,  courts  are  bound 
to  say  they  meant  what  they  have  clearly  expressed.  And 
however  obnoxious  the  interest  law  may  be,  and  whatever 
may  be  its  effects,  it  is  clear,  definite  and  explicit,  that  any 
rate  of  interest,  however  extortionate,  whether  the  money  for 
which  such  rate  is  paid  be  due  or  to  become  due,  may  be 
agreed  on  by  the  parties  in  writing,  and  their  contract  has 
the  sanction  of  law,  and  the  court  must  so  decide  it  and 
apply  it  to  the  case  under  consideration. 

Counsel  for  plaintiff  in  error  insists  that  there  is  no  agree- 
ment in  the  note  sued  on  for  the  payment  of  interest  on  it 
after  it  became  due,  and  sustain  their  view  with  reasoning 
very  ingenious.  We  have  examined  the  argument  so  ably 
presented,  and  the  authorities  cited,  with  great  care  and 
anxiety,  and  have  not  been  able  to  see  that  what  parties  have 
declared  was  their  contract  was  not  what  they  agreed  upon. 

The  argument  of  counsel  is,  that  there  is  no  agreement  for 
the  payment  of  interest  on  the  money  after  it  became  due 
That,  on  the  first  day  after  its  maturity,  Re3molds  had  as 
absolute  right  to  the  amount  due  for  principal  and  interest 
at  the  rate  stipulated  in  the  note,  and  nothing  more.  That 
there  was  no  agreement  that  Dudley  should  have  the  money 
for  a  day  longer,  and  the  nonpayment  of  it  on  the  day  afte? 
it  became  payable  gave  Reynolds  an  undoubted  right  oJ 
action  for  [*290]  the  money  and  interest,  and  his  right  o/ 
recovery,  if  he  delayed  his  suit,  would  be  only  the  amount 
of  th«  note  and  the  stipulated  rate  of  interest  till  it  became 
due.    That  by  the  nonpayment  of  th^  note  at  maturity  the 
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contract  became  broken,  forfeited,  and  gone,  and  nothing  re- 
mained to  the  party  but  his  right  of  action  against  Dudley 
to  recover  damages  for  the  nonperformance  of  the  contract 

It  would  give  ns  great  pleasure  to  see  the  case  in  the  light 
in  which  the  counsel  presents  it,  but  when  the  law  allows  any 
tate  of  interest  to  be  agreed  on  in  writing,  on  money  due  or 
to  become  due,  the  only  duty  pf  the  court  is  to  see  if  the 
parties  haye  so  contracted.  If  the  construction  be  as  is 
claimed  by  the  plaintiff  in  error,  the  words  in  the  note, 
**  until  paid,"  have  no  meaning.  The  note  would  have  the 
exact  legal  effect  claimed  by  the  counsel  if  the  words  ''  until 
paid"  were  left  out  The  payee  of  the  note  would  have  the 
right  to  recover  the  &ce  thereof,  and  five  per  cent  per  month 
till  due,  and  the  six  per  cent,  per  annimi  thereafter,  as  a 
matter  of  law;  bi^t  these  words  are  in  the  note  and  have  a 
meaning;  they  declare  for  how  long,  whether  before  or  after 
due,  interest  shall  be  paid  at  the  rate  of  five  per  cent  per 
month,  and  that  declanttion  is  '^  tmtU  paid." 

To  give  to  them  the  effect  claimed  would  be,  not  to  continue 
the  words,  but  arbitrarily  to  declare  that ''  until  paid  "  means 
tmtil  payable.  The  former  means  the  discharge  of  a  debt, 
the  latter  the  time  when  it  becomes  due.  Until  paid  means 
strictly  until  the  discharge  of  the  debt,  while  until  payable 
means  till  the  money  is  due.  The  meaning  of  these  two 
phrases  is,  then,  not  only  widely  different,  but  absolutely  incon- 
sistent each  witii  the  other.  A  debt  cannot  at  the  same  time 
be  paid  and  payable.  The  moment  it  becomes  due  it  is  pay- 
able, if  at  the  same  moment  it  is  paid  it  ceases  to  be  payable. 

Shall  we  presume  that  the  parties  used  the  language  of  the 
note  in  any  other  than  its  correct  and  general  meaning? 
[*291]  Unfortunately,  few  persons  know  better  the  difference 
between  payable  and  paid  than  the  borrower  and  lender,  the 
debtor  and  the  creditor.  If  the  debtor  could,  by  construction 
of  language,  convert  payable  into  paid,  he  would  never  be 
troubled  about  his  debts.  And  if  the  creditor  could,  by  a  like 
construction,  convert  his  claims  that  were  payable  into  claims 
paid,  he  would  seldom  have  occasion  to  come  into  court  for 
his  rights. 

It  is  urged  at  bur  tiuit^  by  the  nonpayment  ot  the  note  at 
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maturity,  the  contract  became  '^  broken,  forfeited  and  goney** 
and  nothing  remained  to  the  party  but  his  right  of  action 
against  Dudley,  to  recover  damages  for  the  nonfeasance  of  the 
contract  Is  it  true  that,  by  the  nonpayment  of  the  note  on 
the  day  that  it  became  due,  it  became  "broken,  forfeited  and 
gone?"  If  it  was  forfeited  and  gone  no  right  of  action  was 
left  for  the  obligee.  The  obligor  had  broken  his  promise,  and 
a  right  of  action  accrued  at  once  to  the  holder  of  the  note. 

But  the  contract  was  not  forfeited ;  it  remained  valid,  in  full 
force  and  binding  on  the  obligor.  By  that  contract  only  could 
the  obligee  recover,  and  by  it  the  obligor  was  to  pay  two  hun- 
dred and  twenty-five  dollars  in  seven  months,  and  to  pay  five 
per  cent,  per  month  for  the  use  of  said  sum  until  the  debt  was 
paid.  In  other  words,  so  long  as  he  had  the  use  of  the  money 
he  would  pay  the  stipulated  compensation.  It  is  true  that 
the  holder  of  the  note  has  his  right  of  action  at  the  expiration 
of  seven  months;  so  also  has  the  obligor  the  power  to  stop 
the  payment  of  so  heavy  a  rate  of  interest  by  discharging  the 
debt;  but  by  continuing  to  use  the  money  he  continues  his 
obligation  to  pay  the  agreed  rate  of  compensation  for  its  use. 
Indeed,  the  language  of  the  note  is  too  clear  to  admit  of  con- 
struction. It  is  too  plain;  the  obligor  has  stipulated,  in  un- 
mistakable terms,  that  he  will  pay  a  certain  rate  of  interest 
on  his  debt  until  it  is  discharged.  The  law  authorizes  such 
a  contract. 

['*'292]  The  great  object  of  all  interpretation  is  to  arrive  at 
the  intention  of  the  parties  contracting,  as  set  out  in  their 
contract,  where  the  terms  of  the  contract  are  uncertain  or  am- 
biguous. (2  Parsons  on  Con.  12.)  But  there  is  no  need  and 
no  room  for  construction  where  there  is  no  ambiguity  in  the 
language  of  the  note  sued  on.  Neither  the  precise  and  exact 
definition  of  the  words,  nor  their  acceptation  in  common  and 
ordinary  use,  will  bear  any  other  meaning  than  the  one  indi« 
cated.  Either  the  court  must  strike  out  the  words  "untQ 
paid,"  or  must  arbitrarily  make  them  signify  until  payable, 
or  give  to  the  contract  the  only  rational  effect  its  language 
will  bear.    We  have  no  choice — the  last  is  our  duty. 

"  To  do  more  than  this  would  be  to  sacrifice,  to  the  apparent 
right  of  one  partg?^  in  oxxeicase,  that  steadfast  adherence  to  law 
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and  principle  which  oonstitQte  the  only  protection  and  de- 
false  of  all  rights  and  all  parties."    (  2  Parsons  on  Con.  18.) 

In  considering  this  case  we  have  been  led  to  examine,  wiih 
care,  the  decisions  i^on  the  interest  question  in  the  second, 
third  and  fourth  Minnesota  reports.  They  conflict  with  each 
other  as  to  the  principles  on  which  they  are  settled.  The  case 
otlbkotii>.Mar€ton^  (8  Minn.  339,)  which  overrules  the  case 
of  Mam,  Oraig  etoLv.  OaUender^  Flint  &  a.,  (2  Minn.  850,)  is 
directly  opposed  to  the  views  we  have  presented,  but  we  are 
nnable  to  perceive  the  trutii  of  the  principle  on  which  the 
court  decides  that  case,  and  therefore  cannot  agree  with  its 
condnsion.  If  we  have  not  obscured,  by  an  attempt  to  eluci- 
date, the  plain  law  of  the  case  under  consideration,  an  ana> 
lytical  examination  of  the  principle  upon  which  the  Minne- 
sota case  fests  is  unnecessary. 

The  decision  of  the  court  below  is  afllnned,  and  judgment 
rendered  for  the  costs  in  this  court  against  the  plaintiff  in 
enor. 

All  the  Justices  concurring. 


[*293]    Sakubl  Habsh  v.  Thomas  Moboak,  et  oL 

1.  JoivDKB  ov  PAKTiBi;  MochonUfs  IAm».  A.  B.  C  and  D.,  (plaintiflb,) 
each  filed  a  separate  mechanic's  lien  on  the  premises  of  £.,  (defend- 
ant,) for  work  and  material  used  under  contract  with  £.  in  build- 
ing a  house  thereon.  E.  held  the  lot  under  an  ageeement  in 
writing  firom  F.— made  a  defendant  below  on  his  own  motion^to 
the  effect  that  F.  was  to  convey  by  warranty  deed,  in  fee  simple, 
on  the  receipt  of  one  thousand  dollars,  which  contract  was  unre- 
corded. Hdd: 

1«  That  these  seyeral  plaintiffa  were  not  interested  in  the  subject 
of  action,  nor  jointly  interested  in  obtaining  the  relief  demanded, 

l^OTK.— Where  8.  exeeated  to.  A.  two^promlBBory  iiotet»  «ad  a  mortgafo  on  nal 
^^'^  to  leeure  the  paymsnt  of  the  n^tea,  an4  A.  aderward  awlgned  one  of  the 
^^'^  to  H.,  hdd,  that  A.  and  M.  cannot  sue  JoMly  as  plaintiA  on  the  notes  and 
iDortcage,  bat  each  haa  his  eepaxate  action.   CSwenaoa  v.  Mow  Ch.,  14  Kas.  SV.) 
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80  88  to  be  Joined  «8  plalntiflh  under  section  forty-one  of  the  dyil 
code,  nor  were  they  ''united  in  intereeti"  lo  m  to  be  Joined  under 
eection  forty-three. 

2.  That  these  seyeral  caiues  of  action  do  not  ^affect  all  the  par> 
ties  to  the  action,"  so  as  to  be  united  in  an  action  under  sections 
eighty-nine  and  ninety  of  the  code. 

8.  That  a  motion  to  consolidate  the  separate  actions  faron^lit  by 
the  different  plaintifb  to  foreclose  the  respectiYe  liens^  even  if 
made  by  defendant,  should  be  denied. 

4.  That  the  several  plaintiflts  under  sections  sixteen,  seventeen 
and  eighteen  of  ''An  act  for  securing  liens  to  medianics  and 
others/'  approved  February  3,  1859,  could  daim  no  greater  or 
higher  interest  in  the  lot  than  E.  had. 

5.  That  a  judgment  in  a  consolidated  suit  of  these  several  plain** 
tiffe  against  E.  foreclosing  the  several  liens,  which  directs  the  sale 
of  the  lot  without  the  consent  of  F.,  is  unwarranted  and  contraiy 
to  law,  and  should  be  reversed* 

Error  from  Leaomworth  Dittricl  Court 

Petition  in  error  by  Samuel  Harsh  against  Thotaas  Mor- 
gan, Patrick  Gelatin  and  Nichols  <fe  Morton.  ThA  frets  are 
stated  in  the  opinion  of  the  court 

Robert  Orosner,  for  plaintiff  in  error. 
Thomas  P.  Ferdony  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J.:  This  case  comes  before  the  court  on  a  petition 
in  error  from  a  judgment  rendered  by  the  first  district  court 
for  Kansas  territory,  Pettit,  O.  J.,  presiding,  sitting  in  the 
county  of  Leavenworth,  December  Term,  1860. 

The  action  was  a  consolidation  of  three  separate  actions 
previously  commenced  by  the  defendants  in  error  against  one 
['*'294]  Patrick  GonnelL  The  plaintiff  in  error.  Harsh,  had, 
pending  these  actions,  been  made  a  party  defendant  upon 
his  own  motion.  The  three  separate  and  distinct  actions 
were  subsequently  consolidated  by  order  of  the  court,  and 
judgment  rendered  therein  in  favor  of  each  of  the  original 
plaintifBs  separately.  The  case  was  tried  by  the  court  below 
without  the  intervention  of  a  jury,  upon  the  following  agreed 
statement  of  £acts: 
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^Sttttement  of  faotB;  We  agree  that  the  following  may  be 
lead  to  the  ooart  as  the  testiinony  in  the  caaeB  consolidated 
under  the  aboTo  title:  Connell,  on  the  29th  of  Api:il,  1859, 
bought^  by  agreement  in  writing,  of  Harsh,  the  south  half  of 
lot  four  and  north  half  of  lot  three  in  block  thirteen,  Leav- 
enworth city,  agreeing  to  pay  on  demand  therefor  one  turns' 
and  doUanj  and  on  payment  to  have  warranty  deed  in  fee 
ample  for  same.  Connell  immediately  took  possession,  with 
Harsh's  consent,  and  proceeeded  to  build  the  house  thereon, 
and  did  build  it — ^Morgan's  account  for  work  and  materials 
amounting  to  one  hundred  and  fifty-seyen  dollars  and  thirty* 
four  cents,  and  were  furnished  under  contract  with  Connell 
for  and  upon  the  said  house  on  said  lots.  His  lien  was  filed 
in  the  office  of  the  clerk  of  the  district  court  on  the  7th  day 
of  January,  A.  D.  1860. 

"Gelstin^  account  for  materials,  Amounting  to  two  hun* 
dred  and  twenty-six  doUars  and  eighty-seven  cents  and  inter- 
est, as  stated  in  Gelatin's  petition,  is  correct,  and  the  materials 
were  furnished  on  the  4tli  day  of  October,  A.  D.  1869,  under 
contract  with  Connell,  for  the  house  on  said  lots.  His  lien 
was  filed  in  the  office  of  the  district  clerk  of  Leavenworth 
county  on  the  5th  day  of  May,  1860. 

^'Nichols  &  Morton's  account,  amounting  to  one  hundred 
and  forty-seven  doUazs  and  eighty  cents,  for  materials  fur- 
nished on  the  28th  day  of  October,  A.  D.  1859,  to  be  used  in 
omstructuig  said  house,  is  correct,  and  said  materials  were 
[*295]  furnished  under  contract  with  Connell,  and  were  used 
in  the  house  aforesaid.  Their  lien  was  filed  on  the  30th  day 
of  May,  1860,  in  the  office  of  the  derk  of  the  district  court 
of  this  county,  and  at  the  same  time  in  the  office  of  the 
r^^ister  of  deeds. 

^  About  the  first  of  October,  1859,  Connell  paid  Harsh  on 
said  lot  twio  bulndred'  and  sixty Hsix  dollars  and  forty  centS| 
and  never  paid  any  more.  On  the  *first  of  March,  1860,  the 
agreement  for  Harsh  to  convey  to  Connell  was  canceled  by 
the  consent  of  both  parties,  and  Connell  transferred  his  inter- 
est in  the  premises  to  Harsh,  and  gave  Harsh  the  possession 
of  the  liouse  and  lot,  which  he  still  retains. 

*'Th6  house  is^  a  firame  dwelling  house,  and  a  permanent 
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fixture.  Haish's  title  to  the  lots,  befi»8  he  sold  them  to 
Connell,  was  a  perfect  fee  simple  titla    The  two  half  lots 

were,  on  the  first  of  March,  1860,  worth  about dollars. 

On  the  first  of  January,  1860,  the  building  aforesaid  was 
completed,  being  constructed  partially  of  the  materials  fur« 
nished  by  Gelstin,  Morgan  and  Nidiols  &  Morton.  The 
agreement  between  Harsh  and  Connell  for  the  sale  and  pur<s 
chase  of  the  lot  was  never  recorded." 

(Signed,)  ^'  R.  Cbozisb,  attorney  for  Oonnell  and  Harsh ; 
EwiNG  &  MoCooK^  attorneys  for  Thomas  Moigan;  Haldea^ 
MAN,  Staitley  &  Fenlon,  attomeys  for  P.  Oelstin ;  Hemingbat 
&  Tabr,  attorneys  for  Nichols  and  Morton." 

The  finding  and  judgment  of  the  court  are  as  follows: 

^'  And  now  at  this  day  this  cause  came  on  to  be  heard,  upon 
the  p^adings  and  agreed  statement  of  feu^ts  herein  filed,  and 
by  consent  of  parties  was  submitted  to  the  court  for  triaL 
Whereupon,  after  argument  of  counsel,  the  court  finds: 

^^Fbrst,  That  there  is  due  from,  defendant,  Patrick  Connell, 
to  the  plaintiff*,  Thomas  Morgan,  the  sum  of  one  hundred 
and  [*296]  fifty-seven  dollars  and  thirty-four  cents,  being  the 
said  sum  set  forth  in  toid  agreement.  That  there  is  due 
from  the  said  defendant,  Patrick  Connell,  to  the  said  plaintiff, 
James  L.  Nichols  and  Nathaniel  Morton,  partners  as  Nichols 
&  Morton,  the  simi  of  one  hundred  and  fortynseven  doUars 
and  eighty-six  cents,  which  said  sum  £be  plalntifib  respect- 
ively ought  to  have  and  recover  from  the  said  defendant^ 
Patrick  Connell. 

^^  Second.  That  the  defendant,  Samuel  Harsh,  has  a  lien 
upon  the  lot  of  ground  upon  which  the  house  mentioned  iu 
said  agreement  is  situated,  to  wit:  A  lot  composed  of  the  south 
half  of  lot  four  and  the  north  half  of  lot  three  in  block  thir- 
teen in  the  city  of  Leavenworth,  according  to  the  original  plat 
of  said  dty,  which  said  lien  attaches  to  said  lot  alone,  and  is 
measured  by  the  present  value  of  said  lot,  to  be  ascertained 
by  an  appraisement  had  and  made  according  to  law  as  if  there 
were  no  house  in  existence  upon  said  lot,  and  by  deducting 
from  said  appraised  value  the  sum  of  two  hundred  and  sixty- 
six  dollars  and  forty  cents,  the  sum  paid  to  said  Harsh  by  said 
Connell  as  a  payment  on  said  lot,  on  the  1st  day  of  October, 
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1859,  as  i>er  &ct8  agreed.    To  which  ruling  of  the  oourt  the 
said  defendants,  bj  R.  Crozier,  Esq.,  their  attorney,  except. 

''  ThML  That  each  of  said  plaintifis,  to  wit:  Thos.  Morgan, 
Patrick  Gelatin,  and  Nichols  A  Morton  as  partners,  is  entitled 
to,  and  has,  a  valid  and  subsisting  lien  upon  the  said  lot,  to- 
gether with  the  house  thereon,  for  the  several  sums  so  as 
aforesaid  found  due  to  each  from  the  defendant,  Patrick  Con- 
nell,  to  which  ruling  of  the  oourt  the  said  defendants,  by  R. 
Grader,  Esq.,  their  attorney,  except 

^It  is  therefore  considered  by  the  oourt,  that  the  said 
plaintifis  have  and  recover  from  the  said  defendant,  Patrick 
OonneU,  the  said  several  sums  so  as  aforesaid  found  due  to 
each  of  them  respectively ;  and  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  house  and  lot  be  sold  according  to 
lav,  for  cash  in  hand,  to  the  highest  bidder. 

[*297]  "  That,  before  such  sale  shall  take  place,  the  officer 
executing  the  decree  shall  cause  said  house  and  lot  to  be 
appraised  according  to  law,  and  shall  cause  said  lot  to  be 
appraised  separately,  without  reference  to  the  house  thereon, 
according  to  law.  That  out  of  the  proceeds  of  such  sale  the 
said  officer,  upon  confirmation  thereof,  shall  pay — Mr^,  The 
costs  and  expenses  of  all  proceedings  herein.  Second.  Shall 
pay  to  Samuel  Harsh  the  value  of  said  lot  as  found  by  the 
separate  appraisement  so  as  aforesaid  ordered,  deducting  from 
such  value  the  sum  of  two  hundred  and  sixty-six  dollars  and 
forty  cents.  Third.  Shall  pay  the  judgment  of  the  several 
plainti£EB  herein  against  defendant  Connell,  pro  rata.  Fourth, 
Shall  pay  over  to  defendant,  Patrick  Connell,  or  his  repre- 
sentatives, such  sum,  if  any,  as  may  remain  in  his  hands. 
And  it  is  further  ordered  that  an  order  issue  to  Alonzo  F. 
Callahan,  a  master  commissioner  of  this  court,  commanding 
him  to  execute  this  decree  and  make  due  return  to  this  court, 
at  the  next  term,  of  all  he  shall  have  done  thereunder.  To 
which  ruling  of  the  court  the  said  defendants,  by  their  attor- 
ney, R.  Grozier,  Esq.,  except." 

The  assignment  of  error  is  as  follows: 

First.  That  said  actions  were  improperly  consolidated. 

Second.  That  the  said  district  court  erred  in  directing  the 
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manner  in  which  the  lien  of  the  said  Hardi  upon  the  lot  in 
controversy  should  be  measured. 

ThircL  The  court  erred  in  finding  that  the  defendants  herein 
had  a  valid  lien  upon  the  lot  in  the  petition  described* 

Fourth.  The  court  erred  in  finding  that  the  defendants 
herein  had  a  valid  lien  upon  the  house  in  the  petition  men- 
tioned. 

Fifth,  The  court  erred  in  directing  that  the  whole  of  said 
lot  should  be  sold  to  satisfy  the  judgment  in  said  consoli- 
dated action  rendered. 

Sixth.  The  court  erred  in  directing  that  out  of  the  pro- 
ceeds of  the  said  sale  of  the  premises  in  controversy,  the 
said  Samuel  Harsh  [*298]  should  be  paid  only  an  amount 
equal  to  the  then  present  value  of  the  lot  aforesaid,  less  two 
hundred  and  sixty-six  dollars  and  forty  cents,  said  value  to 
be  determined  by  an  appraisement. 

Seventh.  The  judgment  of  the  said  courts  so  far  as  it  affects 
the  interests  or  rights  of  the  said  Harsh,  is  against  the  law. 

Eighth.  The  judgment  of  the  said  court,  so  far  as  it  affocts 
the  interests  or  rights  of  the  said  Harsh,  is  against  the  evi- 
dence. 

The  prayer  for  relief  is  that  said  judgment,  so  &r  as  it 
affects  said  Samuel  Harsh,  be  reversed  and  set  aside. 

Mrat  As  to  the  consolidation  of  actions,  the  code  (  §  168,) 
provides  that:  "Whenever  two  or  more  actions  are  pending 
in  the  same  court,  which  might  have  beenjmned^  the  drfendcmt 
may,  on  motion  and  .notice  to  the  adverse  party,  require  him 
to  show  cause  why  the  same  shall  not  be  consoUdated,  and  if 
no  cause  be  shown  the  said  several  actions  shaU  be  consoli- 
dated." 

The  first  point  to  be  determined,  then,  under  this  provi- 
sion, is  whether  the  three  separate  and  distinct  actions  pend- 
ing in  the  district  court  for  Leavenworth  county,  in  which 
Thomas  Morgan,  Patrick  Gelstin  and  Nichols  &  Morton  were 
plaintiffs  respectively,  might  have  been  joined.  The  action  of 
the  plaintiff,  Morgan,  was  for  labor  as  a  painter  and  glazier 
upon  the  house  mentioned.  The  actions  of  Nichols  &  Morton 
and  of  Patrick  Gelstin  were  each  for  lumber  sold  to  defendant 
Connell  to  be  used  in  the  construction  of  said  house.    There 
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can  be  no  pretense  that  at  common  law  such  separate  but 
similar  causes  of  action  could  have  been  joined.  If  a  different 
nile  obtained  at  the  time  these  actions  were  brought,  it  must 
have  been  by  virtue  of  sections  forty-one  and*  forty-three,  or 
flections  eighty-nine  or  ninety,  of  the  code  of  civil  procedure. 

Section  forty-one  provides  that "  all  persons  having  an  in- 
terest in  the  subject  of  the  action,  and  in  obtaining  the  relief 
[*299]  demanded,  may  be  joined  as  plaintifis,  except  as 
otherwise  provided  in  tiiis  title.** 

In  the  case  of  Morgan,  the  mbject  of  the  action  was  the  contract 
between  himself  and  Connell  in  respect  to  the  labor  mentioned, 
which  Morgan  had  performed  on  his  part,  but  which  Connell 
refused  to  perform  by  making  payment.  In  that  contract 
neither  (jelstin  nor  Nichols  &  Morton  had  any  interest  what- 
ever, nor  had  Morgan  any  interest  in  the  causes  of  action  set 
up  by  Grelstin  and  Nichols  &  Morton  respectively.  Neither 
can  it  be  said  that  these  several  parties  were  jointly  interested 
"tn  obtaining  the  relief  demanded.*^  True,  each  party  sought  to 
subject  the  house,  with  the  lot  upon  which  it  was  erected,  to 
a  lien  in  his  behalf.  But  to  each  party  plaintiff  it  was  mat- 
ter of  indifference  whether  the  other  parties  succeeded  or  not^ 
except  in  the  contingency  that  the  property  should  prove 
inadequate  to  the  payment  of  all  three  of  the  claims,  in 
which  case  the  interest  of  each  plaintiff  would  have  been 
against  the  recorery  of  the  others. 

Section  forty-three  of  the 'code,  which  provides  that  "of 
Uie  parties  to  the  action  those  who  are  tmited  in  interest  must 
be  joined  as  plaintiffs,"  or  defendants,  is  still  stronger  and 
more  conclusive  to  the  same  effect  Section  eighty-nine  pro- 
vides that  the  plaintiff  may  unite  several  causes  of  action  in 
the  same  petition,  whether  they  be  such  as  hc^re  heretofore 
been  denominated  legal  or  equitable,  or  both,  when  they  are 
included  in  either  one  of  the  sev^n  classes  therein  enumer- 
ated, none  of  which  classes  includeb  the  three  causes  of  action 
of  the  several  plaintiffis  in  the  consolidated  action  at  bar ;  and 
section  ninety  contains  a  general  provision  which  alone  would 
seem  to  be  conclusive  on  the  point  now  under  discussion,  viz.: 

"Sfic.  90.  The  ccpuaee  of  action  eo  united  iMist  affect  all  the 
poitttt  to  the  action^  and  not  require  different  places  of  triaL'' 
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["^300]  It  has  already  been  shown  that  the  several  causes 
of  action  in  the  case  at  bar  do  not  qffect  all  the  parties  to  the 
action,  and,  if  we  are  correct  in  tha^t  condusion,  the  power  of 
the  court  below  to  order  a  consolidation  of  the  three  actions 
there  pending,  even  upon  motion  of  the  defendant,  must  be 
denied.  But  even  admitting  that  [the]  three  actions  were 
such  as  might  have  been  joined,  the  code  (§  153)  makes  no 
provision  for  their  consolidation,  except  on  motion  of  the  de- 
fendant and  notice  to  the  adverse  party  to  show  cause;  while 
the  record  in  this  case  shows  clearly  that  the  consolidation 
was  ordered  by  the  court  upon  the  motion  ot  plaintiff  *8  counsel, 
and  loithoiU  notice  to  the  adverse  party  to  show  cause. 

But  it  may  perhaps  be  urged  that,  if  the  consolidation  of 
the  three  actions  was  erroneous  it  was  an  error  of  form  only, 
and  not  such  an  error  as  affects  the  substantial  rights  of  the 
adverse  party,  inasmuch  as  each  of  the  three  causes  of  action 
was  examined  separately,  and  sustained  upon  its  own  indi* 
vidual  merits,  and  that  no  other  or  greater  effect  can  be  given 
to  the  judgment  rendered  in  said  consolidated  action,  as 
against  the  plaintiff  in  error,  than  the  three  several  judgments 
would  have  had  in  case  no  consolidation  had  taken  place, 
and  consequently  that,  under  the  provisions  of  the  code, 
(§  148,)  the  judgment  cannot  be  reversed  or  affected  by 
reason  of  the  alleged  error.  We  therefore  proceed  to  consider 
the  second  alleged  error,  as  set  forth  in  the  petition  in  error. 

Second.  Did  the  court  err  '^  in  directing  the  manner  in  which 
the  lien  of  said  plaintiff  in  error,  Harsh,  upon  the  lot  in  con- 
troversy should  be  measured?" 

We  use  tlie  language  in  which  the  alleged  error  is  assigned, 
though  we  apprehend  that  the  claim  of  Harsh  upon  the  land 
would  hardly  1^0  called  a  lien  in  strict  legal  parlance,  inasmuch 
as  he  appears  to  have  been  the  owner  of  the  land  in  fee  simple^ 
as  appears  from  the  statement  of  /xcte,  and  that  fee  simple 
titie  has  never  been  divested.  The  language  used  by  ['''SOI] 
the  counsel  in  assigning  the  error  has  reference  to  that  used 
in  the  judgment,  in  which  the  court  finds  that  "  Harsh  has  a 
lien  upon  the  lot,  describing  it,  and  that  said  lien  attaches  to 
said  lot  alone,  and  is  measured  by  the  present  value  of  said 
lot,  to  be  ascertained  by  an  appraisement  had  and  made 
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according  to  law,  as  if  tbere  was  no  house  in  existence  upon 
said  lot^  and  by  deducting  from  such  appraised  value  the  sum 
of  two  hundred  and  sixty-six  dollars  and  forty  cents,  the  sum 
paid  to  Harsh  by  said  Connell  as  a  payment  on  said  lot  on 
the  Ist  day  of  October,  1859." 

From  an  examination  of  the  statute  under  which  these 
proceedings  were  had,  it  is  obvious  that  this  part  of  the 
judgment  cannot  be  sanctioned.  At  the  time  the  labor  was 
performed  and  the  materials  furnished,  for  which  payment 
u  sought  to  be  recovered  in  this  action,  the  lien  law  in  force 
was  the  statute  of  1859,  entitled  '^  An  act  for  securing  liens 
to  mechanics  and  others,"  approved  February  3,  1859, 
among  the  provisions  of  which  are  the  following,  viz.: 

Sec.  16.  The  land  upon  which  any  building  shall  be  erected, 
together  with  a  convenient  space  around  the  same,  not  ex- 
ceeding five  hundred  square  feet  dear  of  the  building,  shall 
also  be  subject  to  the  Uens  created  by  virtue  of  this  act^^ 
Ae  ioid  land  thaU  have  fte^n,  at  the  time  of  erecting  the  aaid 
buSiding,  the  property  of  the  penon  who  ehaU  have  caxAsed  the  same 
to  be  erected,        « 

Sec.  17.  If  the  person  who  shall  have  caused  the  building 
to  be  erected  has  an  estate  in  fee  for  life,  or  any  less  estate, 
either  in  law  or  in  equity,  or  if  the  land  on  which  the  build- 
ing is  erected,  at  the  time  of  the  contract  for  building  or  for 
furnishing  materials  therefor,  is  mortgaged  or  under  any 
other  lien  or  incumbrance  by  contract  or  statute,  thepereon 
vAo  procures  the  work  to  he  done  shaUy  neverthdesSf  be  considered 
the  oumer  to  the  extent  of  his  right  and  irUerest  in  the  land^  and 
the  lien  before  provided  for  by  this  act  shcJl  bind  his  [*302] 
w}u)ie  estate  and  interest  therein,  and  the  creditor  may  cause 
the  right  of  redemption,  or  whatever  other  right  or  estate  the 
ovmer  had  in  the  land,  to  be  sold  and  applied  to  the  discharge 
of  his  debt,  according  to  the  provisions  of  this  act. 

Sec.  18.  The  word  "  owner,"  in  this  chapter,  includes  any 
person  who  has  any  estate  or  interest  in  the  land,  and  the 
hen  hereby  given  extends  to  the  whole  of  his  interest  and 
estate  in  the  land,  and  no  further. 

The  statement  of  facts  shows  that  the  defendant,  Connell, 
had  no  title  to  the  lot  in  question,  except  what  he  might 
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derive  from  an  agreement,  in  writing,  betwem  himself  and 
said  Harsh,  never  recorded,  by  which  it  was  stipulated  that 
said  Harsh  should  convey  the  premises  tasaid  Connell  on 
payment  of  one  thousand  dollars.  This  was  the  extent  of 
Connell's  interest  in  the  land  the  house  was  erected  upon. 
The  plaintiffs  who  furnished  laborer  materials  for  said  house, 
in  pursuance  of  contracts  made  with  Connell,  can  claim  no 
greater  or  higher  interest  in  the  land  than  Connell  had.  The 
stream  cannot  rise  higher  than  its  fountain,  nor  could  Con- 
nell, by  his  contract  with  Che  plaintifb,  convey  to  them  a 
higher  title  to  the  land  than  he  possessed. 

The  first  twenty-three  sections  of  the  act  of  February  8, 
1859,  were  repealed  by  the  act  of  February  27, 1860 ;  but,  even 
if  such  proceeding  could  affect  the  proceedings  in  this  case, 
sections  one  and  ten  of  the  last  named  act  contain  in  effect 
the  same  provisions  as  to  the  point  under  consideration  as 
the  act  which  it  supersedes. 

It  is  plain  therefore  that,  in  so  &r  as  the  judgment  in  the 
court  below  directed  the  sale  of  the  lot  in  question  without 
the  consent  of  Harsh,  it  is  unwarranted  and  tK)ntrary  to  law. 
It  is  unnecessary  to  discuss  farther  the  alleged  errors  upon 
the  record,  the  greater  part  of  them  having  been  discussed 
incidentally  under  the  second  assignment,  and  the  riemaining 
[*303]  points  being  immaterial  in  the  disposition  of  the  case 
pending  before  the  court 

It  is,  therefore,  ordered  by  the  court,  that  the  judgment 
rendered  in  this  action  in  the  court  bdow  be  reversed  and 
set  aside,  and  a  new  trial  granted  in  the  several  actions 
improperly  consolidated.    Judgment  in  this  oourt  for  costs. 

Kingman,  J.,  concurring. 

Cobb,  C.  J.,  took  no  part  in  the  decision,  the  cause  having 
been  argued  at  a  previous  term  and  before  he  went  upon  the 
bench. 
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William  W.  Baceub  v.  Ira  Clark. 

L  PuADno.  As  to  which  party  shall  plead  the  several  matters  going 
to  ibnn  the  issae,  the  code  has  made  no  change  from  the  provisions 
of  the  common  law.  Under  both  systems  of  pleading,  the  facts 
eonstitatmg  the  cause  of  acdon  must  be  pleaded  by  plaintiff,  and 
those  constituting  the  defense  by  defendant 

1  ■;  Ztmttafion.    It  was  never  neceeaary  at  common  law  for 

the  plaintiff  to  show  that  his  cause  of  action  was  not  barred  by  the 
statute  of  limitation.  This  was  a  matter  to  be  pleaded  by  defend- 
ant The  code  has  nowhere  indicated  an  intention  to  shift  the 
borthen  of  pleading  from  one  party  to  the  other,  and  the  allegation 
of  the  time  within  which  a  cause  of  action  aciTued  may,  in  general, 
be  wholly  omitted.  In  those  cases  only  where  the  allegation  of 
time  in  common  law  pleading  was  material  and  travezsable  need 
the  time  now  be  stated.  Ci] 

t,  ■■;  FetUUm,   A  petition  to  recover  for  work,  otherwise  stat- 

ing facts  sufficient  to  constitute  a  cause  of  action,  but  omitting  an 
allegation  of  the  time  when  the  work  was  done,  held  to  be  suMcient 
on  demnrrsr. 

4.  SrATon  of  Frauds;  VerdkL  A  contract  wherein  work  on  a  house 
was  to  be  done  on  the  credit  of  B.,  and  B.  did  not  own  the  house, 
hdd  not  to  come  within  the  statute  of  frauds.  A  verdict  of  indebt- 
edness against  B.,  in  a  suit  on  such  a  contract,  will  not  be  disturbed 
where  there  is  a  conflict  of  testimony  and  that  in  the  affirmative  is 
sufficient  to  sustain  it 

fi.  AffiDA vm ;  ExeepHom.  Affidavits  on  a  motion  in  the  court  below, 
to  become  a  part  of  the  record  so  as  to  be  reviewable  by  the  supreme 
courts  must  be  included  in  the  bill  of  exceptions.  ( Followed  AU- 
ic^9.a7ii^9Kas.91;  Mclnioih  v.  (kavf ard  Cb,,  IS  id.  177;  Jenkav. 
aOiool  Dittrid,  18  id.  360;  FaUe  v.  Farkinwn,  id.  467.)  P] 


[1]  A  pelltloii  thai  ifaowi  upon  lis  flu»  fhat  the  cause  of  action  la  bamd  by  the 
Matme  of  limitation  doei  not  state  £ftct8  sufficient  to  constitute  a  cause  of  action. 
(2iMev.2inM,  6  Kaa.  188.)  An  omission,  In  a  bill  of  particulars  fiyr  work  and  labor, 
to  state  the  time  at  which  the  work  sued  for  was  done,  la  not  a  fatal  deliMst,  or  one 
iQiBdent  to  justify  the  supreme  court  in  reyendng  a  Judgment  rendered  thereon. 
( Jfupaa  f .  Ai^,  16  Kaa.  68.) 

[2]  The  statote  directs  what  matteis  shall  be  entered  on  t|ie  docket  of  a  Justice  of 
tb«  peace,  and  if  a  party  desires  to  preserve  the  rulings  of  the  Justice  as  to  other 
Batten,  for  roTiew  or  petition  la  flnor,  he  must  take  a  bill  of  exoeptiona.   (JS^cmmbi 
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6.  EviDSNGi;  Ikdarations.  The  dedaxations  of  a  party  in  his  own 
fiiYor,  though  made  to  the  opposing  party,  are  not  per  se  evidence 
for  himself  They  are  admissible  only  for  the  purpose  of  showing 
that,  at  the  time  such  declarations  were  made,  the  opposing  party» 
by  words  or  conduct^  admitted  their  truth.    [*304] 

7.  Verdicf;  New  TriaL  The  record  shows  that  about  two  hundred 
dollars  of  the  verdict  was  rendered  for  the  making  of  oomioe, 
proved  to  have  been  worth  fifty  cents  per  foot,  but  shows  no  evidence 
of  the  quantity  of  cornice  made.  Hetd,  that  the  verdict  is  unsus- 
tained  by  evidence,  and  that  it  was  error  in  the  court  below  to  refuse 
to  grant  a  motion  for  a  new  trial,  raising  that  point  Such  verdict 
comes  within  the  provisions  of  both  the  fifth  and  sixth  causes  for 
vacating  verdicts,  reports  or  decisions,  laid  down  in  section  three 
hundred  and  seven  of  the  code  of  1858. 

8.  SupBBMB  Court;  New  TriaL  Section  five  hundred  and  twenty-six 
of  the  code,  as  amended  by  section  four,  chapter  twenty*six,  of  the 
laws  of  1860,  gives  the  supreme  court  power  to  reverse  or  modify 
an  order  of  the  district  court  that  grants  or  refuses  a  new  trial. 

9.  New  Trial;  Verdict  On  a  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  is  not  sustained  by  sufficient  evidence,  where  there 
is  no  evidence,  or  where  there  is  a  total  lack  of  evidence  in  any 
point  essential  to  a  recovery,  as  where  the  verdict  as  to  a  part  of 
the  sum  found  due  is  unsubstantiated  by  evidence,  the  question  pre- 
sented to  the  court  is  clearly  a  simple  question  of  law.  (F<^owed 
BaUufoy  v.  IKUiken,  8  Kas.  652;  BaUwaif  v.  Kunkd,  17  id.  IQS.)  l^ 

Error  from  Leavenworth  District  (hurt. 
The  opinion  contains  a  fall  statement  of  the  £Eu;ts. 

Robert  Croder^  for  plaintiff  in  error. 

[3]  Where,  after  an  inapection  of  the  entire  record  of  a  caae,  It  is  found  that  the 
eTidenoe  Is  conflicting,  and  that  there  1b  not  a  great  preponderance  of  the  evidence 
against  the  verdict,  and  the  verdict  la  not  against  the  law,  the  supreme  court  will  not 
disturb  the  order  of  the  district  court  overruling  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  law  and  the  eifldenoe.  (JBaflisairv.Cb2di«eB,6 
Kaa.82.) 

Where  the  verdict  of  a  Jury  has  been  rendered  upon  oral  testimony,  and  the  testi- 
mony (ending  to  support  the  verdict  would  be  sufficient  therefor  if  it  was  not  con- 
tradicted by  other  testimony,  and  the  district  court  has  approved  the  verdict  by 
reftLdng  to  set  it  aside  and  to  grant  a  new  trial,  the  supreme  court  will  not  reverse  the 
Judgment  of  the  district  court  and  order  a  new  trial  to  be  granted,  where  the  only 
ground  therefor  Is  that  the  verdict  is  not  sustained  by  sulfldent  evidence.  ( Late  v. 
JoAnnyeote,  9  Kas.  5U,  519,  et  seq. ;  SaHwxy  v.  MontOle,  10  Kas.  120, 127,  and  cases  ttiere 
dted;  Davenport  v.  siUotl,  10  Ess. 687;  BaUroad  v,  Chate,  11  Ess. 47;  Brewtter  v.  BaU, 
UEaM.vn;Maifln>adv.8UKi^itrd,UKMM,9UiAmeri^ 
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L  B,  Wheaty  for  defendant  in  error: 

When  the  evidence  is  contradictory^  and  the  jury  might 
find  either  way,  the  court  will  not  set  aside  the  finding.  (Doug- 
Im  V.  TauMy,  2  Wend.  352 ;  Lewia  v.  Payn,  4  Wend.  423 ;  Tiffin 
V.  FmesUr,  8  Mo.  643;  2  Cow.  483;  Dauwn  v.  Bobbins,  6  Gil- 
man,  72;  Eoans  v,  Fisher  et  al.,  id.  569;  Johnson  v,  MavUon,  1 
Scam.  533.)  The  evidence  as  to  whether  Backus  authorized 
the  work,  etc,  to  be  done,  or  ratified  the  doing  of  it  for  him 
after  it  was  done,  is  conflicting.  Backus,  by  referring  Clark 
to  Anton,  is  bound  by  Anton's  acts.  An  adoption  of  part  of 
the  acts  of  an  agent  ratifies  all.    (Chitty  on  Contracts,  p.  202.) 

Motions  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  are  addressed  to  the  sound  discretion  of  the  court 
which  tried  the  case,  and,  in  general,  the  exercise  of  that  dis- 
cretion [*305]  will  not,  at  common  law,  be  reviewed  on  error. 
{Mam  V.  Fox,  7  Ohio  St  317 ;  Seney 's  Ohio  Code,  p.  277,  note  n.) 

The  affidavit  copied  into  the  transcript  in  this  case  is  no 
part  of  the  record,  and  cannot  be  considered  in  the  decision 
of  this  cause,  the  same  not  being  a  part  of  the  bill  of  ezcep- 
tioDs  or  incorporated  therein.  (Tiffin  v.  Forrester,  8  Mo.  644; 
Staith  V.  WUsm,  26  His.  188;  5  Gilman,  126;  McDonald  v.  Ar- 
imt,  14  His.  58.) 

The  evidence  would  be  merely  cumulative,  even  if  Backus 
had  the  testimony  of  Anton,  and  would  not  require  a  different 
finding.  It  would  still  be  the  business  of  the  jury  to  say 
whether  they  would  believe  Clark  or  not.  When  the  evidence 
is  merely  cumulative,  a  new  trial  will  be  denied.  (Seney's 
Ohio  Code,  p.  277,  note  bb;  Reed  v.  McOrew,  5  Ohio,  375;  Per- 
n»  Adm^rs  v.  Prod.  Ins.  Co.,  11  Ohio,  147.) 

The  petition  avers  the  work,  etc.,  to  have  been  done,  etc., 
under  contract  with  Backus,  and  then  avers,  in  substance,  the 
bets  set  forth  in  a  common  law  indebUatvs  assumpsit  count 
Defendant  in  error  cannot  see  how  the  statute  of  limitation 
will  apply  in  this  case.  Section  one  hundred  and  forty-eight 
of  the  code  of  1859  cures  any  defect  in  the  petition,  if  there 
uany. 

Section  one  hundred  and  thirty-two  of  the  code  allows  the 
copy  of  the  account  to  be  considered  as  part  of  the  petition 

19— iKAS. 
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when  made  so.    The  court  may  take  judicial  notice  of  &ct8 
not  appearing  of  record.    {Gibson  t?.  Stevens^  8  How.  384.) 

When  a  libel  was  charged,  in  stating  that  the  plaintiflF's 
firiends,  in  advocating  her  claim,  had  realized  the  fable  of 
the  frozen  snake,  it  was  held  that  the  court  might  take  judi- 
cial notice  that  the  known  age  of  that  fable  of  Phsedrus  gen- 
erally prevailed  in  society.  {House  v.  SUverlock,  12  Jur.  695; 
12  Ad.  &  EL  624,  N.  S.) 

The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J.:  Clark  brought  his  action  in  the  district  court 
against  Backus,  for.  work  done  by  him  in  plastering  [*3061 
and  ornamenting  a  certain  brick  church  for  said  Backus, 
alleging  in  his  petition  the  facts  constituting  his  cause  of 
action,  but  not  showing  the  time  when  such  cause  of  action 
accrued,  otherwise  than  by  annexing  thereto  a  copy  of  his 
account  for  work  done,  stating  the  time  the  work  was  com- 
pleted, and  stating  in  the  petition  that  said  copy  of  account 
is  made  a  part  thereot  The  defendant,  by  answer,  denied 
the  "matters  and  things  set  out  in  the  petition,"  and  upon 
the  issue  so  joined  the  cause  was  tried  and  a  verdict  rendered 
for  Clark,  upon  which  the  judgment  was  entered  which 
Backus  has  brought  here  for  review.  At  the  opening  of  the 
trial  the  defendant  moved  the  court  to  exclude  all  testimony 
under  the  petition,  which  motion  was  overruled  and  the  de- 
fendant excepted. 

And  the  first  question  presented  for  our  consideration,  by 
the  record,  is  whether  that  ruling  was  erroneous. 

The  counsel  for  the  plaintiflF  in  error  argues  that  the  copy 
of  Clark's  account  was  a  mere  exhibit,  and  no  part  of  the 
petition,  and  therefore  the  petition,  not  showing  that  the  de- 
mand was  not  barred  by  the  statute  of  limitation,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Without 
stopping  to  inquire  whether  the  account  should  be  rejected 
as  a  part  of  the  petition,  or  whether  the  manifest  error  of 
the  pleader  should  have  been  corrected  by  motion,  we  will 
first  inquire  whether  the  petition  is  sufficient  without  the 
account.  It  is  not  contended  that  the  petition  lacks  the 
statement  of  any  material  fiust  to  constitute  a  cause  of  action 


JANUARY  TERM,  1868,  JW 

opinion  of  the  Conrt. 

excq)t  an  all^ation  of  the  time  when  the  work  was  done. 
Was  such  an  all^ation  necessary?  It  was  never  neoeaaary 
at  the  common  law  for  the  plaintiff  to  ahow  in  his  deolaration 
that  his  canse  of  action  was  not  barred  by  the  statute  of  lim** 
itation.  Having  alleged  the  &ct8  by  which  a  cause  of  action 
aoeroed  to  him,  if  the  lapee  of  time  [*307]  intervened  to  bar 
a  reoovery,  that  as  well  as  all  other  matters  of  defense  was  to 
be  pleaded  by  the  defendant  The  statement  of  time  in  the 
dedaration  was,  in  general,  mere,  matter  of  fonn,  and  not 
traversabley  and  the  plaintiff  was  at  liberty  to  prove  the  trans- 
actioa  at  any  other  time  as  well  as  the  one  stated.  There  was, 
hoiveyer,  a  class  of  cases  in  which  the  canse  of  action  or 
defense  depended  on  certain  £Btcts  happening  at  certain  times, 
in  which  cases  time  was  matter  of  substance  and  must  be 
alleged. 

As  to  which  party  shall  plead  the  several  matters  going  to 
form  the  issue,  the  code  has  made  no  change.  The  same 
facts  that  constituted  a  cause  of  action  under  the  common 
law  practice  constitute  such  cause  of  action  stilL  The  same 
facte  that  constituted  a  defense  then  constitute  a  defense  still. 
And  under  both  systems  the  ftMsts  constituting  the  cause  of 
action  must  be  pleaded  by  the  plaintiff,  and  those  constitut- 
ing a  defense  by  the  defendant  The  code  has  changed  the 
form  of  pleading,  but  has  nowhere  indicated  an  intention  to 
shift  the  burthen  of  pleading  from  one  party  to  the  other. 
As  at  common  law,  the  allegation  of  time  was,  in  general,  a 
mere  form,  and  mere  form  in  pleading  having  been  abolished 
by  the  code,  such  allegation  may,  in  general,  be  wholly 
omitted,  and  in  those  cases  only  where  the  statement  of  time 
in  common  law  pleading  was  material  and  traversable  need 
the  time  now  be  stated.  (See  The  People  ex  reL  Or<me  et  al,  v. 
Bider,  2  Kern.  438;  Lytm  v.  Olark,  4  Seld.  148;  Swan's  Plead 
and  Prac.  139,)  amply  sustaining  this  rule.  We  conclude, 
therefore,  that  tiie  petition  is  sufficient,  and  the  court  properly 
OTerruled  the  motion. 

Backus  moved  for  a  new  trial  in  the  court  below,  which 
was  d^ed,  and  now  insists  by  his  counsel  that  the  ruling 
was  erroneous,  on  the  grounds : 

^liriU  That  the  proof  shows  that  the  oomioa  and  oenter 


202*   _    SUPREME  COURT  OF  KANSAS. 

Backus  V.  Clark. 

pieces  were  not  put  up  under  a  contract  with  Backus,  that 
[*308]  they  were  put  into  a  house  not  belonging  to  Backus, 
and  that  there  was  no  agreement  in  writing  signed  by  Backus 
that  he  would  pay  for  them.  Second.  There  was  no  proof 
showing  the  value  of  the  cornice  or  the  number  of  feet  there 
was  in  it.  Third.  That  a  new  trial  should  have  been  granted 
for  newly  discovered  evidence." 

Upon  the  queetion  first  raised,  whether  the  center  pieces 
and  cornice  were  put  up  under  contract  with  Backus,  the 
testimony  was  conflicting,  and  that  in  the  affirmative  clearly 
sufficient  to  sustain  the  verdict  on  that  point.  Whether 
Backus  was  the  owner  of  the  house  or  not  does  not  appear, 
nor  is  it  important.  The  jury  having  found  that  the  work 
was  done  under  a  contract  with  Backus,  (as  in  support  of 
their  verdict  they  are  presumed  to  have  done,)  the  original 
credit  having  been  given  to  him,  whoever  may  have  owned 
the  property,  the  contract  is  valid.  Sudi  an  agreement  has 
never  been  held  to  be  within  the  statute  of  frauds. 

We  see,  therefore,  no  ground  for  a  new  trial  in  this  point 

It  will  be  most  convenient  next  to  consider  the  last  point 
made  by  the  plaintiff;  and  we  need  only  say  that  this  court 
is  authorized  to  reverse,  vacate  or  modify  judgments,  orders 
and  decisions,  for  errors  appearing  upon  the  record  only. 
The  copies  of  the  affidavits,  sent  up  with  the  transcript  of 
the  record  of  the  district  court,  were  mere  papers  filed  as 
evidence  on  the  motion,  and  no  part  of  the  record  of  the 
court 

If  the  counsel  wished  to  present  that  question  for  review, 
he  should  have  included  the  affidavits  in  his  bill  of  excep* 
tions,  and  thereby  made  them  a  part  of  the  record.  (  Tiffin 
V.  Forrester,  8  Mo.  644;  Smith  v.  Wilson,  26  IlL  184;  McDowdl 
V.  Amaut,  14  111.  58.)  Having  fuled  so  to  do,  we  are  unable 
to  consider  the  point  he  attempts  to  raise,  and  the  only  ques- 
tion now  remaining  is,  whether  the  court  erred  in  not  setting 
aside  the  verdict  for  want  of  evidence  to  support  it,  and 
granting  a  new  trial. 

[*309]  It  is  manifest  from  the  record  that  about  two  hnn* 
dred  dollars  of  the  verdict  was  rendered  for  the  making  of 
cornice.    The  bill  of  exceptions  sets  out  all  the  evidence, 
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and  shows  that  the  making  of  the  oonuce  was  worth  fifty  , 
cents  per  foot,  but  that  no  evidence  was  given  of  the  quantity 
of  comioe  made.  The  counsel  for  the  defendant  in  error 
aigues  that  the  statement  made  by  Clark  to  Backus,  that  the 
work  would  cost  over  two  hundred  dollars,  was  some  evi* 
denoe  from  which  the  jury  might  lawfully  find  that  the  work 
was  worth  that  sum.  We  do  not  see  it  in  that  light.  The . 
dedaiations  of  a  party  in  his  own  £avor,  though  made  to 
the  opposing  party,  are  not  per  u  evidence  for  himsel£  They 
are  admissible  only  for  the  purpose  of  showing  that,  at  the 
tune  such  declarations  were  made,  the  opposing  party,  by 
words  or  conduct,  admitted  their  truth. 

Did  Backus  make  any  such  admission?  He  pretended 
to  no  knowledge  on  the  subject,  and  when,  in  response  to 
his  inquiry,  Clark  said  it  would  cost  over  two  hundred  dol* 
laiB,  he  threw  up  his  hands  and  exclaimed,  ^'Ohl  I  would 
not  have  had  it  done  if  I  had  thought  it  would  cost  over 
fifty  dollars  1"  Surely,  this  was  no  admission  that  Clark 
was  entitled  to  the  sum  claimed,  but  an  emphatic  protest 
against  a  price  four  times  what  he  expected. 

The  verdict,  therefore,  is,  as  to  the  greater  part  of  the  sum 
fonnd  due,  entirely  unsubstantiated  by  evidence. 

Section  three  htmdred  and  seven  of  the  code  provides 
"that  the  former  verdict,  report  or  decision  shall  be  vacated, 
and  a  new  trial  granted,  on  the  application  of  the  party 
aggrieved,  for  any  of  the  following  causes,  affecting  materially 
the  substantial  ri^ts  of  the  party."  And  proceeds  to  men- 
tion  eight  causes,  among  which  are,  ^^fiJOiy  error  in  the  assess- 
ment of  the  amoimt  of  recovery,  whether  too  large  or  too 
small,  where  the  action  is  upon  a  contract,  or  for  the  injury 
or  detention  of  property,"  [♦310]  and, "  «toA,  that  the  verdict, 
report  or  decision  is  not  sustained  by  sufficient  evidence  or 
is  contrary  to  law."  The  verdict  in  this  cause  came  within 
both  these  provisions,  and  the  statute  requiring  the  court  to 
▼acate  the  verdict  and  grant  a  new  trial,  its  refusal  so  to  do 
was  error  in  law. 

Section  five  hundred  and  twenty hsIx  of  the  code,  as  amend- 
ed by  chapter  twenty-six  of  the  laws  of  1860,  (§  4,)  gives 
the  court  authority  to  ^^  reverse,  vacate  or  modify  a  judgment 
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of  a  difltrict  court  for  errors  appearing  in  the  record,  "and 
in  the  review  of  such  judgment  to  "reverse  any  interme- 
diate order  involving  the'  merits  of  the  action  or  any  part 
thereof,"  and  also,  specifically,  gives  the. power  to  reverse  or 
modify  an  order  "  that  grants  or  refuses  a  new  trial."  But 
the  case  of  Envin  et  al.  v.  Shaffer  et  ai.,  (  9  Ohio  State,  43,)  if 
correct  in  principle  and  applicable  to  our  code,  would  pre- 
clude us  from  looking  into  the  bill  of  exceptions,  and  conse- 
quently from  correcting  the  error.  That  case,  having  been 
decided  under  a  code  very  similar  to  ours,  is  entitled  to  con- 
sideration. 

In  that  case  the  court  held  themselves  precluded  from 
looking  into  the  bill  of  exceptions  to  ascertain  whether  a  new 
trial  should  have  been  granted  or  not,  on  the  ground  that 
the  question  presented  on  a  motion  for  a  new  trial  is  one  of 
fact,  and  the  code  has  given  a  right  to  except  to  a  decision 
of  the  court  on  a  question  of  law  only. 

But  the  court  in  that  case  rested  their  decision  entirelv  on 
the  authority  of  the  precedent  cases,  in  the  same  court,  of  Gest 
V.  Kenner,  (7  Ohio  St.  75,)  and  House  v,  EUioity  (6  Ohio  St. 
497.)  The  case  of  Oest  v,  Kenner  was  also  decided  entirely 
on  the  authority  of  House  v,  Elliott.  In  that  case  there  was 
a  conflict  of  testimony,  and  the  court  were  required,  as  they 
say,  "to  examine  the  evidence,  weigh  the  relative  credibility 
of  witnesses,  and  determine  on  the  existence  of  facta,  to  the 
total  subversion  of  one  of  the  most  salutary  maxims  of  law : 
that  to  questions  of  fact  the  jury  are  to  respond — to  ques- 
tions of  law  the  judges."  That  case  is,  therefore,  broadly 
distinguished  [*311]  from  the  one  at  bar,  in  which  there  is 
no  evidence  for  the  court  to  weigh,  no  feujts  to  be  determined, 
and  therefore  no  power  of  the  jury  to  be  infringed. 

But,  in  giving  their  opinion,  the  court  use  the  broad  lan- 
guage, "that  an  erroneous  decision  upon  a  motion  for  a  new 
trial  is  a  determination  only  of  &ctB,  and  not  of  the  law  of 
the  case,  and  no  exception  can  be  taken  to  the  ruling  so  aa 
to  place  it  upon  the  record."  And  this  dtcti^nt,  rather  than 
the  case,  seems  to  have  been  followed  in  the  subsequent  cases 
above  cited.  In  all  these  cases  the  court,  by  their  language, 
seemed  to  have  assumed  that,  on  a  motion  for  a  new  trial  on 
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the  ground  that  the  Terdict  10  not  sustained  by  sufficient 
evidence,  the  question  presented  to  the  court  ia  one  of  taucL 
Whereas  in  many,  if  not  (in  modem  practice)  most  causes  it 
is,  ire  think,  one  of  law  only.  Courts  have  sometimes  granted 
new  trials  on  account  of  a  very  great  preponderance  of  evi- 
dence against  the  verdict.  A  motion  for  a  new  trial  on  such 
grounds  as  in  House  v.  EBAoU^  above  cited,  presents  to  the 
court  questions  of  fact  But  where  there  is  no  evixience  to 
sustain  the  verdict,  as  in  the  case  at  bar,  or  a  total  lack  of 
eyidence  on  any  point  essential  to  a  recovery,  it  presents  a 
question  whether  the  party  has  a  right  to  recover  without 
such  evidence,  which  is  clearly  a  simple  question  of  law. 

In  HcU  V.  PopSj  (4  Geo.  R.  428,)  the  distinction  between 
ibese  two  classes  of  cases  is  forcibly  stated.  "  As  the  jury  are 
the  judges  of  the  facts,"  (say  the  court)  "if  there  be  any  evi- 
dence to  sustain  a  verdict,  it  ought  not  to  be  disturbed  but 
for  a  good  cause.  The  court,  however,  must  have  the  power 
of  controlling  an  unjust  verdict,  and  with  it  is  left  the  decision 
of  the  question  whether  the  verdict  is  unjust  or  not.  The 
court  will,  ( but  with  great  carefulness,  and  only  in  case  of 
flagrant  and  manifest  injustice,)  set  aside  a  verdict  where 
there  is  confessedly  some  evidence  to  sustain  it  But  if  the 
finding  of  the  jury  be  clearly  against  evidence  or  manifestly 
without  evidence,  the  court  has  no  discretion,  but  is  bound, 
in  law,  [*312]  to  grant  a  new  triaL  There  is  nothing  in  the 
laws,  the  constitution  or  in  magna  charta^  or  in  the  great  prin- 
ciple of  jury  trials,  which  can  justify,  or  for  a  moment  toler- 
ate, a  verdict  without  evidence  or  contrary  to  all  evidence. 
The  law  will  permit  no  such  verdict  A  jury  has  no  power 
to  render  it,  and  no  court  should  allow  it  to  stand.  You 
cannot  predicate  discretion  of  such  a  case.  It  is  a  case  where 
there  is  none." 

As  the  cases  of  Bnom  &  Lane  v,  Shaffer  &  Owrtie  and  Qest 
V,  Kinner  both  purport  to  be  founded  on  the  authority  of 
House  V,  EUioU,  they  are  worth  little  as  authority  further  than 
they  are  within  the  principles  and  reasoning  of  that  case. 
We  have  seen  that  that  case  was  one  in  which  there  was  a 
conflict  of  evidence  in  the  court  below,  and  the  question  pre- 
sented on  motion  for  a  new  trial  was  one  of  fact 
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And  we  have  seen  by  the  language  of  the  court  abo\'e 
cited,  that  the  cause  w^  decided  on  that  ground.  We  think 
it  haa  been  shown  also,  that  in  the  case  at  bar,  there  being 
no  evidence  to  sustain  the  Verdict,  the  question  on  motion 
for  a  new  trial  was  one  of  law,  and  the  case  therefore  not 
within  the  principles  of  the  case  of  Himse  v,  EUioU,  There  is, 
therefore,  nothing  in  the  cases  above  cited,  especially  when 
taken  in  connection  with  the  strong  dissenting  argument  of 
Justice  SutUff  in  Erwin  v,  Shaffer^  to  shake  our  confidence  in 
the  right  of  this  court  to  review,  on  exceptions,  the  decision 
of  the  district  court  refusing  a  new  trial  in  a  case  like  the  one 
under  consideration. 

For  the  error  of  the  judge  in  denying  a  new  trial,  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for  a  new 
triaL 


[*313]      Louis  Laurent  v.  The  State  of  Kansas. 

1.  iNDicruBNT.  When  the  record  shows  that  the  indictment  was 
presented  by  the  grand  jury  in  open  court,  it  will  be  inferred  that 
it  was  done  according  to  law,  through  their  foreman.  But  it  would 
not  affect  the  accused  if  it  was  handed  in  by  any  other  member  of 
their  body  in  their  presence.  A  technical  defect  like  this  would 
be  disregarded  under  section  two  hundred  and  seventy-six  of  the 
criminal  code. 

2.  — — ;  Grand  Jury.  The  evidence  which  the  law  requires,  to 
show  a  concurrence  of  the  requisite  number  of  the  grand  jury  in 
finding  the  indictment,  is  the  indorsement  of  "a  true  bill"  thereon, 
and  the  signature  thereto  of  the  foreman.    ({  77,  Grim.  Code.) 

8. ;  IrUoaricaiing  Liquor,    An  averment  in  an  indictment  as 

follows:  "That  Louis  Laurent  did,  on,"  eta,  "at,"  etc.,  "unlawfully 
and  knowingly  sell,  exchange,  give,  barter  and  dispose  of  to  one 
Cheek-wah,  then  and  there  being  an  Indian  of  the  Pottawatomie 
tribe  and  nation,  and  not  a  citizen  of  the  United  States  nor  of  the 
state  of  Kansas,  certain  spirituous  liquors  and  wines,  to  wit:  one 
pint  of  whisky,  one  pint  of  brandy  and  one  pint  of  wine,  the  same 
not  having  been  directed  by  any  physician  for  medical  purposes  or 
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Otherwise,"  charges  an  oflbnae  in  the  languid  leqnired  by  law,; 
and  contains  all  the  negative  aveiments  required  by  the  statute. 
Sufficient  appears  to  describe  the  crime  and  the  person  charged, 
and  to  enable  the  court  to  pronounce  judgment  upon  a  conviction, 
and  that  judgment  could  be  pleaded  in  bar  of  any  subsequent 
prosecQtipn  for  the  same  offense. 

4.  CoKSTrnmoN ;  TUle  of  AcL  The  sixteenth  seetion,  article  three,  of 
the  oonstitntion  was  intended  selety  kfi  the  govemmeat  of  th» 
legislature  that  i^ould  oonyeiie  under  it,  and  not  as  a  role  for  the 
constraction  of  statutes  passed  before  the  constitation  went  into 
effect 

Appeal  from  Shawnee  DiOrict  Oimrt 

The  &ct8  shown  in  the  record  appeal;  in  the  opinion  of 

the  court 

» • 

No  briefe  or  names  of  attorneys  for  either  party  have  been 
obtained  by  the  reporter. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J. :  Laurent  was  indicted  for  selling  liquor  to  aif 
Indian,  in  violation  of  the  law  approved  February  27, 1860, 
was  found  guilty,  and  brings  the  oase  to  this  court  for  revision^ 
[*314]  The  errors  alleged  are,  that  the  court  erred  in  refusing 
to  quash  the  indictment^  and  in  refusing  to  arrest  the  judgr 
meni  The  reasons  urged  for  arresting  the  judgment  are  in- 
cluded in  those  for  quashing  the  indictment,  and  will  be 
considered  and  disposed  of  in  examining  the  latter. 

The  defects  urged  to  the  indictment  are:  Mrst.  That  the 
record  does  not  show  that^the  grand  jury  presented  the  in- 
dictment to  the  court  by  their  foreman  in  their  presence, 
Semd.  That  it  does  not  appear  that  twelve  grand  jurors  con- 
coned  in  finding  the  indictment.  ThinL  That  the  name  of 
the  accused  is  not  inserted  in  the  charging  part  of  the  indict- 
ment, but  only  appears  in  the  presenting  part  Iburth.  The 
want  of  sufficient  certainty  in  chaiging  the  offense.  I^Ol, 
The  want  of  the  necessary  negative  averments.  Sixth,  That 
the  indicteent  contains  no  charge  against  the  defendant  con- 
ititating  a  public  offense* 
The  first  objection  cannot  be  sustained.    The  record  shows 
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that  the  indictment  was  presented  by  the  grand  jury  in  open 
conrt,  and  filed.  The  law  requires  that  the  indictment  found 
by  a  grand  jury  shall  be  presented  by  their  foreman,  in  their 
presence,  to  the  court.  It  might  well  be  inferred  from  the 
record  that  that  body  acted  through  their  proper  officer,  the 
foreman.  But  it  is  unimportant,  as  it  could  make  no  differ- 
ence to  the  accused  whether  it  was  handed  in  by  the  foreman 
or  some  other  member  of  the  body  in  their  presence.  The 
defect,  if  it  be  one,  is  technical,  and  cannot  be  r^arded  by 
this  court.    (See  Code  Crim.  Pro.,  §  276.) 

The  second  objection  grows  out  of  a  mistake  of  counsel  aa 
to  the  fact.  The  indictment  on  its  face  shows  it  to  be  the  act 
of  the  jury,  and  not  a  part  of  it;  and  it  is  indorsed  "a  true 
bill,"  and  signed  by  the  foreman.  This  is  the  evidence  the 
law  [*316]  requires  to  show  a  concurrence  of  the  requisite 
number  of  the  grand  jury  in  the  finding.  (See  Code  Crim. 
Pro.,  §  77.) 

That  part  of  the  indictment  which  is  alleged  to  be  bad  by 
the  third,  fourth  and  fifth  reasons  is  as  follows: 

"That  Louis  Laurent  did,  on,"  etc.,  "at,"  etc,  "unlawfully 
and  knowingly  sell,  exchange,  give,  barter  and  dispose  of  to 
one  Cheek-wah,  then  and  there  being  an  Indian  of  the  Potta- 
watomie tribe  and  nation,  and  not  a  citizen  of  the  United 
States,  nor  of  the  state  of  Kansas,  certain  spirituous  hquors 
and  wines,  to  wit,  one  pint  of  whisky,  one  pint  of  brandy  and 
one  pint  of  wine,  the  sai^ie  not  having  been  directed  by  any 
physician  for  medical  purposes  or  otherwise." 

It  will  be  seen  that  the  accused,  by  one  continuous  sentence, 
is  directly  charged  with  the  oSeusp;  that  the  offense  is  stated 
in  the  language  of  the  law,  and  all  the  negative  averments 
required  by  the  statute  are  explicitly  stated.  Sufficient  ap- 
pears to  describe  the  crime  and  the  person  charged.  The  ac- 
cused was  clearly  notified  that  he  would  be  tried  for  "  disposing 
of"  spirituous  liquors  in  violation  of  law,  and  with  such  a 
degree  of  certainty  that  the  court  could  pronounce  judgment 
upon  a  conviction,  and  that  judgment  could  be  placed  [plead- 
ed] in  bar  of  any  subsequent  prosecution  for  the  same  offense. 
This  18  what  is  required  by  the  code. 
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The  oomiBel  for  appellant  daiiDi  that  the  nagatiTO  aver* 

ment  that  the  Indian,  to  whom  the  liquor  was  di^xMied  o^ 

waa  ''not  a  oitbEen  of  the  United  States  nor  of  the  state  of 

Kaofiaa,''  is  not  sufficient,  as  the  law  was  passed  by  the  ter* 

ritoiy,  and  an  Indian  might  have  been  a  dtizen  of  the  tenii 

toiy.and  not  of  the  state,  as  in  the  tanitoiy  certain.  Indians 

who  had  been  dedazed  oitiieiis  by  treaty  were  allowed  to  vote, 

while  nnder  the  constitution  no  dtizen  can  TOte  but  whites. 

This  grows  out  of  the  error  of  confounding  dtisenship  with 

the  dectiye  franchise— two  very  different  rights  in  their  ori* 

gin  and  piivil^es.    The  state  may  well  declare  who  of  her 

citizenB  shall  exerdse  the  right  of  suffrage.    All  the  states 

have  confined  [*316]  it  to  the  male  portion  of  their  citizens 

over  a  certain  age,  and  many  states  have  further  limited  it  at 

various  times  and  by  such  conditions  as  to  them  seem  proper, 

Bometimes  by  requiring  a  property  qualifioatian  or  requiring 

a  certain  continued  reddence.    But  those  thus  deprived  of 

the  elective  franchise  were  none  the  lees  dtizens;  while  in 

some  states  the  right  of  sufErage  is  conferred  upon  those  who 

are  not  dtizens. 

The  sixth  objection  is  based  upon  the  ground  that  the  title 
of  the  act  under  which  the  indictment  was  found  does  not 
clearly  express  the  subject  of  the  law,  and  is  therefore  in- 
consistent with  the  sixteenth  section  of  artide  three  of  the 
constitution,  and  was  not  continued  in  force  by  the  fourth 
lection  of  the  schedule.  This  section  of  the  constitution  was 
intended  soldy  for  the  government  of  the  legislature  that 
should  convene  under  it,  and  not  as  a  rule  for  the  construe* 
tion  of  statutes  passed  before  the  constitution  went  into  effect 
See  Amyyer  v.  The  State  of  Ohio,  (10  Ohio  &  688,)  where  this 
prmciple  is^stated  and  settied. 

It  is  frirtiier  urged  that  the  phrase,  **  within  this  territory," 
in  the  law  cannot  be  construed  to  mean  within  this  state.  It 
may  be  true  that  it  does  not  necessarily  appear  that  ^4n  this 
territory"  is  an  equivalent  phrase  for  ^'in  this  state;"  but  the 
indictment  charges  the  offense  as  baring  been  done  in  the 
state,  and  to  an  Indian  not  a  dtizen  of  the  state,  and  it  can 
;nake  no  odds  where  he  was  from,  whether  in  the  state  or  in 
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that  the  indictment  was  presented  by  the  grand  jury  in  open 
court,  and  filed.  The  law  requires  that  the  indictment  found 
by  a  grand  jury  shall  be  presented  by  their  foreman,  in  their 
presence,  to  the  court.  It  might  well  be  inferred  from  the 
record  that  that  body  acted  through  their  proper  officer,  the 
foreman.  But  it  is  unimportant,  as  it  could  make  no  differ- 
ence to  the  accused  whether  it  was  handed  in  by  the  foreman 
or  some  other  member  of  the  body  in  their  presence.  The 
defect,  if  it  be  one,  is  technical,  and  cannot  be  r^arded  by 
this  court.    (See  Code  Crim.  Pro.,  §  276.) 

The  second  objection  grows  out  of  a  mistake  of  counsel  as 
to  the  fact.  The  indictment  on  its  face  shows  it  to  be  the  act 
of  the  jury,  and  not  a  part  of  it;  and  it  is  indorsed  "a  true 
bill,"  and  signed  by  the  foreman.  This  is  the  evidence  the 
law  [*315]  requires  to  show  a  concurrence  of  the  requisite 
number  of  the  grand  jury  in  the  finding.  (See  0>de  C!rim. 
Pro.,  §  77.) 

That  part  of  the  indictment  which  is  alleged  to  be  bad  by 
the  third,  fourth  and  fifth  reasons  is  as  follows: 

"That  Louis  Laurent  did,  on,'*  etc.,  "at,"  etc,  "unlawfully 
and  knowingly  sell,  exchange,  give,  barter  and  dispose  of  to 
one  Cheek-wah,  then  and  there  being  an  Indian  of  the  Potta- 
watomie tribe  and  nation,  and  not  a  citizen  of  the  United 
States,  nor  of  the  state  of  Kansas,  certain  spirituous  Uquors 
and  wines,  to  wit,  one  pint  of  whisky,  one  pint  of  brandy  and 
one  pint  of  wine,  the  sa^ie  not  having  been  directed  by  any 
physician  for  medical  purposes  or  otherwise." 

It  will  be  seen  that  the  accused,  by  one  continuous  sentence, 
is  directly  charged  with  the  offense;  that  the  offense  is  stated 
in  the  language  of  the  law,  and  aU  the  negative  averments 
required  by  the  statute  are  explicitly  stated.  Sufficient  ap* 
pears  to  describe  the  crime  and  the  person  charged.  The  ac- 
cused was  clearly  notified  that  he  would  be  tried  for  "  disposing 
of"  spirituous  liquors  in  violation  of  law,  and  with  such  a 
degree  of  certainty  that  the  court  could  pronounce  judgment 
upon  a  conviction,  and  that  judgment  could  be  placed  [plead* 
ed]  in  bar  of  any  subsequent  prosecution  for  the  same  offense. 
This  is  what  is  required  by  the  code. 
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The  ootmBel  for  appellant  daimi  that  the  n^gatiTO  aver* 
ment  that  the  Indian,  to  whom  the  liquor  was  di^xMied  o^ 
was  ''not  a  dtisen  of  the  United  States  nor  of  the  state  of 
EanflaSy"  is  not  sufficient^  as  the  law  waa  passed  bj  the  ter* 
litoiy,  and  an  Indian  might  hare  been  a  dtizen  of  the  terii-* 
toiy.and  not  of  the  state,  as  in  the  tenitoxy  certain.  Induins 
who  had  been  dedazed  dtiaens  by  treaty  were  allowed  to  vote, 
while  under  the  constitution  no  dtizen  can  Tote  but  whites. 
This  grows  out  of  the  error  of  confounding  dtizenship  with 
the  dectiye  franchise— two  very  different  rights  in  their  ori* 
gin  and  privileges.  The  state  may  well  declare  who  of  her 
dtizens  diall  exercise  the  right  dT  suffrage.  All  the  states 
have  confined  [*316]  it  to  the  male  portion  of  their  dtizens 
overacertain  age^and  many  states  have  further  limited  it  at 
TariouB  times  and  by  such  conditions  as  to  them  seem  proper, 
sometimes  by  requiring  a  property  qualifioatian  or  requiring 
a  certain  continued  reddence.  But  those  thus  deprived  of 
the  elective  franchise  were  none  the  less  dtizens;  while  in 
some  states  the  right  of  sufErage  is  conferred  upon  those  who 
are  not  citizens. 

The  sixth  objection  is  based  upon  the  ground  that  the  title 
of  the  act  under  which  the  indictment  was  found  does  not 
dearly  express  the  subject  of  the  law,  and  is  therefore  in- 
consiBtent  with  the  sixteenth  section  of  artide  three  of  the 
constitQiion,  and  was  not  continued  in  force  by  the  fourth 
section  of  the  schedule.  This  section  of  the  constitution  was 
intended  soldy  for  the  government  of  the  legislature  that 
should  convene  under  it,  and  not  as  a  rule  for  the  construc- 
tion of  statutes  passed  before  the  constitution  went  into  effect 
See  AByer  v.  The  SUtie  of  OkiOy  (10  Ohio  &  688,)  where  this 
principle  is-stated  and  settied. 

It  is  further  urged  that  the  phrase,  **  within  this  territory," 
in  the  law  cannot  be  construed  to  mean  within  this  state.  It 
may  be  true  that  it  does  not  necessarily  appear  that  ^4n  this 
territory"  is  an  equivalent  phrase  for  ^'in  this  state;"  but  the 
indictment  charges  the  offense  as  baring  been  done  in  the 
state,  and  to  an  Indian  not  a  dtizen  of  the  state,  and  it  can 
;nake  no  odds  where  he  was  from,  whether  in  the  state  or  in 
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of  the 


oiat  part'of  theitemtory  aot  embtao^d  in  thte 
rtate^  or  .ebewfaere* 

Wherefore,  tfa». judgment  of  the  oomt  below  ie  affinned, 
and  jodtpnent  given  against  the  appellant  tor  ooets  in  thia 
eonrt. 

All  the  JnsticeB  eoncnrring. 


([*317]    L.  H;  WoosTEB  v.  William  H,  McKinlst. 

L  JuBTiGBB  Act.  The  justices  act,  as  well  as  the  code,  must  be  con- 
stnied  liberally,  with  a  view  to  promote  its  object  and  aasist  the 
parties  in  obtaining  justice.    (Code,  {  8.)  M 

2.  Justicb's  Coust;  BiU  of  Pardculan;  JufrisdictUm.  The  plaintlir 
below,  before  a  justice  of  the  peace,  filed  hi^  bill  of  particulars  for 
ninety^nine  dollaia  and  thirteen  centii  and  the  defendant  filed  a 
set-off  of  fifteen  dollars  eighty-six  and  a  half  cents.  After  a  jury 
was  Bommoned,  the  plaintiff  amended  his  bill  by  adding  items  to 
the  amount  of  twenty  dollars,  and  the  defendant  added  to  his 
items  eleven  dollars.  Before  the  submission  of  the  case  to  the 
Jury,  the  plaintiff  withdrew  all  the  additional  items  except  five 
dollars  and  the  defendant  all  his  additional  items.    Hdd, 

1.  That  the  justice  waa  not  divested  of  jurisdiction  of  the  case 
by  plaintiff's  amendment.. 

2.  That,  on  appeal  of  such  a  case  to  the  district  court  by  plaintiff, 
the  sustaining  by  the  court  of  a  motion  made  by  defendant  to 
''strike''  the  proceedings  from  the  files,  for  the  reason  that  "the 
amount  claimed  in  the  bill  of  particulars  of  the  plaintiff  exceeds 
the  juxisdiction  of  the  justioe,"  was  error. 

• 

[I]  Great  allowaaoo  niiiat  bt  made  In  the  prooeedlogi  of  Justloes  of  the  peace  for 
their  ignorance  of  legal  phraaeology  and  their  want  of  familiarity  with  the  reqnire- 
menti  of  Judicial  proeeefltnga,  and  If  finom  the  record  can  he  gathered  what  the 
magistrate  intended  to  do  and  decide,  and  there  ia  that  which,  however  irregularly 
and  inartlflcially  prepared,  can  be  construed  into  an  ezpreaslon  of  that  intention, 
the  reeord  will  be  upheld  as  a  suffldent  record  of  the  intended  act  and.  dedrfoa. 
{WUUm^.  Cb.  e.  BMi^hren  15  Kaa.  873.)  The  proceedings  should  be  treated  with 
great  liberality  and  indulgence.  The  public  welfare  does  not  require  their  proceed- 
tags  to  conform  to  the  same  itrictness  as  the  supertor  coutts;  but,  in  matten  per- 
H^niog  to  ^  vroceas  by  wt][i9h.  they  obtain  Ji^tlB^^ctlon  of  a  party  deCsi^dant^  the 
proYiaions  of  the  statute  should  at  least  be  substantially  compiled  ¥rith.  {fichool  JX^ 
kid  «.  Vddhkr,  19  Kaa.  627.) 
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9.  The  billa  of  particokra  before  justices  hd4  to  be  a  (fubstitate 
iff  the  petition  and  answer  in  courts  of  record  under  the  code. 

4^  Sections  one  hundred  and  ten  and  one  hundred  and  eleven  of 
the  dvil  code,  authorizing  the  filing  of  a  reply  tg  the  answer,  make 
provision  for  the  predse  state  of  fiicts  existing  in  the  case  at  bar. 
8.  Ax£KDi»MT8.  Under  the  provisions  of  section  fifty-five  of  the 
justices  act^  that  "  the  bill  of  particulars  may  be  amended  at  any 
time  before  the  trial,  during  the  trial,  or  upon  appeal,  to  supply 
any  deficiency  or  omission  in  the  items,  when  by  such  amendment 
eabstantial  jnstioe  will  be  promoted,"  a  plaintiff  may  defend 
against  the  new  matter  set  up  by  the  defendant  by  alleging  new 
matter  on  his  part  not  inconsistent  with  his  original  claim. 

Error  from  Davis  District  OourL 
The  facts  of  the  case  appear  in  the  opinion  of  the  court 

Qilchrid  &  WiUiarnSy  for  plaintiff  in  error: 

If  the  justice  had  no  jurisdiction  he  erred  in  giving  judg- 
ment for  the  defendant,  and  his  judgment  should  have  been 
set  aside  by  the  district  court  There  was  a  judgment  ren- 
dered against  the  plaintiff  for  three  dollars  and  eighty  cents, 
from  which  he  took  an  appeal  in  due  form,  and  the  district 
court  should  have  either  affirmed  or  reversed  that  judgment 

[*318]  The  court  was  clearly  wrong  in  determining  the 
question  of  jurisdiction  by  reference  to  the  Hems  contained 
in  the  plaintiff's  bUl  of  particulars,  instead  of  the  amount 
domed  by  plaintiff.  The  third  section  of  '^An  act  regulating 
the  jurisdiction  of  justices  of  the  peace,"  (Stats.  1869,  p.  504,) 
provides,  "when  the  balance  claimed  to  be  due  on  any  open 
or  unsettled  account,  or  on  any  bill,  note  or  bond,  shall  be 
less  than  one  hundred  dollars,  the  party  by  whom  such  bal- 
ance shall  be  claimed  may  commence  his  action  therefor  be- 
fore a  justice  of  the  peace,  whp  shall  have  power  and  he  i$ 
hereby  authorized  to  hear  and  determine  the  matters  in  contrcH 
versy,  without  regard  to  the  amount  of  the  original  account 
or  contract,  and  he  may  render  judgment  for  any  balance 
found  due  not  exceeding  one  hundred  dollars.**    •    .    • 

Now,  it  is  too  clear  for  argument  or  doubt,  that  it  is  the 
hdance  daimed  to  be  due,  and  not  the  account,  which  deter- 
mines the  question  of  jurisdiction.  *'  ■  '     '<  . 
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The  aoconnt  may  be  for  more  than  one  hundred  doIlarB, 
and  the  justice  would  have  jurisdiction  if  the  balance  claim- 
ed to  be  due  does  not  exceed  one  hundred  dollars,  and  even 
if  the  balance  proved  to  be.  due  should  exceed  one  hundred 
dollars,  the  justice  might,  with  consent  of  plaintiff,  remit  the 
excess  and  give  judgment  for  one  hundred  dollars.  (  Stats. 
*59,  p.  504,  §  3;  Voorhies's  N.  Y.  Code,  p.  66,  note  a;  TuUUv. 
MoBtoriy  1  Johns.  Cases,  25;  OahiU  v.  Dolph^  1  id.  388;  Justice's 
Manual,  3d  ed.  p.  13;  24  WendeU,  113;  12  Johns.  425.) 

The  question  of  jurisdiction  with  a  justice  of  the  peace  does 
not  depend  upon  the  amoimt  of  daim  filed.  Bid  the  real  amount 
duey  aecertained  from  the  evidenceyfumishea  the  te&L  (Clark  v, 
Whitbeck,  14  Ills.  393,  and  cases  cited.) 

No  counsel  for. defendant  in  error: 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J. :  On  the  14th  of  November,  A.  D.  1860,  Wooeter 
commenced  an  action  against  McKinley  before  O.  F.  Good* 
now,  Esq.,  ['''319]  justice  of  the  peace  for  the  county  of  Davis, 
and  filed  his  bill  of  particulars,  amounting  to  the  sum  of 
ninety-nine  dollars  and  thirteen  cents,  and  on  the  same  day 
summons  was  issued  by  the  justice,  on  the  back  of  which 
was  the  following  indorsement,  viz.:  ^Amount  for  which 
judgment  is  claimed,  $99.13." 

On  the  2()th  of  November  the  parties  appeared,  and  the 
ease  was  adjourned  by  agreement  to  the  27th  of  November, 
when  the  defendant,  McKinley,  filed  his  bill  of  particulais, 
by  way  of  setoff,  amounting  to  fifteen  dollars  eighty-six  and 
a  half  cents.  The  case  was  further  adjourned  to  the  13th  of 
December,  when  the  plaintiff  amended  his  bill  of  partioulars 
by  inserting  additional  items,  to  the  amount  of  twenty  dol* 
lars;  whereupon  the  defendant  amended  hia  bill  of  partica* 
laiB  by  inserting  additional  items  to  the  amount  of  eleven 
dollars. 

The  case  was  then  tried  by  a  jury,  but,  before  it  waa  finally 
submitted,  the  plaintiff  withdrew  all  of  his  additional  bill  of. 
particulars  except  five  dollars^  and  the  defendant  withdrew 
all  his  additional  items.    The  jury  found  a  verdict  for  the . 
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defendant  in  the  sum  of  three  dollars  and  eighty  cents, 
($3.80,)  upon  which  judgment  was  rendered.  Whereupon 
the  plaintiff,  Wooeter,  appealed  to  the  district  court  of  Davis 
county. 

The  cause  came  on  for  hearing  at  the  September  term  of 
the  court,  1861,  and  on  the  third  day  of  September  the 
counsel  for  defendant  moved  the  court  to  ''  strike"  the  pro* 
ceedings  from  the  files  for  the  following  reason :  "  The  amount 
claimed  in  the  bill  of  particulars  of  the  plaintiff  exceeds  the 
jurisdiction  of  the  justice." 

The  court  sustained  the  motion,  and  the  plaintiff  brings 
his  case  before  this  court  by  petition  in  error,  alleging  that 
the  district  court  erred  in  striking  the  papers  from  the  files. 
The  case  presents  no  other  questions.  The  statute  in  force 
at  the  time  the  action  was  commenced,  was  the  act  entitied 
''An  act  regulating  the  jurisdiction  and  procedure  ['*'320]  be- 
fore justices  of  the  peace,  and  of  the  duties  of  constables  in 
civil  cases,"  approved  February  8, 1859. 

Section  two  of  that  act  provides  that  justices  of  the  peace, 
within  and  coextensive  with  their  respective  counties,  shall 
have  jurisdiction  and  authorily  in  twelve  different  classes  of 
cases,  the  twelfth  and  last  of  which  is  as  follows: 

"3tee(/M,  to  issue  summons  and  take  cognizance  of  all 
cases  where  the  9um  in  conbroveray  does  not  exceed  one  kwndred 

Sbc.  3.  WTien  the  balance  claimed  to  be  due  on  any  open  qjt 
onsetded  account,  or  on  any  bill,  note  or  bond,  shall  be  less 
thm  one  hwndred  doUarSj  the  party  by  whom  such  balance  shall 
be  claimed  may  commence  his  action  therefor  before  a  justice 
.of  the  peace,  who  shall  have  power  and  he  is  hereby  author- 
ized to  hear  and  determine  the  matters  in  controversy,  without 
regard  to  the  anlount  of  tiie  original  account  or  contract,  and 
he  may  render  judgment  for  any  balance  found  due,  not  ex- 
ceeding one  hundred  dollars,"  etc.- 

Section  twelve  of  the  same  act  directs  that  ''there  shall  be 
indotsed  on  the  writ  the  amount  for  which  the  plaintiff  will 
take  judgment  if  the  defendant  Ml  to  appear." 

Witii  these  Acts,  and  the  law  governing  the  facts  before  us, 
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let  118  inquire  in  the  first  place  what  was  the  Bum  in  contro- 
versy between  th^e  parties  before  the  justice.  Most  unques* 
tionably,  at  the  commencement  of  the  suit  and  at  the  time 
of  the  several  adjournments  had  in  the  case,  from  the  20th 
of  November  to  the  27th  of  November,  to  the  11th  of  Decem- 
ber, and  finally  to  the  13th  of  December,  the  amount  in  con* 
troversy  was  ninety-nine  dollars  and  thirteen  cents,  being  the 
amount  indorsed  on  the  back  of  the  summons  in  compliance 
with  the  statute  provision,  and  also  the  whole  amount  set 
out  in  the  plaintiff's  bill  of  particulars. 

The  justice,  therefore,  durifrig  all  that  time,  till  after  a  jury 
had  been  demanded  by  the  defendant,  had  been  summoned 
by  the  justice,  and  had  appeared  in  obedience  to  the  sum- 
mons, had  [*321]  undoubted  jurisdiction  of  the  case.  Juris- 
diction having  once  vested  in  the  justice  and  been  exercised 
in  summoning  witnesses  and  jurors,  was  it  divested  by  the  act 
of  the  plaintiff  on  amending  his  bill  of  particulars  on.  the  18th 
of  December,  after  the  jury  had  been  empaneled  and  sworn? 

Section  fifty-three  of  the  justices  act  is  proper  to  be  con- 
sidered in  this  connection : 

*^  Ssa  53.  In  all  cases  before  a  justice,  the  plaintiff,  his  agent 
or  attorney,  shall  file  with  such  justice  a  bill  of  particulars  of 
his  demand,  and  the  defendant,  if  required  by  the  plaintiff, 
his  agent  or  attorney,  shall  file  a  like  bill  of  particulars  he 
may  claim  as  a  set-off,  <md  the  etndlsnce  on  the  trial  shall  be  con- 
fined to  the  items  set  forth  in  said  bills." 

Jn  the  case  before  us,  the  defendant  having  filed  his  set-off, 
amounting  to  fifteen  dollars  and  eighty  cents,  against  the 
plaintiff's  original  claim  of  ninety-nine  dollars  and  thirteen 
cents,  the  plaintiff  replies  by  filing  an  amended  bill,  setting 
forth  additional  particulars  or  items  of  dealing  between  him- 
self and  the  defendant  Are  we  to  understand  firom  the  filing 
of  the  amended  bill  that  the  plaintiff  enlarges  his  demand, 
or  that,  in  view  of  the  defendant's  claim  for  set-off^  he  amends 
his  bin,  in  order  that  he  may  not  be  precluded  by  the  statute 
provision  we  have  just  cited  from  offoring  evidence  as  to  his 
whole  case? 

If,  upon  examination  of  the  defendant's  bill  of  partfcularB, 
the  plaintiff  had  found  a  portion  of  the  itema  joat  and  right 
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in  tkemselveB,  but  eoiuddered  them  aa  haying  been  preyiooaly 
settled  for,  and  allowed  in  set-ofif  to  other  items  of  account 
on  his  p^rt  not  included  in  his  original  lull  of  particulars^  is 
it  not  evident  that  he  might  deem  it  necessary  to  amend  his 
bill  of  particulars,  in  order  that  he  might  give  evidence  as  to 
his  whole  case,  lest^  being  confined  on  the  trial  to  the  items 
set  forth  in  his  original  bill  of  particulars,  whatever  portion 
of  the  defendant's  set-off  should  be  deemed  proved  by  the 
jury  might  be  emmeously  deducted  from  the  amount  proved 
on  his  [*322]  part,  while  he  was  prohibited  from  proving 
other  items  which  should  have  8etK>ff  imd  counterbalanced 
the  defendant's  claims?  The  justices  act,  as  well  as  the  code, 
most  be  ''construed  liberally,  with  a  view  to  promote  its 
object  and  assist  the  parties  in  obtaining  justice."    (Code,  §  2.) 

No  pleadings  are  required  before  a  justice,  but  these  bills 
of  particulars  are  xeqtiired  to  state,  in  a  plain  and  concise 
manner,  the  cause  of  action,  or  the  claim  to  be  set  off,  (Jus- 
tices Act,  §  54,)  making  the  bills  of  particulars  before  a  justice 
a  substitute  for  the  "petition"  and  ''answer"  in  courts  of 
record.  But  the  code  provides  that,  in  a  certain  contingency, 
the  plaintiff  in  a  court  of  record  may  file  a  "reply  "  to  the 
defendant's  answer,  as  follows,  yiz.: 

"Sec  110.  There  shall  be  no  reply  except  upon  th6  allega- 
tion of  a  counter  claim  or  set-off  in  the  answer. 

"Sbc.  111.  When  the  answer  contains  new  matter  consti- 
tuting a  counter  claim  or  set-off,  the  plaintiff  may  reply  to 
such  new  matter,  denying  generally  or  specifically  each  alle- 
gation controverted  by  him,  and  he  may  allege,  in  ordinary 
and  concise  language  and  without  repetition,  any  new  matter 
not  inconsistent  with  the  petition  constitutirig  a  defense  to  such 
MwrnaUer  in  the  answer ^  or  he  may  demur  to  the  same  for  insuf- 
ficiency, stating  in  his  demurrer  the  grounds  thereof,  and  he 
may  demur  to  one  or  more  of  such  defenses  set  up  in  the 
answer  and  reply  to  the  residue." 

It  wiU  be  seen  that  these  sections  of  the  code  make  provi- 
sion for  the  precise  state  of  faucta  we  have  supposed  to  exist 
in  the  case  under  consideration.  It  can  hardly  be  supposed 
that  the  justices  act  would  leave  such  a  contingency  entirely 
unprovided  for,  and  accordingly  we  find,  on  examination, 

20— iKAS. 
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that  ample  provisioa  is  made  for  such  oaaes  by  way  of  aif 
amendment  to  the  bill  of  particulars. 

Section  fifty-five  of  the  justices  act  provides  that  ''the  bill 
of  particulars  may  be  amended  at  any  time  before  the  trial 
or  [*323]  during  the  trial,  or  upon  appeal,  to  supply  any  de^ 
ficiency  or  omission  in  the  items,  when  by  such  amendment 
substantial  justice  will  be  promoted."  ' 

It  was  under  this  provision  that  the  plaintifiT  in  error 
sought  to  defend  against  the  new  matter  set  up  by  the 
defendant,  by  alleging  new  matter  on  his  part  not  inconsis- 
tent with  his  original  claim.  He  had  given  notioe  to  his 
opponent  at  the  outset  of  the  proceedings  of  the  exact  amount 
of  his  claim,  by  indorsement  on  the  back  of  the  summons^ 
and  if  it  is  contended  he  was  not  bound  by  such  indorsement 
after  the  appearance  of  the  defendant,  it  may,  we  thinky  be 
well  answered,  that  by  the  very  act  of  commenoing  suit  be- 
fore a  justice  of  the  peace,  where  he  could  not  possibly 
recover  judgment  for  more  than  one  hundred  dcdlars,  exclu- 
sive  of  interest  and  cost,  he  must  be  understood  to  have  eon* 
clusively  limited  his  claim  to  that  amount.  Section  on£^ 
hundred  of  the  justices  act  provides  that  the  plaintifiT,  in  case 
the  amount  found  due  exceeds  the  sum  of  one  hundred  dol- 
lars, maiy  remit  the  excess. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  upon  the  appeal. 

Ejdnqman,  J.,  concurring. 

Cobb,  G.  J.,  took  no  part  in  the  decision,  the  cause  having 
been  argued  at  a  previous  term,  before  he  went  upon  the 
bench. 
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[*324]  Isaac  Buubom  v.  IL  D.  Laxpmah, 

1.  Rerrxncb.  Where  there  is  an  oml  BahmisBton  to  referees,  of  a 
cause  by  the  parties  thereto,  and  where  no  terms  of  submission 
i^pear  of  record,  the  issue  made  by  the  pleadings  is  presumed  ,to 
have  beeo  submitted. 

2.  -;  JKqmn^  Where  theve  was  an  oral  sobmiesion  of  the 
imam  in  a  case  by  the  parties,  in  open  court,  under  section  two 
hundred  and  ninety-two  of  the  civil  code,  and  where  the  issue  was 
purely  of  law,  presented  by  a  petition  and  demurrer,  and  where 
the  finding  of  the  referees  is  one  of  &cts  only,  hddf  ihat  the  report 
shoald  have  been  set  aside  by  the  court  below  on  motion  by 
tiff  in  error,  and  that  it  was  error  not  to  grant  such  motion* 


Error  from  Andermm  District  OourL 
The  Act}  of  the  oase  appear  in  the  opinion  of  ihe  court. 

P.  B.  Pbmb^  for  plaintiff  in  error: 

In  Augusty'lSSSy  the  defendant  in  ecror  bion^ht  suit  in  the 
district  court  of  Anderson  county,  Kansas,  against  the  plain- 
tiff in  error,  to  recover  a  certain  sum  of  money  alleged  to  be 
due  from  the  defendant  to  plaintiff^  by  reason  of  the  oonver- 
Bion  of  certain  chattels  belonging  to  the  said  plaintiff  below. 
To  that  petition  the  defendant  below  interposed  a  demurrer, 
allying,  first,  a  misjoinder  of  causes  of  action;  and,  second, 
that  the  petition  did  not  state  fiicts  sufficient  to  constitute  a 
cause  of  action.  An  issue  of  law  was  thus  made  up  between 
the  parties.  *^  An  issue  of  law  arises  upon  a  demurrer  to  the 
petition,  answer  or  reply,  or  to  some  part  thereof  ( Ciyil 
Code,  §  2700  This  issue  of  law  was  the  only  one  between 
the  parties. 

In  September,  1859^  upon  the  oral  consent  of  parties  in 
open  court,  entered  upon  the  journal,  the  matter  at  issue  in 
this  case  was  submitted  to  referees.  No  issue  but  the  one 
made  by  the  pleadings  could  be  submitted.  There  could  be 
no  other  issue  to  be  submitted  than  that  made  by  the  plead- 
ings.   (Code,  §  269.) 

[*325}  Issues  of  law  are  referable  upon  consent  of  parties. 
(Code,  §  292.)    The  issue,  then,  to  be  left  to  the  decision  of 
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Bulsyom  y.  Lfaxiyq^aa, 


the  referees,  was  one  of  law.  Their  decision  could  not  right- 
fully go  outside  of  the  issues  thus  submitted.  At  the  Sep- 
tember term  of  the  Said  court  for  1860,  the  referees,  to  Whom 
thifi  issue  was  subix^itted,  ma4e  report  of  their  doings  with 
the  following: 

''Thai  Isaac  Bulsom  shall  pay  to  Elisha  D.  Lampman  the 
sum  of  two  hundred  and  fifty-four  dollars  and  eighty-five 
eeints,  on  the  first  day  of*  January,  and  Isaac  Bulsom  shall 
pay  the  costs  of  the  two  cases  entered  at  the  September  term 
of  the  district  court  for  Anderson  county,  and  that  Isaac 
Bulsom  shall  pay  the  costa  of  this  arbitration.'* 

The  report  is  of  fact  and  not  of  law.  The  issue  of  law  is 
not  decided,  while  an  issue  otfact,  not  joined  at  all  between 
the  parties,  is  decided,  and  returned  to  the  court  as  a  final 
settlement  of  all  matters  at  issue  between  the  parties  at  the 
time  of  the  submission.  Upon  the  return  of  the  report  into 
court,  the  defendant  made  a  motion  in  writing  v>  the  court 
to  set  aside  the  report,  because:  "  Mrsi.  The  issue  joined  is 
not  of  &ct,  but  of  law,  and  the  report  is  of  fact,  and  not  of 
law.  Second.  The  referees,  under  the  reference,  had  no  power 
under  the  statute  to  go  outside  of  the  issue  joined  at  the 
time  of  the  reference.  Third.  Actions  in  tort  are  not  referable. 
Fowrih.  A  cause  cannot  be  referred  until  issue  is  joined,  and 
[if]  there  is  a  demurrer  to  the  whole  action,  and  undeter- 
mined, it  cannot  be  referred." 

This  motion  the  court  overruled;  to  which  ruling  the  de- 
fendant below  excepted,  and  on  that  exception  is  here  prose- 
cutiiig  his  petition  in  error,  asking  that  the  decision  of  the 
court  below  shall  be  reversed. 

[*326]  No  counsel  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  In  August,  1859,  the  defendant  in  error 
brought  suits  in  the  district  court  of  Anderson  county  against 
the  plaintiff  in  error.  To  this  a  demurrer  was  interposed  j 
and  while  the  cause  was  in  this  condition  at  the  September 
term,  A.  D.  1869,  tiie  following; journal  entry  was  made : 
'    "And  now  come  the  above  parties,  by  their  attorneys,  and 
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this  cause,  by  agreementi  k  continued  to  dlade  the  decision 
of  referees." 

This  18  the  only  mention  whatever  made  in  the  record  of 
any  reference  of  the  case.  On  the  7th  day  of  Bept^oaber, 
1860,  a  report  was  filed  by  three  persons,  styling  themsdves 
arbitrators,  awarding  to  defendant  in  error  in  the  two  caseF 
the  sum  of  two  hundred  and  fifty-four  dollars  and  siiLty 
cents,  and  the  costs  of  the  two  suits.  On  the  same  day  a 
motion  was  made  to  set  aside  the  award,  for  various  causes, 
which  was  overruled,  and  the  demurrer  was  also  overruled, 
and  judgment  entered  on  the  award  in  &vor  of  defendant  in 
error  against  the  plaintiff  in  error,  who  brings  the  case  to 
this  court  for  revision. 

The  record  is  so  imperfect  and  so  confused  that  it  is  diffi- 
cult to  ascertain  exactly  the  true  state  of  facts  presented  in 
it  It  would  appear  that  there  were  two  suits  between  the 
same  parties,  and  that  both  cases  were  orally  submitted  to 
referees.  The  terms  of  the  submission  do  not  appear,  nor 
does  it  in  any  way,  except  by  inference,  appear  what  was 
submitted. 

The  most  favorable  view  of  it  that  can  be  taken  for  defend- 
ant in  error  is,  that  it  was  an  oral  submission  by  the  parties, 
in  open  courts  of  the  issues  in  the  action  or  actions,  un^er 
section  two  hundred  and  ninety-two  of  the  code.  There  is 
no  other  possible  view  of  the  case,  derivable  from  the  record, 
that  would  in  any  way  justify  a  judgment  by  the  court  upon 
the  award. 

[*327]  Admitting,  then,  that  the  record  will  bear  this  in- 
terpretation, it  is  proper  to  inquire  what  was  submitted. 
The  code  provides  for  submitting  issues  of  law  and  issues  of 
fact,  or  both,  orally  to  be  submitted  in  open  court  to  referees. 
(See  §  292.) 

The  only  issue  in  this  cause  was  one  of  law  purely,  pre- 
sented by  the  demurrer,  and  this  issue,  being  the  only  one 
between  the  parties,  was  the  only  one  submitted^  and  the 
only  one  the  referees  could  pass  upon,  upon  such  a  submis- 
sion as  we  have  supposed  may  have  been  made  from  the 
record.  The  report  of  the  referees  is  as  to  the  two  suits,  and 
is  one  finding  fecfe  only.    No  decision  upon  the  issue  of  law 
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Babmitted  is  made,  but  a  decision  on  an  iasae  of  &ct  not 
submitted  to  them  for  their  action,  and  their  r^ort  should 
have  been  set  aside  by  the  court  below.  The  judgment  below 
was  upon  the  award,  which  includes  both  cases. 

It  is,  therefore,  ordered  by  the  cpurt^  that  the  judgment  in 
the  district  court  be  reversed,  and  the  cause  remanded  with 
directions  to  set  aside  the  report  made  in  the  case,  and  for 
further  proceedings. 

Bailby,  J.,  concurring. 

Cobb,  C.  J.,  not  sitting  in  the  case,  it  having  been  previ* 
ously  argued  at  a  term  before  he  took  his  seat  upon  the  bench. 


P328]    William  Kisskadden,  et  al.^  v.  Gbant  A  Prest. 

1.  D£P08rnoNB;  Notice;  OonHnvanee,  Where  the  notice  was  to  take 
depositions  on  the  9th  day  of  December,  1861,  and  that  ''the  tak- 
ing of  said  depositions  will  be  adjourned  from  day  to  day,  if  neces- 
aaryy  till  completed,"  it  must  be  made  clearly  to  appear  affirmatively 
to  the  court  that  the  depositions  are  taken  at  the  time  designated 
in  the  notice ;  or  when  for  any  cause  a  continuance  under  a  proper 
notice  is  had.  the  reajson  of  such  continuance  should  appear,  in 
order  that  the  sufficiency  of  such  reason  may  be  judged  of  by  the 
court  M 

2. ;  CgrtificaU,  Under  such  a  notice,  a  certificate  of  the  offi- 
cer taking  the  depositions,  stating  that,  at  the  time  and  place  stated 
in  the  notice,  ^'the  said  plaintiff  appeared  by  his  attorney,  and 
thereupon  the  taking  of  said  depositions  was  adjourned  from  day 
to  day,  the  plaintiff  making  appearance  as  aforesaid,  till  the  16th 
day  of  December,  1861,"  when  the  depositions  were  taken;  held, 
not  to  be  sufficient,  aa  not  showing  any  reason  for  the  continnanoe. 

8.  ;  Exceptions,    Exceptions  to  the  ruling  of  the  court,  on 

the  sufficiency  of  such  a  notice  of  taking  depositions,  must  be  made 
before  the  trial  When  such  depoeitionB  are  read  in  justice's  coort^ 
the  excepting  party  has  a  right  to  the  opinion  of  the  district  court 
as  to  the  sufficiency  of  such  notice. 


[1]  It  ii  error  to  take  «  deposition  under  a  notloe  entitled  In  two  disdnot  caeei; 
but,  where  both  caiei  are  between  the  same  paitiee,  the  fupreme  court  will  preianM» 
In  the  absence  of  proof  to  the  contrary,  that  It  wat  ihown  to  the  oonrt  below  that 
both  caaai  were  npon  the  same  matter,  and  thereftne  the  enor  may  he  dlnicarded, 
aanotallbctlngiahitantlalzlghta.   (Xa<ia<  w.  JfeJwwM,  7  Kaa.  264^ 
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m 

A  Havens  J  for  plaintiflb  in  error: 

L  TheexoeptionB  to  the  depositions  should  have  been  sus- 
tained, on  account  of  the  lack  of  the  indorsement  on  the 
envelope,    (Code,  §  867.) 

11.  The  record  shows  that  the  jury  found  their  verdict  on 
entirely  incompetent  testimony,  viz.,  the  statement  of  Qrant 
that  the  butter  sold  for  thirty  cents  per  pound,  which  state- 
ment was  hearsay.  The  verdict  as  it  now  stands  is  the  ver^ 
diet  of  the  court  and  not  of  the  jury. 

IIL  The  exceptions  to  the  depositions  should  have  been 
rastained,  because  the  same  were  not  taken  on  the  day  men- 
tioned in  the  notice,  (.fbo;  v.  Oarlisls^  3  Mo.  197 ;  Bracken  v. 
Mmh,  4  Miss.  74;  Stat  1855,  p.  802;  1  Handy,  Sup.  Ct  94, 
note  a.) 

Thomas  P.  Fenian,  for  defendants  in  error:  [^329] 

L  The  want  of  indorsement  on  the  envelope  of  the  name 
of  the  party  or  officer  taking  the  depositions  is  not  such  an 
error  as  affects  the  substantial  rights  of  the  parties.  The 
statute  as  to  such  indorsement  is  merely  directory. 

1.  The  exception  to  the  deposition  for  want  of  this  indorse- 
ment, if  good  at  all,  should  have  been  made  when  the  case 
was  tried  before  the  justice ;  not  having  taken  it  then  plaintiffs 
waived  the  objection,  and  could  not  avail  themselves  of  it  in 
the  district  court,  however  good  the  objection  may  have  been. 
(Juatices  Act,  §§  184,  71,  92, 128;  10  Iowa,  109.) 

2.  If  the  depositions  were  taken  pursuant  to  the  provisions 
of  the  code^  that  was  all  that  is  absolutely  required  by  stat- 
ute, and  "  they  shall  be  read  in  evidence.^*  (Code,  §  358;  Justices 
M  S  71.) 

IL,  The  record  does  not  show  that  the  verdict  was  rendered 
on  entirely  incompetent  testimony.  Outside  of  the  evidence 
of  Grant,  the  record  shows  abundance  of  evidence  upon  which 
the  jnry  could  have  found  a  verdict   (See  evidence.) 

1.  There  is  no  practice  or  rule  of  law  to  compel  the  district 
court  to  ''rule  out'^  any  testimony  which  has  actually  gone 
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to  the  jury.  The  fiiU  duty  of  the  court  is  performed  when  it 
instructs  the  jury  that  hearsay  evidence  must  be  disregardedi 
which  it  must  be  presumed  it  did  in  this  case. 

%  But  what  is  &tal  to  the  points  now  raised  by  the  plain- 
tiffs in  error  on  the  testimony  of  Gratit  is,  that  there  was  no 
objection  made  to  his  testimony  at  the  time  it  was  given.  They 
cannot  now  take  advantage  of  an  objection  not  raised  on  the 
trial  of  the  cause.  (Code,  §  301 ;  7  U.  S.  Dig.,  p.  96,  §  54;  8  id., 
p.  50,  §  20;  9  id.,  p.  76,  §§  201,  58,  34;  1  Scam,  253.) 

3.  The  verdict  of  a  jury  can  always  be  remitted,  and  it  is 
proper  for  the  court  to  enter  judgment  on  a  verdict  of  a  [*330] 
jury  after  a  portion  of  the  same  has  been  remitted.  (10  lowEy 
233,  236,  264,  312,  360;  Code,  §  359.) 

The  opinion  of  the  court  was  deKvered  by 

Kingman,  J. :  The  only  points  relied  on  are  errors  of  the 
court  below  in  overruling  exceptions  to  the  depositions  of  Todd 
and  Scudder.  The  notice  given  was. to  take  depositions  on  the 
9th  day  of  December,  1861,  and  "that  the  taking  of  said  depo- 
sitions will  be  adjourned  from  day  to  day  between  the  same 
hours  and  at  the  same  place,  if  necessary,  till  completed." 

The  depositions  were  taken  on  the  16th  day  of  December, 
1861.  The  certificate  of  the  officer  taking  the  depositions, 
stating  that,  at  the  time  and  place  stated  in  the  notice,  "the 
said  plaintiff  appeared  by  his  attorney,  and  thereupon  the 
taking  of  said  depositions  was  adjourned  from  day  to  day,  the 
plaintiff  making  appearance  as  aforesaid  till  the  16th  day  of 
December,  1861,"  at  which  time  the  depositions  were  taken. 
No  cause  is  given  for  the  continuance  for  seven  days.  Both 
depositions  were  taken  on  one  day.  The  notice  was  to  take 
on  the  9th,  and  the  taking  was  only  to  be  continued  "if  nec^ 
essary,"  and  no  such  necessity  is  shown. 

It  must  be  made  clearly  to  appear  affirmatively  to  the  court 
that  depositions  are  taken  at  the  time  designated  in  the  notice, 
otherwise  great  injustice  may  be  done  by  not  even  offering 
the  adverse  party  an  opportunity  of  cross-examination;  and 
when  for  any  cause  a  continuance  under  a  proper  notice  is 
had,  the  reason  of  such  continuance  should  appear,  in  order 
that  the  sufficiency  of  such  reason  may  be  judged  of  by  the 
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court;  otherwise  the  taking  of  depositions  may  be  continued 
from  day  to  day  to  wear  out  the  patiende  of  the  adverse  party 
and  deprive  him  of  the  benefit  of  oross-examination,  or,  what 
may  be  quite  as  important,  to  be  present  and  see  to  the  man- 
ner of  proceeding  by  the  party,  the  officer  and  the  witness. 

In  this  case,  for  aught  that  appears,  the  continuance  waa 
without  cause,  and  the  time  when  the  depositions  were  taken 
[*331]  is  not  the  time  mentioned  in  the  notice;  for,  by  th« 
terms  of  the  notice,  a  continuance  was  only  to  be  had  "if 
neceesary,"  and  the  necessity  does  not  appear.  In  support 
of  these  views,  see  4  Missouri  Reports,  (pp.  74,  466.) 

It  is  said  by  defendant  in  error  that  these  exceptions  wer« 
taken  too  late,  as  the  depositions  had  once  been  read  in  the 
trial  before  the  justice  of  the  peace.  The  code  provides  that 
exceptions  shall  be  made  before  the  trial,  and  fixes  no  othei 
time;  and  they  were  made  before  the  trial,  and  the  plaintiffs 
in  error  had  a  right  to  the  opinion  of  the  district  court  as  to 
the  sufficiency  of  the  notice,  and  we  think  the  exceptions  to 
the  depositions  should  have  been  sustained  for  the  reasons 
given.  This  condnsion  renders  it  unnecessary  to  consider 
the  other  exceptions  to  the  depositions. 

Wherefore  the  judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  to  the  district  court  for  Leavenworth 
county  for  a  new  trial 

AU  the  Justices  concurring. 


814  SUPREME  COURT  OF  KANSAS. 

Carr  ▼.  The  State. 


Jambb  Gabb  v.  Thb  State  of  Kaivbas. 

L  Appeal;  Notice.  The  aerrice  of  the  notice  of  appeal  on  the  clerk, 
and  on  the  appellee  or  his  attorney,  according  to  the  requirementa 
of  the  code  of  criminal  procedure,  constitutes  the  appeal,  and  upon 
that  alone  the  jurisdiction  of  the  supreme  court,  to  review  the 
judgment  and  decisions  of  the  court  below,  resta.  Such  notice 
should  appear  in  the  transcript  filed. 

%  BuPREMB  C!ourt;  Record,  The  supreme  court  cannot  assume  the 
existence  of  a  portion  of  the  record  not  before  it,  nor  render  a 
judgment  which,  upon  the  face  of  its  own  record,  would  appear 
to  be  without  jurisdiction,  although  the  appellee  may  appear  and 
argue  the  merits. 

.  Appeal  from  DonipJum  District  QyurL 
The  fajcis  of  the  case  are  stated  in  the  opinion  of  the  court 

0«M  <St  Glicky  for  appellant:  [*332] 

The  court  erred  in  sustaining  the  demurrer  of  the  State  of 
Kansas  to  defendant's  plea.  (See  Ck>nst  State  of  Kansaa, 
Bill  of  Rights,  §  10.)  By  this  section  the  defendant  is  entitled 
to  a  speedy  trial  The  discretion  of  the  court  under  this 
clause  is  limited  by  section  one  hundred  and  nix\ety*nine, 
page  two  hundred  and  sixty-five,  compiled  laws,  1862, 

The  defendant  must  be  tried  at  the  second  term  after  in- 
dictment found,  if  the  prisoner  is  in  jail,  and  if  he  is  ready. 
This  discharge,  we  hold,  is  final:  the  same  as  a  former 
acquittal,  or  conviction,  or  pardon.  The  law  means  this  or 
nothing.  The  delay  specified  in  said  section  (199)  only  refers 
to  the  second  term,  and  it  makes  no  difference  at  whose  in- 
stance the  former  continuance  was  had.    The  law  does  not 

Note.— Where  notice  of  appeal  to  the  supreme  oonxt  la  lerTed  on  the  clerk  of  the 
district  court,  but  none  Is  serred  on  the  defendant,  the  appellate  court  haa  no  Juris- 
diction to  review  the  Judgment  of  the  court  below.  {State  v.  ICUtg,  post  *466.)  Notice 
is  essential  to  the  removal  of  a  criminal  case  to  the  supreme  court.  {NdiKU  v.  Qm- 
eordiOt  14  Kas.  446 ;  Slate  v.  Aslanon,  19  id.  644.)  Attorneys  of  record  of  defendant  in 
a  criminal  case  in  the  district  court,  have  no  power  to  accept  service  of  notice  of 
appeal  by  the  state.  The  service  must  be  personal,  or,  In  case  the  deiHwdnnt  cannot 
be  found,  by  posting  in  the  office  of  the  otek  of  the  diildflt  oooit  (AEolt  tiAain^ 
9  KasL  60;  State  e.  BrondoM,  0  id.  MIL) 
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fix  ihe  manner  of  the  dieehavge,  whether  by  nolle  proiequi  or 
by  order  of  diechai^e.  In  either  event  it  ie  a  discharge  under 
lection  one  hundred  and  ninety-nine^  above  referred  to. 

/.  F,  BabiU  and  Attorney  General  OutimBj  for  appellee: 

L  The  provisions  of  section  ten  of  the  bill  of  rights  in  the 
eonstitntion  of  the  state  of  Kansas,  that  ^no  person  shall  be 
twice  put  in  jeopardy  for  the  same  offense,"  was  borrowed 
from  the  common  law,  and  has  been  inserted  into  the  consti- 
tution of  the  United  States,  and  in  nearly,  if  not  all,  of  the 
states  of  the  union. 

The  construction  given  to  the  same  at  the  common  law 
was  that  a  person  could  never  be  in  jeopardy,  except  upon  a 
trial  upon  tiie  merits,  upon  a  perfect  indictment  It  did  not 
prohibit  a  second  trial  where  the  first  had  been  disposed  of 
in  any  other  manner  than  upon  tlie  merits:  (Whar.  Am. 
Grim.  Law,  p.  268,  and  cases  there  cited.)  [*3833  The  deci- 
sions of  the  United  States  courts,  and  a  largo,  majority  of  the 
state  courts,  upon  the  point,  are  the  same  as  at  common  law. 
(Id.  263.) 

n.  A  party  may  be,  and  fir^uently  is,  in  custody  upon 
fleveral  indictments  or  commitments,  and  the  one  hundred 
and  ninety-ninth  section,  page  two  hundred  and  sixty-five, 
of  compiled  laws,  by  limiting  the  discharge  to  the  particular 
caae  in  which  the  prosecutor  had  failed  to  bring  the  party  to 
trial  during  the  limitation,  was  intended  to  prevent  the  full 
diflchaige  of  the  party  from  custody  where  other  causes  of 
detention  existed,  and  was  not  intended  to  make  such  dis> 
charge  a  bar  to  a  subsequent  indictment  for  the  same  ofiense. 
He  is  discharged  only  from  imprisonment  or  recognizance, 
but  IB  not  acquitted  of  the  crime  or  discharged  from  its  pen* 
alty.  It  is  not  a  bar  to  a  subsequent  indictment  or  trial  for 
file  same  offense,  and  a  plea  of  such  former  discharge  is  bad  ou 
demurrer.    (Whar.  Am.  Grim.  Law,  249 ;  8  Yale,  [N.  J.]  148.) 

m.  A  discharge  upon  proclamation,  or  the  entry  of  a  noOe 
jirosequij  is  no  bar  to  a  firobsequent  indictment  and  trial  for 
the  same  offense.    (Id.  249.) 

IV.  If  the  accused  was  entitied,  upon  the  case  stated,  to 
luoh  A  disQharge  as  could  bo  pleaded  in  bar  to  a  subsequent 
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indictment^  that  question  qould  only  be  determined-  by  the 
oourt  below  upon  applic^on  of  the  accused  for  such. a  dis- 
cbai^e,  and  not  upon  a  collateral  ijssiie.  The  accused  having 
been  discharged  upon  the  volition  of  the  proeecution,  and 
not  by  order  of  the  court,  no  disohaige  was  ordered  by  the 
court,  nor  was  his  right  to  such  a  discharge  as  is  now  claimed 
by  him  in  anywise  passed  upon  by  the  court 

.  Therefore,  if  he  was  at  said  time  entitled  to  the  discharge 
now  claimed  for  him,  by  failing  to  make  his  application  there- 
for, and  have  his  rights  passed  upon  and  determined  by  the 
court,  he  waived  it;  at  least  he  cannot  now  appeal  upon  it 

The  opinion  of  the  court  was  delivered  by  [*834] 

Cobb,  G.  J.:  Garr,  as  appears  by  the  transcript  on  file, 
was  indicted  for  murder,  and  put  in  a  special  plea,  to  which 
the  state  demurred,  and  the  court  sustained  the  demurrer 
and  required  him  to  plead  further.  Whereupon,  he  filed 
a  petition  in  error  and  caused  a  transcript  of  the  record  to  be 
certified  to  this  courts  and  the  case  has  been  argued  here 
upon  the  errors  assigned  in  the  said  petition. 

On  examination  of  the  tnmscript  we  find  no  notice  of 
api>eal,  and  are  led  first  to  inquire  whether  the  cause  is  prop- 
erly before  us  without  such  notioe  appearing  in  the  record. 
The  code  of  criminal  procedure,  section  two  hundred  and 
sixty-four,  provides,  that  "  an  appeal  to  the  supreme  court 
may  be  taken  by  the  defendant,  as  a  matter  of  right,  from 
any  judgment  against  him,  and,  upon  the  appeal,  any  decis- 
ion of  the  oourt  or  intermediate  order  made  in  the  progress 
of  the  cause  may  be  reviewed." 

Section  two  hundred  and  sixty-eight  provides,  that  "  an 
appeal  is  taken  by  the  service  of  a  notice  upon  the  clerk  of 
the  court  where  judgment  was  entered,  stating  that  the  appel- 
lant appeals  from  the  judgment  If  taken  by  the  defendant^ 
a  similar  notioe  must  be  served  upon  the  prosecuting  attorney. 
If  taken  by  the  territory,  (now  the  state,)  a  similar  notice 
must  be  served  upon  the  defendant,  if  he  can  be  found  in 
the  county;  if  not,  then  by  posting  up  a  notioe  three  weeks 
in  the  clerk's  office." 
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No  petition  in  error  is  provided  for,  and  therefore  none  iB 
necessaiy^or  nsefol.  It  is  mere  snrplnsage.  But  the  service 
of  the  notice  of  appeal  on  the  derk,  and  the  appellee  or 
attorney,  constitutes  the  appeal;  and  upon  that  alone  the 
jurisdiction  of  this  court,  to  review  the  judgment  and  deci- 
sioDS  of  the  court  below,  rests.  It  is,  therefore,  an  important 
part  of  the  record,  and  it  should  appear  in  the  transcript 
filed,  that  this  court  may  see,  and  its  record  show  that  it  has 
jurisdiction  of  the  cause. 

[♦335]  The  code  provides  (§  272)  for  proof  of  notice  of 
appeal  to  the  appellee  before  the  appeal  is  tried.  The  ap* 
pearance  of  the  appellee,  and  his  proceeding  to  argiie  the 
merits,  may  be  sufficient  proof  of  that  notice.  But  the  ser- 
vice on  the  clerk  is  unproved,  and  this  court  cannot  assume 
the  existence  of  a  portion  of  the  record  not  before  it^  nor  ren- 
der a  judgment  which,  upon  the  &ce  of  its  own  record,  would 
appear  to  be  without  jurisdiction.  We  come  to  this  conclusion 
with  the  less  reluctance,  because  it  seems  manifest  that  the 
appeal,  if  taken  upon  proper  notice  and  duly  certified  to  this 
court,  must  have  been  dismissed,  the  decision  complained  of 
being  interlocutory,  and  reviewable  only  on  appeal  from  the 
judgment 

The  pToceedings  in  this  court  must  be  dismissed,  because 
the  recoid  does  not  show  that  any  appeal  has  been  taken. 

An  the  Justices  concurring. 


Jakes  H.  Small,  d  oLy  v.  William  P.  Douthitt,  el  aL 

i.  BzcBFTiONs;  Waher,  A  party,  by  not  excepting  to  the  yarious 
ralings  of  the  court,  is  deemed  to  have  waived  any  errors  therein, 
(lee  V.  Lonend/fey  11  Kas.  487;  Atchison  v,  Bymea,  22  id.  68;  Fwrrcm 
«L  Cftopjn,  13  id.  112.) 

Koii.-~The  district  oonxt  has  the  right  to  correct  and  modify  errors  in  a  Jadf- 
Bent  tt  or  ajler  the  tenn  at  which  the  Judgment  is  rendered.  ( 'M)U  •.  Bnwn  C^ 
SXas.17.) 
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&  iMTKBnr.  The  decision  of  the  Bupiemecoart  in  JPlu22^o./2«yiioldi, 
(ante,  p.  270,)  on  the  question  of  the  computation  of  interest,  fol- 
lowed. 

8.  Judgmbnt;  CofTedion  cf,  A  decree  of  a  court,  adjudging  that  there 
is  due  one  of  the  parties  to  the  suit  one  thousand  and  thirty-rseven 
dollars  and  fifty  cents;  that  judgment  is  rendered  for  that  amount; 
but  afterwards  providing  that,  in  defiiult  of  the  x>ayment  of  said 
turn  of  Biz  hundred  and  one  doIUrs  and  twenty-five  cents  found 
due  afbresaid,  for  the  space  of  six  months,  then  the  mortgaged 
property  was  to  be  sold  to  pay  the  said  sum  of  six  hundred  and 
one  dollars  and  twenty-five  cents,  is  defective  and  a  proper  subject 
of  correction.  The  proper  mode  pointed  out  by  the  code  to  correct 
such  an  error  in  a  judgment  is  by  motion  under  section  five  hun- 
dred and  forty-six,  subdivision  three. 

4. ;  Nunc  pro  tunc,    [*336]  Where  the  effect  of  formally 

amending  a  judgment  wmc  pro  tunc  is  the  same  as  if  it  was  made 
at  one  term,  as  a  modification  of  a  judgment  rendered  at  a  previa 
ous  term,  such  proceeding  is  allowable. 

Error  from  Shawnee  District  (huri. 

At  the  October  Term  of  the  district  court  of  Shawnee 
county  a  judgment  was  entered  in  this  case,  among  other 
things  proyiding : 

And  now  come  William  W.  Cleminson  and  Alfred  T.  Byler, 
by  their  attorney,  L.  Dow,  and  thereupon  came  a  jury  of 
twelve  good  and  lawful  men  of  the  counties  of  Shawnee  and 
Osage — to  wit,  Daniel  Heme  and  eleven  others — thereupon, 
on  the  proo&  and  allegations  submitted,  who  on  their  oaths 
do  find,  on  the  issue  joined,  in  favor  of  the  said  plaintiff,  in 
these  words,  to  wit:  "  We,  the  jurors,  find  that  Sallie  R.  Meade 
is  the  administratrix  of  the  estate  of  George  W.  Meade." 

It  is  further  ordered  and  adjudged  by  the  court,  that  the 
said  James  M.  Small  and  Verlinda  Small  did  sign,  seal,  and 
deliver  to  the  plaintifif  intestate,  the  said  mortgage  deed  in  her 
petition  mentioned,  on  the  day  and  year  therein  mentioned. 
And  it  is  further  ordered  and  decreed,  upon  the  proof  and 
'allegation  submitted  by  the  said  William  W.  Cleminson  and 
Alfred  T.  Byler,  that  the  said  James  M.  Small  and  Verlinda 
Small-did,  on  the  25th  day  of  October,  1858,  s^n,  seal  and 
deliver  to  the  said  W.  W.  Cleminson  a  mortgage  deed  in  and 
for  the  land  aforesaid,  to  wit :  The  southeast  quarter  of  section 
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five,  in  township  twelve,  south  of  range  seventeen  east    And 
the  court  does  further  find  that  [William  W.  Cleminson  J  on 
the  16th  day  of  January,  1860,  by  his  deed  duly  executed 
and  delivered,  transferred  the  last  mentioned  mortgage  afore- 
said and  promissory  note  to  the  said  Alfred  T.  Byler ;  and  the 
said  court  further  finds  that  the  said  Jamee  M.  Staall  is  owing 
and  indebted  to  the  said  Alfred  T.  Byler  as  aforesaid  in  .the 
sum  of  ten  hundred  and  thirty-seven  dollars  and  fifty  eents. 
It  is  therefore  considered  by  the  court  that  the  said  Alfred 
T.  Byler  recover  of  [*887]  the  said  James  M.  Small  the  sum 
of  ten  hundred  and  thirty-seven  dollars  and  fifty  cents,  so  as 
aforesaid  found  due,  and  his  costs  herein  expended,  and 
hereof  let  execution  issue.    It  is  further  ordered,  adjudged 
and  decreed,  that  the  said  Jamee  M.  Small  and  Verlinda 
Small  be  and  remain  forever  foreclosed  against  the  said  mort- 
gaged premises  aforesaid,  and  that,  in  default  of  f)ie  said 
James  M.  Small  and  Verlinda  Small  paying  the  said  sum  of 
six  hundred  and  one  dollars  and  twenty-five  cents,  found  due 
aforesaid  to  Alfred  T.  Byler,  and  his  costs,  and  the  further 
ram  of  one  hundred  and  fifty*eight  dollars  and  fifty-two 
cents  due  Sallie  R.  M^ade,  administratrix  aa  aforesaid,  and 
her  costs,  for  the  space  of  six  months,  the  parties  having 
hereunto  considered  that  an  order  of  sale  issue  to  the  master 
commissioner  of  this  courts  oonunanding  him  to  appraise,  ad- 
vertise and  sell  the  said  mortgaged  premises,  to  satisfy,  first, 
the  said  judgment  of  Alfred  T.  Byler  for  the  sum  of  six  hun- 
dred and  one  dollars  and  twenty-five  cents  and  his  costs,  and 
the  residue,  or  so  much  thereof  as  may  be  necessary,  to  satisfy 
tiie  said  judgment  of  the  said  Sallie  R.  Meade  aforesaid,  for 
the  sum  of  one  hundred  and  fifty-eight  dollars  and  fifty-two 
cents;  and  the  said  James  M.  Small  and  Verlinda  Small  be 
and  remain  forever  barred  from  all  right  and  equity  of  re- 
demption in  and  to  the  said  mortgaged  premises  aforesaid* 

Douthitt,  who  appears  as  defendant  in  error  in  the  title  of 

the  cause,  was  subsequently  made  administrator  eb  bonis  non. 

Other  fikcts  in  the  case  appear  in  the  opinion  of  the  court. 
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id] 
Ebawre  <St  Martinj  for  defendants  in  error:  id 

The  errors  assigned  by  the  plaintiffs  ean  only  be  considered  ^ 

irregularities,  subject  to  review  in  the  district  court    (Ck>dey  -'' 

§§  540,  546 ;  8  Ohio  St  201 ;  Palmetto  Town  Cb.  v.  Rucker,  Sup.  '  ^j 

Ct  Kas.  Te;.  at  June  Term,  1860;  McCahon  R.  146.) 

[*338]  As  to  interest,  see  case  of  Dudley  v.  ReyvioldSj  (ante, 
p.  270.  Acts  1855,  p,  438;  16  IlL  108;  10  Texas,  189;  7  id. 
461 ;  1  Minn,  352 ;  2  Cal.  597 ;  4  Johnson  Oh.  486 ;  4  Yeate,  220.) 

The  court  below  has  the  right  to  change,  vacate  or  modify 
its  own  judgments  and  orders.  (Acts  1859,  §  546,  p.  172;  8 
Ohio  St  2010 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  The  petition  in  this  case  presents  for  review 
six  assignments  of  error  on  the  part  of  the  court  below.  But 
the  record  shows  no  exceptions  to  the  various  rulings  of  the 
court  involved  in  the  first  four  assigned  errors,  without  which 
this  court  cannot  review  them.  The  party,  by  not  excepting 
to  the  various  rulings  of  the  courts  ia  deemed  to  have  waived 
any  errors  therein. 

The  fifth  assignment  of  error  is,  that  the  court  erred  in  com- 
puting the  interest  on  the  note  at  the  rate  of  five  per  cent  per 
month  after  maturity,  instead  of  six  per  cent  per  annum. 

The  note  is  of  the  same  tenor  and  effect  of  the  one  consid- 
ered by  this  court  in  the  case  of  Dudley  v.  ReytwldB,  (ante,  p. 
270,)  and,  for  the  reasons  therein  stated,  we  think  there  was 
no  error  in  the  computation  of  interest 

The  sixth  error  alleged  is,  that  the  court  ordered  a  nunc  pro 
tunc  entry  to  be  made  at  the  October  term,  1861,  correcting  a 
judgment  rendered  at  a  previous  term  of  the  court,  on  motion. 

The  original  judgment  was  clearly  defective.  The  judg- 
ment is  between  various  parties  and  is  very  long,  and  it  is  not 
necessary  to  copy  it  It  adjudges  that  there  is  due  Byler  ten 
hundred  and  thirty-seven  dollars  and  fifty  cents;  that  judg- 
ment is  rendered  for  that  amount;  but  afterwards  provides 
that,  in  default  of  the  payment  of  said  sum  of  six  hundred 
and  one  dollars  and  twenty-five  cents  found  due  aforesaid, 
for  the  space  of  six  months,  then  the  mortgaged  property  was 
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to  be  sold  to  pay  the  said  sum  of  six  hundred  and  one  dol- 
lars and  twenty-five  cents. 

[*339]  The  pleadings  would  not  justify  the  court  in  mak- 
ing the  lien  less  extensive  than  the  judgment,  so  that  one  or 
the  other  of  these  sums  was  error,  and  a  proper  subject  for 
correction.  The  mode  pointed  out  by  the  code  is  by  motion. 
(See  3d  sub.  §  546,  and  Kellogg  v.  Churchill^  1  West's  Law 
Monthly,  45;  Doty  v.  Rigour,  9  Ohio  St  526,) 

Our  code  has  nmde  very  great  innovations  upon  the  com- 
mon law  rule  of  amendments,  in  allowing  judgments  to  be 
corrected  after  the  term  at  which  they  are  rendered,  on  mo- 
tion or  by  petition.  Motion  was  the  proper  proceeding  in 
this  case,  as  it  is  of  a  class  of  errors  pointed  out  in  the  third 
subdivision  of  section  five  hundred  and  forty-six.  The  only 
difficulty  we  have  had  in  the  case  is,  that  the  amended  judg- 
ment was  formally  made  nwnepro  time,  instead  of  being  at  one 
term,  as  a  modification  of  a  judgment  rendered  at  a  previous 
term ;  but  as  in  this  case  the  legal  effect  and  consequences 
are  the  same,  and  the  party  put  in  the  same  position,  no 
injustice  can  possibly.be  done  to  him  by  such  proceeding. 

The  judgment  is,  therefore,  affirmed,  and  judgment  against 
plaintiff  in  error  for  the  costs  in  this  court 

Bailey,  J.,  concurring. 

This  cause  was  argued  and  submitted  at  the  summer  term, 
1862,  and  GobB|  C  J.,  did  not  sit  in  the  case. 


[*840]    Thomas  L.  Madden  v.  The  State  of  Kansas. 

L  Cbdoval  pLBADiiras.  The  criminal  code  ftumlBhes  its  own  rules 
for  determining  the  safficiency  of  the  pleadings  recognized  by  it 
By  it  the  legislatore  attempted  to  simplify  the  system  of  criminal 
pleadings,  and  to  close  the  avenues  of  escape  made  by  the  techni- 
calities interwoven  into  the  old  system;  and  courts  must  give  effect 
to  its  provisions  according  to  the  rules  prescribed  by  it  (SUUe  % 
WhiU,  14  Kas.  538.) 

21—1  KAS. 
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2.  Imdigtment.  The  requisites  of  an  indictment  are  specified  in  sec- 
tions eighty-nine  and  ninety  of  the  criminal  code,  and  are  guidea 
for  the  pleader  from  which  he  ought  never  to  depart  Section 
ninety-six  of  the  criminal  code,  providing  a  large  class  of  defects 
for  the  existence  of  which  the  indictment  may  not  be  quashed, 
limits  the  court  in  the  application  of  the  requirements  of  sections 
eighty-nine  and  ninety,  and  furnishes  a  different  role  for  its  judg- 
ment than  it  had  given  to  the  pleader  for  his  guidance.    . 

8. ;  Sufficiency;  Pleading,    An  allegation  in  an  indictment^ 

alleging  that  "Thomas  Madden,  on/*  etc.,  "in  the  county  of,"  etc., 
"unlawfully,  maliciously  and  knowingly  did  prepare,  mix  and 
mingle  a  large  quantity,  to  wit,  twelve  grains,  of  a  certain  poison 
called  caniharideSf  commonly  termed  Spanish  flies,  with  a  certain 
quantity  of  water,  to  wit,  one  gill,  and  a  certain  quantity  of  gin, 
with  the  intent  that  one  Ann  L.  Smith,  then  and  there  being, 
should  drink  and  swallow  down  the  said  cantharidf8f  commonly 
termed  Spanish  flies,  so  prepared,  mixed  and  mingled  with  the 
water  and  gin  aforesaid,  with  intent  then  and  there  and  thereby  to 
do  her,  the  said  Ann  L.  Smith,  an  injury.  And  afterwards,  to  wit: 
on,"  etc,  "in  the  county,"  4tc.,  "the  said  Ann  L.  Smith,  tlien  and 
there  not  knowing  the  cantharides,  commonly  termed  Spanish  flies, 
aforesaid,  to  be  so  prepared,  mixed  and  mingled  with  the  water 
and  gin  aforesaid,  did  then  and  there  drink  and  swallow  down  the 
said  caniharideSf  commonly  termed  Spanish  flies,  so  prepared, 
mixed  and  mingled  with  the  water  and  gin  aforesaid,  by  the  said 
Thomas  Madden  in  manner  aforesaid,  whereby  great  injury  was 
then  and  there  done  to  the  said  Ann  L.  Smith ;  that  is  to  say,  the 
said  Ann  L.  Smith  did  then  and  there  and  thereby  become  greatly 
sick  and  distempered  in  her  body,  so  that  for  a  long  time  the  lilie 
of  the  said  Ann  L.  Smith  was  despaired  of^  contrary  to  the  form  of 
the  statute,"  etc.,  with  the  second  count,  charging  the  mixture  to 
have  been  with  whisky  and  water,  and  the  third,  with  wine  and 
water,  does  not  state  the  fiicts  constituting  the  offense  "in  plain 
and  concise  language,  without  repetition,"  as  directed  in  the  second 
clause  of  section'  eighty-nine  of  the  criminal  code.  [*841]  But 
heUdj  that,  under  the  sixth  subdivision  of  section  ninety-six,  de- 
claring that,  "for  any  surplusage  or  repugnant  allegation,  when 
there  is  suflicient  matter  alleged  to  indicate  the  crime  and  the 
person  charged,"  the  indictment  shall  not  be  quashed.  This  indict- 
ment, though  inartificially  and  clumsily  drawn,  must  be  sustained. 
The  crime  charged  is  the  mingling  of  poison  with  food,  drink  or 
medicine,  with  intent  to  injure,  etc.  The  allegationB  that  the 
accused  mingled  the  poison,  with  intent  that  Ann  L.  Smith  should 
drink  the  mixture,  and  of  the  taking  of  the  poison,  and  its  effecfca. 
held  to  be  surplusage. 
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4. ;  BefiniHon.    Gin  and  water  construed  to  be,  in  the  usual 

acceptation  in  common  language,  drink ;  and  hddf  that  a  criminal 
intent  is  dearly  charged.  Though  at  common  law  the  offense 
should  be  charged  to  have  been  done  "feloniously,"  yet  hdd,  that 
it  is  not  a  part  of  the  plain  language  required  by  the  code,  and  an 
omission  ther^n  held  not  to  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits,  and  not  iataL 

5.  Jxtby;  Separatum.  The  criminal  code,  in  section  two  hundred  and 
sixteen,  has  adopted  the  oommon  law  rule  admitting  no  separation 
of  the  jury,  and  in  section  two  hundred  and  flfty-eight,  second 
sabdlTiBion,  has  made  that  one  of  the  causes  for  a  new  triaL  A 
reason  fat  ihe  rule  given,  and  rule  laid  down  as  to  what  would  be 
each  misconduct  of  the  jury  as  would  vitiate  the  verdict  in  crimi- 
nal cases. 

6. ;  PremmpHon,  When  the  opportunity  for  Improper  infln- 

ences,  prejudicial  to  the  accused,  or  in  his  &vor,  is  afforded,  if  the 
verdict  is  against  the  accused,  he  is  entitled  to  the  presumption 
that  the  irregularity  has  been  prejudicial  to  him,  and  it  is  incum- 
bent on  the  state  to  show  that  no  such  iigury  could  have  occurred 
by  reason  of  the  irregularity. 

7. .  It  was  shown,  by  affidavits  filed,  that  the  bailiff  in  charge 

of  the  jury  was  a  portion  of  the  time  away  from,  and  out  of  sight 
of,  the  building  occupied  by  them ;  that  a  person  went  into  the 
building  and  held  communication  with  the  jury  in  the  absence  of 
the  bailiff;  that  the  jury  separated— part  of  them,  unattended  by  an 
officer,  left  the  building,  conversed  with  a  person  from  a  back 
room ;  that  information  was  given  by  the  bailiff  of  the  state  of  their 
deliberations,  and  that  no  sworn  officer  was  in  charge  of  the  jury 
a  portion  of  the  time.  In  such  a  case,  in  the  absence  of  proof 
that  no  injury  to  the  accused  could  have  occurred  by  reason  of 
these  irregularities,  held,  that  it  was  error  in  the  court  below  to 
refuse  to  set  aside  the  verdict  and  grant  a  new  trial.  M 

1  CfiixiNAL  Law.  In  this  case  it  was  erroneous  to  instruct  the  Jury 
that  administering  the  poison  is  a  part  of  the  crime.  The  crime 
is  mingling  with  intent  to  kill  or  iujure,  and  the  administering 
forms  no  part  of  the  offense. 

• 

[1]  Where,  after  a  verdlot  of  guilty  had  been  returned  by  a  Jury  against  the  ac- 
CQsed,  and,  in  tmpport  of  a  motion  for  a  new  trial,  affidavits  were  filed  proving  that 
the  bailiff  who  had  the  Jury  in  charge,  and  who  had  testified  on  the  trial  on  the 
part  of  the  prosecution  to  material  facts  against  the  prisoner,  was  with  the  Jury  in 
the  Jnry-ioom  the  greater  part  of  the  time  while  they  were  deliberating  on  their  ver- 
dict, and  the  state  made  no  explanation  of  the  presence  of  the  officer  with  the  Jury 
in  their  consultations  together,  nor  any  showing  that  the  rights  of  the  prisoner  were 
not  pr^udioed  by  the  acta  and  conduct  of  such  officer  and  witness ;  hdd,  that  tbe 
▼enUet  should  have  been  set  aside  and  a  new  trial  granted.    CStote  v.  Snyder,  20  Kam, 
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Dmentmg  Opinion  of  Cobb,  C.  J. 

9.  Iv&TBXJcaovB;  Criminal  Law.  An  instruction  to  the  jury  "that,  if 
they  helieve  from  the  evidence  that  defendant  mixed,  mingled 
and  administered  cantharidea  to  Ann  L.  Smith,  with  the  intentxto 
have  carnal  knowledge  of  her,  and  that,  as  a  result  of  such  admin- 
istering of  oaniharideB,  she,  Ann  L.  Smith,  received  jiersonal  injury, 
[*342]  which  is  a  £su;t  for  the  jury  to  determine  firom  the  evidence, 
then  the  jury  would  be  justified  in  finding  the  defendant  guilty — 
the  law  presuming  that  he  intended  the  natural  and  probable  con- 
sequences of  his  own  act^  unless  he  should  rebut  such  presumption 
by  evidence  sufficient  to  satisfy  the  jury,"  leaves  the  jury  to  find 
whether  or  not  the  defendant  performed  the  acts  charged,  and  the 
administering  of  the  poison,  and,  upon  an  affirmative  finding  of 
those  &cts,  decides  the  question  of  guilty  intention  to  injure,  against 
the  accused,  as  a  matter  of  law,  giving  as  a  reason  that  he  intended 
the  natural  consequences  of  his  own  act.  Both  the  ruling  and  the 
reason  given  for  it  deemed  erroneous. 

10, ;  Presumption,    The  doctrine  that  one  is  presumed  to 

intend  the  natural  and  probable  consequences  of  his  acts,  is  not 
that  the  courts  should,  but  that  the  jury  might,  presume  the  inten* 
tion  from  the  act.  When  the  courts  were  allowed  to  infer  such  in- 
tention, the  consequence  of  the  act,  when  done,  was  not  probable 
but  certain. 

11.  The  only  act  charged  against  the  defendant  was  mingling  the 
poison,  from  which  alone  no  legal  inference  could  be  drawn.  Proof 
of  the  administering  of  it  would  be  strong  circumstantial  evidence 
of  criminal  intent,  and,  with  all  the  &cts,  should  have  been  sub- 
mitted to  the  jury,  with  instructions  to  find  the  defendant  guilty, 
if  satisfied  by  the  evidence  of  the  criminal  intent  aa  well  as  the 
other  fiicts,  and  not  otherwise. 

Appeal  from  Shawnee  District  OourL 

At  the  November  Term,  1862,  of  the  district  court  in  the 
county  of  Shawnee,  on  the  trial  of  this  case,  the  court  below 
charged  the  jury  that,  if  they  believed  from  the  evidence 
that  defendant  mixed,  mingled  and  administered  cantharidea 

807.)  It  is  the  duty  of  the  court  to  enforce  a  rigid  and  vigilant  obaervanoe  of  the 
piovialoDB  of  the  statutes  designed  to  preserve  Inviolate  the  right  of  trial  by  Jury, 
and  the  purity  of  such  trials.  (Id.) 

The  law  does  not  prohibit  a  separation  of  the  Jury,  with  proper  admonition  by 
the  court,  b^ore  the  case  is  submitted  to  them,  and  such  separation  is  not  error. 
(Xewif  o.  State,  4  Kas.  297.)  In  a  civU  case,  (see  Ferkina  «.  Ermd,  2  id.  82&.)  In  a 
criminal  case,  Oacote  v.  MuUcins,  18  Kas.  16.)  Intoxicating  liquor,  eflbct  on  verdict  of 
use  of  by  Juror.   (Boe  jMrimtr  v.  KeUey,  IS  Kas.  78;  Jtrry  v.  Bailey,  12  Kas.  588i) 
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to  Aim  L.  Smith,  with  the  intent  to  have  carnal  knowledge 
of  her,  and  that  as  a  result  thereof  she  received  personal 
injury,  which  is  a  &ct  for  the  jury  to  determine  from  the 
evideaoe,  then  the  jury  would  be  justified  in  finding  the 
defendant  guilty — ^the  law  presuming  that  he  intended  the 
natoral  and  probable  consequences  of  bis  own  act,  unless  he 
should  rebut  such  presumption  by  evidence  suflEicient  to 
ntisfy  the  jury.    The  charge  was  duly  excepted  to. 

The  defendant  below,- at  the  proper  time,  asked  the  court 
to  charge  the  jury  that,  if  the  jury  believe  from  the  evidence, 
that  the  defendant  mixed  coffUharidea  with  drink  for  Ann  L. 
Smith,  with  the  sole  interU  by  that  means  to  have  carnal 
intercourse  with  her,  then  they  must  find  the  defendant  not 
guilty;  which  charge  the  court  refused,  and  charged,  ''but  if 
the  jury  beUeve,  [*343]  from  the  evidence,  that  the  defendant 
had  a  further  intent,  in  mixing  and  administering  the  earUhO' 
ride8y  to  produce  such  imbecility  of  mind  or  weakness  of 
body  of  Ann  L.  Smith  as  to  render  her  incapable  of  resis- 
tance; in  that  case,  the  so  rendering  her  imbecile  and  weak 
would  be  an  injury  within  the  meaning  of  the  law,  and  the 
jury  would  be  justified  in  finding  the  defendant  guilty." 

Other  of  the  facts  of  the  case  appear  in  the  opinion  of  the 
court 

Brockway  &  Sroehoay  and  Elmore  &  Martin^  for  appellant, 

(No  brief  of  appellant's  attorneys  could  be  procured  by 
the  reporter.) 

GUdria  A  Williams  and  Oase  A  CkuSf  for  appellee,  submitted: 

I  The  indictment  charges  an  offense.  (Grim.  Act  §  84.) 
It  charges  that  Madden  mingled  poison  with  gin,  whisky, 
wine  and  water,  with  intent  to  injure  Smith,  and  is  a  sub- 
stantial compliance  with  the  section,  showing  clearly,  by 
proper  descriptive  averments,  what  Madden  had  to  meet 
(2  Ohio  S.  563;  8  id.  862;  10  id.  599,  615;  Code,  p.  251,  §  94; 
Wharton,  4th  ed.  864,  866,  299;  Wharton's  Precedents,  119, 
471;  Warren's  Forms,  107.)  Other  words  may  be  used. 
(Whar.,  4th  ed.  374-5-6.) 
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The  legislature  has  provided  what  shall  be  sufficient  in  an 
indictment,  and  for  what  reasons  it  may  be  quashed.  (Grim. 
Code,  §§  87,  89,  «0,  94,  95,  96,  pp.  251-2.) 

It  states  fully  and  conclusively  the  law,  and  leaves  a  court 
the  small  margin  of  discretion  contained  in  the  fourth  and 
fifth  subdivisions  of  section  ninety-five,  and  the  seventh  in 
section  ninety-six,  upon  whieh  to  exercise  its  discretion  in  a 
motion  to  quash.  The  object  was  to  simplify  criminal  plead- 
ings and  prevent  the  escape  of  the  notoriously  guilty,  by 
abolishing  "technical  terms  of  art"  If  not  so,  why  use 
[*344]  "  plain  and  concise,"  in  sections  eighty-nine  and  ninety- 
five,  and  why  introduce  section  ninety-four  into  our  code,  if 
that  were  not  the  object?  These  sections  are  intelligible; 
and,  if  so,  the  court  mvM  give  them  efiect  according  to  their 
obvious  meaning,  notwithstanding  their  provisions  overturn 
the  technical  common  law  theories  constructed  by  the  legal 
magicians  that  have  gone  before  us.  (Whar.,  4tii.  ed.  370, 
citing  6  Dana,  339,  in  Sneed  v.  Com,) 

II.  The  indictment  is  not  for  a  felony,  but  for  malicious 
mischief.  (Wharton,  4th  ed.  2002, 1944, 1976;  Whar.  Prec. 
119, 471.)  Section  three  hundred  (Crimes  Act)  defines  and 
describes  the  term  felony,  when  used  in  any  part  of  the  code, 
not  that  every  offense  punishable  by  "imprisonment  in  the 
penitentiary,"  or  by  "  confinement  and  hard  labor,"  is  neces- 
sarily a  felony.  In  manslaughter  the  term  "  feloniously  "  [is] 
not  necessary.  (Whar.,  4th  ed.  399,  note  a  and  z;  id.  400.) 
Yet  our  code  prescribes  punishment  for  those  offenses  to  be 
"  confinement  and  hard  labor."  (Crimes  Act^  §§  23  and  32.) 
Madden  may  as  well  allege  that  it  waa  an  "infamons  orime," 
and  therefore  it  is  defective,  because  we  have  not  alleged  that 
he  "  infamously  "  performed  the  act  (Code,  pp.  837|  345,  §§ 
258, 301.) 

III.  It  was  in  the  discretion  of  the  court  to  quash,  or  com- 
pel Madden  to  move  an  arrest  of  judgment  (Whar.,  4th  ed. 
619;  Barbour,  349.)  Therefore  no  ground  for  error.  (1  Cush- 
ing,189.)  Discretion  not  triable.  (^Elmaker  v.  Buckley fl68exg. 
<fe  Raw.  72, 77, 78 ;  4  Wend.  249 ;  6  id.  268 ;  1  Monroe,  116, 117, 
118;  2  Phil.  Ev.  882, 883.)  When  courts  will  quash.  (Whar. 
519  to  524.) 
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IV.  The  court  did  not  err  in  refusing  to.oompel  Mrs.  Smith 
to  answer  as  to  the  exact  locality  of  other  pains  than  tiiose 
which  she  had  already  described.  The  answer  would  disgrace 
the  witness,  and  was  the  sole  and  only  reason  why  the  ques- 
tion was  asked.  Such  questions  need  not  be  answered. 
[*345]  (2  Phil.  Ev.  939,  note  692;  2  id.,  note  693.)  Such  a 
question  was  impertinent  and  irrelevant;  and  even  although 
going  to  the  merits,  as  alleged  by  Madden,  you  shall  not 
coerce  where  it  would  disgrace.  (2  Phil.  940.)  Of  this  the 
court  was  the  only  party  to  decide  from  all  the  circumstances 
of  the  case;  and  having  decided,  adversely  to  Madden,  that 
the  question  would  disgrace  if  answered,  is  not  that  sufficient 
evidence  to  this  court  of  that  fact?  Taken  together  with 
the  bill  of  exceptions  it  must  be  conclusive. 

V.  Court  did  not  err  in  allowing  Smith  to  recall  Doming. 
He  was  recalled  upon  the  ground  of  newly  discovered  evi- 
dence material  to  the  case,  and  not  cumulative,  having  been 
fiiBt  examined  as  the  physician  who  attended  upon  her  dur- 
ing the  sickness  occasioned  by  the  poison,  and  as  an  expert 
This  was  matter  of  discretion,  (2  Phil.  Ev.  878-9;  4  Wend. 
249,)  for  which  error  will  not  lie.  (See  cases  cited  in  third 
notes,  herein*) 

VL  Court  did  not  err  in  excluding  testimony  of  Grale.  Both 
parties  rested.  Prosecution  then  introduced  Deming  as  new 
evidence.  Then  Madden  asked  to  introduce  Gale,  and  stated 
what  his  evidence  was.  This  was  not  in  rebuttal,  nor  was  it 
a  justification,  nor  was  it  offered  on  the  ground  of  newly 
discovered  evidence,  which,  upon  every  legal  principle,  was 
madmissible.  They  knew  of  the  evidence — refused  to  intro- 
duce it.  Again,  they  ask,  upon  the  partial  opening  of  the 
case,  that  the  case  be  fully  opened,  to  admit  what?  Imper- 
tinent and  irrelevant  testimony.  (2  Phil.  Ev.  882, 892.)  When 
counsel  are  fiilly  aware  of  the  materiality  and  existence  of 
testimony,  it  should  be  excluded,  (2  PhU.  Ev.  883,)  and  that 
they  had  a  good  reason  for  its  non-production,  and  that  it 
would  conduce  to  change  the  verdict.  (Id.)  The  belief  of 
Mrs.  Smith,  as  to  the  intention  of  Madden,  would  not  affect 
the  verdict    ( Whar.,  4th  ed.  712.) 

[*346]  VIL  The  court  did  not  err  in  refusing  a  new  iriaL 
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For  what  it  may  be  granted.  (  Grim.  Code,  §  268 ;  Waterman 
on  New  Triate,  66;  id.  80-1-2-3-4.)  A  court  will  invariably 
refuse  a  new  trial  where  no  injury  haa  ensued.  (Id.  85,  88, 
89.)  The  abusing  the  liberty  taken  or  allowed,  the  gist  of 
the  case.  ( Id.  95.)  If  Madden  was  not  injured  the  court 
would  not  grant  a  new  trial,  and  if  the  court  see  that  justice 
has  been  done,  and  a  new  trial  would  produce  the  same  re- 
suit,  new  trial  refused.  (Id.  301.)  Surprise  on  a  material 
point,  which  could  not  reasonably  have  been  anticipated,  and 
where  want  of  skiUy  care  or  attention  cannot  hejuMy  imputed, 
and  injustice  has  been  done,  a  new  trial  will  be  granted. 
(Id.  168.)  The  slightest  negligence  will  defeat  it,  and  there 
must  be  merits  in  the  case.  (Id.  174.)  Affidavits  must  show 
he  has  sustained  injury,  and  set  forth  in  detaiL  (Id.  176.) 
Client  bound  by  conduct  of  his  advocate.  (Id.  192.)  The 
judge  may  express  strong  opinions.  (Id.  316,  317,  318.  See 
id.  63,  as  to  talking  with  a  jury.) 

VIIL  The  court  did  not  err  in  refusing  to  have  testimony 
of  Gilchrist,  impeaching  the  integrity  of  jurors.  He  was  the 
bailiff  having  the  jury  in  charge,  and  his  statements  of  mis- 
conduct would  inculpate  himself.  If  the  statements  of 
jurors  could  not  be  received,  inculpating  themselves,  cer- 
tainly Gilchrist  was  not  competent.  (Waterman,  111,  125, 
127.)  Upon  grounds  of  public  policy  he  was  not  competent 
(2  Phil.  Ev.  165, 166, 167, 168;  Whar.  4th  ed.  512;  id.  3155.) 

IX.  The  charges  are  correct.  (Whar.,  4th  ed.  647,  649, 
712;  1  British  Crown  Cases,  361.) 

The  opinion  of  the  court  was  delivered  by 

KmoMAK,  J.:  The  appellant  assigns  various  errors  of  the 
court  below,  which  will  be  noticed  in  the  opinion.  [*347] 
The  first  is  overruling  the  motion  to  quash  the  indictment. 

The  indictment  has  three  counts  substantially  alike. 

The  first  count  is  as  follows:  After  the  formed  commenee- 
ment,  it  charges  ''  that  Thomas  Madden,  on  the  twenty-first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-two,  in  the  county  of  Shawnee  aforesaid, 
unlawfully,  maliciously  and  knowingly  did  prepare,  mix  and 
mingle  a  large  quantity,  to  wit,  twelve  grains,  of  a  certain 
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poison  called  caniharideSy  commonly  termed  Spanidi  flies, 
with  a  certain  quantity  of  water,  to  wit,  one  gill,  and  a  cer- 
tain quantity  of  gin,  with  the  intent  that  one  Ann  L.  Smith, 
then  and  there  being,  should  drink  and  swallow  down  the 
said  camJtharideSy  commonly  termed  Spanish  flies,  so  prepared, 
mixed  and  mingled  with  the  water  and  gin  aforesaid,  with 
intent  then  and  there  and  thereby  to  do  her,  the  said  Ann 
L.  Smith,  an  injury. 

"And  afterwards,  to  wit:  On  the  twenty-first  day  of  Jan- 
uary, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-two,  in  the  county  aforesaid,  the  said  Ann  L. 
Smith,  then  and  there  not  knowing  the  ccmtharides^  com- 
monly termed  Spanish  flies,  aforesaid,  to  be  so  prepared, 
mixed  and  mingled  with  the  water  and  gin  aforesaid,  did 
then  and  there  drink  and  swallow  down  the  said  cantharides, 
commonly  termed  Spanish  flies,  so  prepared,  mixed  and 
mingled  with  the  water  and  gin  aforesaid,  by  the  said  Thomas 
Madden  in  manner  aforesaid,  whereby  great  injury  was  then 
and  there  done  to  the  said  Ann  L.  Smith;  that  is  to  say,  the 
said  Ann  L.  Smith  did  then  and  there  and  thereby  become 
greatly  sick*  and  distempered  in  her  body,  so  that  for  a  long 
time  the  life  of  the  said  Ann  L.  Smith  was  despaired  of^ 
contrary  to  the  form  of  the  statute,  and  agaioflt  the  peace 
and  dignity  of  the  state  of  Kansas." 

The  second  count  charges  the  mixture  to  have  been  with 
whisky  and  water;  the  third  count  with  wine  and  water. 

[^^348]  It  is  claimed  that  the  indictment  should  have  been 
quashed,  because:  PirsL  It  does  not  charge  the  accused 
with  having  mingled  any  poison  with  any  food,  drink  or 
medicine,  by  not  averring  that  gin  and  water  and  wine  and 
water  were  food,  drink  or  medicine.  Second.  That  the  intent 
is  not  so  stated  as  to  apply  to  the  mingling  of  the  poison, 
but  only  to  the  drinking  the  same  by  Ann  L.  Smith,  Third 
That  what  is  charged  is  not  chaiged  to  have  been  done  felon-^ 
ioosly ;  and.  Fourth.  That  the  charge  is  not  stated  with  suffi- 
cient certainty,  in  this,  that  it  does  not  appear  whether  it 
wag  for  the  mingling  the  poison  with  intent  to  kill  and  injure, 
under  section  thirty-four,  or  for  administering  the  poison, 
^der  section  thirty-three,  of  the  act  r^ulating  crimes  and 
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punishmeniiB.  Pleading,  under  the  criminal  code  of  fhifl 
state,  is  a  system  famishing  its  own  rules  for  the  determina- 
tion of  the  sufficiency  of  any  of  the  pleadings  recognized  by 
it    (§87.) 

The  legislature  evidently  designed  by  the  code  of  criminal 
procedure  to  simplify  pleadings  so  that  the  technicalities 
which  had  become  so  interwoven  with  the  old  system  should 
no  longer  be  used  to  defeat  the  ends  of  justice.  It  some- 
times so  happens  that  means  which,  at  one  period,  may  have 
been  to  promote  justice  and  protect  the  rights  of  citizens, 
may  become,  at  other  times  and  under  other  circumstances, 
the  instrumentalities  of  defeating  justice  and  perilling  those 
very  rights.  At  a  time  when  an  accused  party,  however 
limited  his  capacity,  and  whatever  his  ^norance  of  the  law 
and  proceedings  in  court  might  have  been,  was  not  allowed 
to  make  his  defense  by  counsel,  courts  were  driven  to  rely 
upon  nice  technicalities  and  fine  drawn  distinctions,  ndt 
always  founded  in  reason,  to  set  aside  verdicts  and  quash 
indictments,  to  protect  innocence  or  prevent  gross  wrongs 
and  hardships.  These  decisions  once  made  became  law,  and 
had  become  so  numerous  in  the  time  of  Sir  Matthew  Hale 
that,  tender  of  life  as  he  was,  he  complained  ^'that  this  strict- 
ness is  grown  to  be  a  blemish  and  an  inconvenience  in  the 
law  and  the  administration  thereof;  [*349]  for  that  more 
offenders  escape  by  the  over-easy  law  given  to  exceptions 
than  by  their  own  innocence."    (2  Hale  P.  L.  193.) 

The  legislature  has  attempted  to  close  these  avenues  of 
escape  by  the  provisions  of  the  code,  whether  wisely  or  not 
is  not  for  us  to  consider.  It  is  for  courts  only  to  give  effect 
to  its  provisions  according  to  the  rules  prescribed  by  it.  It 
is  to  be  regretted  that  those  who  have  occasion  to  plead  under 
the  code  so  often  attempt  to  unite  the  simple  rules  of  the 
code  with  the  complex  and  cumbersome  forms  of  the  com- 
mon  law.  Either  jnay  be  good  enough  of  itself,  but,  from 
their  very  nature,  both'  ought  not  to  be  attempted  in  one 
case;  and  it  is  from  the  vain  effort  to  do  so  that  most  of  the 
dflRculty  arises  in  determining  upon  the  sufficiency  of  the 
pleadings.  '  The  nice  technicalities  and  fine  spun  and  often 
arbitrary  distinctions  of^fhe' old  system  Will  not  hahnoniie 
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with  the  "plain  and  concise  language"  which  the  code  re- 
quires in  stating  the  facts  constituting  an  offense. 

The  code  has  specified,  in  sections  eighty-nine  and  ninety, 
the  requisites  of  an  indictment,  but  has  provided  in  section 
ninety-six  a  large  class  of  defects  for  the  existence  of  which 
the  indictment  may  not  be  quashed  or  set  aside. 

Now,  it  must  be  obvious  to  any  one  reading  the  indictment 
in  this  case  that  it  does  not  state  the  facts  constituting  the 
offense  in  plain  and  concise  languiige,  without  repetition;^  as 
directed  in  the  second  clause  of  section  eighty-nine.  But  the 
sixth  subdivision  of  section  ninety-six  declares  that,  for  any 
surplusage  or  repugnant  all^ation,  where  there  is  sufficient 
matter  allied  to  indicate  the  crime  and  person  charged,  the 
indictment  shall  not  be  quashed  or  set  aside. 

The  eighty-ninth  and  ninetieth  sections  are  the  guides  for 
the  pleader  from  which  he  ought  never  to  depart.  -The 
ninely-sixth  section  limits  the  court  in  the  application  of  the 
requirements  of  thdse  sections,  and  furnishes  a  different  rule 
for  its  judgment  than  it  had  given  the  pleader  for  his  guid- 
ance in  ["^850]  sections  eighty-nine  and  ninety.  By  the  sixth 
subdivision  of  the  ninety-sixth  section,  if  sufficient  matter 
is  alleged  to  indicate  the  crime  and  person  charged,  the  in- 
dictment may  not  be  quashed,  although  it  may  contain  sur- 
plusage and  repugnant  allegations. 

Now,  surplusage  and  repugnant  allegations  cannot  be  that 
''plain  and  concise  language,  without  repetition,"  directed  to 
be  used  in  section  eighty-nine.  Yet  the  court  must  disregard 
such  surplusage  when  called  upon  to  pass  upon  the  indictr 
ment,  applying  the  criterion  provided  in  sections  eighty-nine, 
ninety  and  ninety-five,  as  explained  and  limited  by  section 
ninety-six,  and  we  think  it  will  be  found  that  the  indictment, 
though  inartificially  and  clumsily  drawn,  must  be  sustained. 

The  whole  offense  is  charged  in  the  first  part  of  the  indict- 
ment, as  we  have  divided  it.  The  remainder  and  larger  part 
of  the  indictment,  in  which  the  pleader  alleges  the  taking  of 
the  poison,  must,  except  the  formal  conclusion,  be  regarded 
as  surplusage.  The  crime  charged  is  the  mingling  poison 
with  food,  diink  or  medicine,  with  intent  to  injure  Ann  L. 
Smith.    This  is  stated  in  the  first  part    The  taking  the 
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poison  and  the  consequences  thereof  form  no  part  of  the 
crime,  and  must  be  held  as  surplusage;  and  if  tlys  &ctB 
therein  stated  should  necessarily  be  proved  to  show  that  the 
mixture  taken  was  poison,  the  court  might,  if  required,  in- 
struct the  jury  that  they  were  used  for  that  purpose  only, 
and  formed  no  part  of  the  offense. 

We  will  notice  the  particular  defects  urged  against  the  in- 
dictment The  court,  jury  and  accused,  must  have  known 
that  gin  and  water  is  drink.  That  is  the  usual  acceptation 
of  the  meaning  of  those  words,  and  in  that  sense  they  must 
be  taken.    (Crim.  Code,  §  93.) 

The  intent  seems  also  clearly  charged.  The  pleader  has 
unnecessarily  stated  that  the  accused  mingled  the  poison 
with  the  intent  that  Ann  L.  Smith  should  drink  the  mixture, 
but  has  also  chaiged  that  the  intent  was  to  do  her  an  injury. 

[*351]  The  only  unlawful  act  charged  against  the  accused 
is  the  mixing  of  tiie  poison.  The  intent,  which  is  an  essen- 
tial part  of  the  crime,  is  charged  as  twofold:  that  his  victim 
should  drink  it,  and  to  do  her  an  injury.  It  is  claimed  that 
the  offense  should  have  been  charged  to  have  been  felon- 
iously done.  It  may  be  true  that  this  word  may  have  been 
necessary  at  common  law,  but  it  certainly  is  not  a  part  of 
the  plain  language  required  by  the  code.  The  reason  for  its 
use  was  the  forfeiture  which  followed  a  judgment  for  the 
class  of  crimes  of  which  this  is  one.  The  principle  having 
long  ceased  to  be  a  part  of  our  jurisprudence,  it  was  fit  that 
the  word,  necessary  in  the  accusation,  should  be  dropped. 
It  can  hardly  be  claimed,  even  if  this  be  a  defect,  that  it  is 
one  that  "tends  to  the  prejudice  of  the  substantial  rights  of 
the  defendant,  upon  the  merits."  We  cannot  see  what  proof 
it  would  have  excluded  against  the  defendant,  or  what  ad- 
mitted for  him.  Regarding,  then,  the  last  part  of  the  indict- 
ment as  surplusage,  we  think  the  charge  is  stated  with  that 
certainty,  as  to  the  offense  and  person  chaiged,  which  is 
necessary  under  the  code. 

*  If  the  last  part  of  the  indictment  was  intended  as  an  atr 
tempt  to  bring  the  case  within  ihe  provisions  of  section  thirty- 
three,  as  we  think  is  possible,  then  the  court  should  guard 
the  jury  in  its  .charge  against  any  such  possible  inference. 
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The  oase  of  Lohnum  v.  The  FeopU^  (1  Comstock,  882,)  is 
Teiy  similari  in  the  principles  inyolved  as  to  the  sufficiency 
cf  tiie  indiotmenti  to  this  oase,  and  there  the  court  held  the 
indictment  good* 

It  will  be  conyenient  to  pass  now  to  tiie  last  error  urged 
by  the  appellant^  as  the  view  we  take  of  it  will  render  it 
unnecessary  to  discuss  at  length  the  other  errors  relied  on. 

This  ground  is  the  misconduct  of  the  jury.  The  affidavits 
filed  show  that  the  bailiff,  in  whose  chaige  the  jury  retired 
to  consider  of  tiieir  verdict^  was  a  portion  of  the  time  away 
from  the  building  in  which  their  deliberations  were  held, 
and  not  in  sight  of  it;  that  at  least  one  person  went  into  the 
building  and  [*862]  held  communication  with  the  jury  while 
the  bailiff  was  absent  from  and  out  of  sight  of  the  building, 
and  that  two  of  the  jurors  separated  from  the  jury  unatp 
tended  by  the  bailiff  or  any  other  officer;  that  one  of  them 
was  absent  from,  the  house  five  minutes;  was  seen  going  in 
the  direction  of  Hunger's  stable,  leading  two  horses  and 
carrying  a  bucket  on  his  arm — ^how  long  the  other  was  sepa- 
rated does  not  appear;  while  still  another  juror  was  seen 
conversing  with  a  person  from  the  back  room  of  the  Chase 
House,  and  not  attended  by  an  officer.  The  bailiff  informed 
one  of  the  affiants  how  the  jury  stood  while  they  were  still 
deliberating,  even  giving  the  name  of  the  juror  who  stood  in 
fiivor  of  acquittal,  and  the  bystanders  generally  seemed  to 
know  the  state  of  their  deliberations.  It  is  apparent  that 
the  jurors  had  abundant  opportunity  for  conununication 
with  persons  other  than  the  jurors,  and  that  to  some  consid- 
erable extent  such  intercourse  was  had.  No  sworn  officer 
was  in  charge  of  the  jury  portions  of  the  time,  and  no  ex- 
planation, by  means  of  the  bailiff  or  otherwise,  is  offered  by 
the  prosecution,  to  show  the  nature  or  character  of  the  inter* 
oouise  between  the  jurors  and  otiiers,  nor  to  what  extent  it 
was  carried. 

The  common  law  admitted  no  separation  of  the  jury,  and 
our  code  has  adopted  the  same  rule,  by  providing,  in  section 
two  hundred  and  sixteen,  ^'that^  after  hearing  the  dhazge, 
the  jury  may  either  decide  in  court  or  retire  for  deliberation. 
They  may  retixe  onder  dhaige  of  an  officer  sworn  to  keep 
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them  together  in  8om^  private  and  conyenient  plaoe,  without 
food  except  suoh  as  the  court  flhall  order,  and  not  permit 
any  person  to  speak  or  communicate  with  them,  nor  do  so 
himself  unless  by  order  of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  their  yerdiet,  and  return  them  into 
court,  or  when  ordered  by  the  court  The  officer  shall  not 
communicate  to  any  person  the  state  of  their  deliberations." 

And  in  the  second  subdivision  of  section  two  hundred 
and  fifty-eight,  providing,  as  one  of  the  causes  for  a  new 
trial,  [*368]  ''when  the  jury  have  been  separated  without 
leave  of  the  court,  after  retiring  to  deliberate  upon  their  ver- 
dict, or  have  been  guilty  of  any  misconduct  tending  to  pre- 
vent a  due  and  £sdr  consideration  of  the  case." 

The  reason  why  juries  should  not  be  allowed  to  have  inter- 
course with  others  than  themselves  has  been  clearly  and 
forcibly  stated  thus :  ''  The  law  has,  with  great  pains,  endeav- 
ored to  procure  for  triers  men  above  exception,  who  stood 
indifferent  as  they  stood  unsworn,  and,  with  yet  more  jealous 
care,  provided  that  they  should  hear  no  evidence  but  what 
was  relevant  to  the  precise  matter  in  controversy,  and  fit  to 
bring  their  understanding  and  consci^iceB  to  a  proper  con- 
clusion thereon.  If,  after  all  these  precautionary  means,  it 
permitted  the  triers  to  mix  with  those  around  them,  to  catch 
the  partialities  and  prejudices  of  the  Mends  and  enemies  to 
the  parties,  and  to  open  their  ears  to  all  that  might  be  said 
in  relation  to  the  matter  under  trial,  the  precautions  were 
nugatory,  and  there  was  no  security  for  an  impartial  verdict 
founded  upon  the  evidence.  This  part  of'  the  rule,  as  it  ad- 
mitted of  no  dispensation,  so  it  permitted  no  exception 
unless  such  as  was  produced  by  an  imperative  necessity,  and 
even  then  this  was  not  allowed  without  great  hesitation,  and 
against  the  opinion  of  many  sages  of  the  law."  (1  Dev.  & 
Bat  600.) 

There  has  been  some  diversity  of  ruling  as  to  what  would 
be  such  misconduct  of  the  jury  as  would  vitiate  the  verdict 
in  criminal  cases.  In  Massachusetts,  the  supreme  court  say : 
''The  result  of  the  authorities  is,  that  when  there  is  an  irregu- 
larity which  may  affect  the  impartiality  of  the  proceedings, 
aS'Whei^  meat  and  drink  and  other  refreshments  have  been 
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furnished  by  a  party,  or  when  the  jury  have  been  exposed 
to  such  influence,  as  where  they  have  improperly  separated 
themselves  or  have  had  communication  not  authorized,  then, 
inasmuch  as  there  can  be  no  certainty  that  the  verdict  has 
not  been  improperly  influenced,  [*354]  the  proper  and  ap- 
propriate mode  of  correction  and  relief  is  by  undoing  what 
has  been  improperly  and  may  have  been  corruptly' done." 
(Owji.  V.  Robyy  2  Pick.  496.) 

In  New  York,  after  having  greatly  relaxed  the  rules,  the 
court  of  appeals,  in  the  case  of  Eastwood  v.  The  People^  (3 
Park.  Cr.  L.  25,)  after  a  careful  examination  of  the  decisions 
b  that  and  other  states,  and  an  able  review  of  them,  come 
back  to  the  rule  just  quoted  from  Massachusetts,  adding, 
however,  a  qualification  that  does  not  disturb  the  principle 
on  which  the  Massachusetts  case  rests,  that  such  verdict  will 
by  such  irregularity  be  vitiated,  unless  it  is  affirmatively 
shown,  on  the  part  of  the  prosecution,  that  no  injury  to  the 
prisoner  could  have  occurred  in  consequence  of  the  separa- 
tion. 

The  great  weight  of  authorities  is  in  conformity  with  this 
principle.  In  new  states  it  is  not  always  practicable  to  fur- 
nish the  necessary  conveniences,  so  that  the  rigid  rule  of  the 
common  law  can  be  enforced;  but  there  can  be  no  difficulty 
in  a  jury  keeping  together,  and  in  keeping  themselves  free 
from  any  intercourse  with  others,  or  of  a  bailiff  so  taking 
charge  of  them  as  that  others  shall  not  have  an  opportunity 
of  conversing  with  them. 

It  is  of  the  utmost  importance  that  triers,  who  pass  upon 
the  lives  and  liberties  of  men,  should  so  act  that  no  possible 
suspicion  can  attach  to  them  of  having  been  in  a  position 
where  improper  influences,  prejudicial  to  the  accused,  or  in 
his  favor,  may  have  operated  on  their  minds.  Where  the 
opportunity  for  such  influences  is  afforded,  if  the  verdict  is 
against  the  accused,  he  is  entitled  to  the  presumption  that  the 
irregularity  has  been  prejudicial  to  him,  and  it  is  incumbent 
on  Uie  state  to  show  that  no  such  injury  could  have  occurred 
by  reason  of  the  irregularity. 

The  court  erred  in  not  setting  aside  the  verdict  and  granir 
ing  a  new  trial  for  irregularity  on  the  part  of  the  jury. 
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There  aie  Beveral  other  errors  complained  of,  but  as  most 
of  them  will  not  arise  again,  they  need  not  be  noticed. 

['^'SSS]  The  evidence  is  not  given  to  us  in  the  bill  of  except 
tions.  It  would  seem  to  us  that  the  witness,  Smith,  ought  to 
have  answered  the  question  proposed.  It  could  not  have 
disgraced  her,  as  it  seems  to  us,  to  have  answered,  let  the 
answer 'be  what  it  might;  but  we  do  not  decide  on  this,  as 
enough  is  not  shown  by  the  record  to  show  whether  it  was 
a  proper  question  for  cross-examination.  The  testimony  of 
Gale  was  properly  excluded.  It  was  hearsay,  and  could  not 
be  admitted  as  evidence.  It  was  no  fs^i  showing  either  guilt 
or  innocence  that  Ann  L.  Smith  held  certain  opinions.  Much 
less  could  another  testify  that  he  had  heard  her  express  such 
opinions,  unless  it  was  done  to  impeach  her  testimony,  and 
the  record  shows  no  ground  laid  for  such  examination. 

The  instructions  seem  to  us  to  be  the  law  applicable  to  such 
a  case  as  might  have  been  made  out  under  the  indictment, 
with  one  exception,  which  is  this,  that  the  jury  are  instructed 
that  administering  the  poison  is  part  of  the  crime.  The  crime 
is  mingling  with  intent  to  kill  or  injure,  and  the  admimster- 
ing  forms  no  part  of  the  offense.  This  ought  to  be  corrected 
in  the  new  triaL  We  are  not  disposed  now  to  comment  on 
the  practice  of  the  court  giving  its  reasons  for  giving  and  re« 
fusing  instructions  in  the  presence  of  the  jury,  as  what  was 
said  in  the  case  could  not  have  prejudiced  the  jury,  as  the 
substance  of  what  was  said  had  already  been  given  to  the 
jury  as  law,  and  properly,  as  we  think. 

The  judgment  is  reversed,  and  a  new  trial  ordered  upon 
the  motion  of  the  accused.  And  it  is  further  ordered  that 
the  prisoner,  Thomas  Madden,  be  taken  from  the  peniten- 
tiary, where  he  is  now  confined,  and  returned  and  delivered 
over  to  the  jaUor  of  Shawnee  county,  to  be  by  him  safely 
kept  to  abide  the  order  of  the  district  court  of  Shawnee 
pounty. 

Bailey,  J.,  concurring. 

Cobb,  C.  J.:  I  am  compelled  to  differ  with  a  majority  of 
Ae  court  upon  a  single  question  in  this  cause,  and,  believing 
('*'856]  that  question  to  involve  a  principle  of  importance. 


JANUARY  TERM,  1868.  387 

DiaBenting  Opinioiu 

will  briefly  consider  it.  The  learned  judge  who  tried  the 
cause  instructed  the  jury  "that,  if  they  believe  from  the  evi* 
dence  that  defendant  mixed,  mingled  and  administered  caiir 
ikorides  to  Ann  L.  Smith,  with  the  intent  to  have  carnal  knowl- 
edge of  her,  and  that,  as  a  result  of  such  administering  of 
carUharideay  she,  Ann  L.  Smith,  received  personal  injury, 
which  is  a  fact  for  the  jury  to  determine  from  the  evidence, 
then  the  jury  would  be  justified  in  finding  the  defendant 
guilty — ^the  law  presuming  that  he  intended  the  natural  and 
probable  consequences  of  his  own  act,  unless  he  should 
rebut  such  presimiption  by  evidence  sufficient  to  satisfy  the 
jury." 

This  instruction,  as  I  understand  it,  leaves  the  jury  to  find 
whether  or  not  the  defendant  performed  the  acts  charged  in 
the  indictm^Qty  and  the  administering  of  the  poison,  and, 
upon  an.  affirmative  finding  of  those  facts,  decides  the  ques- 
tion of  guilty  intention  to  injure  against  the  accused  as  a 
matter  of  law,  giving  as  a  reason  that  he  intended  the  natural 
consequences  of  his  own  act  Both  the  ruhng  of  the  court 
and  the  reason  given  for  it  are,  I  think,  erroneous.  "To  the 
facts  the  jurors  are  to  respond;  to  the  law  the  judges;"  and 
intention  is  as  clearly  a  fEict  as  are  the  acts  done  in  pursuance 
of  it. 

The  presumption  that  the  accused  intended  the  natural 
and  probable  consequences  of  his  own  acts,  in  my  opinion, 
is  not  one  of  law,  to  be  applied  by  the  court,  but  of  fact,  to 
be  weighed  by  the  jury  with  the  other  evidence  in  the  case, 
and  is  strong  or  weak  according  to  the  strength  of  fiie  proba- 
bility on  which  it  is  founded.  Starkey,  speaking  upon  the 
presumption  of  intention,  (2  Stark.  £v.,  p.  739,)  says :  "  This 
inference  is  usually  one  of  &ct^  to  be  made  by  the  jury  by 
virtue  of  their  knowledge  and  experience  from  all  the  cir- 
cumstances of  the  case;  but  in  this,  as  in  some  other  instances 
where  the  inference  neceaaarily  1*857}  arises  from  the  fe^^ts,  it 
is  a  conclusion  of  law,  which  the  courts  can  deduce  from  the 
facts  without  the  intervention  of  a  jury. 

''It  is  a  universal  principle  that  a  man  shall  be'taken  to 
intend  that  which  he  does,  or  that  which  is  the  immediate 
and  necessary  consequence  of  his  act.  Thus,  in  cases  of 
22— IxAs. 
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homicide,  the  courts  frequently  infer  malice  from  the  fieicts, 
without  an  express  finding  of  malice  by  the  jury."  And  I 
think,  that,  wherever  the  doctrine  that  one  is  presumed  to 
intend  the  natural  and  probable  consequences  of  his  acts  is 
stated  in  the  books,  by  tracing  the  authorities  it  will  be 
found  that  the  doctrine  held  was,  not  that  the  courts  should, 
but  that  the  jury  might,  presume  the  intention  from  the  act, 
and  that,  when  the  courts  were  allowed  to  infer  such  inten- 
tion, the  consequence  of  the  act^  when  done,  waa  not  proba- 
ble but  certain. 

This  was  clearly  not  a  case  of  that  kind.  The  only  act 
the  defendant  was  charged  with  in  the  indictment  was  ming- 
ling the  poison,  and,  most  clearly,  no  legal  infermoe  could 
be  drawn  from  that  fact  alone.  But  the  administering  of 
the  poison,  if  proved,  was  strong  circumstantial  evidence  to 
prove  criminal  intention,  and  I  think  the  whole  evidence 
should  have  been  submitted  to  the  jury,  with  instructions  to 
find  the  defendant  guilty  if  the  evidence  satisfied  their  judg- 
ments of  the  criminal  intention  as  well  as  the  other  tactB  in 
the  case,  and  not  otherwise. 

As  to  all  other  questions  in  the  cause,  I  fully  concur  with 
my  brethren. 
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PEESENT:     . 

Hon.  nelson  COBB,  Chief  Justice. 

Hon.  LAWRENCE  D.  BAILEY, )  .  _^  _ 

Hon.  SAMUEL  A.  KINGMAN,  J  AsaooiAT*  Jotticbb. 


.\lexander  W.  J.  Brown  v.  Lyman  E.  Rhodes 

1.  Bill  of  Ezgsftionb.  The  filing  with  the  pleadings  of  a  bill  of  ez< 
oeptions  in  the  court  below  is  necessary  to  make  it  a 'part  of  the 
record  of  a  case  so  as  to  be  reviewable  by  the  supreme  court  {State 
«. Montgomery, 8 Kas. 356;  Siate v^Bohan,  19  id. 48;  Lovmsbeirryv. Rake- 
Mraw,  14  id.  153.) 

2. ;  Record,    The  records  of  a  term  of  court  are  made  up 

under  its  directions  during  the  term.    A  bill  of  exceptions  filed  out 
of  term  is  no  part  of  the  record. 

3.  Errob;  PetUion.  A  petition  in  error,  alleging  that  the  judgment 
was  for  defendant  in  error  when  it  ought  to  have  been  for  plaintiff, 
without  stating  what  errors  had  been  committed,  and  by  whom,  is 
indefinite,  and  does  not  "set  forth  the  errors  complained  of^"  aa 
required  by  section  five  hundred  and  twenty-seven  of  the  civil  code. 
( Green  v.  Dunn,  5  Kas.  262.) 

NoTS.— But  with  a  ease  made  the  role  1>  different.  It  must  be  flled  wltliln  a 
naaonable  time.  (XowMbory  v.  BakeatnmOt  14  Kas.  154.)  The  office  of  a  Wl  of  ex* 
oeptioxu  la  to  bring  upon  the  leoord  some  portion  of  those  piooeedlngi  In  a  cause 
which  does  not  otherwise  go  upon  the  record.  It  must  therefine  be  filed  In  (he  oouxt 
in  wbleh  the  ^n>oeedingiiarehad,  and  then  becomes  itself  a  partof  the  record  of  the 
canse.  If  a  party  desires  to  use  this  part  of  the  record  In  proceedings  in  error,  he 
ahoold  obtain  a  certified  transcript  and  attach  the  same  to  his  petition  in  tan.  He 
may  not  take  the  original  bUl  of  esoQptlona,  signed  but  never  filed,  and  therefoie 
never  a  part  of  the  leoord,  and  attach  that  to  his  petition  in  error  as  sufficient  evl* 
denoe  of  the  proceedings  olaimfld  to  be  ezToneoiu.   {/aeitmikBtmer,lJEaM,9n^ 
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Error  from  AUen  District  Court. 
Thb  facts  of  the  case  appear  in  the  opinion  of  the  court 

Christian  &  Lams  and  Elmore  &  Martin^  for  plaintiff  in  error : 

Elmore  &  Martin  cited  sections  one  hundred  and  eighty-nine 
and  three  hundred  and  ninetjHsix  of  the  civil  code,  and  con- 
tended that,  on  account  of  the  insufficiency  of  the  answer, 
plaintiff  was  entitled  to  judgment  on  the  petition.  Other 
points  made  by  plaintiff's  counsel  relate  only  to  errors  set 
forth  in  the  rejected  bill  of  exceptions. 

WUson  Shannon^  for  defendant  in  error:  [^360] 

This  case  does  not  come  before  the  court  in  such  a  shape 
as  to  enable  the  court  to  take  any  notice  of  the  supposed 
errors  complained  of  by  the  plaintiff  in  error. 

The  transcript,  duly  certified,  attached  to  the  petition  and 
marked  "  exhibit  A,"  does  not  show  that  any  instructions 
were  asked  for  by  either  party,  nor  that  any  instructions  were 
given  by  the  comrt  to  the  jury,  nor  that  either  party  excepted 
to  the  ruling  of  the  court  in  the  case.  This  transcript  was 
made  and  certified  to  by  the  clerk  on  the  13th  day  of  March, 
1860.  There  is  nothing  in  this  transcript  of  which  the  court 
can  take  notice  as  error. 

There  is  what  purports  to  be  an  amended  transcript,  filed 
in  this  court  on  the  29th  of  October,  1861,  found  among  the 
papers.  This  amended  transcript  is  certified  to  by  the  clerk 
of  the  court  below  on  the day  of  June,  1861,  and  ap- 
pears to  be  a  more  full  record  than  tiie  transcript  attached  to 
the  petition  in  error;  but  it  does  not  show  any  ruling  of  the 
court  below,  nor  any  exceptions  taken  by  either  party  to  the 
action  of  the  court  in  the  case;  nor  does  it  embody  any  of 
the  evidence  given  in  the  court  below.  There  is  nothing  in 
this  transcript,  therefore,  which  the  court  can  take  notice  oi 
as  error. 

There  is  found,  also,  with  the  papers  in  the  case  in  this 
court,  what  purports  to  be  a  bill  of  exceptions,  filed  by  A 
Stark,  clerk  of  this  court,  on  the  10th  of  February,  1862. 
There  is  also  marked  on  the  back  of  this  paper  the  words. 
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^  •  Brief  x>f  I>efendaxit  in  Error. 

^'FiledQctoberSjlSdO.  B.  Noel  Boc^tsTON.''  Ecclestonwaa 
Ihe  derk  of  the  old  territorial  supreme  court)  and  held  his 
office  in  Leeompton,  and  from  this  indorsement  I  would  infer 
that  this  paper  had  been  filed  by  some  one  in  the  clerk's  office 
of  the  supreme  court  of  the  territory,  October  8, 1860.  The 
summons  in  error  in  this  case  was  issued  on  the  8d  day  of 
October,  1860,  the  same  day  that  this  paper  was  filed  with  the 
[*361]  derk  of  the  then  supreme  court  From  the  indorse- 
ment on  the  back  of  this  same  paper,  signed  by  James  H. 
Signor,  derk  of  the  court  below,  tbds  paper  was  filed  in  the 
office  of  the  clerk  of  the  district  court  in  Allen  county,  Jan- 
uary 22, 1862,  so  that  this  bill  of  exceptions  was  never  filed 
in  the  court  below  until  January  22, 1862 — some  two  years 
and  three  months  after  the  trial  term  of  this  case  in  the  court 
below.  I  have  thus  been  parti<tular  in  calling  the  attention 
of  the  court  to  these  facts,  to  show  that  there  is  nothing  be- 
fore this  court  to  enable  them  to  review  the  judgment  of  the 
court  below. 

The  dvil  code  provides  (§  801,  p.  178)  that  the  party  ob- 
jecting to  the  dedsion  must  except  at  the  time  the  decision 
is  made,  and  time  may  be  given  to  reduce  the  exceptions  to 
writing,  but  7U)t  bey&nd  the  term.  Section  three  hundred  and 
two  provides  that  exceptions  must  be  stated,  with  so  much 
of  the  evidence  as  is  necessary  to  explain  them,  and  no  more. 
In  this  pretended  bill  of  exceptions  there  is  no  evidence 
whatever  stated,  to  explain  the  instructions  asked  for  and 
refused.  There  is  nothing  in  this  case  which  brings  it  with- 
in the  three  hundred  and  third  section  of  the  code. 

In  section  three  hundred  and  four  it  is  provided  that, 
^when  the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
the  party  excepting  must  reduce  his  exceptions  to  writing, 
and  present  it  to  the  court  for  its  allowance.  If  true,  it  shall 
be  the  duty  of  a  majority  of  the  judges  composing  the  court 
to  allow  and  sign  it;  wherefwpcn  it  shall  be  fiied  with  the  plead- 
ings as  a  part  of  the  record,''  etc.  It  follows,  firom  these 
statutory  provisions,  that  the  bill  of  exceptions  must  be 
mgned  by  the  judge  during  the  term  at  which  judgment  is 
rendered,  and  shall  then  be  filed  with  the  pleadings  as  part 
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of  the  record.  80  fiir  ae  the  paper  ealled  a  bill  of  exception 
IB  concemedy  the  indoiBements  upcm  it  show, that  it  waii  not 
filed  in  the  district  [*862]  court  of  Allen  oon&ty  for  more 
than  two  yeaxs  after  the  time  at  which  judgment  wad:  ren- 
dered. This  court  will  not  sanction  a  practice  which  would 
allow  a  party  to  carry  a  bill  of  exceptions  in  his  pocket  for 
two  years  and  three  months,  and  then  file  it  in  the  clerk's 
office.  To  do  so  would  be  in  direct  violation  of  the  plain 
and  obvious  requirements  of  the  three  hundred  and  fourth 
section  of  the  code,  which  makes  the  derk  the  custodian  of 
the  bill  of  exceptions  and  all  the  other  papers  in  the  case. 
This  section  very  properly  requires  that  when  -the  judge 
signs  the  bill  it  shall  be  filed  by  the  clerk;  that  is,  it  passes 
out  of  the  hands  of  the  judge  to  the  derk,  and  is  by  him 
filed;  but  to  allow  a  party  to  hold  it  in  his  hands  as  long  as 
he  sees  proper  would  be  to  give  to  the  party  an  opportunity 
to  alter,  strike  out,  amend  or  interline,  and  to  perpetrate  a 
fraud  on  the  court  and  the  other  party. 

What  evidence  have  we  that  Judge  Williams  ever  signed 
this  bill  of  exceptions?  The  whole  is  copied  by  and  in  the 
hand  writing  of  the  clerk  of  the  court  below.  The  attorney 
for  Brown  undoubtedly  filed  a  paper  with  the  derk,  of  which 
this  is  a  copy,  but  this  was  two  years  and  three  months  after 
the  trial  term.  Who  can  tell  what  interlineations,  alterations 
or  marginal  notes  have  been  made  on  this  bill  of  exceptions? 
Or  who  can  tell  now  that  it  was  not  drawn  up  entixdy  by 
some  one  interested  in  having  the  judgment  reversed? 

There  is  something  extremely  suspicious  in  this  bill  of  ex- 
ceptions, filed  in  this  court  February  10, 1862.  There  appears 
•to  be  two  bills  of  exceptions  purporting  to  be  signed  by  Judge 
Williams.  The  fiist  has  no  date  to  it.  It  does  not  appear  to 
have  been  signed  during  the  term.  It  gives,  however,  all  the 
instructions  asked  for  by  Brown,  and  given  and  refused  by  the 
court;  but,  not  appearing  to  be  signed  in  term,  it  was  of  no 
value.  Another  bill  of  exceptions  is  drawn  up  having  a  date 
— the  same  date  that  the  judgment  of  the  court  below  has — 
and  the  two  bills  are  stuck  together  in  a  suspidous  manner 
and  filed  in  the  court  below,  and  the  clerk  copies  [*368]  them 
and  hands  them  up  to  this  court    It  is  utterly  impossible  to 
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Bmst  the  coiKdnsicm  that  ihia  bill  of  ezceptionSy  as  it  now  ap- 
pears in  this;cx>tirty  has  been  fixed  up  sinoethe  judgment  tenn^ 
BO  as  to  make  a  case  for  this  oourt  That  a  bill  of  ezceptions, 
k>  be  noticed  by-  this  court,  must  be  signed  by  the  judge  and 
filed  during  the  judgment  term,  was  decided  by  this  court  at 
(heii  last  term,  in  the  case  of  GhdUxher  v,  SouUhwoody  (ante,  p. 
141.) 

6at|  in  a  l^gal  point  at  yiew,  the  instructioxis  given  by  the 
eouft  in  the  first  bill  of  exertions,  so  &r  as  we  are  able  to 
judge  from. the reoord,  were  correct. 

The  counsel- Cor  plaintiff  has  filed  a  brief,  in  which  he  sup- 
poses certain  facts  proved  and  certain  £tots  not  proved.  Now 
we  cannot  teU,  from  any  record  or  paper  in  this  case,  what 
was  proved  and  what  was  not  plroved.  When  the  evidence 
in  the  case  is  not  set  out  in  the  record  the  presumption  of  law 
is  that  it  justifies  the  verdict  of  the  jury. 

The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J.:  This  cause  comes  here  by  petition  in  error  to 
review  a  judgment  rendered  by  the  late  territorial  district 
court  in  Allen  county,  at  its  October  Term,  A.  D.  1859.     . 

A  copy  bill  of  e^tceptions  is  brought  here,  with  the  trans- 
cript of  the  record  of  the  district  court,  which  purports  to  have 
been  flied  by  the  clerk  of  that  court  at  a  time  subsequent  to 
the  close  of  said  term,  and  the  transcript  contains  no  journal 
entry  showing  the  allowance  or  filing  of  a  bill  of  exceptions. 
Is  such  a  bill  of  exceptions  a  part  of  the  record? 

Section  three  hxmdred  and  one  of  the  code  of  civil  proced- 
ure provides  that  ''time  may  be  given  to  reduce  the  excep- 
tions to  writing,  but  not  beyond  the  term."  Section  three 
hundred  and  four  provides  that  the  party  "shall  present  it  to 
the  court  for  its  allowance,  and,  if  true,  it  shall  be  the  duty 
of  a  majority  of  the  judges  composing  the  court  to  allow  and 
sign  ii" 

[*364]  No  language  could  make  it  more  clear  that  the  bill 
must  be  allowed  and  signed  within  the  term  at  which  the 
exceptions  were  taken;  and  the  language  immediately  fol- 
lowing that  last  cited,  "whereupon  it  shall  be  filed  with  the 
pleadings  as  a  part  of  the  record,"  can  mean  nothing  else 
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than  that  itshalltA^fibe  filed  andftacoiMapartof  fhe  reooid« 
The  statute  does  not  declare  the  bill  a  part  of  the  record  before 
it  is  filed,  and  the  filing  is  therefore  necessary  to  make  it  such. 

The  records  of  a  teim  of  court  are  made  during  the  term, 
and  under  the  direction  of  the  court;  but  in  filing  the  bill 
out  of  term  the  parfy  undertook  to  make  a  record  by  «;  parte 
motion  before  the  derk  in  vacation.  Such  practice  is  unsafe 
to  suitors,  and  sustained  neither  by  law  nor  precedent  The 
bill  of  exceptions  is,  therefore,  no  part  of  the  record|  and  the 
cause  must  be  considered  without  reference  to  it. 

There  are  but  three  allegations  of  error  in  the  petition.  The 
first  two  allege  error  in  the  charge  of  the  court  to  the  jury, 
which  charge  does  not  appear  upon  the  record.  The  third  is, 
that  the  judgment  waa  for  Rhodes  and  shotdd  have  been  for 
Brown.  It  does  not  state  what  erroneous  ruling  caused  the 
rendition  of  the  judgment  for  Rhodes,  nor  whether  it  was  the 
&ult  of  the  court  or  the  jury.  It  is  general  and  indefinite, 
and  does  not  set  forth  the  error  complained  o£  There  is, 
therefore,  no  alleged  error  set  forth  in  the  petition  that  ap- 
pears ux)on  the  record. 

The  code  (§  527)  requires  the  plaintiff  in  error  to  file  his 
petition,  '^  setting  forth  the  errors  complained  o£^  And  any 
error  not  so  set  forth  is,  therefore,  not  complained  of  but 
waived  by  the  party,  and  the  court  will  not  consider  it  (See 
Nash's  PI.  and  Pr.  692,  and  cases  there  cited.) 

None  of  the  errors  complained  of  in  this  case  appearing 
by  the  record,  the  judgment  of  the  distriet  oourt  must  be 
affirmed,  with  costs  to  the  plaintiff 

All  the  Justices  concurring. 
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[*865}      Bailby  Smith  v.  Thb  State  of  Kansas. 

L  Musnn;  JMwfmenl.  The  killing  in  ijaestion  in  this  case,  not  hav- 
ing been  done  by  poieon  nor  lying  in  wait,  nor  in  an  attempt  to  com- 
mit a  Mony,  must  have  been  willfol,  deliberate  and  premeditated, 
to  be  murder  in  the  first  degree  onder  section  one  of  the  act  regu- 
lating crimes  and  poniahments,  and  such  deliberate  and  premedi- 
tated will  or  intent  to  kill  must  be  alleged  in  the  indictment    (See 

1  IvDicnoRVT.  An  indictment  setting  forth,  flntf  a  willful,  deliberate 
and  premeditated  assault;  seoondf  a  willful,  deliberate  and  premedi- 
tated shooting  and  wounding;  Udrdy  that  the  wounding  was  mortal, 
and  that  the  wounded  man  instantly  died;  and  dosing  as  follows: 
''And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Bailey  Smith,  him  the  said  James  Duke,  in  the  manner 
and  by  the  means  aforesaid,  unlawfully,  feloniously,  wiUfvUy,  deltb- 
eratdy,  premedUatediy  and  of  his  malice  aforethought  did  kill  and 
murder,"  contains  a  sufficient  allegation  of  the  intent,  and  a  motion 
to  arrest  the  judgment^  on  the  ground  that  the  facts  stated  in  the 
indictment  do  not  constitute  a  public  offense,  was  properly  over- 
ruled. 

t w    Sections  eighty-seven  and  eighty-nine  of  the  criminal 

code  divest  an  indictment  of  all  artificial  and  technical  construc- 
tion, and  give  to  its  language  its  ordinary  meaning.  C^l 

4.  Crdonal  Cotjbt.  All  laws  relating  to  criminal  matters  are  made 
by  statute  applicable  to  the  criminal  court  of  Leavenworth  county. 

&  Ghakgb  of  Yknub.  The  defendant  sustained  hia  application  for  a 
change  of  venue  by  his  affidavit,  fdlly  conforming  to  section  one 
hundred  and  fifty-two  of  the  criminal  code,  and,  his  application 
being  out  of  time,  he  conformed  to  the  requirements  of  section  one 
hundred  and  fifty-nine  by  swearing  that  the  grounds  of  his  motion 
had  oome  to  his  knowledge  since  the  last  continuance ;  hddy  that 
thou^  section  one  hundred  and  fifty-two  is  by  its  terms  permissive, 
yet  that  it  is  in  fiict,  like  section  one  hundred  and  fifty -nine,  im- 
perativey  and  the  rights  given  to  the  defendant  by  it  absolute — 

(1]  An  tnihrmalinn  la  good  that  statea  fhe  nstoie  of  tbe  olfenae  chaiged,  with 
Meone7,pneUon  and  certainty,  ao  that  the  acciued  cannot  be  mleled  as  to  the 
ckaigie  be  haa  to  anawer,  nor  fhe  court  In  doubt  aa  to  the  Judgment  to  be  pronoimced 
Mavardlct.  (flbtf0«.JfeCbrd,S  Kaa.282.)  It  is  not  nooeeBftry  In  an  infonnation  to 
on  the  ezactwoKdaof  theatatateln  <Uiaiging  an  offenae.  It  ia  rafllcient  if  words 
m  aaed  cooraying  tfaaaaine  meaning.  (State v.  Whtte  14  Eas.  538 ;  8.  P.  applied,  SUUe 
aMMr,16  1d.8U;fiMi«kJlrMank2Lld.4»;«Wf«kJVay»id.61;fitate«.PJ0ro^      id. 
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upon  Bach  a  showing  it  is  not  discretionary  with  the  court  to  refuse 
the  change.  The  defendant  is  not  required  to  prove  to  the  satisfac- 
tion of  the  coort,  bat  only  to  support  his  motipn  h$  an  affidavit, 
and  there  is  no  provision  for  receiving  counter  evidence.  A  refusal 
of  the  court,  on  such  a  showing,  to  grant  the  change,  was  error.  [2J 

6. ;  Notice,   Where  a  motion  to  change  the  venue  is  made  by 

the  defendant  below  without  serving  notice  thereof  on  the  district 
attorney,  but  where  he  argued  the  motion  on  the  merits,  not  object- 
ing to  die  want  of  notice,  the  effect  of  the  motion  cannot  be  avoid- 
ed by  afterwards  showing  such  want  of  notice.  Such  want  of  notice 
is  no  ground  for  overruling  the  motion. 

7.  Officer.  Whenever  an  act  to  be  done  nnder  a  statute  is  to  be 
done  by  a  public  officer,  and  concerns  the  public  interests  or  the 
rights  of  third  persons  which  require  the  performance  of  the  act, 
then  it  becomes  a  duty  in  the  officer  to  do  it 

Appeal  Jrom  Leavenworth  Criminal  Cbwrt 

[*366]  The  appellant  was  convicted  of  murder  in  the  first 
degree,  at  the  June  Term,  1863,  of  the  criminal  court  for 
Leavenworth  county. 
The  following  is  a  copy  of  the  body  of  the  indictment: 
"  The  grand  jurors  for  the  state  of  Kansas,  in  and  of  the 
county  of  Leavenwprth,  duly  empaneled,  sworn  and  charged 
to  inquire  within  and  for  the  county  of  Leavenworth,  in  the 
name  and  by  the  authority  of  the  state  of  Kansas,  upon  their 
solemn  oaths  do  present:  that  Bailey  Smith,  late  of  aaid 
county  of  Leavenworth  and  within  the  jurisdiction  of  this 
court,  on  the  21st  of  April,  A.  D.  1862,  in  and  upon  James 
Duke,  in  the  peace  of  God  and  this  state  then  and  there 
being,  did  unlawfully,  feloniously,  willfully,  deliberately, 
premeditatedly  and  of  his  malice  aforethought  make  an 

[2]  The  law  has  slnoe  been  changed.  In  criminal  cases,  on  an  application  for  a 
change  of  venue  on  account  of  the  prejudice  of  the  judge,  such  fiicts  and  circum- 
stances must  be  diown  by  af&dayits  or  other  eridence  as  clearly  establishes  such 
prejudice;  and  unless  it  be  by  such  testimony  clearly  established,  a  reyiewing  court 
idll  sustain  an  overruling  of  the  application  on  the  ground  that  the  Judge  must 
have  been  personally  conscious  of  the  fiilsity  or  non-existence  of  the  grounds  al- 
leged. iEmpoHa  «.  Volmer,  12  Eas.  622 ;  State  v.  Bohan,  19  id.  £8;  StaU  v.  Borne,  9  id. 
119;  BdeSUUe  9.Fotter,16  Xmb. BO;  State v.  Winner,  17  id.  806;  iSa/e «. jldoiiu, 20 id. 3U.) 
After  a  Jury  has  been  sworn  and  a  case  partially  tried,  it  is  too  late  to  move  for  a 
change  of  venue  on  acoonnt  of  the  bias  or  pr^udioe  of  the  Judge.  {Jktvit  v.  WOetm^ 
11  Kas.  74.)  The  laws  respecting  change,  of  venue  aie  constitationaL  (Peyton's  Ap- 
peal, 12  Kas.  408.) 
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assault,  and  the  said  Bailey  Smith,  with  a  certain  pistol  com- 
monly called  a  revolver,  then  and  there  charged  with  gun- 
powder and  divers,  to  wit,  six,  leaden  bullets,  which  said 
pistol  he,  the  said  Bailey  Smith,  in  his  right  hand  then  and 
there  held,  then  and  there  unlawfully,  feloniously,  willfully, 
deliberately,  premeditatedly  and  by  and  of  his  malice  afore- 
thought did  discharge  and  shoot  off  against  and  upon  the 
said  James  Duke;  and  that  the  said  Bailey  Smith,  with  the 
leaden  bullets  aforesaid,  out  of  the  pistol  aforesaid,  then  and 
there  by  the  force  of  the  gunpowder  aforesaid  by  the  said 
Bailey  Smith  discharged  and  shot  off  as  aforesaid,  then  and 
there  unlawfully,  feloniously,  willfully,  deliberately,  premedi- 
tatedly and  of  his  malice  aforethought  did  strike,  penetrate 
and  wound  the  said  James  Duke  in  and  upon  the  left  side 
of  the  breast  of  him  the  said  James  Duke,  thereby  then  and 
there  giving  to  him,  the  said  James  Duke,  in  and  upon  the 
left  side  of  the  breast  of  him  the  said  James  Duke,  one  mor- 
tal wound  of  the  length  of  one  inch  and  of  the  depth  of  five 
inches,  of  which  said  mortal  wound  the  said  James  Duke 
then  and  there,  to  wit,  on  the  said  21st  day  of  April,  A.  D. 
1862,  at  the  county  of  Leavenworth  aforesaid  and  within  the 
jurisdiction  of  this  [*367]  court,  instantly  died ;  and  the 
jurors  aforesaid  upon  their  oaths  aforesaid  do  say,  that  the 
said  Bailey  Smith,  him  the  said  James  Duke,  in  the  manner 
and  by  the  means  aforesaid,  unlawfully,  feloniously,  will- 
fully, deliberately,  premeditatedly  and  of  his  malice  afore- 
thought did  kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Kansas." 

At  the  time  the  ca^e  was  called  for  trial  the  defendant 
moved  the  court  for  a  change  of  venue,  on  affidavit  filed, 
which  motion  the  court  overruled,  and  the  defendant  ex- 
cepted.  The  trial  then  progressed.  After  the  state  rested, 
the  defendant  produced  witnesses  who  had  known  him  inti- 
mately for  several  years,  whose  testimony,  it  was  claimed, 
showed  that  the  defendant  was  afflicted  with  moral  mania 
at  and  for  some  years  previous  to  the  alleged  homicide.  At 
the  conclusion  of  the  evidence,  the  court  instructed  the  jury 
is  follows: 
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"OenUemeaof  the  Jury:  •  •  •  •  You  are  the  exclusive 
judges  of  the  &ctB  in  the  case,  of  what  the  testimony  proves 
and  what  it  disproves. 

"The  state  charges  that  the  defendant,  Bailey  Smith,  is 
guilty  of  murder  in  the  first  degree,  in  the  homicide  of  James 
Duke,  on  the  21st  day  of  April,  A.  D.  1862. 

"To  this  the  defendant  pleads  not  guilty.  The  law  pre- 
sumes every  man,  presumes  this  defendant,  to  be  innocent, 
until  proved  to  be  guilty.  It  is  the  duty  of  the  state  to  prove, 
beyond  a  reasonable  doubt,  the  guilt  of  the  defendant  before 
you  can  convict  What  is  a  reasonable  doubt?  It  is  not  a 
mere  possible  doubt,  because  everything  pertaining  to  human 
affairs,  and  depending  upon  moral  evidence,  is  open  to  some 
possible  or  imaginary  doubt  It  is  that  state  of  the  case 
which,  after  the  entire  comparison  and  consideration  of  all 
the  evidence,  leaves  the  minds  of  the  jurors  in  that  condi- 
tion that  they  cannot  say  they  feel  an  abiding  conviction,  to 
a  moral  certainty,  of  the  truth  of  the  charge.  It  depends 
upon  [*368]  the  testimony.  You  are  sworn  to  do  justice, 
upon  the  law  and  the  evidence.  You  must  be  satisfied,  by 
the  testimony,  that  the  transaction  for  which  this  indictment 
is  brought  took  place  within  this  county;  that  the  defendant 
killed  James  Duke,  which  is  admitted  by  defendant's  coun- 
sel; that  he  committed  the  act  willfully,  deliberately,  and 
premeditatedly,  before  you  can  convict  the  defendant  of 
murder  in  the  first  degree.  Murder,  at  common  law,  is  de- 
fined thus:  When  a  person  of  sound  memory  and  discretion 
unlawfully  kills  any  creature  in  being  and  in  peace  with  the 
commonwealth,  with  malice  prepense  or  aforethought,  either 
express  or  implied.  Our  statute,  taking  this  as  the  defini- 
tion of  murder,  divides  it  into  two  degrees.  Murder  in  the 
first  degree  is  murder  as  thus  defined,  with  the  addition  that 
it  must  be  done  willfully,  deliberately,  and  premeditatedly. 
Murder  in  the  second  degree  is  murder  thus  defined,  but 
without  deliberation  or  premeditation.  To  convict  the  de- 
fendant of  murder  in  the  first  degree  you  must,  in  addition 
to  the  points  I  have  mentioned,  be  satisfied,  first,  that  the 
prisoner  perpetrated  the  act  purposely;  second,  that  he  did 
it  with  intent  to  kill;  third,  that  he  did  it  of  deliberate  and 
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premeditated  malice.  To  constitute  deliberate  and  premedi- 
tated malice,  the  intention  to  do  the  injury  must  have  been 
deliberated  upon,  and  the  design  to  do  it  formed,  before  the 
act  was  done;  though  it  is  not  required  that  either  should 
have  been  for  any  considerable  time  before.  This  supposes 
the  party,  by  reflection,  understood  what  he  was  about  to 
do,  and  intended  to  do  it  in  order  to  do  harm.  If  these 
things  are  not  proven  to  your  satisfaction  you  will  then  ex- 
amine further.  If  the  act  was  done  maliciously,  was  it  per- 
petrated deliberately,  with  premeditation  ?  If  the  prisoner' 
coolly  formed  the  design  to  kill,  for  any  time  before  he  exe- 
cuted it,  the  act  was  deliberate  and  premeditated.  But  if, 
at  the  tune,  he  was  led  to  form  the  design  to  kill  by  great 
provocation,  heated  blood  and  excited  passion,  which  con- 
tinued from  then  until  the  act  was  done,  it  [*369]  would  not 
be  held  deliberate  and  premeditated.  Yet,  if  the  design  was 
formed  under  provocation  and  in  hot  blood,  and  time  after- 
wards elapsed  for  passion  to  subside  and  reason  to  resume 
her  empire,  the  provocation  and  hot  blood  would  be  no  ex- 
cuse or  palliation,  and  the  offense,  if  otherwise  proved,  would 
be  murder  in  the  first  degree. 

"The  first  instruction  asked  for  by  the  state  is  refused;  or 
rather  I  have  substituted  what  seems  to  me  more  expressly 
to  state  the  law  in  the  case." 

And  the  court  then  further  instructed  the  jury  as  follows: 

"A  mere  peculiarity  of  temper  or  disposition,  or  the  fact 
that  a  man  may  be  of  a  violent  or  irascible  temperament,  will 
not  justify  a  willful  homicide;"  to  which  last  instruction,  so 
given,  the  defendant's  counsel  excepted. 

And,  "as  to  sanity  or  insanity,  I  charge  you  that  strong 
mental  powers  are  not  necessary  to  make  a  defendant  guilty; 
weak  mental  powers  do  not  excuse  crime.  If  his  mind  is  in 
a  healthy  normal  condition,  he  is  a  person  of  sound  memory 
and  discretion;"  and  to  the  giving  of  the  latter  part  of  this 
instruction,  conunencing  with  the  word  ''if,"  etc.,  the  defend- 
ant's counsel  excepted. 

The  court  then  further  charged: 

''The  law  presumes  every  man  to  be  of  sound  memory  and 
discretion.   If  the  defendant  seeks  to  avoid  that  presiunption. 
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be  must  introduce  testimony  to  show  that  his  mind  was  dis* 
ordered,  that  his  reason  had  either  permanently  or  tempora- 
rily lost  control  of  his  actions;"  to  which  defendant  excepted. 

And  the  court  then  charged : 

''  If  he  fails  to  introduce  such  testimony,  the  law  demands 
that  he  be  adjudged  of  sound  discretion."  And,  "K  he  does 
introduce  such  testimony,  then  the  burden  is  still  on  him  to 
establish  such  derangement"  [*870]  And,  "He  must  estab- 
lish such  derangement,  whether  general  or  partial,  to  your 
satisfaction,  before  you  can  acquit  on  that  ground."  And  to 
the  giving  of  each  of  these  instructions  the  defendant's  coun- 
sel excepted. 

The  court  then  charged  the  jury  as  to  the  form  of  the  ver- 
dict, and  the  punishment  for  the  different  degrees  of  murder. 
The  defendant's  counsel  then  prayed  the  court  to  instruct  the 
jury  as  follows : 

"  If  the  evidence,  which  the  defendant  has  adduced  in  rela- 
tion to  his  insanity,  raises  a  reasonable  doubt  in  your  minds 
as  to  whether  the  defendant  was  sane  or  insane  at  the  time  he 
committed  the  act  complained  of,-  then  you  must  acquit  him ;" 
which  was  refused,  and  the  defendant  excepted. 

These  were  all  the  instructions  which  were  given  to  the 
jury.  The  jury  found  the  defendant  guilty  of  murder  in  the 
first  degree. 

At  the  same  term  defendant's  counsel  moved  for  a  new 
trial,  on  three  grounds :  First.  That  the  court  misdirected 
the  jury  in  a  material  matter  of  law.  Second.  That  the  ver- 
dict was  contrary  to  law.  Third,  That  the  verdict  was  con- 
trary to  the  evidence. 

This  motion  the  court  overruled,  and  defendant's  counsel 
excepted.  And  at  the  same  term  defendant  moved  an  arrest 
of  judgment,  which  motion  the  court  overruled,  and  the  de- 
fendant's counsel  excepted.  Thereupon  the  court  rendered 
judgment  on  the  verdict,  and  sentenced  the  defendant  to  be 
executed.  To  reverse  this  judgment,  the  defendant  prose* 
cutes  this  appeal. 
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[*371]   Hemingray  &  Gambell  and  Crozier  &  LtuUum,  for  ap- 
pellant: 

I.  The  motion  for  a  change  of  venue  should  have  been 
sustained. 

1.  The  defendant  clearly  brought  himself  within  the  pro- 
visions of  the  statute  in  reference  to  a  change  of  the  place  of 
trial  (See  Comp.  L.,  p,  259.)  Section  one  hundred  and  fifty- 
two  provides:  "Any  oriminal  cause  pending  in  any  district 
court  may  be  removed  by  the  order  of  such  court,  or  the  judge 
thereof,  to  the  district  court  of  another  county  in  the  same 
district,  whenever  it  shall  appear,  in  the  ma/aner  hereinafter 
provided,  that  the  minds  of  the  inhabitants  of  the  county  in 
which  the  cause  is  pending  are  so  prejudiced  against  the  de- 
fendant tliat  a  fair  trial  cannot  be  had  therein."  Section  one 
hundred  and  fifty-three  provides  for  a  case  in  which  the  in- 
habitants of  the  entire  district  are  so  prejudiced.  Section  one 
hundred  and  fifty-four  provides:  "Such  order  of  removal,  as 
specified  in  the  two  preceding  sections,  shall  be  made  on  the 
application  of  the  defendant;  or,  where  the  defendant  is  under 
the  age  of  sixteen,  on  the  application  of  the  parent  or  guar- 
dian of  such  defendant^  and  if  such  infant  has  no  parent  or 
guardian,  then  on  the  application  of  any  two  respectable 
citizens  of  the  county  where  the  cause  is  at  issue."  Section 
one  hundred  and  fifty-five  provides:  "The  petition  of  the 
appUcapt  for  a  change  of  venue  shall  set  forth  the  facts,  and 
the  truth  of  the  allegations  shall  be  supported  by  the  affidavit 
of  the  d^endant  or  some  creditable  disinterested  third  person, 
and  reasonable  previous  notice  of  such  application  must  be 
given  to  the  prosecuting  attorney."  The  application  was 
properly  made,  and  was  supported  by  the  requisite  affidavit. 
No  counter  affidavits  were  offered;  nor  could  any  have  been 
received.  The  motion  was  argued  by  counsel  on  both  sides, 
and  was  overruled  by  the  court. 

[*372]  2.  But  it  will  be  claimed  by  the  defendant  in  enor 
that  the  whole  matter  was  in  the  discretion  of  the  court  To 
this  we  answer,  that  the  statute  has  not  left  it  at  the  disoro- 
tion  of  the  court.  It  provides  the  manner  in  whioh,  aad  in 
what  cases,  the  application  shall  be  madOi  and  by  what  proof 
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it  Bhall  be  supported;  and,  if  the  defendant  brought  his  case 
within  the  statute,  it  was  imperative  upon  the  court  to  make 
the  order.  If  the  statute  had  not  specifically  prescribed  what 
showing  should  be  made,  and  by  whom  and  in  what  manner, 
it  might  then  be  claimed,  with,  perhaps,  some  show  of  rear 
son,  that  the  court  had  a  discretion  to  grant  or  refuse  the  ap- 
plication. We  refer  the  court  to  a  few  decisions,  in  both  ciyil 
and  criminal  cases,  under  similar  statutory  provisions.  {Rme9 
V.  Boyd,  7  Wis.  155.)  In  this  case  the  supreme  court  of  Wis^ 
consin  held  that^  if  the  requisitions  of  the  statute  had  been 
complied  with,  it  was  imperative  upon  the  court  to  grant  the 
change  of  venue,  a7u2tAattt  11708  not  a  matt^mitodtserefion.  (See 
also  Clark  v.  The  People^  1  Scam.  119;  Baldwin  v.  Marygoldy  2 
Wis.  413.)  In  this  case,  held,  that  the  statute  in  relation  to  a 
change  of  venue  in  civil  cases  was  imperative,  and  left  nothing 
in  the  discretion  of  the  court  (Also  Witter  v.  Taylor j  7  Ind.  110 ; 
9  Texas,  858  ]  Frddgh  v.  The  State,  8  Mo.  606.)  In  this  case  the 
supreme  court  of  Missouri  held  that,  the  statute  in  reference 
to  a  change  of  venue  being  complied  with,  it  is  imperative 
upon  the  court  to  grant  the  application,  and  that  nothing  is 
left  to  its  discretion.  And  this  decision  is  made  under  a 
statute  of  which  ours  is  a  transcript  (See  Ret.  Stats.  Mo. 
1855,  p.  1184,  §§  18, 19,  20,  21;  MeGoon  v.  LUOe,  2  Gilman, 
[111.]  42;  Barrows  v.  The  StaJte,  11  HI.  121.) 

8.  But  in  those  states  where  the  law  does  not  make  it  im- 
perative upon  the  court  to  grant  a  change  of  venue,  upon  a 
certain  showing  being  made,  it  has  been  repeatedly  [*87S] 
decided  that  where  the  discretion  of  the  court  has  been  abused 
error  will  lie.  {Ctordon v.  The  StaJte^  8  Clarke,  410.)  The  code 
of  Iowa,  giving  the  right  of  petition  for  a  change  of  venue, 
and  prescribing  what  it  shall  contain,  provides  that  ^  the  court, 
in  the  exercise  of  a  sound  discretion^  may  grant  such  change  of 
venue."  The  court  in  this  case  say  that  this  discretion  will 
not  be  interfered  with,  unless  it  is  clearly  shown  to  have  been 
improperly  exercised;  that  there  may  be  cases  in  which  the 
action  of  the  judge  will  manifest  an  abuse  of  this  discretion, 
and  that,  in  such  case,  safety  to  the  citizen  and  the  integrity 
of  the  law  would  compel  a  review.  (See  also  People  v.  Fisher^ 
6  Cal.  154;  ShaUucks  n.  Myers.  13  Ind.  46;   Qriffith  v.  The 
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StaUj  12  id.  548;  State  v.  Noah,  7  Clarke,  347;  State  v.  Barritt, 
8  id  536.) 

4.  At  iJl  events,  the  affidavit  or  petition  filed  by  the  de- 
fendant made  out  a  prima  fade  case  under  the  statute,  and  no 
counter  affidavits  having  been  offered,  if  any  could  have  been 
received,  the  order  should  have  been  made.  And  if  the  court 
should  be  of  opinion  that  the  matter  was  in  the  discretion  of 
the  court,  then  we  claim  that  such  discretion  was  abused. 
{StaU  V.  Nash,  7  Clarke,  347.) 

5.  It  is  true  the  record  does  not  show  that  any  written  no- 
tice was  given  to  the  prosecuting  attorney;  but  notice  was 
actually  given.  But  that  is  not  material,  since  the  record  does 
show  that  he  was  present  and  argued  the  motion,  which  was 
heard  and  decided  upon  the  affidavit  or  petition  filed  by  de- 
fendant He  might  have  objected  to  the  application  being 
heard,  on  the  ground  that  notice  had  not  been  given,  if  such 
was  the  tact]  but  he  waived  any  such  objection  by  appearing 
and  arguing  the  motion.  But  the  filing  of  the  petition  in  his 
presence  in  open  court,  and  calling  up  the  motion  for  hear- 
ing, was  notice.  [*374]  The  fact,  outside  of  the  record,  is, 
that  he  waived  a  written  notice,  and  voluntarily  came  in  to 
resist  the  application.  {Baldmnv.Marygoldy2Wi3,Ald]  Rinea 
V.Boyd,  7  id.  155;  Seed  v.  The  State,  11  Mo.  379.) 

II.  The  court  erred  in  charging  the  jury  that  "a  mere 
peculiarity  of  temper  or  disposition,  or  the  fact  that  a  man 
may  be  of  a  violent  or  irascible  temperament,  will  not  justify 
a  willful  homicide." 

1.  This  portion  of  the  charge  undoubtedly  states  the  law 
as  it  was  a  hundred  years  ago.  The  moral  powers  are  as 
essential  as  the  intellectual,  to  constitute  a  complete  human 
mind;  and  these  faculties  are  equally  liable  to  perversion 
and  derangement  So,  then,  we  have  a  form  of  active  insan- 
ity which  is  termed  Tnoral  mania,  by  some  impulsive  insanity, 
which  is  defined  to  consist  "in  a  morbid  perversion  of  the 
natural  feelings,  affections,  inclinations,  temper,  habits  and 
moral  dispositions,  without  any  notable  lesion  of  the  intellect 
or  knowing  and  reasoning  faculties,  and  particularly  withotU 
any  maniacal  JiaUudnation,^^    (Guy's  Principles  of  Forensic 

Medicine,  306;  Dean's  Med.  Jurisp.  496;  Ray's  Jurisp.  of 
23-1  KAs 
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Insanity,  §§  163  to  169.)  It  is  also  described  as  "a  state  in 
which  reason  has  lost  its  empire  over  the  passions,  and  the 
actions  by  which  they  are  manifested,  to  such  a  degree  that 
the  individual  can  neither  repress  the  former  nor  abstain 
from  the  latter.  It  does  not  follow  that  he  may  not  be  in 
possession  of  his  senses,  and  even  his  vsttai  irUeUigence;  since, 
in  order  to  resist  the  impulses  of  the  passions,  it  is  not  sufEi- 
cient  that  the  reason  should  impart  its  counsels,  but  we 
must  have  the  necessary  power  to  obey  them.  The  maniac 
may  judge  correctly  of  his  actions,  without  being  in  a  con- 
dition to  repress  his  passions  or  to  abstain  from  the  acts  of 
violence  to  which  they  iinpel  him."  (Dean's  Med.  Jurisp. 
497 ;  Ray's  Med.  Jurisp.  of  Insanity,  §§  169  to  182,  187, 190.) 
The  [*375]  court  embodied  in  this  instruction  the  popular 
idea  which  recognizes  insanity  only  in  delusion,  raving  and 
lesions  of  intellect;  whereas  these  are  never  to  be  met  and 
found  in  pure  moral  mania.  All  the  authorities  agree  that 
there  need  not  be  any  lesion  of  the  intellect,  and  that  a  per- 
son may  be  afflicted  with  moral  insanity  while  he  retains 
full  possession  of  his  usual  powers  of  intellect.  (  Ray,  §  190; 
Dean's  Med.  Jurisp.  498,  et  seq.,  and  cases  cited.)  On  page 
four  hundred  and  ten,  the  author,  speaking  of  homicidal  in- 
sanity,  says:  ^'Individuals  in  the  full  possession  of  their 
udual  powers  of  intellect,  whose  social  and  moral  organiza* 
tions  to  all  appearance  remain  unaffected,  have  imbrued 
their  hands  in  the  blood  of  the  innocent,  frequently  in  that 
of  their  wives  and  children,  simply  because  they  felt  that  they 
must  destroy.  The  records  of  insanity  are  frill  of  such  in- 
stances, and  I  am  sorry  to  be  compelled  to  add,  that  those  oj 
our  criminal  courts  of  justice  ha/ve  too  frequently  shown  that  those 
who  covid  destroy  f  without  motive  and  without  a  sane  wUl,  should, 
as  their  reward,  be  murdered  under  the  forms  of  law.^^  Further 
on  this  point  was  cited,  Oomm^onwecdth  v.  Rogers,  (7  Metcalf, 
500;  Ray,  §§  212  to  260,  289  to  321;  Wharton  &  Stile's  Medi- 
cal Jurisprudence,  §§  58  to  61,  186  to  191.) 

2.  It  is  no  answer  to  say  that,  when  a  person  is  driven  on 
by  an  uncontrollable  impulse,  it  is  not  a  peculiarity  of  tem- 
per or  disposition,  but  is  a  deran£:en>ent  of  the  mind  eithei 
permanent  or  temporary. 
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3.  The  court  should  have  added  to  this  instruction.  The 
court  is  lequired  by  law  to  state  fully  to  the  jury  all  matters 
of  law  which  are  necessary  for  their  information  in  giving 
their  verdict    (See  Comp.  Laws,  p.  268,  §  215.)    On  this 

point  the  following  cases  were  cited:  (^Sargent  v. ,  5 

Cowen,  106;  &ate  v.  Fhyd,  6  Jones  [N.  C]  892;  Hhich  v.  The 
State,  25  Ga.  699;  Payne  v.  QmrMmoealth,  [♦376]  1  Met.  [Ky.] 
370;  Walen  v.  Brietol,  26  Ck>nn.  898;  Ritte  v.  QyrrmonweaUh,  18 
B.  Hon.  85;  HopMnsv.  Ibwler,  39  Maine,  568;  Higgins  v.  Lee^ 
16I1L495.) 

4.  This  oonrt  is  not  to  consider  how  this  iiiBtruction  might 
have  been  understood  by  a  member  of  the  legal  profession. 
It  is  a  sufficient  objection,  that  it  might  convey  to  the  mind 
of  an  unprofessional  man  of  ordinary  capacity  an  incorrect 
view  of  the  law  applicable  to  the  case.  (See  Surrmer  v.  The 
State,  5  Blackford,  679;  and  see,  further.  Chandler  v.  Fuiton, 
10  Texas,  2;  Hiateher  v.  Jones,  31  Maine,  528;  James  v,  Lang- 
d(m,7  B.  Monroe,  198;  Wfdte  v.  Thymas,  12  Ohio  S.  312 
B(yyles  V.  Dams,  1  Pick.  206;  Lane  v.  Orombie,  12  Pick.  177 
Boyden  v.  Moore,  5  Mass.  365;  Dudiey  v.  Simmer,  5  Mass.  438 
Wm  V.  Anderson,  9  Conn.  107;  State  v.  Home,  ante,  p.  47.) 

III.  The  court  erred  in  charging  the  jury  that,  if  the  de- 
fendant's mind  was  in  a  healthy  normal  condition,  he  was  a 
person  of  sound  memory  and  ctiscretion. 

1.  We  have  shown  most  conclusively,  by  the  authorities 
cited  under  our  second  point,  that  persons  may  be  afflicted 
with  this  species  of  insanity  without  any  injury  of  the  in- 
tellectual &culties,  without  exhibiting  any  maniacal  hallu- 
cination ;  that  they  may  be  possessed  of  their  ustial  intelligence, 
and  that  they  may  judge  correctly  of  their  actions.  (^See  au- 
thorities cited  under  second  point.) 

2.  If  this  part  of  the  charge  is  correct  law,  tiben  there  is  no 
such  thing  as  moral  mania,  either  general  or  partial;  and 
there  is  no  such  thing  as  an  insane  delusion  or  an  uncontroll- 
able impulse. 

8.  By  this  charge  the  whole  question  which  the  defendant's 
counsd  sought  to  make  before  the  jury  was  entirely  with- 
drawn from  their  consideration.  The  court  might  just  as  well 
have  told  the  jury  in  words  what  it  did  in  substanee,  that, 
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["^877]  unless  the  inteSedual  faculties  were  derange^  or  in  some 
way  affected^  then  the  defendant  was  a  person  of  sound 
memory  and  discretion. 

4.  But  what  would  the  jury  be  likely  to  understand  by  the 
expression,  "in  a  healthy  normal  condition?"  The  word 
"normal"  means,  "according  to  a  rule — regular;  according 
to  an  established  law,  rule  or  principle."  The  jury,  then, 
must  have  understood  the  court  to  mean  that,  if  the  defend- 
ant generally  acted  as  other  men  do  in  every-day  business 
matters,  he  was  a  person  of  sound  memory  and  discretion. 
Would  not  such  an  instruction  shut  out  from  the  consider- 
ation  of  the  jury  the  only  matter  upon  which  the  defendant 
relied  as  a  defense  on  this  trial?  We  beg  the  court  to  bear 
in  mind,  in  connection  with  the  point  we  are  now  urging, 
that  the  court  had,  but  a  moment  before,  expressly  told  the 
jury  that  a  mere  peculiarity  of  temper  or  disposition,  or  ihe 
fact  that  a  man  may  be  of  a  violent  or  irascible  temperament, 
will  not  justify  a  willful  homicide.  Taking  these  two  instruc- 
tions together,  the  jury  must  have  understood  the  court  to 
mean  that  they  must  be  satisfied  that  the  defendant  was  actu- 
ally insaney  according  to  the  popular  acceptation  of  the  mean- 
ing of  that  word,  before  they  could  acquit. 

IV.  The  court  erred  in  charging  the  jury  that,  in  order  to 
avoid  the  presumption  of  sanity,  the  defendant  must  intro- 
duce testimony  to  show  that  his  mind  was  disordered;  that 
his  reason  had  either  permanently  or  temporarily  lost  control 
of  his  actions,  and  that  if  he  £ailed  to  introduce  any  such 
testimony,  the  law  deipands  that  he  be  adjudged  of  sound 
discretion. 

1.  This  portion  of  the  charge  contains  the  same  idea  to 
which  the  court  below  persistently  clung  throughout  the  entire 
instructions ;  and  that  is,  that  in  order  to  render  a  person  in- 
sane his  mind  must  be  disordered,  that  his  intellectual  iacvdr 
ties  must  be  in  some  way  affected. 

[*378]  2.  But  we  have  a  more  serious  objection  to  this 
instruction  than  the  one  already  mentioned.  The  court  told 
the  jury  that  the  defendant  must  introduce  this  testimony  to 
show  his  insanity,  and  if  he  failed  so  to  do  he  must  be  held 
to  be  a  man  of  sound  memory  and  discretion.    In  other 
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words,  the  jury  were  limited  to  the  testimony  introduced  by 
the  defendant  in  determining  the  question  of  his  sanity. 
This  was  clearly  erroneous.  The  jury  had  a  right,  and  were 
bound,  to  look  not  only  to  the  evidence  offered  by  the  de- 
fendant, but  by  the  state,  in  determining  this  question. 
{Qrnimonwealih  v.  McKie,  1  Gray,  61.) 

3.  But  it  will  be  claimed  that  this  is  not  a  fair  construc- 
tion of  this  instruction,  because  the  court,  in  another  portion 
of  the  chaige,  told  the  jury  that  before  they  could  convict 
they  must  be  satisfied  of  his  guilt  beyond  a  reasonable  doubt, 
and  that  a  reasonable  doubt  was  that  state  of  the  case  which, 
after  the  entire  comparison  and  consideration  of  all  the  evi- 
dence, leaves  the  minds  of  the  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge.  It  is  difficult  to  per- 
ceive what  connection  there  is  between  these  two  portions 
of  the  charge.  The  one  is  a  general  instruction,  which  the 
court  was  bound  to  give,  and  has  no  connection  whatever 
with  the  special  instruction  which  we  are  now  discussing. 

4.  This  being  a  separate  charge,  it  is  not  for  the  court  to 
say  that  it  was  not  the  controlling  one  with  the  jury,  or  some 
one  of  the  jury.  And  if  the  charge  was  erroneous  this  court 
must  reverse  the  judgment.    (JBorn^  v.  The  State,  ante,  p.  47.) 

V.  The  court  charged  the  jury  that,  if  the  defendant  intro- 
duced testimony,  the  burden  was  still  on  him  to  establish 
his  derangement,  and  that  he  must  establish  such  derange- 
ment, [*379]  whether  general  or  partial,  to  the  satisfection 
of  the  jury,  before  they  could  acquit  on  that  ground;  and 
the  court  refused  to  charge  that,  if  the  evidence  which  the 
defendant  had  adduced  raised  a  reasonable  doubt  in  the 
minds  of  the  jury  as  to  his  sanity  at  the  time  he  committed 
the  act  complained  of^  then  they  must  acquit  him.  In  this 
the  court  clearly  erred. 

1.  In  criminal  cases  the  burden  of  proof  is  on  the  state 
throughout,  to  make  out  the  whole  case.  When  a  prima  facie 
case  is  established  the  burden  of  proof  is  not  thereby  shifted 
upon  the  defendant,  nor  is  he  bound  to  restore  himself  to  the 
presumption  of  innocence  which  existed  in  his  fiEivor  at  the 
commencement  of  the  triaL    A  prima  fade  case  is  simply  the 
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amount  of  evidence  which  may  be  sufficient  to  counterbal- 
ance the  presumption  of  innocence,  and  warrant  a  conviction, 
if  not  controlled  by  other  evidence.  But  ^en  such  a  case 
is  made  the  presimiption  of  innocence  is  not  thereby  taken 
away ;  it  still  remains  in  aid  of  any  proof  the  defendant  may 
offer  to  rebut  the  prima  facie  case  made  out  by  the  state.  The 
court  below,  in  giving  and  refusing  to  give  these  instructions, 
seems  to  have  confounded  the  subject  of  the  bwden  of  proof 
with  a  prima  facie  ease.  We  will  first  refer  the  court  to  a  few 
civil  cases  which  clearly  show  this  distinction.  (DeUmo  v. 
Bartlett,  6  Gushing,  864;  Poioers  v.  Russell^  18  Pick.  69;  Turt^ 
tetlott  V.  Rosebrook,  11  Met  460;  Lane  v.  Ortmiie,  12  Pick.  177.) 
Action  for  injuries  caused  by  defendant's  negligent  driving. 
Plaintiff  proved  negligence,  and  defendant  relied  upon  want 
of  ordinary  care  in  the  plaintiff.  Hdd,  that  the  burden  of 
proof  is  not  shifted  upon  him  to  prove  such  want  of  ordinary 
care,  but  that  it  remains  upon  the  plaintiff  throughout  the 
entire  case.  (  See  also  Adams  v,  Oarlide,  21  Pick.  146 ;  Morrison 
V,  Clark,  7  Cush.  213 ;  Sawyer  v,  Spafford^  4  id.  698.)  This  being 
the  rule  in  civil  [*380]  cases,  there  ought  to  be  no  difllculty 
in  arriving  at  the  true  rule  in  criminal  cases.  We  submit  a 
few  authorities.  {CommonweoMk  v.  McKie,  1  Gray,  61 ;  SwaUow 
V.  The  State,  22  Ala.  20;  United  States  v,  Henry  McCUire,  7  Bos- 
ton Law  Reporter,  439;  Doty  v.  The  State,  7  Blackford,  427; 
Ooffee  V,  The  State,  8  Yerger,  283 ;  OomTnonweaUh  v.  Danui,  2  Met 
329;  Comm/onwe(Mhv.Bradford,9idi.^l6&]  OommonweaUhv.York, 
9  id.  93.)  We  call  the  attention  of  the  court  to  the  dissenting 
opinion  of  Mr.  Justice  Wilde,  and  the  authorities  therein  re- 
viewed. We  submit  that  the  arguments  advanced  by  this 
able  judge,  in  this  opinion,  are  unanswerable.  After  a  thor- 
ough review  of  all  the  authorities,  he  sajrs :  "  I  am  of  opinion 
that  the  following  conclusions  are  maintained  on  sound  prin- 
ciples of  law  and  manifest  justice:  Urst,  That,  when  the  facts 
and  circumstances  accompanying  a  homicide  are  given  in 
evidence,  the  question  whether  the  crime  is  murder  or  man- 
slaughter is  to  be  decided  upon  the  evidence,  and  not  upon 
any  presumption  from  the  mere  act  of  killing.  Second.  That 
if  there  be  any  such  presumption  it  is  a  presumption  of  fact, 
and  if  the  evidence  leads  to  a  reasonable  doubt  whether  the 
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presumption  be  well  founded,  that  doubt  will  avail  in  favor 
of  the  prisoner.  Third.  That  the  burden  of  proof  in  every 
criminal  case  is  on  the  commonwealth,  to  prove  all  the  mate- 
rial allegations  in  the  Indictment;  and  if,  on  the  whole  evi- 
dence, the  jury  have  a  reasonable  doubt  whether  the  defendant 
is  guilty  of  the  crime  charged,  they  are  bound  to  acquit  him.". 
(See  also  OomrnonweaUh  v.  Kimball^  24  Pick.  873 ;  1  Greenleaf 's 
Ev.,  §  34,  note  2.) 

2.  The  presumption  of  innocence,  until  one  is  proved 
guilty  beyond  a  reasonable  doubt,  necessarily  leads  to  the 
same  conclusion  to  which  we  have  come  from  the  authorities 
already  cited.  That  presumption  extends  to  the  whole  [*381] 
crime  charged  i^ainst  the  defendant:  First.  Innocence  of 
the  act  charged  to  have  been  done.  Sectrnd.  Innocence  of  the 
intent  charged.  Third.  Innocence  of  any  intent  at  all.  How, 
then,  can  it  be  claimed  that,  when  the  state  has  offered  evi- 
dence amounting  to  a  prifniafacie  case,  the  burden  of  proof 
is  shifted  upon  the  defendant?  (See  also  Oymmonwealth  v. 
Hawkins,  3  Gray,  463;  Short  v.  The  State,  7  Yerger,  510;  Mc- 
Danide  v.  The  State,  8  S.  and  Marsh,  401 ;  1  Leading  Crim. 
Cases,  347,  and  notes ;  2  id.  504,  and  notes.) 

3.  In  most  of  the  states  it  is  made  a  crime  to  maliciously 
destroy  or  injure  the  personal  property  of  another;  or  to  cut 
down  or  injure  trees,  etc.  But  it  is  well  settled  that  such  an 
oflfense  is  not  made  out  by  the  proof  of  a  voluntary  and  will- 
ful injury  to  the  property.  There  must,  in  addition  to  that, 
be  proof  of  actual  malice,  actual  resentment  towards  the 
owner  of  the  property.  {Rex  v.  Pearce,  1  Leach,  C.  C.  644; 
The  State  v.  Latham^  13  Iredell,  33 ;  T?ie  State  v.  Robinson,  3 
Devereux  &  Battle,  130;  The  StaU  v.  Pierce,  7  Ala.  728.) 

4.  The  judge  who  tried  this  cause  seems  to  have  thought 
that  there  is  such  a  thing  as  confession  and  avoidance  in 
criminal  pleading.  But  this  idea  is  altogether  erroneous. 
To  an  indictment  a  defendant  pleads  no  special  defense  of 
justification  or  excuse.  He  pleads  the  general  issue,  which 
denies  and  puts  in  issue  the  act,  the  intent,  and  every  ingre- 
dient of  the  crime  charged.  There  cannot  be  a  confession 
and  avoidance  of  a  criminal  charge,  and  everything  is  put  in 
issue  by  the  defendant's  plea  of  ryot  gwUty.    Therefore  the 
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burden  of  proof  is  always  on  the  goyemment,  and  is  nevei 
shifted  upon  the  defendant  (See  1  Leading  Grim.  Cases. 
856.) 

5.  If,  under  the  general  issue,  the  ^'  defense"  to  an  indict- 
ment is  insanity,  is  not  the  burden  of  proof  upon  the  [*382] 
state,  to  satisfy  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  was  sane  when  he  committed  the  act?  And,  if 
the  jury  have  reasonable  doubts  of  his  sanity,  can  they  con- 
vict him  of  guilt  while  that  doubt  remains?  We  think  not 
"Murder  is  when  a  person  of  aou/nd  memory  and  diacredon 
unlawfully  kiUeth  any  reasonable  creature  in  being,  and 
under  the  king's  peace,  with  malice  aforethought,  express  oi 
implied."  (4  Black.  Com.,  p.  196.)  The  &ct  of  soundness 
of  mind  is,  then,  an  essential  ingredient  of  the  crime  of  ^mur- 
der,  and  it  must  be  made  out,  like  the  ingredient  of  malice, 
like  the  fact  of  killing  itself,  to  the  satisfaction  of  the  jury 
beyond  a  reasonable  doubt.  How  the  soundness  of  mind 
of  the  prisoner  is  to  be  shown  is  entirely  immateriaL  Bui 
it  must  be  shown.  The  prosecution  may  either  introduce 
living  witnesses  to  prove  it,  or  may  rely  upon  the  presump- 
tion of  sanity  which  the  law  raises.  The  law  presumes  tht 
fact  of  sanity.  When  sanity  is  thus  proved  a  prima  facu 
case  is  made,  upon  which  the  jury  may  convict  if  no  evi- 
dence of  &ct8  and  circumstances  is  offered  to  control  oi 
rebut  the  evidence  offered  by  the  prosecution.  This  pre- 
sumption of  law  is  a  mere  vntnesa  for  the  prosecution  as  to 
the  question  of  sanity.  But  when  this  prima  fa^cie  case  is 
made  out,  as  we  have  already  shown,  the  burden  of  proof  is 
not  thereby  thrown  upon  the  defendant.  We  are  aware  that 
there  are  cases  in  which  language  is  used  very  similar  to 
that  in  which  the  charge  was  given  which  we  are  now  dis- 
cussing. But  an  examination  of  those  cases  will  show  that 
in  some  of  them  the  point  was  not  before  the  court,  and  in 
all  of  them  the  courts  failed  to  distinguish  between  what 
constitutes  proof,  or  a  prima  Ja^Ae  case,  and  what  is  termed 
the  burden  of  proof.  And  it  will  further  appear  that  no  at- 
tention was  paid  to  the  circumstance  that,  notwithstanding 
the  legal  presumption  of  sanity,  [*383]  the  sanity  of  the  de- 
fendant's mind  is  to  be  made  out  in  some  way  afiirmatively 
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upon  the  trial,  as  a  part  of  the  case  for  the  state.  We  shall  first 
review  these  cases,  and  then  cite  the  authorities  sustaining 
the  position  which  we  have  taken.  McNaughton's  case  (47 
Eng.  Com.  L.  R  131,)  does  not  at  all  meet  or  discuss  the 
question  which  we  make  here.  State  v.  Spencer  ( 1  Zabriskie) 
really  decides  nothing;  but,  so  far  as  it  goes,  it  sustains  our 
position.  The  judge  says :  "  When  the  evidence  of  sanity  on 
the  one  side,  and  insanity  on  the  other,  leaves  the  scales  in 
equal  balance,  or  so  nearly  poised  that  the  jury  have  a  rea- 
sonable doubt  of  his  insanity,  then  a  man  is  to  be  considered 
sane,  and  responsible  for  what  he  does."  And  we  may 
fairly  reason,  from  this  decision,  that  if  the  jury  entertain 
reasonable  doubts  of  his  sanity  they  were  to  find  the  prisoner 
insane.  In  CommonweaUh  v.  Rogers^  (7  Met.  500,)  the  court 
seems  to  have  gone  upon  the  theory  that  the  defense  of  in- 
sanity is  in  the  nature  of  a  confession  and  avoidance.  We 
have  shown  this  to  be  erroneous.  The  court  also  held  that 
the  burden  of  proof  is  shifted  upon  the  defendant.  We  have 
shown  that  the  burden  of  proof  never  shifts.  In  this  case 
also  the  court  fails  to  distinguish  between  a  prima  facie  case 
and  the  burden  of  proof.  In  Staie  v.  Brinyeay  (5  Ala.  244,) 
the  jury  are  told  that  if^  upon  the  whole  evidence,  they 
entertain  no  reasonable  doubt  of  his  sanity,  they  must  find 
defendant  guilty;  and  consequently,  that  if  they  have  a  rea- 
sonable doubt  of  his  sanity  they  must  acquit.  This  is  just 
what  defendant's  counsel  requested  the  court  to  charge,  and 
which  the  court  refused  to  do.  (^StaJie  v.  Marlery  2  Ala.  43.) 
In  this  case  the  jury  were  told  that  if,  upon  the  whole  testi- 
mony, they  entertained  a  reasonable  doubt  of  the  defendant's 
sanity,  they  must  acquit  This  case  then  does  not,  as  has 
been  claimed,  sustain  the  charge  of  the  court  below.  (McAl- 
ister  V.  The  State,  [*384]  17  Ala.  624.)  AJl  that  this  case  de- 
cides is  simply  this:  That,  to  render  the  defense  of  insanity 
available,  the  evidence  should  be  such  as  to  satisfy  the  jury 
that,  at  the  time  the  act  was  done,  the  accused  was  not  con- 
scious that  he  was  committing  an  offense  against  the  law  of 
(jod  or  man.  This  is  simply  the  judge's  definition  of  insanity. 
(Suae  V.  HastiingSy  21  Mo.  464.)  In  this  case  the  court  pro- 
ceeds entirely  upon  the  idea  that^  when  a  defendant  alleges 
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insanity,  he  thereby  confesses  and  seeks  to  avoid  the  charge 
made  against  him.  The  same  remarks  apply  to  State  v.  Star- 
ling, (6  Jones,  [N.  C]  866;)  OcmrnonweaUh  v.  Eddy,  (7  Gray, 
584 ;)  Newcomb  v.  State,  (  37  Miss.  283.) 

6.  But  we  claim  the  law  to  be  that,  npon  a  trial  for  mur- 
der, when  the  killing  is  either  proved  or  admitted  by  the 
pHsoner  and  his  defense  is  insanity,  the  defendant  is  enti- 
tled to  the  benefit  of  any  doubt  resting  upon  the  question  of 
sanity.  Sanity  is  a  necessary  condition  of  mind  to  consti- 
tute the  crime  of  murder,  and  proof  of  it  is  a  part  of  the  case 
to  be  made  by  the  prosecution.  {T?ie  People  v.  McOann,  16 
N.  Y.  58.)  In  this  case  the  court  below  charged  substan- 
tially as  the  court  charged  in  the  case  now  before  the  court 
The  defendant  was  convicted,  and  appealed.  The  court  re- 
viewed all  the  authorities  upon  the  question,  and  plainly 
decided  the  law  to  be  as  we  have  just  stated  it  (See  also  1 
Leading  Crim.  Cases,  87,  347,  and  notes.) 

7.  But,  even  in  civU  cases,  the  rule  is  not  uniform  that  the 
burden  of  proof  is  on  him  who  alleges  insanity.  Take  the 
case  of  the  probate  of  wills.  In  order  to  make  a  will  the 
testator  must  be  of  sane  mind.  The  competency  of  the 
testator  is  to  be  proved  affirmatively  by  him  who  presents 
^e  will  for  probate,  and  thereby  asserts  the  capacity  of  the 
testator.  (  Gerrisk  v.  Nason,  22  Maine,  438 ;  OlUy  v,  OUly,  34  id. 
162;  [*885]  Omstock  v,  Hadgens,  8  Conn.  254;  Potts  v.  House, 
10  Ga.  324 ;  Oramer  v.  Oramboagh^  3  Md.  491 ;  Orotoninshidd  v, 
Orovminshield,  2  Gray,  524.) 

8.  If  the  defense  in  a  criminal  case  is  that  the  homicide 
was  accidental,  or  justifiable,  or  excusable,  or  if  the  defendant 
sets  up  the  defense  of  an  alibi,  is  not  the  burden  of  proof  in 
each  case  on  the  government?  And  if  the  facts  as  to  whether 
the  homicide  was  accidental  or  justifiable,  or  whether  the 
defendant  is  the  real  person  who  did  the  deed,  is  left  in 
doubt,  must  not  the  defendant  be  acquitted?  It  will  be  con- 
ceded that  in  such  a  case  the  prosecution  must  fail.  We  fail 
to  see  any  diflference  between  such  a  case  and  a  case  where 
defendant's  sanity  is  left  in  doubt.  (See  Fife  v.  Commonwealth, 
29  Penn.  8.  429;  French  v.  The  State,  12  Ind.  670;  Maher  v. 
The  Pecyle,  10  Mich.  210:  3  Gr.  Ev.,  p.  29;  HaU  v.  The  State, 
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8Ind.439;  AmiMrv.  7/^ fibxle, 6 Blackford, 579;  SUAev.Mer- 
net,  19  Maine,  398;  Jmes  v.  Th€  People,  12  EL  259.) 

VL  The  court  should  have  granted  the  motion  for  a  new 
trial 

1.  The  court  miadirected  the  juxj  in  a  material  matter  of 
law. 

2.  The  verdict  is  contrary  to  law.  (See  authorities  cited 
under  our  second,  third,  fourth  and  fifth  points.) 

VIL  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment.  The  indictment  does  not  state  facta  sufficient  to 
constitute  a  public  offense. . 

To  constitute  murder  in  the  first  degree,  under  our  statute, 
it  must  be  perpetrated  willfully,  deliberately  and  premeditar 
tedly.  It  is  essential  to  the  sufficiency  of  an  indictment  for 
murder  in  the  first  degree,  under  this  statute,  that  it  should 
contain  a  distinct  averment  that  the  defendant  inflicted  the 
wounds  willfully,  deliberately  and  premeditatedly.  The  aver- 
ment [*386]  that  the  cussavU  was  made  willfully,  feloniously, 
deliberately  and  premeditatedly,  does  not  import  that  the 
wounds  were  given  willfully,  deliberately  and  premeditatedly. 
Consequentiy,  it  does  not  charge  a  deliberate  and  premedi- 
tated intention  to  kill.  This  omission  is  not  cured  by  the 
legal  conclusions  inserted  in  the  concluding  part  of  the  in- 
dictment. 

^FotOa  V.  The  State,  8  Ohio  S.  98.)  In  this  case  the  indict- 
ment was  almost  precisely  like  the  one  before  the  court.  It 
charged  that  the  assault  was  made  unlawfully,  etc.,  and  that 
defendant "  unlawfully,  feloniously,  purposely  and  of  deliber- 
ate and  premeditated  malice,  did  beat,  bruise  and  strike,  etc., 
thereby  then  and  there  giving  to  him,  the  said  Benjamin  P. 
Scott,  one  mortal  wound  of  the  length,  etc.,  of  which  said 
mortal  wound  he,  the  said  Benjamin  P.  Scott,  then  and  there 
instantiy  died.  And  so  the*  grand  jurors  aforesaid,  upon,  etc., 
do  say  that  the  said,  etc.,  in  manner  and  form  aforesaid,  at, 
etc.,  unlawfully,  feloniously,  purposely  and  of  deliberate  and 
premeditated  malice,  him,  the  said,  etc.,  did  kill  and  murder, 
contrary,  etc."  The  court  held  that  this  indictment  only 
charged  a  willful,  deliberate  and  premeditated  assault;  that 
it  did  not  charge  a  willful,  deliberate  and  premeditated  design 
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to  HIL  (JTatn  v.  The  Sate,  8  Ohio  8.  306;  Bobbins  v.  The 
Suae,  id.  131 ;  Hagan  v.  The  StaJte,  10  id.  459;  The  State  v.  Feaa- 
ter,  25  Mo.  824.) 

We  submit  that  this  indictment  charges  simply  that  the 
defendant  willfully,  deliberately  and  premeditatedly  assaulted 
and  shot  James  Duke.  With  what  intent  the  wounds  were 
given  is  not  charged. 

F.  P,  FUzwilliam,  deputy  district  attorney,  for  appellee: 

The  defendant  in  error  presents  the  following  authorities 
to  establish  the  instructions  of  the  court  below,  in  addition 
to  the  reasons  given  by  the  court  in  overruling  the  motion  for 
[*387]  a  new  trial;  and  which  reasons,  having  been  filed  in 
the  case,  we  claim  on  behalf  of  the  state,  should  have  been 
made  a  part  of  the  record  of  the  case. 

The  state  proposes  to  consider  the  question  on  the  instruc- 
tion of  the  court  on  "insanity,"  and  also  as  to  the  correctness 
of  the  court's  ruling  on  the  affidavit  for  change  of  venue. 

I.  Insanity,  We  cite  the  following  additional  authorities  to 
establish  the  law  on  this  point.  (Archibold's  Crim.  Pleadings, 
vol.  1,  pp.  6, 7,  note  1 ;  Oommanwealth  v.  Abner  Rogers,  1  Lead. 
Crim.  Cases,  p.  91,  and  note,  p.  104;  also  vide  3d  div.  of  note, 
pp.  Ill,  112;  Greenlf.  on  Ev.,  vol.  2,  §  257,  and  notes;  Whar- 
ton's  Crim.  L.,  4th  ed.,  p.  393,  §  711,  and  cases  cited  to  sustain, 
at  bottom  of  page.) 

II.  Change  of  Venue,  On  this  subject  we  call  the  court's 
attention  to  the  followmg  sections  of  the  code  of  criminal 
procedure,  (p.  259,  §§  152,  158.)  Affidavit  does  not  show 
what  is  required  in  these.  (See  also  §§  154,  155.)  No  notice 
was  given  to  the  prosecuting  attorney  pursuant  to  this  stat- 
ute. (§§  156-7-8.)  Application  was  not  made  during  the 
term  at  which  the  indictment  was  found,  nor  at  the  time  at 
which  the  prisoner  was  arraigned  for  trial,  nor  at  the  term 
following  the  arraignment  and  previous  to  the  term  at  which 
the  application  was  made.  (§  159,  Laws  of  Kansas,  Terms 
of  Criminal  Court.) 

A  new  trial  will  not  be  granted  because  of  strong  preju- 
dices against  the  prisoner  existing  in  the  minds  of  several 
of  the  jury  in  particular.    (Poor  v.  Com.,  2  Bing.  Cas.  474 ; 
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Oommanwealth  v.  FUmnagan,  7  Watts  &  Seig.  422.)  Nor  of  a 
general  excitement  against  him  at  the  time  of  trial  in  the 
community  at  laige.  {OomrruynweaUh  v.  Fla/rmag<m^  7  Watts 
k  Serg.  422,  cited  in  Wharton's  Criminal  Law,  p.  1141,  § 
3152,  vide  note  g;  also,  id.  §  2940.) 

The  opinion  of  the  court  was  delivered  by 

Cobb,  G.  J. :  The  appellant  was  convicted  of  murder  in  the 
first  d^ee  at  the  June  Term,  1863,  [*388]  of  the  criminal 
court  of  Leavenworth  county.  He  moved  for  a  new  trial ; 
the  motion  was  overruled  and  he  excepted,  and  then  moved 
to  arrest  the  judgment  on  the  ground  that  the  fitcts  stated  in 
the  indictment  do  not  constitute  a  public  offense;  which 
motion  was  also  overruled,  and. he  excepted,  and  brought 
the  cause  here  for  review. 

It  is  claimed  by  counsel  that  the  indictment  does  not 
charge  a  deliberate  and  premeditated  intention  to  kill,  and 
is  in  that  respect  defective.  We  will  first  examine  that  ques- 
tion. 

Section  one  of  the  act  regulating  crimes  and  punishments, 
(Comp.  Laws,  p.  287,)  defining  murder  in  the  first  degree, 
provides  that  "every  murder  that  shall  be  committed  by 
means  of  poison,  or  by  lying  in  wait,  or  by  any  other  kind 
of  willful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  of  any  arson,  rape, 
robbery,  burglary  or  other  felony,  shall  be  deemed  murder 
in  the  first  degree;"  and  as  there  is  no  pretence  that  the 
killing  in  question  was  done  by  means  of  poison  or  lying  in 
wait,  or  in  the  attempt  to  commit  any  of  the  other  crimes 
above  mentioned  to  be  murder  in  the  first  degree,  the  killing 
must  have  been  willful,  deliberate  and  premeditated,  and 
such  deliberate  and  premeditated  will  or  inteiU  to  kill  being 
an  essential  ingredient  in  the  crime  must  be  alleged  in  the 
indictment,  else  the  prisoner  is  convicted  of  a  crime  for 
which  he  has  not  been  indicted.    Is  it  so  alleged? 

The  indictment  first  alleges  a  willful,  deliberate  and  pre- 
meditated assault;  second,  a  willful,  deliberate  and  premedi- 
tated shooting  and  wounding;  third,  that  the  wounding  was 
mortal,  and  the  wounded  man  instantly  died,  and  doses  at 
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follows :  '^  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  said  Bailey  Smith,  him  the  said  James  Duke, 
in  the  manner  and  by  the  means  aforesaid,  unlawftilly,  felo- 
niously, vnUfuUy,  ddiheratdy^  prernedUatedly  and  of  his  malice 
['*'389]  aforethought  did  kill  and  murder,  contrary  to  the  form 
of  the  statute,"  etc. 

The  language,  taken  together,  clearly  imports  that  the  kill- 
ing was  willful,  deliberate  and  premeditated— the  concluding 
paragraph  clearly  alleging  that  the  killing,  before  mentioned, 
was  done  willfully,  deliberately  and  premeditatedly.  But  it 
is  argued  that,  the  last  clause,  commencing  ''and  the  jurors 
aforesaid  do  say,"  is  a  mere  legal  conclusion,  and  cannot  aid 
the  prior  defective  statement  of  fact. 

The  case  of  The  State  v.  FoutSy  (  8  Ohio  S.  98,)  cited  to  sus- 
tain that  proposition,  differs  from  the  one  in  question  by  the 
concluding  clause,  commencing  with  the  words  ''  and  ao  the 
grand  jurors,"  etc.,  thus  indicating  that  the  deliberate  and 
premeditated  malice  there  spoken  of  was  inferred  from  the 
facts  before  stated;  but  the  omission  of  the  word  "so"  would 
probably  have  made  no  difference  in  the  decision  of  that  case. 
The  common  law  system  of  criminal  pleading  waa  in  force 
in  Ohio,  and  its  principles  governed  the  case,  and  that  formal 
conclusion  of  an  indictment  had  been  so  long  ia  use  to  ex- 
press a  legal  conclusion,  derived  irom  the  facts  already  plead- 
ed, as  to  have  acquired  an  artificial  and  technical  meaning, 
which  would  probably  prevail  without  strict  regard  to  the 
literal  signification  of  the  language. 

But  our  code  of  criminal  procedure,  (§  89,)  has  provided 
that  the  contents  of  an  indictment  shall  be  the  title  of  the  ao- 
tion  and  a  statement  of  the  facts  constituting  the  offense,  in 
plain  and  concise  language. 

It  is  also  declared,  by  section  eighty-seven  of  the  same  act, 
that  "the  rules  by  which  the  suficiency  of  pleadiixgs  is  to  be 
detenuined  are  those  herein  described."  These  two  sections 
divest  the  indictment  of  all  artificial  and  technical  construc- 
tion, and  give  to  its  language  its  natural  and  ordinary  mean- 
uig.  In  that  sense,  as  we  have  already  seen,  the  language 
[*S90]  imports  that  the  killing  was  willful,  deliberate  and 
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premeditated.    The  indictment  was,  therefore,  sufficient,  and 
the  motion  in  arrest  properly  overruled. 

Did  the  court  err  in  refusing  to  change  the  venue  ?  Section 
one  hundred  and  fifty-two  of  the  criminal  code  provides  that 
•'any  criminal  cause  pending  in  any  district  may  be  removed 
by  tiie  order  of  such  court,  or  the  judge  thereof,  to  the  district 
court  of  another  county  in  the  same  district,  whenever  it  shall 
appear,  in  the  manner  hereinafter  provided,  that  the  minds 
of  the  inhabitants  of  the  county  in  which  the  cause  is  pend- 
ing are  so  prejudiced  against  the  defendant  that  a  fiEtir  trial 
cannot  be  had  therein."  Section  one  hundred  and  fifty-eight 
provides  that  the  application  shall  be  stistained  by  affidavit, 
etc  Section  one  hundred  and  fifty-eight  directs  at  what  stage 
of  the  cause  the  application  must  be  made. 

Section  one  himdred  and  fifty-nine  provides  that,  in  case 
the  application  is  out  of  time,  if  the  defendant  will,  in  addi- 
tion to  the  oath  requisite  in  ordinary  and  timely  applications, 
swear  that  the  facts  on  which  he  grounds  his  application  have 
first  come  to  his  knowledge  since  the  last  preceding  continu- 
ance of  the  cause,  the  court  Bhall  grant  a  change  of  venue. 

And  the  law  establishing  the  criminal  court  of  Leaven- 
worth county,  (Comp.  Laws,  848,)  makes  all  laws  relative  to 
criminal  matters  applicable  to  said  criminal  court. 

The  defendant  sustained  his  application  by  his  affidavit, 
fully  conforming  to  section  one  hundred  and  fifty-two,  and, 
his  application  being  out  of  time,  swore  that  the  grounds  of 
it  had  come  to  his  knowledge  since  the  last  continuance,  thus 
conforming  to  section  one  hundred  and  fifty-nine.  The  record 
does  not  show  that  any  notice  of  the  motion  was  given  to  the 
district  attorney,  nor  does  it  show  any  objection  by  him  to 
the  hearing  of  the  motion  for  want  of  notice.  If  any  such  ob- 
jection was  made,  overruled  and  excepted  to,  it  should  be 
upon  the  record.  It  appears,  therefore,  that  he  went  into  the 
[*391]  argument  of  the  motion  without  objection,  and  thereby 
waived  notice,  if  none  had  been  given. 

A  party  can  never  be  permitted  to  contest  a  motion  upon 
the  merits  without  objection  to  the  want  of  notice,  and  after- 
wards avoid  the  efiect  of  the  motion  by  alleging  such  want  of 
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notice.  The  alleged  lack  of  notioe  was,  therefore,  no  reason 
for  overruling  the  motion. 

The  defendant,  then,  having  conformed  to  the  statute  in 
making  his  application,  had  the  court  any  discretion  to  deny 
his  motion? 

Section  one  hundred  and  fifty-two  of  the  code,  above  cited, 
is  in  terms  permissive;  but  there  are  numerous  decisions 
under  different  statutes  granting  powers  to  courts  and  offi- 
cers, construing  the  word  mayy  by  which  such  powers  were 
granted,  as  equivalent  to  must  or  shall.  Chancellor  Kent, 
in  Newburg  l\kmpike  Oo.  v.  MiUar^  (5  J.  C.  113,)  after  review- 
ing the  authorities  qn  the  subject,  says : 

''But  the  principle  to  be  deduced  from  the  cases  is,  that 
whenever  an  act  to  be  done  under  a  statute  is  to  be  done  by 
a  public  officer,  and  concerns  the  public  interests  or  the 
rights  of  third  persons  which  require  the  performance  of  the 
act,  then  it  becomes  a  duty  in  the  officer  to  do  it."  (Mayor^ 
etc.y  oftheOUy  of  K  Y.  v.  Fain,  3  HiU,  [N.  Y.]  612,  and  nu- 
merous  cases  tiiere  cited;  (hller  v.  Howardj  9  Wis.  309,  and 
cases  there  cited.)  The  doctrine  thus  laid  down  by  Chan- 
cellor Kent,  it  is  believed,  has  never  been  judicially  contro- 
verted, and  may  be  regarded  as  settled* 

And  the  only  question  arising  in  such  cases  is  whether  the 
party  has  a  right  which  requires  the  performance  of  the  act. 
Had  the  defendant  a  right  to  a  change  of  venue  in  this  case? 
Most  clearly  he  had  such  rights  unless  the  statute  has  con- 
ferred a  jurisdiction  upon  the  court,  upon  some  ground  and 
in  some  manner,  to  decide  that  one  shall  have  a  change  of 
venue  and  another  shall  not,  although  both  have  equally 
[*392]  conformed  to  the  law  by  presenting  to  the  court  the 
evidence  which  the  statute  prescribes.  No  means  to  dis- 
criminate between  such  cases  seems  to  be  given  to  the  court. 

The  law  has  required  the  defendant,  not  to  prove  to  the 
satisfaction  of  the  court,  but  to  support  the  allegations  of  his 
petition  by  an  affidavit^  and  we  do  not  see  how  the  court 
can  require  more,  or  discredit  the  evidence  which  the  statute 
has  prescribed.  There  is  no  provision  for  receiving  counter 
evidence,  and,  if  the  court  is  to  discredit  the  defendant's 
affidavit  at  all,  it  must  be  upon  his  own  personal  knowledge 
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of  the  case;  and,  had  the  legislature  intended  to  authorize 
80  strange  an  anomaly  as  the  decision  of  judicial  questions 
upon  the  extra-judiciid  knowledge  of  the  judge,  it  is  believed 
such  authority  would  not  have  been  left  to  doubtful  infer- 
ence, but  eaqnressed  in  dear  and  unequivocal  terms« 

A  comparison  of  the  section  under  consideration  with  sue* 
oeeding  ones  will  throw  some  light  on  its  construction. 
Section  one  hundred  and  fifty-three  declares  that,  ^when- 
ever it  shall  appear,  in  the  manner  hereinafter  provided,  that 
the  inhabitants  of  the  entire  district  are  so  prejudiced  against 
the  defendant  that  a  fair  trial  cannot  be  had  therein,  the 
cause  shall,  by  order  of  the  court  or  judge,  be  removed  to 
another  district  in  which  such  prejudice  is  not  alleged  to 
exist" 

This  section  provides  for  removing  causes  from  the  dis- 
trict, for  the  same  reasons  and  on  the  same  kind  of  evidence 
that  section  one  hundred  and  fifty-two  requires  for  removing 
them  fi-om  the  county.  The  two  sections  are  in  policy  iden- 
tical. No  reason  is  apparent  why  the  court  in  one  should 
be  clothed  with  discretionary  power  and  not  in  the  other; 
and  yet,  in  section  one  hundred  and  fifty-three  the  language 
is  imperative,  the  cause  shall  be  removed.  It  is  difficult  to 
believe  that,  without  any  assignable  reason,  the  legislature 
intended  to  make  the  right  [*393]  to  a  change  of  venue  ab- 
solute in  the  one  case  and  subject  to  the  discretion  of  the 
court  in  the  other. 

Section  one  hundred  and  fifty-nine,  before  referred  to,  pro- 
viding for  cases  when  the  application  is  out  of  time,  is 
equally  applicable  to  removals  from  the  county  and  from 
the  district,  and  declares  imperatively  that  in  such  cases,  if 
the  defendant  makes  the  affidavit  therein  required,  the  court 
thall  grant  a  change  of  venue.  This  provision,  in  our  opinion, 
makes  it  certain  that  no  discretion  is  given  to  the  court  by 
section  one  hundred  and  fifty-two,  for  it  cannot  be  regarded 
as  the  legislative  will  that  timely  application  for  change  of 
venue  shall  be  subject  to  the  discretion  of  the  court,  and  yet, 
by  delay  of  the  defendant  in  making  the  motion,  his  right  to 
a  change  of  venue  shall  become  absolute.  But  in  this  case  the 
affidavit  provided  for  in  section  one  hundred  and  fifty-nine 
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was  made,  and  by  the  imperative  language  of  that  section 
the  court  was  required  to  grant  the  change  of  venue,  and 
the  refusal  to  do  so  was  error. 

Upon  the  several  exceptions  taken  by  the  appellant  to  the 
charge  of  the  court  below,  after  much  consultation,  the  court 
is  so  divided  in  opinion  as  to  be  unable  to  settle  the  ques- 
tions thereby  raised. 

For  the  errors  of  the  court  in  denying  a  change  of  venue, 
the  judgment  must  be  reversed  and  the  case  remanded. 

Bailey,  J.,  concurring. 

Kingman,  J.,  dissenting,  as  to  change  of  venue. 


[*894]  Commodore  P.  Summers,  et(il,,y.  George  Spybuck,  et  aL 

1.  Wyandotte  Lands  ;  Treaty.  John  Pipe,  a  Wyandotte  Indian,  re- 
ceived a  patent  Jor  land  allotted  to  him  as  head  of  a  fondly,  consist- 
ing of  himself,  Mary  his  wife,  and  his  minor  children  Maria  and 
Winfield.  The  patent  was  issued  by  the  commissioners  appointed 
under  article  three  of  the  Wyandotte  treaty  of  January  31, 1865,  pur- 
porting to  convey  it  all  to  him  in  fee  simple  absolute.  Heldj  that 
the  form  of  the  patent  precludes  the  idea  of  the  land  being  con- 
veyed by  it  to  him  in  trust  • 

2. ;  Construction.    In  the  provision  in  article  three  of  said 

Wyandotte  treaty  for  the  plat  showing  *'the  land  assigned  to  each 
family  and  individual,''  the  word  ''individual"  conMrued  to  mean  a 
person  not  a  member  of  a  fEimily.  The  members  of  fomilies,  other 
than  the  heads,  do  not  belong  to  either  of  the  classes  reported  by 
the  commissioner  of  Indian  affairs,  nor  to  those  to  which  patents 
are  to  issue. 

3. .    The  treaty  construed  to  mean  that  the  lands  were  taken, 

assigned  and  patented  to  the  heads  of  families  "for**  or  on  acoowni 
of^  the  other  members  of  the  fiimily.  The  assignment  and  patent 
to  John  Pipe  hdd  to  have  vested  in  him  a  title  in  fee  simple  abso- 
lute, according  to  the  intent  and  meaning  of  the  treaty. 

NOTX.— See  Pairixt  v.  Wtnaor,  (6  Xmm.  888.) 
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L ,■  ^€l(ly  that  the  tarost  deed  fix>m  him  and  wi&  to  plaintiff 

in  error  gave  them  a  valid  lien  on  the  land  oonveyedi  and  that  the. 
court  eired  in  excluding  it  from  a  part  thereof  in  an  action  for  par- 
tition between  said  plaintiff  and  defendants  in  error. 

Error  from  Wyandotte  Dittrict  Oovrk 

Thb  fioctB  of  the  case  were  agreed  on  as  follows :  That  John 
Pipe,  at  the  date  of  the  ratification  of  the  Wyandotte  treaty, 
Januaiy  31, 1855,  was  a  member  of  the  Wyandotte  nation 
of  Indians;  was  the  head  of  a  fsimily,  consisting  of  himself 
his  wife  Mary  Pipe,  and  two  children  by  a  former  wife, 
named  Maria  Pipe  and  Winfield  Pipe;  that  said  Mary  Pipe 
was  the  daughter  of  George  Spybuck,  and  sister  of  James 
Spybuck,  the  plaintiff,  and  died  childless,  in  the  year  1857, 
at  Wyandotte,  in  Kansas;  that  said  John  Pipe  was  placed  on 
the  competent  list  of  Wyandotte  Indians  by  the  three  com- 
missioners appointed  undet  and  by  virtue  of  the  said  treaty ; 
that  the  lands  set  out  and  described  in  [*395]  the  said  peti- 
tion were  allotted  and  assigned  to  him,  the  head  of  the  fam- 
ily aforesaid, by  said  commissioners;  that  John  Pipe  died  in 
the  summer  of  1859,  leaving  as  heirs  Maria  Pipe  and  Win- 
field  Pipe,  still  minors,  and  a  widow,  Jane  Pipe ;  that  on  the 
first  day  of  July,  A.  D.  1859,  said  John  Pipe,  and  Jane  his 
wife,  gave  a  mortgage  or  trust  deed  of  the  whole  of  said  lands 
to  Commodore  P.  Summery  and  G.  S.  Wilson,  to  secure  the 
payment  of  three  himdred  and  nine  dollars  and  seventy-five 
cents,  which  was  duly  recorded  in  Wyandotte  county,  Kan- 
sas; and  that  George  Spybuck  is  the  lawful  guardian  of 
James  Spybuck;  and  that,  on  the  first  day  of  June,  A.  D. 
1859,  a  patent  was  issued  to  said  John  Pipe,  the  head  of  said 
£unily,  for  said  lands,  the  body  of  which  reads  as  follows,  to 
wit:  '^Whereas,  pursuant  to  the  provisions  of  the  second, 
third  and  fourth  articles  of  the  treaty  concluded  on  the  31st 
of  January,  A.  D.  1855,  between  the  commissioners  on  the 
p  trt  of  the  United  States  and  the  Wyandotte  tribe  of  Indi- 
ans, a  return,  bearing,  date  April  14, 1859,  from  the  cominis- 
sioner  of  Indian  affairs,  has  been  made  to  the  general  land 
office,  embracing  a  transcript  entitled  'Wyandotte  reserves, 
competent  dass,  book  A/  des^;nating  the  several  tracts  or 
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parcels  of  land  awarded  to  the  heads  of  families,  and  to  indi- 
viduals of  said  tribe,  the  said  tracts  or  parcels  of  land  being 
laid  down  on  the  plat  connected  with  said  book,  bearing  date 
the  22d  of  February,  1859,  at  Wyandotte  city,  Kansas,  and 
certified  by  the  United  States  commissioner  and  the  commis- 
sioners for  the  Wyandottes  as  the  *  plat  of  the  subdivisions 
of  the  lands  belonging  to  the  Wyandotte  tribe  of  Indians,' 
situate  in  the  forks  of  the  Missouri  and  Kansas  rivers,  exhibit- 
ing the  allotments  assigned  to  each  family  and  individual 
adjudged  by  said  commissioners  to  be  actual  members  of  the 
Wyandotte  nation  at  the  date  of  the  ratification  of  the  treaty 
of  January  31, 1855,  according  to  the  laws,  usages  and  cus- 
toms thereof;  and  that  the  lines  represented  thereon  have 
been  surveyed  and  marked  on  [*396]  the  ground,  and  the 
comers  of  the  allotments  established  in  the  manner  custom- 
ary in  the  government  surveys ;  and  whereas,  the  following 
allotment  of  land,  as  described  in  said  transcript,  book  A, 
and  laid  down  in  the  plat  aforesaid  as  number  one  hundred 
and  thirty-two,  has  been  made  to  John  Pipe,  the  head  of  a 
family,  consisting  of  himself,  Mary  Pipe,  Maria  Pipe  and 
Winfield  Pipe,  the  said  allotment  of  land  being  situated  in 
what  is  known  as  the  Wyandotte  reserve  in  Kansas,  said 
reserve  being  the  .tract  of  country,  situate  in  the  forks  of  the 
Missouri  and  Kansas  rivers,  which  was  purchased  by  the 
Wyandotte  nation  from  the  Delaware  Indians,  and  which 
allotment  is  bounded  and  described  £U3  follows,  to  wit:  (Here 
follows  a  description  of  the  land.)  Now,  know  that  the  Uni- 
ted States  of  America,  in  consideration  of  the  premises  and 
pursuant  to  the  provisions  of  the  treaty  aforesaid,  have  given 
and  granted,  and  by  these  presents  do  give  and  grant,  the 
tracts  or  parcels  of  land  above  described  unto  the  said  John 
Pipe  as  the  head  of  the  family  as  aforesaid,  and  to  his  heirs 
and  assigns  forever,  as  an  absolute  and  unconditional  grant 
in  fee  simple,  to  have  and  to  hold  the  said  tracts  or  parcels 
of  land,  with  appurtenances,  unto  the  said  John  Pipe  as  the 
head  of  the  family  as  aforesaid,  and  to  his  heirs  and  assigns 
forever.    In  testimony  whereof,"  etc, 

The  court  below  held  that  Maria  and  Winfield  Pipe  and 
Summers  and  Wilson  were  tenants  in  common  in  the  land. 
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and  ordered*a  partition  as  follows :  To  defendants^  George  and 
James  Spybuck,  each  one-eighth  part;  to  Maria  and  Winfield 
Pipe,  each  one-fourth  part;  and  to  plaintiffs,  Summers  and 
Wilson,  jointly,  one-fourth  part  thereof  Exceptions  to  the 
decision  were  duly  taken,  and  the  cause  brought  to  this  court 
on  a  petition  in  error. 

D.  B.  Hadkyj  for  plaintiffs  in  error: 

* 

The  simple  question  involved  in  this  case  is,  do  the  minors 
of  the  competent  class  of  the  Wyandotte  Indians,  and  the 
wife  [*397]  of  the  "head"  of  the  family,  own  an  interest  in 
the  lands  patented  to  the  head  of  the  family  by  the  United 
States,  which  they  can  have  set  apart  to  them  by  our  courts 
during  the  life  of  the  head  of  the  family? 

These  lands  did  not  belong  to  the  United  States,  but  were 
owned  in  common  by  the  entire  Wyandotte  tribe.  They  were 
not  occupied  by  the  minors,  separate  and  apart  from  the 
family,  but  by  the  head  of  the  family.  Before  the  treaty  of 
January,  1855,  was  adopted,  all  the  heads  of  families  of  that 
dass  which  were  made  full  citizens  by  the  treaty,  occupied 
certain  portions  of  the  land  as  their  own,  just  as  a  white  man 
occupies  his  farm  in  rearing  his  family. 

The  treaty  was  entered  into  on  the  part  of  the  Wyandottes 
by  six  of  their  chiefe  and  delegates,  "  they  being  thereto  duly 
authorized  by  said  tribe."  (See  preamble  to  treaty.)  The 
cession  to  the  United  States,  then,  was  by  those  six  for  the 
whole  tribe.  Of  course  they  held  a  council  when  they  con- 
cluded to  authorize  those  six  chie&  to  cede  these  lands  to  the 
United  States.  No  minors  attend  councils  of  Indian  tribes. 
The  men  composing  that  council,  then,  were  heads  of  families 
and  single  men  of  age.  By  the  first  article  of  the  treaty,  it  is 
evident  the  Wyandottes  intended  to  "be  deemed  and  declared 
to  be  citizens  of  the  United  States,  to  all  intents  and  purposes, 
and  entitled  to  all  the  rights  and  privileges  and  immunities 
of  such  citizens,  and  shall  in  all  respects  be  subject  to  the  laws 
of  the  United  States  and  Kansas,  in  the  same  manner  as  other 
citizens  of  said  territory." 

In  other  words,  the  families  of  the  competent  class  were  to 
be  placed  upon  the  same  basis  of  white  families.    If  the  six 
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chiefe  did  not  use  such  language  in  the  treaty  as  would  ac- 
complish that  object,  they  failed  to  cany  oat  tiie  intention  of 
the  tribe  in  entering  into  the  treaty,  and  the  court  should  give 
it  such  construction  as  will  carry  out  the  intention* 

Prior  to  the  treaty  there  was  no  fee  simple  interest  in  any 
Wyandotte;  but  all  their  lands  were  owned  in  common  and 
f^'SQS]  [regulated  by  the  chieft,  although  in  most  cases  each 
family  of  the  competent  class  occupied  its  particular  share  and 
built  upon  it,  fenced  it  in  and  cultivated  it  year  after  year. 
Now,  did  these  people,  when  they  authorized  the  six  to  act  for 
them,  intend  to  make  so  great  a  jump  as  to  take  their  lands, 
which  had  been  owned  in  common  by  the  whole  tribe  up  to 
that  time,  and  divide  them  into  more  minute  parcels  than  the 
citizen's  land  had  been,  by  giving  every  child,  even  were  it  but 
one  month  old,  as  much  land  as  the  fkther  of  fifty  years,  who 
had  endured  the  hardships  of  clearing,  fen'cing  and  subduing 
the  land,  and  increasing  its  value  with  buildings  and  orchards  ? 
It  cannot  be.  The  court  is  not  to  stop  on  the  mere  wording 
of  the  treaty,  but  to  give  it  such  construction  as  will  carry  out 
the  intentions  of  the  Wyandottes  in  making  it.  (1  Black.  Com. 
87,  60;  Lessee  BurgeU  v.  Burgett,  I.Ohio,  469;  16  Ohio,  341 ;  1 
Kent,  460,  462,  463,  464.) 

A  treaty,  although  not  a  statute,  is  a  compact  between  na- 
tions, which  is  entitled  to  the  solemnity  of  a  law  of  nations. 
The  principles  of  construction  are  much  the  same,  whether 
applied  to  contracts  or  statutes.  (2  Parsons  on  Con.  6  and  7.) 
Treaties  are  to  receive  the  same  fair  and  liberal  construction 
which  applies  to  private  contracts.    (1  Kent,  174.) 

The  United  States  had  no  further  interest  in  these  lands 
than,  as  trustee,  to  receive  them  from  the  Wyandottes,  and 
reconvey  them  so  that  they  would  hold  them  in  the  same 
manner  that  white  men  held  theirs.  If  the  six  Indians, 
through  ignorance  or  inadvertence,  did  not  use  proper  lan- 
guage to  do  that  which  was  intended  by  the  tribe,  the  court 
should  give  it  the  proper  construction,  taking  into  account 
the  situation  of  the  Wyandottes  at  the  time,  the  subject  mat- 
ter of  the  treaty  and  their  intention  in  making  it  (2  Parsons 
on  Contracts,  11  and  12.) 

No  injury  is  done  the  other  contracting  parly,  the  United 
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States,  in  giyi2}g  this  constraction)  for  the  diyiidon  of  [*399] 
the  lands  was  solely  for  the  benefit  of  the  Indians.  The  minor 
cannot  complain,  for  the  &ther,  by  being  made  a  fiill  citizen, 
and  receiving  a  fee  simple  title  to  lands  which  he  before  held 
only  by  permission,  is  in  a  better  situation  to  support  the 
minor,  who,  at  the  death  of  his  parent,  would  inherit  a  por- 
tion of  his  property. 

Again,  this  construction  was  given  the  treaty  by  the  govern- 
ment in  issuing  patents  for  the  lands  which  have  been  issued 
to  heads  of  fiunilies.  It  is  also  the  construction  given  by  the 
Wyandottes  themselves  and  those  purchasing  of  them,  ever 
since  1855,  a  period  of  eight  years.  Many  conveyances  have 
been  made  by  heads  of  families,  and  infinite  mischief  would 
result  from  a  different  construction.  {Leaue  Moore  v.  Va/ncej  1 
Ohio,  10.) 

Where  the  treaty  refers  to  individuals  and  members  of  the 
tribe,  does  it  apply  in  all  cases  to  minors  having  parents  alive? 
Prior  to  the  year  1847,  the  United  States  made  aU  payments 
to  the  Indians,  whether  in  money  or  property,  simply  to  the 
chie&,  and  left  it  to  their  discretion  to  divide  it  as  they  saw  fit. 
Iq  1847  congress  passed  a  law  requiring  payments  to  be  made 
"  to  heads  of  &milies  and  other  individuals,"  thus  giving  a  con- 
struction to  the  kind  of  language  employed  in  the  Wyandotte 
treaty.  If  the  heads  of  &milies  were  ir^ividucUsj  under  that 
statute,  whom  did  they  represent?  Most  clearly  not  only 
themselves  but  all  their  "  family,"  which,  of  course,  could  only 
consist  of  the  "  head,"  wife  and  minor  children.  When  heads 
of  fiuniUes  are  spoken  of  in  that  law  as  individuals,  the  term 
embraces  the  whole  "family."  The  other  "individuals" 
named  must  mean  single  persons  over  age,  and  orphans. 

That  statute  makes  but  two  classes.  The  Wyandotte  treaty 
makes  four.  The  word  "  other  "  in  that  statute  clearly  imports 
that  the  families  were  regarded  as  individuals  represented  by 
the  "head,"  who  received  and  disposed  of  all  payments  for  the 
entire  family,  as  seemed  good  in  his  own  eyes.  [*400]  This 
is  the  manner  all  payments  have  been  received  by  the  Wyan- 
dottes under  said  treaty.  If  the  minor  can  have  a  division 
of  the  real  estate  patented  by  the  United  States  to  the  head, 
he  can  Also  have  a  division  of  the  money  received  by  the  head. 
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This  would  compel  the  father  to  feed,  clothe  and  school  the 
minor  until  of  age,  and  then  he  would  be  entitled  to  as  much 
money  as  the  head.    (See  act  of  congress,  March  3, 1847.) 

The  clause  in  article  two  of  the  treaty  requires  ^*  that  the 
said  lands  shall  be  subdivided,  assigned  and  reconveyed  by 
patent,  in  fee  simple,  in  the  manner  hereinafter  provided  for," 
etc.  One  of  the  methods  "hereinafter  provided  for"  was  the 
clause  in  article  three,  saying:  ''The  judgment  and  decision 
of  said  commissioners,  on  all  questions  connected  with  the 
division  and  assignment  of  said  lands,  shall  be  finaL"  They 
divided  and  assigned  the  lands  to  the  head  of  the  &mily. 
They  also  divided  the  nation  into  four  classes: 

First.  Families  whose  heads  were  intelligent,  and  all  per- 
sons without  fEimilies.  Second,  Those  families  the  heads  of 
which  are  not  competent.  Third.  Idiots,  orphans  and  insane. 
Fhurth.  Such  as  apply  to  be  exempt,  for  a  time,  iGrom  citisen- 
ship. 

The  lists  of  each  family  should  be  arranged  together. 
(Art  3:) 

The  plat  or  schedule  shall  show  the  land  assigned  to  each 
family  or  individual,  and  the  quantity  thereof,  (Art.  8,)  thus 
showing  that,  at  the  time  the  treaty  was  made,  the  parties 
did  not  contemplate  a  division  of  the  lands  into  a  smaller 
portion  than  the  amount  belonging  to  a  family,  where  such 
relation  existed.  In  no  place  in  the  treaty  is  the  land  re- 
quired to  be  divided  into  a  smaller  portion  than  that  belong- 
ing to  a  &mily,  where  there  is  one.  The  commissioners  were 
not  required  to  show  on  the  plat  the  number  of  acres  which 
it  is  claimed  minors  are  entitled  to.  Clearly,  if  the  tribe  in- 
tended minors  ['^'dOl]  should  receive  the  same  quantity  with 
the  head,  they  would  have  so  specified  in  the  treaty,  and  had 
it  surveyed  out  and  marked  on  the  map,  and  tiie  patent 
would  have  been  made  to  the  minor;  but  instead  of  this  the 
treaty  requires  the  amount  of  land  for  a  family  to  be  marked 
out  on  the  map,  thus  giving  a  clear  constiruction  to  the 
understanding  of  the  treaty-making  parties,  which  is  in 
accordance  with  the  testimony  of  the  Wyandotte  chie&  now 
living.  They  say  the  intention  was  to  make  ''white  folks" 
out  of  the  Indians,  and  place  their  fisLmiUes  upon  thp  same 
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basis  of  the  white  citizeiL  Persons  and  guardians  were  to  be 
appointed  for  the  second  and  third  classes,  and  none  for  the 
first,  thus  showing  that  the  first  class  was  to  be  left  in  charge 
of  the  head  of  the  fiEunily  as  other  citizens  are.  The  compe- 
tency or  incompetency  of  the  minor  did  not  depend  upon 
his  own  intelligence,  but  upon  that  of  the  head. 

By  article  four,  patents  shall  be  issued  by  the  United 
States  land  office,  wider  advisement  of  the  commissioner  of 
Indian  afiidrs,  to  the  individuals  of  the  tribe  for  the  lands 
assigned  them  as  provided  in  article  three.  That  article  pro- 
vides that  commissioners  shall  assign  or  allot  the  lands,  and 
their  judgment  shall  be  finaL  They  allotted  or  divided  the 
lands  to  the  heads  of  families  and  made  the  plat  and  sched- 
ule as  the  treaty  requires,  and  the  patents  issued  to  heads  of 
fEunilies  in  fee  eimpUy  naming  simply  the  minors  to  show  how 
many  were  counted  in  making  up  the  quantity  of  land 
assigned  to  that  head.  The  patents  were  to  issue  under  the 
advisement  of  the  commissioner,  and  he  advised  them  to 
issue  to  heads  of  families  for  the  quantity  mapped  out  to 
that  £Etmily,  showing  that  he  put  that  construction  upon  the 
treaty.    (Art.  4.) 

Article  six  provides  that  the  three  hundred  and  eighty 
thousand  dollars  should  be  paid  to  ^'individuals  and  mem- 
bers" of  the  tribe;  again  showing  that  those  terms  represented 
families,  where  that  relation  existed,  as  well  as  single  per^ 
Bons  where  that  relation  did  not  exist;  for  aU  payments  of 
annuities  [*402]  which  have  been  made  to  the  Wyandottes 
Bince  that  treaty  was  made — comprising  four  or  five — ^have 
been  made  to  the  head  of  the  family  for  the  entire  fisimily, 
and  were  receipted  for  by  the  head. 

The  same  article  provides  for  the  payment  of  the  shares 
of  the  families  where  heads  are  not  competent,  and  of  idiots, 
orphans  and  insane,  to  guardians  appointed  by  the  council, 
and  is  silent  as  to  whom  the  shares  of  the  families  whose 
heads  are  competent  shall  be  paid.  The  only  construction 
must  be  that  they  are  paid  to  the  intelligent  head  of  the 
family,  according  to  the  statute  of  1847,  which  is  precisely 
what  has  been  done  at  every  payment.  The  orphan  and 
incompetent  can  call  upon  their  guardian  to  school,  clothe 
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and  board  them,  and  on  arriying  of  age  can  call  on  the  guar- 
dian to  render  an  account  Not  so  with  the  minor  having  a 
competent  father.  Such  a  thing  has  not  been  heard  of  aj3  a 
minor  applying  to  the  probate  court  to  have  a  guardian  ap- 
pointed to  receive  his  money,  and  school,  clothe  and  board 
him.  The  construction  on  all  hands  has  been,  that  the 
children  of  the  competents  were  to  be  supported  just  as  the 
white  citizen  supports  his  children,  and  of  course  to  do  that 
he  would  convey  and  own  the  whole  of  the  annuity  to  do  it 
with  which  belonged  to  that  £Eimily.  He  would  stand  in  the 
same  relation  to  his  children  that  the  white  father  does,  and 
should  be  trusted  to  parcel  out  the  money  among  his  child- 
ren as  his  judgment  might  dictate. 

In  this  case  Summers  and  Wilson,  the  plaintifb  in  error, 
having  a  deed  from  John  Pipe,  took  all  the  interest  he  had  in 
that  tract  of  land,  his  wife  Jane  Pipe  joining  him  in  the  deed. 
His  wife,  who  died,  was  the  person  through  whom  George  and 
James  Spybuck  claim,  under  the  law  of  descents  of  1855.  The 
wife,  haying  died  before  John  Pipe  her  husband,  had  no  in- 
terest in  lands  patented  to  her  husband  which  would  descend 
to  her  heirs.  Hence  her  father  and  brother  would  take  nothing 
by  descent  from  her.  Again  the  two  children  [*403]  of  John 
Pipe — Maria  and  Winfield — have  no  interest  in  this  land, 
because  John  Pipe  sold  and  conveyed  the  same  by  trust  deed 
to  Summers  and  Wilson,  and  the  debt  due  them  from  John 
Pipe  is  larger  than  the  land  is  capable  of  satisfying.  Hence 
the  heirs  of  Mary  Pipe — George  and  James  Spybuck — have 
no  interest  at  all  in  the  estate,  and  Maria  and  Winfield  have 
none  until  the  debts  of  the  estate  are  discharged. 

The  argument  that  injustice  wiU  be  done  minors,  by  divid- 
ing land  to  those  over  age  and  none  to  minors,  may  be  an- 
swered in  this  way :  Suppose  a  family,  at  the  date  of  the  treaty, 
with  two  minors  aged  respectively  one  and  two  years,  Then 
suppose  that  two  children  were  born  after  the  making  of  the 
treaty.  All  agree  they  could  have  no  land  set  apart  to  them 
out  of  the  common  stock,  for  it  is  already  divided.  Then  by 
giving  the  two  minors,  bom  before  the  treaty,  one-half  the 
lands  allotted  the  "  fiimily,"  it  lessens  the  ability  of  the  fathei 
to  bring  up  the  two  born  after  the  treaty.    Hence,  there  woul<^ 
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be  greater  injustice  in  that  light  than  by  permitting  the  father 
to  parcel  out  assistance  to  all  the  minor  children  alike,  and  let 
the  dividing  line  be  when  they  aniye  of  age,  for  they  cease  to 
be  members  of  the  family. 

Again:  The  treaty  provides  that  the  land  set  apart  to  a 
fiunily  shall  include  improvements.  About  twenty-five  acres 
is  the  standard  for  each  allotment  to  a  single  person,  of  the 
best  lands.  Should  the  improvements  be  so  scattered  that 
they  cannot  be  all  included  in  one  share,  who  is  to  have  them  ? 
Who  gets  the  dwelling,  who  the  barns,  and  who  the  orchard? 
Is  the  feiher,  or  another,  to  have  all,  or  does  each  child  have 
an  interest?  Decide  that  the  minor  has  a  fee  simple  interest 
in  the  lands,  and  all  these  questions  arise  and  will  have  to  be 
adjudicated.  It  is  another  evidence  that  if  the  tribe  had  m- 
tended  to  divide  those  lands  and  improvements  with  minors 
thej  would  have  so  specified.  Not  having  specified  it  they 
coidd  not  have  so  intended.  They  left  the  wife  [*404]  to  her 
dower  provided  by  law,  and  the  minor  to  the  protection  of  the 
parent,  also  provided  by  law.  They  remembered  the  orphan, 
who  otherwise  would  not  have  been  provided  for.  Did  they 
forget  the  minor,  or  did  they  consider  him  sufficiently  pro- 
vided for  through  the  head? 

To  sum  up  the  ai^ument: 

Pirei.  The  Wyandotte  Indians  intended,  by  entering  into 
the  treaty,  to  have  their  lands  placed  in  the  United  States 
government,  as  a  trustee,  to  reconvey  to  the  members  of  the 
tribe,  so  that  they  would  hold  them  in  the  same  ma'nner  white 
fumlies  and  single  persons  of  age  hold  theirs.  • 

Seeond.  K  the  six  chiefs,  acting  for  the  tribe,  used  ambigu- 
ous language  in  carrying  out  the  intention  of  the  tribe,  the 
court  should  construe  it  in  accordance  with  the  intention 
rather  than  the  letter. 

Third,  The  Wyandottes  and  those  purchasing  of  them,  the 
eommissioners  to  divide  the  land,  the  conmussioner  of  Indian 
affairs,  the  president,  and  all  conneoted  with  the  lands  up  to 
this  time,  have  put  the  same  construction  on  the  treaty — that 
the  head  of  the  family  owned  the  land  in  fee  rnnplsy  as  ex- 
pressed in  the  United  States  patent,  and  had  a  right  to  con- 
vey; therefore  it  would  do  infinite  mischief  to  overturn  that 
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construction  by  the  court  Courts  will  hesitate  long  before 
doing  it    (See  Lessee  Moore  v.  Vance,  1  Ohio,  10.) 

Fourth.  The  plat  and  schedule  are  required  only  to  show 
the  land  allotted  each  family.  Had  it  been  the  intention  of 
the  Wyandottes  to  give  minors  a  share  of  the  lands  they 
would  have  required  the  patents  to  issue  to  minors  direct, 
and  then  it  would  not  matter  whether  the  heads  of  the  fam- 
ily were  all  together  or  not. 

Entertaining  these  views,  the  judgment  of  the  district  court 
should  be  reversed. 

A.  B,  BarUetty  for  defendants  in  error:  [*405] 

The  defendants  in  error,  George  Spybuck  and  James  Spy- 
buck,  claim  as  the  heirs  of  Mary  Pipe  deceased;  and  Maria 
and  Winfield  Pipe  claim  as  'individuals  and  members"  of 
the  Wyandotte  nation  of  Indians,  under  the  treaty  of  Janu- 
ary, 1855,  with  the  United  States.  It  is  agreed  that  John 
Pipe  in  his  lifetime  conveyed  to  the  plaintifis  in  error  all  the 
interest  he  had  in  the  premises ;  that  whatever  titie  he  had 
he  derived  from  the  United  States  by  the  patent,  which  makes 
part  of  the  case. 

The  defendants  in  error  believe  and  contend  that,  imder  the 
treaty  stipulations  and  provisions,  the  said  John  Pipe,  as  pat- 
entee, held  the  described  premises  in  trust  for  himself,  his 
wife  Mary,  and  his  children,  and  all  that  he  could  convey 
was  one  undivided  fourth  part  of  the  whole. 

It  is  conceded  that  whatever  titie  the  individuals  and 
members  of  the  Wyandotte  tribe  of  Indians  have  of  and  to 
their  land  is  derived  from  the  treaty  provisions,  and  not  from 
the  patents,  and  that  it  is  within  the  power  of  the  court  to 
vacate  a  patent  intended  to  be  issued  in  pursuance  of  the 
provisions  of  a  treaty,  when  those  provisions  are  not  properly 
construed. 

This  admitted,  we  have  nothing  frirther  to  do  with  the 
patent,  except  as  it  may  tend  to  show  the  construction  given 
to  the  treaty  at  the  department  What  is  the  titie  intended, 
by  the  language  of  the  treaty,  to  be  given  to  the  individuals 
and  members  of  the  Wyandotte  tribe  of  Indians  of  the  com- 
petent class?    Was  it  intended  that  the  head  of  the  £uniiy 
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should  take  au  absolute  fee  simple  title  to  all  the  land  patented 
to  him  as  such  head,  or  was  it  intended  that  each  member  of 
such  fiunily  should  be  entitled  to  his  or  her  fractional  portion 
of  the  premises  so  granted?  The  provisions  of  this  treaty 
are  novel,  and  have  never  been  construed  by  our  courts. 

The  first  article  dissolves  their  tribal  relation,  (with  some 
exceptions,)  and  makes  them  citizens.  [*406]  The  second 
cedes  to  the  United  States,  to  be  reconveyed  under  the  pro- 
visions of  the  treaty,  the  entire  Wyandotte  reserve,  of  which 
the  land  in  controversy  is  a  part  ''  The  object  of  the  cession 
is,  that  said  lands  shall  be  subdivided,  assigned  and  recon- 
veyed by  patent,  in  fee  simple,  to  the  individuals  and  mem- 
bers of  tiie  Wyandotte  nation  in  severaUy.^^ 

The  third  article  provides  for  the  survey  of  the  tract  ceded, 
and  for  the  appointment  of  three  commissioners,  who  "are 
to  make  a  &ii  and  just  division  and  distribution  of  said 
lands  among  all  the  individuals  and  members  of  the  Wyan- 
dotte tribe,  so  that  those  assigned  to  or  for  each  shall,  as 
nearly  as  possible,  be  equal  in  quantity  and  value,  .  .  . 
.  .  and  include  those  for  each  fiunily  all  together  ;*'  and 
"that  the  judgment  and  decision  of  said  commissioners  on 
all  questions  connected  with  the  division  and  assignment  of 
said  lands  shall  be  final." 

The  fourth  article  provides  that,  when  certain  things  have 
been  done,  patents  shall  be  issued  by  the  general  govern- 
ment firom  the  land  office,  under  the  advisement  of  the  com- 
missioner of  Indian  affairs,  to  the  individuals  of  the  Wyan- 
dotte tribe,  for  the  lands  severally  assigned  to  them  as  pro- 
vided by  treaty. 

It  may  be  contended  by  the  plaintiffs  in  error  that  it  was 
intended  by  the  last  clause,  cited  above,  in  the  third  article 
of  the  treaty,  that  the  judgment  and  decision  of  the  commis- 
Bioners  should  be  final  as  to  the  question  under  discussion, 
and  hence  inferred  that,  inasmuch  as  the  allotments  were 
made  to  the  heads  of  fiunilies,  aa  such,  they  have  settled  the 
question* 

By  reference  to  the  language  of  said  article,  it  will  be  seen 
that  plenary  power  is  given  to  them  on  all  questions  con- 
nected with  the  division  and  assignment  of  said  lands,  clearly 
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relating  to  the  quantity  and  valuey  not  to  title.  Were  such  the 
intention  of  the  parties  to  the  treaty,  no  other  provision 
[*407]  in  regard  to  the  division  of  the  land  were  necessary. 
The  decision  of  the  three  commissioners,  in  fact,  would  be 
the  treaty  ;  the  contract  and  their  decision  would  be  the  ver- 
dict and  judgment,  from  which  there  could  be  no  appeal.^ 

The  statement  of  the  case  shows  an  investiture  of  power 
80  full  and  so  entirely  unlike  and  beyond  any  power  ever 
granted  by  congress  to  commissioners,  ministers  and  pleni- 
potentiaries, whose  contracts  are  of  no  binding  force  until 
ratified  by  the  senate  and  approved  by  the  president,  that  I 
forbear  to  enlarge  on  the  other  construction  contended  for 
by  the  plaintiffs  in  error. 

We  now  proceed  to  consider  the  main  question.  What 
was  the  intention  of  the  contracting  parties?  .  To  subdivide 
the  lands  for  the  benefit  of  families  or  individuals?  By  a 
careful  examination  of  the  treaty,  it  will  be  observed  that 
the  Wyandotte  Indians  are  treated  in  two  capacities.  FHrsL 
As  a  nation,  having  a  distinct  national  existence,  with  the 
right  and  power,  through  their  delegates,  to  contract  or  treat. 
Second.  As  "individuals  and  members"  of  said  nation. 

When  the  United  States  conferred  citizenship,  it  conferred 
on  aUj  "  each  and  every,"  and  permitted  any  one  to  exempt 
himself,  if  he  so  elected  and  conformed  to  the  requirements 
of  the  treaty. 

When  the  government  agrees  to  pay  money,  it  agrees  to 
pay  to  the  Wyandotte  nation,  through  the  intervention  of 
the  Indian  agent  and  the  Wyandotte  chiefs;  and  when  any 
are  deemed  incompetent  to  receive  their  money,  it  is  made 
the  duty  of  the  chiefs  to  enroll  all  of  a  particular  class  by 
their  names  J  thereby  designating  each  individual.  So  soon  as 
there  is  a  departure  from  the  general  principle  of  paying 
money  to  the  nation,  and  when  the  tribe  or  nation  is  not 
named,  or  after  the  provision  for  the  extinction  of  the  tribe, 
(art.  1,)  they  everywhere  consider  the  rights  of  "individuals 
and  members."  (See  lines  14,  28,  44,  art  1;  14, 17,  18,  art. 
2;  14, 16,  23,  33,  34,  87,  art.  3.) 

['''408]  The  exemptions  are  "such  of  said  Indians,"  (lines 
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28  and  29,  art.  1,)  not  a  class,  nation,  fBimily,  heads  of  fami- 
lies or  (iiic^ren,  but  individuals. 

Taurom«e  signed  a  request  to  be  exempted  from  citizenship. 
He  had  a  wife  and  family  of  children.  One  of  his  sons  is  of 
the  age  of  maturity,  but  was  a  minor  at  the  date  of  the  treaty. 
Is  that  young  man — paying  his  taxes,  defending  his  state  and 
nation,  subject  to  all  the  requirements  of  civil  law — disfran- 
chised by  the  act  of  his  father  ?  Was  not  citizenship  conferred 
on  the  minor  as  well  as  the  adult — ^^  each  and  every  "  member 
of  the  nation?  And  did  it  not  apply  with  more  force  to  the 
minor  of  tender  years,  with  the  elevating  influences  of  civil- 
ized life  before  him  to  prepare  him  for  assuming  the  respon- 
sibilities of  a  citizen,  than  to  the  adult  who  had  never  known 
anything  but  the  laws  of  half  civilized  nations?  Or  will  the 
adidts  hve  and  die  citizens,  and  when  they  are  gone,  and  the 
minors  are  grown  to  manhood,  shall  we  have  another  nation 
of  Indians  ?  Must  the  minors  remain  Indians  because  of  the 
whims  of  the  fathers?  If,  "as  head  of  the  family,"  he  could 
exempt  his  children,  by  the  same  reasoning  he  could  exempt 
his  wife,  and  she  and  her  unborn  children  ever  remain  in  the 
native  political  condition  of  the  nation. 

^^To  subdivide  the  lands  and  convey  the  same.''  (Lines  18, 
14, 15, 16, 17  and  18,  art.  2.)  Why  use  the  word  mbdividef 
First  the  land  is  to  be  surveyed  into  sections  and  quarter-sec- 
tions, according  to  the  principles  adopted  for  the  survey  of  the 
pnblic  lands,  and  then  to  divide  again,  subdivide,  not  to  fami- 
lies but  to  the  "  individuals  and  members."  This  expression 
occurs  four  times  in  the  treaty.  (Art  2,  line  17 ;  art.  3,  lines  14 
and  37 ;  art  6,  line  20.)  What  does  it  mean  ?  "  Individuals 
and  members."  "And  members"  can  only  be  regarded  as 
expletive  of  the  "individuals" — to  show  the  individuals  in- 
tended were  to  be  members  of  the  nation ;  and,  in  every  case 
where  it  occurs,  the  meaning  would  [*409]  not  be  changed  by 
reading  "  to  individuals  being  members,  or  who  are  members," 
and  to  no  individuals  living  in  the  nation  who  are  not  mem- 
bers. In  article  four,  ninth  line,  the  word  "  individuals  "  is 
not  restricted  or  qualified  by  the  words  "  of  the  Wyandotte 
tribe,"  etc.,  while,  to  have  continued  the  harmony  of  the  treaty, 
the  existence  of  the  tribe  should  have  been  ignored  as  in  all 
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other  cases,  and  '^  members,"  etc.,  used.  Then  the  expression 
can  mean  nothing  more  than  to  express,  in  Iangp\^  unmis- 
takable, the  severalty  of  the  members  of  the  tribe. 

In  all  cases  where  the  proceeds  of  the  public  property  are 
to  be  distributed,  the  language  is  *^the  Wyandottes,"  clearly 
as  a  nation;  but  in  every  instance  in  regard  to  the  division 
of  lands  the  language  is  clear,  "for  individual,"  severally, 
each,  etc.  (Art  3,  Unee  14, 15,  23,  37  and  47;  art.  4.  lines  9, 
10, 11, 14, 16, 16, 23  and  34.) 

But  it  is  insisted  that  the  &ther,  or  '^head  of  the  family," 
ought,  in  justice,  to  have  the  control  of  the  land,  as  well  as 
the  oilier  property  of  the  child,  and  devote  it  to  raising,  civil- 
iadng  and  educating  the  child.  Our  answer  is,  it  is  not  so 
written  in  the  contract,  and  such  is  not  the  law  as  applicable 
to  the  white  race.  Our  statute  law  makes  it  obligatory  on 
the  probate  court  to  appoint  guardians  for  all  minor  chil- 
dren who  hold  property  not  derived  from  their  parents.  The 
parent  cannot  control  his  child's  property  against  t^e  order 
of  the  court  He  is  the  guardian  of  his  person,  but  can  in 
no  way  interfere  with  his  property,  real  or  personal,  imless  he 
has  been  appointed  guardian  by  the  court    (2  Kent,  228.) 

The  Indian  £stther  is  in  the  same  condition.  He,  as  a 
father,  is  bound  by  the  first  paternal  law  of  nature  to  raise 
and  educate  his  child,  (  Whipple  v.  Daw,  2  Mass.  415, 419;  Dow 
V,  Howard,  4  Mass.  97, 99;)  and  if  a  child  receives  a  gift  or 
title  to  property  by  descent,  and  the  father  undertakes  to 
intermeddle  so  as  to  waste  or  diminish  it,  the  court  interferes 
[*410]  and  appoints  a  guardian  to  save  that  property  for  the 
child  at  maturity. 

If  the  parents  be  dead,  then  the  property  must  necessarily 
be  used  for  the  use  of  the  child;  but  while  they  are  living, 
whether  American  or  native  American,  it  is  the  duty  of  every 
parent  to  properly  take  care  of  his  ofBspring,  and  keep  and 
carefully  preserve  the  property  of  the  infant  in  his  own  right 
until  maturity  or  a  guardian  is  appointed. 

The  Wyandotte  reserve  was  subdivided  and  distributed  to 
the  seveml  members  of  the  nation,  in  consideration  of  the 
nation  relinquishing  certain  privileges  before  that  time 
granted  and  guarantied  to  them  by  the  United  States;  not 
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for  the  semoes  of  any  one,  or  part^  but  of  the  nation — to  men, 
women  and  children  all  aUke,  as  nearly  as  possible  equal  in 
value  and  quantity;  each  alike  entitled  to  the  bounty,  at  the 
Bolicitation  of  the  head  men.  The  patents  were  made  to  the 
&ther,  or  in  case  of  his  death  to  the  widow,  as  "  head  of  the 
family;"  and  in  case  of  the  death  of  both  before  the  date  of 
the  treaty,  then  to  the  several  minor  children,  giving  to  each 
his  patent  for  his  separate  allotment  and  fractional  part. 
Suppose,  at  the  date  of  the  treaty,  a  family  consisted  of  the 
father  as  head,  and  wife  and  four  children,  and  before  the 
patent  issued  two  of  the  minors  became  of  age  and  no  longer 
composed  the  &mily,  are  they  barred  of  all  interest  in  the 
land?  or  does  he  rather  hold  it  for  them  as  their  trustee?  Is 
it  answered  that  they  have  had  their  raising,  and  ought  to 
^ve  their  land  to  the  Ikther  to  pay  him  for  it? 

Then  where  is  the  equity  in  the  case  of  a  child  who  was  of 
age  at  the  date  of  the  treaty,  and  receives  his  land,  whereas 
another  who  happens  to  be  ten  months  younger  receives  none  ? 
In  the  one  case  the  child  gets  his  share  of  the  public  property, 
and  in  the  other  he  gets  nothing.  ^  The  clear  intention  of  the 
treaty  was  to  so  classify  the  allotments  that  the  several  mem- 
bers of  the  same  fEonily  should  have  their  allotments  arranged 
in  one  body,  or  adjacent,  and  each  should  [*411]  share  the 
improvements  alike.    (Art  3,  lines  23,  33  and  34.) 

Guardians  are  provided  for  in  the  treaty  (art  4,  line  58)  for 
the  second  class,  but  only  for  the  care  and  custody  of  money, 
and  in  no  instance  for  the  land;  and  in  all  cases  the  patent 
has  been  issued  to  the  competent,  incompetent,  idiot  and  in- 
sane alike,  and  the  only  exception  is  the  minor  children.  If 
it  should  be  held  that  thereby  the  idiot  acquired  a  right  to  his 
land  and  the  minor  was  barred  of  it,  might  not  the  idiot  re- 
joice in  his  idiocy  and  the  minor  weep  that  he  had  a  father? 
Was  it  not  the  intention  to  give  every  individual  and  member 
of  tlie  nation  a  lot  of  land?  If  so,  has  any  act  of  the  secre- 
tary of  the  interior  taken  away  that  right? 

Take  the  case  of  a  fiither,  mother  and  four  children,  and 
the  land  conveyed  to  A,  the  father,  as  "head  of  the  family," 
as  stated,  what  is  their  legal  relation  as  to  the  land  ?  The 
consideration  is  joint,  moving  first  from  the  whole  tribe,  as 
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suoh,  and  each  individual  member  of  the  tribe  contributing 
his  proportional  share  each  alike,  and  the  patent  is  made  to 
the  father  "  as  head  of  the  family."  Have  not  the  wife  and 
children  sevtsrally  an  equal  interest  with  the  father?  Or,  in 
the  absence  of  any  statute  law  regulating  the  property  of  mar- 
ried women,  the  husband  [father]  would  hold  his  wife's  inter- 
est as  one,  and  the  several  interests  of  the  children,  subject  to 
the  decree  of  the  court,  according  to  the  well  established  rule 
of  common  law.  By  that  law,  if  an  estate  is  purchased  in 
the  name  of  A,  consideration  paid  by  B  at  the  time  of  the 
purchase,  there  is  a  resulting  trust  in  favor  of  B.  (4  Kent, 
305,  §  61.) 

If  it  was  the  intention  of  the  contracting  parties  to  divide 
the  lands  in  severalty,  and  they  have  been  conveyed  to  one  of 
a  femily  consisting  of  several,  and  the  consideration  is  joint 
and  contemporaneous,  is  this  not  a  resulting  trust  in  fisivor  of 
[*412]  aU  the  persons  named  in  the  patent,  of  which  the 
greater  is  named  as  the  head? 

Again:  The  agreed  statement  shows  that  if  there  was  only 
one  person  in  the  patent  he  got  only  half  as  much  as  two, 
one-third  as  much  as  three,  and  so  on,  (assuming  the  value 
to  be  the  same,)  clearly  showing  that  minors  were  reckoned 
as  adults  in  the  division,  and  in  all  respects  throughout  the 
treaty,  and  until  the  secretary  of  the  interior  undertook  to 
give  it  a  construction  by  granting  the  patent  to  the  head  of  the 
family.  But  it  by  no  means  follows  because  the  patent  is  so 
issued  that  the  department  intended  to  vest  the  land  in  that 
"head."  On  the  other  hand,  the  very  language  of  the  patent 
shows  that  all  persons  named  in  the  patent,  except  the  *'  head," 
should  be  regarded  as  cestui  que  trusts  of  that  head. 

"  In  fee  simple,  as  such  head,"  is  the  language  of  the  patent. 
If  it  had  been  intended  to  vest  the  title  in  the  head  absolutely, 
would  not  the  qualifying  words  have  been  omitted  ?  The  bet- 
ter opinion  would  seem  to  be  that  the  secretary  intended  to 
leave  the  title  precisely  where  the  treaty  left  it,  and  simply  to 
divest  the  United  States  of  their  interest  in  the  premises,  and 
leave  it  for  the  courts  to  determine  what  portion  each  indi- 
vidual was  entitled  to. 

Then  we  conclude  John  Pipe,  in  his  life«  was  the  trustee  of 
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Mary  his  wife,  and  ehildren ;  that  he  could,  and  did,  convey 
only  hifl  interest  {one-fourth  part)  in  the  premises  described ; 
that  at  his  death  the  trust  ceased ;  that  at  the  death  of  Mary 
her  share  descended  to  George  Spy  buck  her  father,  and  Jam^ 
Spybuck  her  brother,  who  thereby  became  joint  tenants  with 
the  heirs  of  John  Pipe. 

The  opinion  of  the  court  was  delivered  by 

•  Cobb,  C.  J.:  The  judgment  of  the  court  below  was  for  the  par- 
tition of  land,  which,  under  the  Wyandotte  treaty  of  January 
31, 1855,  was  allotted  and  assigned  to  John  Pipe  by  the  com- 
missioners appointed  pursuant  to  article  [*413]  third  of  that 
treaty,  he  being  a  member  of  that  tribe  placed  in  the  compe- 
tent class  by  said  commissioners,  and  the  head  of  a  family 
consisting  of  himself,  Mary  Pipe  his  wife,  and  Maria  and  Win- 
field  Pipe,  his  minor  children  by  a  former  wife.  He  had  re- 
ceived a  patent  for  the  land  so  assigned,  purporting  to  convey 
it  all  to  him,  pursuant  to  the  treaty,  in  fee  simple  absolute. 
The  plaintiffs  in  error  claim  to  hold  all  the  land  under  a  trust 
deed  made  by  John  Pipe  to  them,  to  secure  the  payment  of  a 
sum  of  money  which  at  the  time  of  the  trial  was  still  unpniid. 

George  Spybuck  and  James  Spybuck  claim  as  heirs  of  Mary 
Pipe,  who  died  childless ;  and  Maria  and  Winfield  Pipe,  as 
members  of  the  Wyandotte  tribe,  claimed  to  have  the  land 
conveyed  to  their  father,  as  head  of  the  family,  partitioned, 
and  to  hold  each  one-fourth  thereof. 

The  court  held  that  John  Pipe  took  and  held  title  to  the 
land,  one-fourth  to  his  own  use  and  the  other  three-fourths 
in  trust  for  Mary,  Maria  and  Winfield  Pipe  respectively,  and 
partitioned  the  land  accordingly,  leaving  to  the  plaintiffs  in 
error  but  one-fourth  subject  to  their  lien. 

The  only  question  raised  by  the  argument  is,  whether  the 
competent  head  of  a  family,  under  that  treaty,  can  take  the 
title  in  fee  simple  absolute  to  the  land  allotted,  assigned  and 
patented  to  him  according  to  the  terms  of  the  patent,  or 
whether  his  wife  and  minor  children,  constituting  his  family 
at  the  time  the  treaty  was  ratified,  by  force  of  the  treaty  take 
the  beneficial  interest  in  aliquot  portions,  and  the  head  of 
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the  family  holds  it  in  trust  for  them.  The  patent,  convey- 
ing the  land  in  fee  simple  absolute,  excludes  the  idea  of  a 
trust,  and  therefore,  if  such  trust  exists,  it  must  result  from 
the  language  of  the  treaty,  and  the  failure  of  the  officers  of 
the  United  States  to  conform  to  it  in  making  the  conveyance. 
The  patent  pursues  the  language  of  the  treaty  as  to  the  estate 
granted,  and  the  sole  question  remains :  Was  the  conveyance 
of  the  land  for  the  &mily  in  conformity  with  the  treaty? 

[*414]  This  question,  on  account  of  the  amount  of  prop- 
erty to  be  affected  by  it,  is  quite  important,  and,  from  the 
obscure  phraseology  of  the  treaty,  very  difficult  to  determine. 
Different  portions  of  the  treaty,  at  first  view,  seem  to  con- 
flict The  whole  instrument  must  therefore  be  considered, 
and  the  intention  of  the  contracting  parties  sought  by  com- 
parison of  its  several  parts,  and  in  the  spirit  and  purview  of 
the  whole.  The  first  article  provides  for  abolishing  the  tri- 
bal organization  of  the  Wyandottes,  and  making  them  citi- 
zens of  the  United  States. 

By  the  second  article  the  Wyandottes  cede  all  their  lands 
to  the  United  States,  and  declare  that  the  object  of  the  cession 
is  that  the  lands,  with  certain  exceptions,  ''shall  be  subdi- 
vided, assigned  and  reconveyed  by  patent  in  fee  simple,  in 
the  manner  hereinafter  provided  for,  to  the  individuals  and 
members  of  the  Wyandotte  nation  in  severalty." 

Article  third  provides  for  the  survey  of  the  lands  into  sec- 
tions, half  and  quarter  sections,  and  for  the  appointment  of 
commissioners,  "whose  duty  it  shall  be"  (in  the  language 
of  the  treaty)  "to  cause  any  additional  surveys  to  be  made 
that  may  be  necessary,  and  to  make  a  &ir  and  just  division 
and  distribution  of  the  said  lands  among  all  the  individuals 
and  members  of  the  Wyandotte  tribe,  so  that  those  assigned 
to  or  for  each  shall,  as  nearly  as  possible,  be  equal  in  quan- 
tity and  also  in  value,  irrespective  of  improvements  thereon; 
and  the  division  and  assignment  of  the  lands  shall  be  so 
made  as  to  include  the  houses  and,  as  far  as  practicable,  the 
other  improvements  of  each  person  or  &mily,  be  in  as  regular 
and  compact  a  form  as  possible,  and  include  those  for  each 
separate  fSoinily  all  together.    The  judgment  and  decision  of 
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said  commissioners  on  all  questions  connected  mfh  the  divi- 
8ion  and  assignment  of  the  lands  shall  be  final. 

''On  the  completion  of  the  division  and  asngnment  of  the 
lands  as  aforesaid,  said  commissioners  shall  cause  a  plat  and 
[*415]  schedule  to  be  made,  showing  the  lands  assigned  to 
each  famSby  or  indwidual,  and  the  quantity  thereof.  They 
shall  also  make  up  carefully  prepared  lists  of  all  the  individu- 
ab  and  members  of  the  Wyandotte  tribe,  those  of  each  sep- 
arate fEunily  being  arranged  together,  which  lists  shaU  exhibit 
separately,  firsts  those  families  the  heads  of  which  the  com* 
missioneis,  after  due  inquiry  and  consideration,  shall  be  sat^ 
isfied  are  sufficiently  intelligent,  competent  and  prudent  to 
control  and  manage  their  affairs  and  interests,  and  also  all 
persons  without  families;  second,  those  families  the  heads  of 
which  are  not  competent  and  proper  persons  to  be  entrusted 
with  their  shares  of  the  money  payable  under  this  agreement; 
and,  third,  those  who  are  orphans,  idiots,  or  insane." 

The  language  used  in  the  second  article,  ''the  individual 
and  members  of  the  Wyandotte  nation,"  standing  alone, 
would  clearly  include  all  persons  of  that  tribe,  infant  members 
of  families  and  married  women  as  well  as  others,  and  entitled 
each  to  a  share  of  the  land  to  be  subdivided,  but,  by  the 
language  of  the  same  article,  the  land  is  to  be  subdivided, 
assigned  and  reconveyed  by  patent  in  fee  simple  ''tn  the  man- 
ner  hereinafter  provided,^^  and  thus  we  are  referred  to  subsequent 
parts  of  the  treaty  to  ascertain  the  true  meaning  of  this. 

By  article  third,  above  cited,  the  commissioners  are  required 
to  make  a  fair  and  just  division  and  distribution  of  the  said 
lands  among  all  the  individuals  and  members  of  the  Wyan- 
dotte tribe,  so  that  those  assigned  to  orjor  each  shall,  as  nearly 
as  possible,  be  equal,  etc.  This  language  imports  tiiat  a  por- 
tion of  the  "individuals  and  members"  are  to  have  land 
assigned  to  them  and  others  for  them.  The  schedule  and 
plat  to  be  made  by  the  commissioners  is  to  show  "the  lands 
assigned  to  each  fkmily  or  individual"  They  are  not  required 
to  show  what  land  they  have  assigned  to  each  member  of  a 
&mily  as  a  unit,  but  to  the  family  as  a  ['^'416]  unit,  and 
the  "individuals"  alluded  to  must  of  course  be  persons  not 
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xnexub^rs  of  families.  The  language  used  seems  to  admii 
of  no  other  construction. 

There  are  no  means  provided  in  the  treaty  by  which  the 
commissioner  of  Indian  affairs,  who  is  to  advise  as  to  the  is- 
suing of  patents,  or  the  officer  who  is  to  issue  them,  can  know 
what  particular  lands  (if  any)  are  assigned  to  the  several 
members  of  families,  and  therefore  no  conveyance  to  them 
could  be  made. 

Article  four  of  the  treaty  provides  that,  "on  the  receipt,  by 
the  commissioner  of  Indian  affairs,  of  the  plat  and  schedule, 
lists  of  persons,  etc.,  patents  shall  be  issued  by  the  general 
land  office  of  the  United  States,  under  the  advisement  of  the 
commissioner  of  Indian  affairs,  to  the  individuals  of  the  Wy- 
andotte tribe,  for  the  lands  severally  assigned  to  them  as  pro- 
vided for  in  the  third  article  of  this  agreement,  in  the  follow- 
ing manner,  to  wit:  To  those  reported  by  the  commissioners 
to  be  competent  to  be  entrusted  with  the  control  and  manage- 
ment of  their  affairs  and  interests,  the  patents  shall  contain 
an  absolute  and  unconditional  grant  in  fee  simple,  and  shall 
be  delivered  to  them  by  the  commissioner  of  Indian  affairs 
as  soon  as  they  can  be  prepared  and  recorded  in  the  general 
land  office,  but  to  those  not  so  competent  the  patents  shall 
contain  an  express  condition  that  the  lands  are  not  to  be  sold 
or  alienated  for  a  period  of  five  years,"  etc.  The  members  of 
fiimilies  other  than  the  heads  do  not  belong  to  either  of  these 
classes,  they  have  neither  been  reported  by  the  commissioners 
as  competent  or  incompetent,  and,  as  no  other  provision  is 
made  by  the  treaty  for  issuing  patents,  it  seems  manifest  that 
none  were  intended  to  be  granted  to  that  class  of  persons. 

The  true  construction  of  the  treaty,  we  think,  is  that  lands 
are  taken,  assigned  and  patented  to  the  heads  of  families  ^^for 
or  on  account  of  the  otlier  members  of  the  family.^'  "  Such  use 
of  the  word  "for"  is  legitimate;  and,  considering  the  practice 
of  [*417]  the  government,  established  by  law  in  the  year 
1847  and  continued  ever  since,  of  making  all  Indian  pay- 
ments for  the  whole  family  to  its  head,  it  is  probable,  that 
both  parties  to  the  treaty  so  used  and  understood  it  Such 
construction  renders  the  whole  treaty  harmonious,  land  con- 
sistent with  the  action  of  the  officers  of  the  government  in 
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conveying  all  the  land  for  the  family  to  John  Pipe,  its  head. 

We  come  to  this  conclusion  upon  a  consideration  of  the 
lan^age  of  the  treaty  only.  But  other  considerations  al*e 
not  wanting  to  sustain  it. 

Before  the  making  of  the  treaty  the  head  of  a  Wyandotte 
fiamily  occupied  such  portion  of  land  as  was  required  by  the 
wants  of  himself  and  family.  He  made  improvements  to  the 
extent  of  his  wants,  and  had  the  exclusive  use  and  coixt^ol  of 
them.  But,  if  the  construction  ci  the  treaty  maiatainedby 
the  defendant  is  to  prevail,  these  improvementa  may  be 
divided  into  as  many  parcels  as  there  are  members  of  the 
family,  and  he  be  left  to  support  and  educate  his  children  by 
the  use  of  one  of  such  parcels,  in  most  cases  quite  inadequate 
for  that  purpose;  while  the  parcels  assigned  to  minor  chil- 
dren would,  in  many  if  not  most  cases,  lie  unitnproved  and 
useless  during  their  minority.  Such  a  distribution  of  land 
would  be  unjust  to  the  heads  of  families,  the  poverty  of 
parents  tend  to  'prevent  the  education  of  the  youth,  and 
greatly  retard  that  advancement  of  the  Wyandotte  people  in 
civilization  and  prosperity  which  the  treaty  was  designed  to 
promote.  That  the  Wyandotte  chiefs  and  head  men  who 
made  the  treaty,  or  the  government  of  the  United  States, 
designed  such  a  construction,  is  incredible. 

The  assignment  and  patent  to  John  Pipe  vested  in  him  a 
title  in  fee  simple  absolute  to  the  one  hundred  and  forty- 
seven  acres  of  land  in  question,  and  the  trust  deed  of  said 
John  Pipe,  and  Jane  Pipe  his  wife,  to  the  plaintiffs,  gave 
[*418]  them  a  valid  lien  thereon ;  and  the  court,  therefore, 
erred  in  excluding  such  lien  from  part  thereof. 

The  judgment  must  be  reversed,  with  costs  againat  the 
defendants,  and  a  new  trial  granted  for  the  purpose  of  parti- 
tioning the  land  between  other  parties,  subject  to  the  lien  of 
the  plaintiffs  in  error. 

All  the  Justices  concurring. 
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Samuel  M.  Ibwin  v.  Eleakob  Padlbtt  and  Alexis  Paulett. 

1«  Amswxb;  FUadmQ$.  The  defects  of  a  petition  are  cured  by  the 
answer,  when  it,  in  Bubstanoe,  alleges  all  the  £eu:t8  which  the  petition 
lacks,  and  especially  when  the  answer  prays  that  judgment  be  ren- 
dered for  plaintiff  for  a  balance  admitted  therein  to  be  due.  C^l 

i.  Application  of  Patmbnts  ;  Fleadmffs.  Action  on  a  promissoiynote. 
The  answer  of  defendant  set  forth  a  payment,  and  a  request,  by  de- 
fendant^ of  plaintiff  to  apply  it  on  the  note.  The  plaintiff  replied, 
alleging  that  the  payment  mentioned  in  the  answer  was  applied  by 
flaid  plaintiff  to  another  note,  without  any  agreement  on  which  note 
flaid  payment  was  to  be  applied.    Hdd : 

1.  That  a  debtor,  paying  money  to  a  creditor  holding  several  de- 
mands against  him,  has  a  right  to  direct  as  to  the  application  of  the 
payment 

2.  That  with  such  directions  the  payment  is  complete,  and  the 
debt  to  which  the  payment  is  directed  to  be  applied  extinguished 
protarUo, 

8.  That  the  allegation  of  the  amount  of  the  payment  in  the  answer 
is  not  an  allegation  of  value  or  of  the  amount  of  damages,  within  the 
meaning  of  section  one  hundred  and  thirty-seven  of  the  civil  code, 
and  that  the  reply  should  be  regarded  as  an  admission  of  the  pay- 
ment, and,  if  fidling  to  deny  the  making  of  the  request  by  the  de- 
fendant as  to  the  application  of  the  payment,  the  payment  of  the 
amount  set  out  in  the  answer,  en  the  note  in  wU,  stood  admitted  upon 
the  record. 

8.  Amendments.  The  authority  to  allow  amendments  to  pleadings  is 
derived  from  the  code  alone.  £2] 

[1]  Where  the  qnestton  of  the  suffldency  of  a  petltioii  If  imlwd  tn  the  fliat  time^ 
•ad  only  by  an  objection  to  the  introduction  of  any  evidence  under  it,  courts  wiU 
always  construe  the  allegations  of  the  petition  very  liberally,  so  as  to  sustain  the 
petition  if  it  can  be  sustained ;  and  if  anything  should  intervene  between  the  filing 
of  the  petition  and  the  final  rendering  of  the  judgment,  which  could,  by  a  fidr  and 
reasonable  intendment,  be  construed  to  cure  the  defective  allegations  of  the  petition, 
the  courts  will  hold  that  such  defective  allegations  are  thereby  cured.  (BarUqfW, 
suae,  15  Eos.  99;  Orandataffv.  Brown,  23  Kas.  178.) 

[2]  The  reAising  or  granting  leave  to  amend  pleadings  is  a  matter  within  the 
sound  discretion  of  the  court ;  and  a  decision  on  an  application  therelbr  wiU  not  be 
disturbed,  unless  there  is  manifest  abuse  of  discretion.  (Tttytor  v.  Clendening,  A  Kas. 
624;  DauU  v.  WUton,  U  id.  74;  Hobvonv.  Ogden,  16  id.  888;  jeoOiMiy «.  Kunkd,  17  id. 
145 ;  Kunt «.  Grund,  12  id.  547.)  A  pleading  may  be  amended  by  inserting  allegations 
maiarUU  to  the  case ;  and  eveiy  material  amendment  of  a  petition  must  of  a  necessity 
(ihange  more  or  less  the  nature  of  the  cause  of  action.  {RaUway  v.  Salmon^  14  Kas. 
612.  Correcting  name,  J>ewey  v.  MeLabi,  7  Kas.  126;  BaOway  v. MchoU,  9  Kaa.  236w 
Notice  of,  Haighi v.8chtck,Q  Kas,  192;  SaOroad  v.  Van  Ji^pcr,  19  Kss.  817.) 
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4b ;  NU  AEofwabU.  When  a  petition  sets  forth  a  cause  of  ac- 
tion on  a  promiasory  note,  and  the  answer  sets  forth  a  payment 
made  thereon,  and  where  the  reply  of  plaintiff  to  [*419]  the  answer 
admitted  the  &cts  set  Ibrth  in  the  answer,  a  motion  to  so  amend  the 
reply  as  to  deny  the  payment  set  forth  in  the  answer,  is  one  for  an 
amendment  to  change,  sabstantially,  the  plaintiff 'sdaim,  and,  under 
section  one  hundred  and  fbrtyHseven  of  the  code,  should  be  over- 
ruled. 

$.  DEFimnoN;  Clmm,  The  word ''claim,"  as  used  in  section  one  hun* 
dred  and  forty-seven  of  the  code,  wnttnud  to  mean  the  plaintiff's 
right  of  action  appearing  in  the  pleadings. 

Error  from  Doniphan  DUtruA  Court. 

The  defendants  in  error  brought  an  action  in  the  court 
below  against  the  plaintiff  in  error  upon  a  promissory  note, 
executed  by  him  and  one  C.  B.  Campbell  (  defendant  below 
not  served)  to  K  A.  Paulett  <&  Co.  There  waa  no  averment 
in  the  petition  that  the  firm  of  E.  A.  Paulett  <&  Co.  was  com- 
posed of  Eleanor  A.  Paulett  and  Alexis  Paulett  The  an- 
swer of  defendant  admitted  the  making  of  the  note,  and  set 
out  a  payment  of  one  hundred  and  fifty  dollars,  and  a  re- 
quest by  defendant  below  that  it  be  applied  on  the  note  in 
suit^  and  prayed  that  said  payment  be  set  off  to  the  amount 
due  on  said  note, ''  and  that  the  plaintiff  may  have  judgment 
for  the  balance."  The  reply  of  plaintiff  waa  filed,  the  sub- 
stance of  which  is  given  in  the  opinion  of  the  courts  as  are 
also  the  proceedings  upon  the  amendment  thereof.  After 
the  introduction  of  the  note  in  evidence  on  the  trial,  the 
plaintiff  introduced  Alexis  Paulett  as  a  witness  to  prove  that 
the  firm  of  E.  A.  Paulett  &  Co.  was  composed  of  Eleanor  and 
Alexis  Paulett,  which  evidence  was  objected  to  and  ruled 
out.  The  court  instructed  the  jury  to  fi^d  the  fiill  amount 
claimed  by  the  plaintiffs  in  said  petition,  which  was  excepted 
to.     The  jury  found  in  accordance  with  the  instructions,  and 

Amendments  of  pleadings  may  be  made  In  three  ways,  subject  to  the  direction  of 
the  cotot:  Fint,  Xiff  interlineation.  Seeond^  by  writing  the  amendment  (and  the 
amendment  only)  on  a  separate  piece  of  paper  and  referring  to  the  original.  Thirds 
by  re-writing  the  original  and  Incorporating  the  amendment  In  It;  and  when  the 
amendment  la  short,  and  scareely  If  at  all  material,  the  oonrt  does  not  abuse  its  dls- 
aeCion  by  allowing  the  amendment  to  be  made  by  Interlineation.  {FltqKOrUk  «. 
Gdikari,  7  Kaa.  86 J 
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judgment  was  entered  for  that  amount    The  caae  comes  to 
this  court  on  a  petition  in  error. 

Alb^i  Perry yiox  plaintiff  in  error: 

I.  There  is  no  denial  in 'the  reply  of  the  averment  of  pay- 
ment, but  it  is  said  there  was  no  agreement  to  apply  the  one 
hundred  and  fifty  dollars  [*420]  to  the  note  in  question.  A 
party  tvho  pays  money  may  direct  its  application. 

The  one  hundred  and  thirty-seventh  section  of  the  code 
of  civil  procedure  provides  that  every  material  allegation  of 
new  matter  in  the  answer,  not  controvertjsd  by  the  reply, 
shall,  for  the  purposes  of  the  Action,  be  taken»  as  true.  No 
material  allegation  of  the  answer  was  denied.  Payment  was 
not  denied.  The  section  of  the  code  referred  to  has  not 
changed  the  law  as  it  formerly  was  administered.  Issues 
arise  out  of  the  pleadings  of  parties — averments  upon  the 
one  hand  and  denials  upon  the  other;  and  without  such 
denials  there  can  be  no  trial  for  want  of  an  issue,  and  the 
affirmative  averments  are  taken  as  confessed.  "Without 
such  a  denial  the  party  can  take  advantage  of  the  defect  at 
any  stage  of  the  case  or  on  trial."  (See  Oaidd  v,  GlasSy  19 
Barb.  p.  185 ;  Higgins  v  Freeman  et  cd.y  2  Duer,  650.) 

"The  defendant  cannot  avail  himself  of  payment  without 
pleading  it,  and,  when  pleaded,  if  there  is  no  reply  there  can 
be  no  trial,  for  want  of  an  issue."  (Hvbler  v.  PuUen,  9  Ind. 
278.) 

It  follows  from  the  above  that  Irwin  was  entitled  to  have 
the  amount,  set  up  in  his  answer  as  payment,  applied  pro 
tanto  in  discharge  of  the  note,  and  the  court  erred  in  refusing 
his  motion. 

II.  The  second  and  third  grounds  of  error  may  be  consid- 
ered together.  The  court  erred  in  permitting  the  plaintiff 
below  to  add  a  couni  of  general  denial  to  a  reply  where  they 
had  filed  a  special  plea.  A  party  cannot  thus  plead.  "  His 
plea  must  be  special  or  general — not  both."  (See  Nash. 
Prac.  65;  see  also  How.  P.  R.  246;  8  id.  193.) 

III.  The  other  assignments  of  error  will  be  considered 
together.  If  the  court  shall  consider  the  objections  of  the 
plaintiff  in  error  to  the  ruling  of  the  court  below  well  taken, 
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the  entire  judgment  must  be  reversecL  The  error  here 
assigned  [^4121]  grew  out  of  the  defective  petition  in  the  tiase. 
By  reference  to  the  record  it  will  be  observed  that  the  action 
was  upon  a  note  executed  to  a  firm,  and  in  their  partnership 
name.  No  averment  is  made  in  the  petition  that  the  firm 
was  composed  of  the  parties  whose  names  appear  in  the  title 
of  the  cause. 

Now,  all  the  facts  necessary  to  enable  the  plaintiff  to  recover 
should  be  averred  in  the  petition;  and  if  such  necessary 
averments  are  not  made  in  the  petition  the  plaintiff  can  offer 
no  proof  under  it  There  is  no  averment  in  the  petition  that 
the  firm  was  composed  of  Eleanor  A.  and  Alexis  Paulett,  and 
that  they  were  the  parties  to  whom  the  note  was  executed, 
and  who  are  entitled  to  the  amount  due  on  the  note.  It  is 
not  pretended  that  they  were  a  corporation,  and  entitled  to 
sue  in  their  corporate  name. 

It  was  held  by  the  court,  in  his  instructiQ^s  to  the  jury, 
that  the  answer  of  Irwin  had  come  to  the  aid  of  the  petition 
of  the  plaintiff  below,  and  set  up  the  fact  that  the  firm  was 
composed  of  Eleanor  A.  Paulett  and  Alexis  Paulett,  and  sup* 
plied  that  wherein  ^e  petition  was  defective.  By  reference 
to  the  answer  it  will  be  seen  that  the  statement  of  the  court 
below  is  entirely  gratuitous.  There  is  no  such  averment  in 
the  answer.  It  is  only  admitted  that  the  note  was  executed 
by  the  plaintiff  in  error,  and  an  averment  of  payment  of  one 
hundred  and  fifty  dollars. 

But  suppose  that  such  an  averment  was  made  in  the  answer. 
Does  it  come  to  the  aid  of  the  petition?  "A  plaintiff  must, 
in  his  complaint,  state  the  &cts  that  constitute  his  cause  of 
action.  He  is  not  at  liberty  to  make  out  his  case  by  proof  of 
biCtB  not  alleged  in  his  complaint"  (^Bristol  v,  Remadaer  et 
aLj  19  Barb.  168;  also  Oarvey  v.  fbwler,  4  Saunders,  665.  Bee 
BoddingUm  v.  Daw^  6  How.  P.  R.  402.) 

'^  The  allegations  of  an  answer  come  to  the  aid  of  the  peti- 
tion only  in  cases  where  a  discovery  is  sought,  or  where,  from 
the  transactions  or  the  attitude  of  the  parties,  it  may  fairly 
be  presumed  that  the  defendant's  means  of  information  are 
better  [*422]  than  those  of  the  plaintiff."  (DocUyv.  Price,  14  B. 
Mon.  B.  88|  quoted  in  Seney's  Ohio  Ck)de,  123,  note  4.) 
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E.  «71  JenkinSy  for  defendants  in  error: 

The  motion  of  the  said  Samuel  Irwin  to  disregard  the  reply 
of  the  plaintiffs  below  was  not  well  made,  for  these  reasons: 

I.  The  jury  are  the  judges  of  the  evidence,  and  are  the  only 
competent  judges  of  the  facts  in  the  case,  and  the  court  cannot 
take  that  duty  or  province  from  the  jury  except  on  demurrer 
or  motion  to  strike  out  the  pleadings,  petition,  answer  or  reply. 

II.  The  Mlure  of  the  plaintiffs  below  to  deny  the  payment 
of  the  money,  as  alleged  by  the  defendant's  answer,  only  cre- 
ated a  default  on  the  part  of  the  plaintiffs  as  to  the  fact  and 
manner  of  a  payment,  and  made  it  necessary  for  the  defend- 
ant to  prove  the  amount  of  the  payment  so  made.  (See  Code 
Civ.  Pro.  §  137.)  There  was  no  error  in  the  court  allowing  the 
plaintiffs  below  to  amend  the  reply  by  adding  thereto  a  count 
of  denial,  it  being  a  discretionary  power.  (See  Code  (Jiv.  Pro, 
§§  147  and  148.) 

There  was  no  error  in  the  action  of  the  court  in  overruling 
the  motion  to  strike  out  the  count  of  denial  added  to  plain- 
tiffs' reply,  as  the  rule  is  well  settled  that,  if  the  several  parts 
of  an  answer  or  reply  are  inconsistent  yith  each  other,  the 
party  pleading  the  same  may  elect  by  which  defense  he  will 
stand.  ( See  Seney's  Ohio  Code,  p.  94,  note  b,  and  p.  114, 
notes  2,  6.)  And  if  this  were  not  so  the  party  may  plead  as 
many  defenses  as  he  has  to  an  action,  and  should  not  be 
prejudiced  if  he  pleads  that  in  one  part  of  his  answer  or 
reply  which  does  not  constitute  a  defense,  and  in  another 
part  plead  a  good  defense.    (See  Code  Civ.  Pro.,  §  102.) 

If  the  petition  of  the  plaintiffs  below  was  insufficient,  the 
defendant  below  should  have  demurred  to  the  petition,  for 
[*423]  want  of  sufficiency ;  which  he  failed  to  do.  But  filed 
his  answer,  thereby  acknowledging  the  debt,  which  answer 
cured  any  defect  in  the  petition  after  verdict.  (See  Code 
Civ.  Pro.  §  98;  Seney's  Ohio  Code,  p.  114,  note  4.) 

The  petition  was  sufficient  to  sustain  the  verdict;  but  if  it 
was  not,  it  cannot  be  inquired  of  in  this  court,  there  being 
no  motion  in  the  court  below  upon  which  to  predicate  tiie 
action  of  this  court 
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The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J. :  This  action  was  brought  in  the  district  court 
of  Doniphan  county,  by  the  defendants  in  error  against  the 
plaintiff  in  error,  upon  a  promissory  note  made  by  said  Irwin 
and  one  C.  B.  Campbell  in  terms  payable  to  the  order  of  E. 
A.  Paulett  &  Co.  Irwin  answered,  in  substance,  that,  at  the 
time  of  making  the  note,  Campbell  was  indebted  to  the 
plaintiffs  below  in  the  sum  mentioned,  as  principal  in  the 
note,  and  he  (Irwin)  signed  the  note  as  security  for  Camp- 
bell, and  that  Campbell  afterward,  on  or  about  the  first  of 
May,  1861,  paid  to  said  plaintiffs  one  hundred  and  fifty  dol- 
lars, and  requested  tiiem  to  apply  it  on  said  note. 

To  which  answer  a  reply  was  filed,  saying  that  the  pay- 
ment mentioned  in  the  answer  was  applied  by  said  plain- 
tiffs on  another  note,  given  by  said  Campbell  to  said  plain- 
tiffs, without  any  agreement  between  said  plaintiffs  and  said 
defendant  on  which  of  the  notes  said  payment  was  to  be  ap- 
pUed.  The  cause  coming  on  for  trial  on  these  pleadings, 
Irwin  moved  the  court  to  disregard  the  reply,  and  allow  the 
one  hundred  and  fifty  dollars  payment,  and  give  the  plain- 
tiffs judgment  for  the  balance;  which  motion  the  court  over- 
ruled,  and  Irwin  excepted. 

The  plaintiffs  below  then  asked  leave  to  amend  their  reply 
by  adding  a  denial  of  the  facts  stated  in  the  answer,  which 
was  granted,  and  Irwin  excepted,  and  such  denial  was  added. 
[H24]  The  note  was  given  in  evidence,  and  the  cause  sub- 
mitted to  the  jury,  without  further  proof  by  either  party, 
with  instructions  to  find  a  verdict  for  the  plaintiff^  for  the 
full  amoimt  claimed  in  the  petition;  to  which  instruction 
Irwin  excepted.  The  jury  found  a  verdict  for  two  hundred 
and  seventy-five  dollars  and  sixty-eight  cents,  upon  which 
judgment  was  rendered.  It  is  claimed  by  counsel  for  the 
plaintiff  in  error  that  the  judgment  should  be  reversed,  for 
defect  of  the  petition  in  fiadling  to  allege  that  the  plaintiflb 
below  constituted  the  firm  of  E.  A.  Paulett  &  Co.,  the  payees 
of  the  note. 

Whether  th6  petition  is  defective  in  that  particular  it  is 
onneoessary  for  us  to  consider*    The  answer,  in  substance^ 
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alleges  all  the  facts  which  it  is  claimed  the  petition  lacks,  and 
prays  that  judgment  be  rendered  for  the  plaintiffs  for  thfe 
balance  of  the  note,  after  allowing  a  payment  of  one  hundred 
and  fifty  dollars,  claimed  to  have  been  paid  by  Campbell, 
oo-signer  of  the  note. 

In  Jbwin  &  Lane  v.  Shaffer  &  Ourtia,  (3  Law  €raz.  281,)  as 
cited  in  Seney's  Ohio  Code,  (p,  109,  note  h,)  it  was  held  that 
"  when  a  petition  is  defective  for  want  of  a  material  averment, 
and  such  averment  is  supplied  by  the  answer,  and  is  not 
inconsistent  with  the  averment  and  claims  of  the  petition, 
the  defects  of  the  petition  will  thereby  be  cured,"  We  see 
no  objection  to  the  principle  there  laid  down,  but  in  the  case 
under  consideration  the  answer,  in  praying  that  judgment 
be  rendered  for  the  plaintiffs  upon  the  petition,  went  much 
further,  and  most  clearly  waived  any  such  defect  in  the 
petition. 

The  allegation  of  Irwin  in  his  answer,  that  Campbell,  his 
co-contractor,  paid  to  the  plaintiffs  one  hundred  and  fifty 
dollars  and  requested  that  the  same  be  applied  on  said  note, 
is  equivalent  to  an  allegation  of  payment  on  the  note  to  that 
amount.  It  is  well  settled  that  a  debtor,  paying  money  to  a 
creditor  holding  several  demands  against  him,  has  the  right 
to  [*425]  direct  which  demand  the  money  paid  shall  be 
applied  on,  and  when  the  money  is  received  with  such  direc- 
tion the  payment  is  complete  and  the  debt  extinguished  pro 
tanto. 

The  plaintiffs,  by  their  reply,  admitted  expressly  the  pay- 
ment by  Campbell  of  the  one  hundred  and  fifty  dollars,  and 
by  not  denying  also  admitted  the  request  of  Campbell  to 
apply  it  upon  the  note  in  question  in  the  answer.  This  is  a 
full  admission  of  the  payment  of  one  hundred  and  fifty  dol- 
lars on  the  note  in  suit.  That  there  was  no  agreement  as  to 
the  application  of  the  money  was  an  irrelevant  feict,  and  the 
allegation  that  it  was  applied  on  another  note  shows  only  an 
attempt  to  misapply  the  money,  when  its  application  in  pay* 
ment  of  the  note  in  suit  was  already  completa 

The  position  of  the  defendant  in  error,  that  the  aimount  of 
the  payment  was  not  admitted  by  his  fiedlure  to  reply,  is  not 
sustained  by  section  on:e  hundred  and  thirty-eeviea  of  the 


i    t 


:JULY  TERM,  1868.  399 


Opinion  of  the  Court. 


code.  That  sidction  proridos  that ''  allegatioDB  of  vobte,  or  of 
amount  of  damage^  shall  not  be  considered  as  true  by  failure 
to  controvert  them."  But  an  allegation  of.  the  amount  of  a 
payment  is  in  no  sense  an  allegation  of  value  or  of  the 
amount  of  damage.  ' 

The  payment  of  one  hundred  and  fifty  ^dollars,  then,  stood 
admitted  upon  the  record,  and^  aa  the  pleadings  ihian  stood, 
Irwin  was  clearly  entitled  to  a  corresponding  deduction  from 
the  plaintiffs'  demand.  But  the  court  then  permitted  the 
plaintiffs  to  add  to  their  reply  a  general  denial  of  the  facte 
stated  in  the  answer,  thereby,  at  the  commencement  of  the 
trial,  retracting  their  admission  of  payment.  Did  the  court 
err  in  granting  such  ameodment? 

The  code  of  civil  procedure,  having  provided  for  amend- 
ments of  pleadings  and  regulated  the  practice  in  regard  to 
them,  the  authority  to  make  such  amendments  is  derived 
solely  from  that  act  ['*'426]  The  provisions  of  the  code  in 
rega^rd  to  amendments  are  as  follows: 

Sections  one  hundred  and  forty-one  and  one  hundred  and 
forty-two  provide  for  amendments  only  in  cases  of  variance 
between  the  pleadings  and  proof.  Such  amendments  are 
made  after  trial,  and  bear  no  analogy  to  this  case.  Sections 
one  hundred  and  forty-four  and  one  hundred  and  forty-five 
provide  for  amendments,  of  course,  before  the  andwer  is  filed, 
or  within  ten  days  after  a  demurrer  is  filed.  Section  one  hun- 
dred and  forty-six  provides  for  an  answer  or  reply  after  a  de- 
murrer is  overruled.  Section  one  hundred  and  forty-nine 
provides  for  amendments  after  a  demurrer  is  sustained.  Sec- 
tion one  hundred  and  fifty-one  provides  for  amendments  in 
the  name  of  the  party  when  he  has  been  sued  by  a  fictitious 
name.  ? 

Clearly  none  of  these  sections  apply  to  the  case  before  us, 
and  the  only  other  section  providing  for  amendments  is  sec- 
tion one  hundred  and  forty-seven,  which  reads  as  follows : 
"  The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or.  by  inserting  other  allegations  material  to  the  case. 
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when  the  amendment  does  not  change  substantially  the  claim 
or  defense." 

This  section  authorizes  the  insertion  of  "  other  allegations  " 
only  when  the  amendment  does  not  change  substantially  the 
claim  or  defense.  The  word  '^  claim,"  as  used  in  this  section, 
means  the  plaintiff's  right  of  action,  appearing  by  the  plead- 
ings. The  language,  in  that  connection,  is  susceptible  of  no 
other  meaning.  In  the  case  under  consideration,  the  plain- 
tiff's daim,  as  it  appeared  by  the  allegations  of  the  petition 
and  the  admissions  of  the  reply  before  the  amendment^  was 
a  right  of  action  for  the  amount  of  the  note,  crediting  a  pay- 
ment [*427]  of  one  hundred  and  fifty  dollars,  as  made  on 
the  first  of  May,  1861.  After  the  amendment,  it  was  a  right 
of  action  for  the  amount  of  the  note,  without  such  credit. 

The  amendment,  then,  most  clearly  changed  substantially 
the  plaintifis'  claim.  The  motion  to  amend  should  have 
been  overruled,  and  the  jury  should  have  been  instructed  to 
find  for  the  plaintiff  the  amount  of  the  note,  crediting  a  pay- 
ment of  one  hundred  and  fifty  dollars,  as  made  on  the  first 
of  May,  1861. 

Decisions  have  been  made,  both  in  New  York  and  Ohio, 
allowing  the  court  great  latitude  in  granting  amendments  to 
pleadings,  changing  substantially  the  issue  to  be  tried;  but 
an  examination  of  the  provisions  of  the  codes  of  those  states, 
under  which  such  amendments  were  allowed,  will  show  that 
they  have  no  application  here. 

Section  one  hundred  and  thirty-seven  of  the  Ohio  code, 
which  is  a  literal  transcript  of  the  on^  hundred  and  seventy- 
third  section  of  the  New  York  code,  provides  that  ''the  court 
may,  before  or  after  a  judgment,  in  furtherance  of  justice  and 
on  sucli  terms  as  may  be  proper,  axnend  any  pleading,  pro- 
cess or  proceeding,  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  alle- 
gations material  to  the  case,  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defense,  by  conform- 
ing the  pleading  or  proceeding  to  the  &ct  proved." 

By  this  section  the  court  is  authorized,  after  trial,  to  amend 
''by  conforming  the  pleading  or  proceeding  to  the  facts 
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proved,"  only  ^^when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense;  but  in  other  stages  of  the 
case  it  authorises  the  court  to  insert  other  allegations, 
whether  the  amendment  changes  the  claim  or  defense  sub- 
stantially or  not;  see  Bearddey  v.  Stovers^  (7  How.  294,) 
recognizing  that  distinction;  while  in  our  code  the  restric- 
tion is,  by  the  language  of  the  law,  applied  to  amendments 
before  [*428]  trial  as  well  as  after,  ^is  strict  rule  with  r^ 
gard  to  amendments  before  trial  may  produce  inconveniencei 
but  it  is  the  strictness  of  the  statute,  and  can  be  remedied 
only  by  the  legislature. 

The  judgment  must  be  reyers^d,  with  costs  to  the  plaintiff 
in  error,  and  the  cause  remanded  to  th^  district  court,  with 
instructions  to  strike  out  the  amendment  to  the  reply,  and 
retry  the  cause. 

All  the  Justices  concurring. 


LOUIB  LA.TTIUBMT  V.  AmTOINS  BkBHDBB. 

1.  Battkst;  lAMUaHonM.  An  action  brought  by  plaintiff  against  the 
defendant  for  wounding  him  by  the  n^ligent  discharge  of  a  gun  is 
an  action  for  a  battery,  and  therefore  comes  within  the  provisions 
of  section  twenty-three  of  the  code  of  1859,  and  should  be  brought 
within  one  year. 

1  Luf  iTATioMB.  The  answer  to  such  a  cause  of  action,  setting  up  as 
defenses,  Jfr«C,  that  the  cause  of  action  did  not  accrue  within  three; 
iecondy  that  it  did  not  accrue  within  four;  and,  Ihird,  that  it  did  not 
accrue  within  two  years  before  the  commencement  of  the  action; 
held,  that  these  defences  were  all  valid. 

Error  from  Shavmee  District  CourL 
The  &cts  are  stated  in  the  opinion  of  the  court 

Elmore  &  Martitiy  for  plaintiff  in  error: 

The  cause  of  action  set  out  in  the  petition  in  this  case  is 
alleged  to  have  accrued  on  the  14th  day  of  March,  1858. 

26— iKAB. 
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The  acts  of  1855  were  then  in  force,  (See  aCt8/of''55,  p,  96, 
§  4.)  The  laws  of  1868  went  into  effect  AprU  1, 1858.  (See 
act  1858,  p.  169,  §  614.)  Within  what  time  action  to  b*^  com- 
menced. (See  act  1858,  p.  67,  §  15.)  [*429]  The  acts  of 
1859  were  in  force  on  the  first  of  June,  1S59.  (See  (^*omp. 
Laws,  p.  232,  §  624.)  Within  what  time  action  is  to  be  com- 
menced. (See  Comp.  Laws,  p.  127,  §  22.) 
♦  T.  Every  citizen  is  guarantied  by  the  law  personal  secunty. 
The  wounding  of  Bemier  was  a  violation  of  this  right  ( 1 
Black.  Com.,  p.  97,  part  3;  2  Bouv.  Inst  2211, 2212;  4  Bouv. 
Inst  3594,  3595.) 

II.  Rights  relate  not  only  to  the  person  but  io  things,  (1 
Black*  Com.  87,  88j).and  in  their  more  extended  signification 
include  violation  of  contracts.  (2  Bouv.  Inst.  2208,  2211, 
2212;  2  Black.  Com.  158;  Bouv.  Law  Die.  669;  2  Bouv.  Law 
Die.  484;  1  Black.  Com.  124,  139.) 

III.  Section  twenty-two,  compiled  laws,  (p.  127,)  is  in  the 
very  broadest  terms,  and  includes  the  violation  of  all  rights, 
not  only  of  the  person  but  of  things,  and,  according  to  Mr. 
Justice  Blackstone,  even  to  contracts.  (See  authorities  cited 
above.) 

Section  twenty-two  limits  all  actions  for  injury  to  the  rights 
of  the  plaintiff,  not  arising  under  a  contract  and  not  herein- 
after enumerated,  to  two  years.  This  injury  waa  not  under 
a  contract  and  is  not  thereafter  enumerated. 
.  IV.  Section  twenty-five  of  same  act  refers  to  relief  not 
hereinbefore  provided  for.  Relief  has  a  technical  meaning, 
referring  to  chancery  proceedings.  (2  Bouv.  Law  Dia  441 ; 
Comp.  Laws,  p.  838.)  The  limitation  law  of  Kansas  is  an 
exact  copy  of  the  Ohio  statutes,  except  as  to  time.  (Ohio 
Stat.  p.  627.) 

J.  &  D,  Brockway,  for  defendant  in  error; 

The  shooting  occurred  in  March,  1858.  The  legislature  of 
1855  limited  this  class  of  actions  to  three  years  from  the 
time  the  cause  of  action  accrued.  (Laws  1855,  p.  96,  §  4.) 
The  legislature  of  1858  passed  a  new  limitation  act,  and 
from  the  section  corresponding  to  section  four  of  tiie  act  of 
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[^430]  1855  omitted  the  words  ''  to  the  peisoxL"  (See  Laws 
1858,  p.  67,  §  15.) 

This  le^slature  also  presoribed  a  new  and  different  limita- 
tion to  all  causes  of  action  for  ^*  injury  to  tiie  person,"  included 
in  the  fourth  section  of  the  act  of  1355|  by  the  provisions  of 
section  eighteen  of  the  act  of  1858. 

Sections  twenty-two  and  twenty-five  of  the  act  of  1869  are 
identical  with  sections  fifteen  and  eighteen  of  the  act  of  1858| 
except  the  limitation  in  section  fifteen,  act  of  1858,  is  changed 
by  the  act  of  1859  from  four  to  two  years.  Now,  when  the 
legislature  amends  or  alters  a  law,  it  is  to  be  ptesumed — a 
positive  provision,  such  as  was  in  the  act  of  1855,  being  left 
out — ^that  it  is  intended  to  abrogate  it.  The  code  of  New  York, 
from  which  our  code  is  mediately  derived  through  the  Ohio 
code,  contains  the  limitation  upon  injuries  to  the  "person" 
in  section  ninety-one,  winch  is  the  corresponding  section 
with  section  twenty- two  of  our  code.  In  copying  that  statute, 
it  was  intended  to  cliange  the  short  limitation  upon  this  and 
other  classes  of  injuries  to  the  person,  else  why  were  the 
words  **to  the  person"  left  out? 

Introducing  the  general  sections  into  the  codes  of  1858 
and  1859,  into  which  this  class  of  actions  now  falls,  shows, 
too,  that  it  was  the  intention  of  the  legislature  to  provide  a 
different  rule  of  limitation  to  cover  what  was  stricken  out  of 
section  four  of  the  act  of  1855.  There  being  no  other  section 
of  the  code  of  1859  under  which  this  cause  of  action  is  lim- 
ited, it  falls  .plainly  within  the  provisions  of  section  twenty- 
five  of  the  code  of  1859,  making  the  limitation  two  years* 

The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J.:  Bemier  brought  his  action  in  the  district 
court  on  the  twenty-fourth  day  of  December,  1860,  for 
wounding  him  by  the  negligent  discharge  of  a  gun.  Lau- 
rent answered,  setting  up  as  defenses,  firsts  that  the  cause  of 
action  did  not  accrue  within  three ;  8ec<mdy  that  it  did  not 
[*431]  accrue  within  four;  and,  thirds  that  it  did  not  accrue 
within  two  years  before  the  commencement  of  the  action. 
To  these  several  allegations  Bemier  demurred,  on  the  ground 
that  neither  of  them  constituted  a  defense  to  the  action. 
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The  court  sustained  the  demurrer,  and  Bemier  recovered  a 
judgment,  which  Laurent  seeks  to  have  reversed  for  error  of 
the  court  in  sustaining  the  demurrer. 

The  sole  question  is  whether  the  cause  of  action  was 
barred  by  the  statute  of  limitation,  and  that  question  de* 
pends  solely  on  the  construction  of  the  limitation  law,  con* 
tained  in  the  code  [of]  procedure  in  1859.  The  plaintiff  in 
error  claims  that  section  twenty-two  of  the  code  applies  to 
the  case,  and  requires  the  action  to  be  commenced  within 
two  years  after  the  cause  of  action  accrued;  while  the  de- 
fendant insists  that  the  case  falls  within  the  provisions  of 
section  twenty-five,  which  allows  ten  years  to  commence 
actions  for  causes  therein  referred  to. 

We  think  neither  is  correct  The  language  of  neither  of 
those  sections  seems  appropriate  to  describe  such  a  cause  of 
action  as  the  one  in  question.  But  section  twenty-three  de- 
clares that  "  an  action  for  libel,  slander,  assault,  battery, 
malicious  prosecution  or  false  imprisonment,"  can  only  be 
brought  within  one  year.  Bouvier's  Law  Dictionary  (vol.  1, 
p.  162,)  defines  a  battery  as  "the  unlawful  touching  the  per- 
son of  another  by  the  aggressor  himself  or  any  other  sub- 
stance put  in  motion  by  him,"  and  after  citing  several 
authorities  proceeds  to  say,  "it  must  be  either  willfully  com- 
mitted or  proceed  from  want  of  due  care,"  and  cites  Starkie, 
696;  Hob.  134;  Plowd.  19;  3  Wend.  391.      ^ 

In  BvUock  V.  Bahcockj  (3  Wend.  391,)  the  defendant,  a  boy, 
negligentiy  shot  an  arrow,  and  thereby  put  out  the  plaintiff's 
eye.  Action  was  brought  for  trespass,  assault  and  battery, 
and  the  plaintiff  had  a  verdict  A  motion  was  made  in  the 
supreme  court  for  a  new  trial,  but  the  verdict  was  sustained. 
Marcy,  J.,  delivered  the  opinion  of  the  court,  and  cited  sev* 
eral  BngTiflh  authorities,  holding  an  action  for  a  ['''432]  bat- 
tery to  be  maintainable  for  such  negligent  wounding.  These 
authorities  show  that  the  wounding  charged  in  the  case 
under  consideration  may  properly  be  described  as  a  battery, 
and  the  case,  therefore,  comes  within  the  provisions  of  sec- 
tion twenty-three  above  cited,  limiting  the  time  for  com- 
mencing action  to  one  year.    The  three  defenses  set  up  were, 
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therefore,  all  valid|  and  the  demurrer  should  have  been  over- 
mled. 

The  judgment  of  the  district  court  must,  therefore,  be  r^ 
Teroed,  with  cost  to  plaintiff  in  error,  and  the  cause  remanded 
for  a  new  triaL 

All  the  Justioes  concurring. 


CSiTT or  Lbayinwobth,  etal^r.  Maboakbt  NoBTOH,e<alL 

1.  MumciPAL  CoRPORATioKB.  All  powcis  Bot  esEpressl/  granted  by 
the  charter  of  a  municipal  oorporation,  or  neoeesary  to  carry  out 
these  powers,  hdd  to  be  denied.  It  can  take  nothing  by  implica- 
tion. {Leavmworih  v.  JRankin,  2  Kas.  857;  Buma  «.  Atchwmg  IdL 
455.) 

S.  LsAYXNWOBTH.  The  dty  of  Leavenworth  is  a  municipal  corpora- 
tion created  by  act  of  the  legislature,  and  its  powers  are  strictly 
limited  and  controUed  by  the  provisions  of  the  charter. 

3.  ;  Powen  Conddered;  IktxcUion,    Sections  one^  two,  three, 

four,  seven  and  twelve  of  article  seven,  and  sections  one,  three  and 
four  of  article  ten,  of  the  charter  of  the  city  of  Leavenworth,  in 
force  in  June,  1858,  contain  all  the  powers  expressly  granted  to  levy 
taxes  upon  real  estate  in  said  city,  and  no  power  is  expressly 
granted  to  tax  such  property,  except  to  the  extent  of  five  mills  on 
the  dollar  for  general  revenue,  one  mill  on  the  dollar  for  the  pur- 
chase of  lots  and  the  erection  of  school  houses  thereon,  and  one 
miU  on  the  dollar  for  the  support  of  common  schools.  The  taxa- 
tion of  the  year  1859  is,  to  that  extent,  undoubtedly  legal  and  valid. 
The  power  of  the  dty  of  Leavenworth  to  raise  more  than  seven 

KoT&— Where  a  deflnible  portkm  of  the  tax  is  legal  and  the  balance  illegal, 
•qioftj  win  relhto  to  Interfere  nnles  that  which  is  legal  be  flnt  paid.  (OttaiMi  t. 
BoTMy,  10  Kaa.  270 ;  anith  w.  Leowenworih,  9  Id.  296.)  The  case  of  the  CUy  t^  Leaven- 
mora  V.  MMicm,  (1  Kaa.  482,)  may  teem  at  flnt  to  conflict  with  the  propoeitlon,  as 
llure  tt  was  eonoeded  by  the  oonit  that  a  portion  of  the  tax  was  legal  and  stiU  tha 
ezecatlon  of  tax  deed  restrained.  For  all  that  appears  in  the  opinion  of  the  court, 
tha  legal  portion  may  already  have  been  paid  or  tendered.  At  any  rate,  the  atten- 
tion of  Che  court  was  not  drawn  to  the  pfeciee  point  here  presented,  and  it  Is  onlj' 
inddentally  stated  that  a  portion  of  the  tax  was  legal,  in  order  to  show  Ihe  iUegalil^ 
of  (he  rest  The  same  rale  applies  to  deeds  and  sales.  (Per  Brewer,  J.,  hagmnmot  v 
CtBttn,  11  Kaa.  600.) 
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millB  on  the  dodlar  tax  on  real  estate,  for  erectile  hoq)ital8,  po<^r 
houses,  market  houses,  etc.,  is  not  neoessarily  implied  from  the 
.provisions  in  the  charter  making  it  the  duty  of  its  officers  to  erect 
these  buildings.  The  granting  of  a  perpetual  injunction  against 
conveying  real  estate'  sold  for  nonpayment  of  such  tdj:  muiariMd, 
{Bwma  V.  Atchiaon,  2  Kaa.  455.) 

Error  from  Leavenworth  District  OourL 

[*433]  A  STATEMENT  of  the  &ct8  of  the  case  appears  in  the 
opinion  of  the  court. 

Thomas  P.  Fentoriy  for  plaintiflf  in  ei^or. 

Robert  Orodcr,  for  defendant  in  error; 

I.  The  city  had  no  authority  to  levy  more  than  seven  mills 
on  the  dollar.  (Charter  of  City,  §  1,  art.  7;  Blackwell  on 
Tax  Titles,  pp.  45,  46,  56,  524,  525.) 

II,  The  city  had  no  authority  to  convey  property  sold  for 
taxes.  (Charter  of  City,  §  2,  art  7|  and  same  authorities 
above  cited.) 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J. :  The  city  of  Leavenworth,  by  its  proper  offi- 
cers, levied  upon  certain  lots  th<*  following  taxes  for  the  year 
1858,  to  wit:  Mrst  A  tax  of  one-half  of  one  per  cent,  on  the 
dollar  for  the  purpose  of  general  revenue.  Second.  A  tax  of 
one  mill  on  the  dollar  for  the  purchase  of  lots  and  the  erec- 
tion of  school  houses  thereon  within  the  city.  Third.  A  tax 
of  one  mill  on  the  dollar  for  the  support  of  schools  in  said 
city.  Fourth.  A  special  tax  of  one  and  one-half  mills  on  the 
dollar  for  the  support  and  maintenance  of  a  city  hospital, 
and  the  support  and  care  of  the  poor  of  the  city.  Fifih.  A 
special  tax  of  ten  mills  on  the  dollar  to  defray  the  liabilities 
and  (expenses  of  the  city  incurred  in  the  erection  of  a  market 
house  and  city  halL  Siacth.  A  special  tax  of  one  mill  on  the 
dollar  for  the  purpose  of  paying  interest  on  the  bonds  of  the 
city,  issued  in  1858,  which  fiEill  due  in  1859.  Seventh.  A 
special  tax  of  two  mills  on  the  doUar  for  culverts  and  bridges. 
Eighth,  A  special  tax  of  one  mill  on  the  dollar  for  buildiuic 
cisterns  and  support  of  the  fire  department 
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[*4S4]  Said  taxeB  not  being  i>aid  upon  the  late  owned  bj 
defendants  in  error,  the  city,  by  its  officers,  od  w  about  thii 
9th  day  of  «ta!ie,'  18S9,  proceed  to  sell  said  lots  at  auction^ 
and  in  1861  were- about  to*' execute  deeds  for  said  lots  to  the 
purchasers  at  such  sale,  when  defendants  in  error  commenced 
suit  in  the  district  oourt  for  Leavenworth  county,  to  have 
said  ^  sales  set  aside,  and  to  have  said  oity  and  its  offioprg 
restrained,  by  it^junotion,  from  conveying  said  lots  in  pursu- 
ance of  said  sales,  and  from  executing  and  delivering  deeds 
to  the  purchasers. 

The  city  of  Leavenwdrfh,  and  Geoige  Einstdn,  etty  derk^ 
the  now  plaintifii  in'  error,  appeared  and  defended  against 
said  suit,  and  on  the  16th  of  June,  1862,  a  decree  was  made 
by  said  court  perpetually  enjoining  the  city  and  its  officers,  bb 
prayed  for  by  the  defendants  in  error.  From  that  decree  the 
plaintifis  in  error  seek  to  be  relieved,  by  bringing  their  cause 
into  this  oourt  on  petition  in  error. 

Article  seven  of  the  charter  of  the  city  of  Leavenworth,  in 
force  at  the  time  of  this  levy  and  sale,  defines  the  powers  of 
said  city,  which  are,  among  other  things,  as  follows,  to  wit: 

S£a  1.  The  city  council  shall  have  power  to  levy  and  col- 
lect taxed  upon  all  real  and  personal  property  within  the 
limits  of  the  city,  for  the  purpose  of  general  rev^ue,  not  td 
exceed  ane^half  of  one  per  cent,  upon  the  assessed  value  thereof 
in  each  yeari  in  any  manner  to  be  previously  provided  by 
ordinance,    to  . 

Bbc.  2.  To  provide  for  the  sale  of  real  estate,  eta 

Bec.  3.  To  impose  a  poll  tax  not  exceeding  one  dollan 

Sec.  4.  To  levy  and  collect  a  license  tax  on  auctioneerSi 
taverns,  hawkers,  peddlers,  etc. 

8ixx7..To  erect,  establish  and  regulate  hospitals,  work 
houses  and  poor  houses,  and  provide  for  the  government  and 
support  of  the- same. 

['^'435]  8ec.  12.  To  erect  and  establish  market  houses  and 

market  places,  and  to  regulate  and  govern  the  same,  and  to 

provide  for  the  erection  of  all  other  useful  and  necessary 

buildings  frr  the  use  of  the  city. 

'  Article  ten  provides  for  the  government  and  support  of 
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common  schools  in  said  city,  and  nontains,  among  others,  the 
following  provisions,  to  wit: 

Ssa  1.  The  council  of  said  city  are  hereby  authorized  and 
required,  at  the  expense  of  said  city,  to  provide  for  the  sup- 
port of  common  schools  therein* 

Ssa  8.  The  said  councilare  hereby  authorised  and  required 
to  purchase,  in  fee  simple,  or  to  receive  as  a  donation  for  the 
use  of  said  city,  at  the  expense  of  the  same,  in  each  of  said 
school  districts,  a  suitable  lot  of  land  •  •  •  •  for  a  school 
house,  and  ...  to  cause  to  be  erected  thereon  a  good 
and  substantial  school  house,  and  to  defray  the  necessary 
expenses  of  the  building  and  construction  of  said  school 
houses,  as  also  to  pay  the  purchase  money  for  the  lots  of  land 
on  which  the  same  shall  be  erected.  It  shall  be  lawfal,  and 
is  hereby  made  the  duty  of  said  city  council  annually  to  levy 
or  cause  to  be  levied,  in  addition  to  the  other  taxes  of  the 
city,  a  tax,  not  greater  than  one  mill  on  the  dollar,  upon  all 
property  in  said  dty  liable  to  taxation  for  city  purposes,  until 
a  sufficient  sum  shall  be  raised  and  collected  from  such  tax 
to  meet  the  expenses  which  shall  be  incurred  for  the  purchase 
of  lots  of  land,  and  for  the  erection  of  school  houses  aforesaid. 

Sec.  4.  That  for  the  purpose  of  more  effectually  support- 
ing common  schools  in  said  city,  and  to  secure  tiie  benefit 
and  blessings  of  an  education  to  all  the  children  therein,  it 
shall  be  the  duty  of  the  city  council,  and  they  are  hereby 
authorized,*  to  levy  and  collect  an  annual  tax  of  one  mill  on 
a  dollar  upon  all  the  property  in  said  city  subject  to  taxa- 
tion for  city  purposes,  which  tax  shall  be  exclusively  appro- 
priated to  defray  the  necessary  expenses  of  said  schools. 

['''436]  These  sections  contain  all  the  powers  tnapre»A'^ 
granted  to  levy  taxes  upon  real  estate  in  said  city ;  and  it 
will  be  seen,  upon  examination,  that  no  power  is  expressly 
granted  to  the  council  to  tax  such  property,  except  to  the 
extent  of  five  mills  on  the  dollar  for  general  revenue,  one 
mill  on  the  dollar  for  the  purchase  of  lots  and  the  erection 
of  school  houses  thereon,  and  one  mill  on  the  dollar  for  the 
support  of  common  schools. 

To  this  extent  the  power  is  expressly  given,  and  the  taxa- 
tion of  the  year  1858  is  to  that  extent  undoubtedly  legal  and 
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valid;  that  is  to  say,  to  the  extent  of  seven  mills  on  the  dol- 
lar. As  to  the  remainder  of  the  taxes  levied  in  that  year,  no 
express  authority  is  claimed  on  the  part  of  the  plaintiffs,  but 
they  claim  thaf,  inasmuch  as  it  is  made  the  duty  of  the  city 
to  erect  hospitals,  poor  houses,  market  houses,  etc.,  the  power 
to  raise  money  for  that  purpose  is  necessarily  implied.  We 
do  not  think  so.  The  city  of  Leavenworth  is  a  municipal 
corporation  created  by  the  act  of  the  legislature,  and  its 
powers  are  strictly  limited  and  controlled  by  the  will  of  its 
creator,  as  expreE^ed  and  defined  in  t^e  charter  or  act  of  in- 
corporation. 

All  powers  not  expressly  granted  by  the  charter,  or  neces- 
sary to  carry  out  the  poweis  expressly  granted,  are  denied. 
The  corporation  can  take  nothing  by  implication.  The 
authorities  to  this  effect  are  too  numerous  and  too  well 
known  to  need  citation.    The  judgment  must  be  afibmed. 

Ail  the  Justices  concurring. 


[*437]  Joseph  P.  Root  v.  S.  6.  Bradlet. 

1.  LnoTATioim;  Adndrdttraicr;  Que  at  Bar,  G.  gave  the  note  in  suit 
to  B.,  defendant  in  error,  dated  March  4, 1858,  due  in  thirty  daya, 
which  was  guarantied  by  R,  plaintiff  in  error.  S.  was  indebted  to 
G.  for  rent  By  agreement  between  the  three,  S.  was  to  board  B. 
and  apply  his  bill  therefor  on  this  note,  and  thus  pay  his  rent  G. 
died  in  August,  1858,  and  R.  was  appointed  his  administrator.  In 
probate  court  the  amount  of  the  board  bill,  which  ran  before  and 
after  the  death  of  G.,  was  applied  in  jMiyment  on  the  note  and 
indorsed  thereon  by  his  direction.  A  part  of  this  board  bill  accrued 
within  three  years  next  before  the  commencement  of  the  action  on 
the  note  by  B.  against  B.,  individually,  in  the  court  below.    Held : 

1.  That  the  payment,  to  the  extent  of  the  board  bill,  was  perfect, 
and  that  the  indorsement  thereof  on  the  note  was  merely  an  admis- 
don,  by  the  holder  of  the  note,  of  a  payment  already  made. 

VarKr-PwgHal  payment  made  by  one  debtor  on  a  note  will  not  nupend  the 
ranning  of  the  statute  of  limitation  in  favor  of  the  other  debtors  thereon^  although 
the  paitf  paying  be  the  principal  debtor,  and  the  others  only  sureties.  {Bledew. 
SMider,2l>Kaa.».) 
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2.  That  the  direction  of  R.,  as  administrator,  to  have  the  payment 
indorsed,  could  not  affect  his  right  to  plead  the  statute  of  limitation 
in  an  action  on  the  note  against  him  individually  for  the  balance. 

3.  That  the  amount  applied  on  the  note  for  the  board  had  after 
the  death  of  G.,  might  be  regarded  aa  a  payment  by  the  administrap 
tor,  under  direction  of  the  probate  court. 

4.  That  the  payment  by  B.,  in  the  case  at  bar,  ia  not  an  ^acknowl- 
edgment of  an  existing  liability,  debt  or  claim,  or  a  promise  to  pay 
the  same/*  under  section  thirty-one  of  the  civil  code. 

5.  That  the  rendition  of  judgment  therein  against  him  in  the 
court  below,  over  his  answer  setting  up  the  statute  of  limitatioii 
against  the  note,  was  error. 

2. .    Where  the  community  of  interest  has  been  seyered  by 

the  death  of  a  joint  contractor,  payment  by  the  executor  or  admin- 
istrator of  one  of  the  two  joint  promisors  will  not  take  the  note 
out  of  the  statute,  as  against  the«urviving  contra<^r. 

3.  ;  Statute.    The  decision  in  EUiatt «.  Lochnane  e(  <rf.,  (ante,  p. 

125,}  that  the  limitation  law  of  February  12, 1858,  applies  to  causes 
of  action  existing  when  it  was  passed,  and  that  the  time  for  com- 
mencing such  actions  was  extended  one  year,  sustained,  and  field  to 
be  decisive  of  the  point  in  the  case  at  bar,  arising  under  the  statutes 
of  1859.    (Bamea  v.  Gcarvey^  4  Kas.  555.) 

Error  from,  Wyandotte  District  OourL 

Smith  applied  to  the  defendant  below,  as  administrator  of 
Goodrich,  to  allow  his  claim  for  the  board  of  Bradley,  that 
the  same  might  be  settled.  The  defendant  below  said  that  if 
the  probate  court  would  allow  the  claim  he  had  no  objection 
to  allowing  it,  and  the  claim  was  presented  and  allowed,  and 
[*438]  thereupon  indorsed  on  the  note  pursuant  to  the  orig- 
inal agreement  with  Goodrich,  by  A.  B.  Bartlett,  attorney  of 
defendant  below  in  the  matter  of  said  Goodrich's  estate,  and 
with  the  consent  and  by  the  order  of  defendant  below.  The 
foots  of  the  case  farther  appear  in  the  opinion  of  the  court. 

Cooper  &  Stockton,  for  plaintiff  in  error: 

The  note  upon  which  this  action  is  founded  was,  upon  its 
face,  barred  by  the  statute  when  this  action  was  commenced, 
hence  the  defendant  in  error  must  prove  affirmatively  an 
acknowledgment  or  promise  within  three  years.  A  payment 
is  evidence  of  an  acknowledgment  of  the  debt,  and  is  taken 
as  an  acknowledgment 
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I.  Our  statute  requires  the  signature'  of  the  party  to  be 
charged  to  an  acknowledgment  or  promise  in  writing;  hence 
the  acknowledgment  or  promise  of  one  joint  promisor  will 
not  bind  his  co-promisor,  or,  if  one  joint  promisor  may  not 
bind  his  co-signer  by  au  express  acknowledgment  in  writing, 
can  he  do  so  by  paying  one  penny  on  the  contract?  This 
wonld  convict  our  legislature  of  a  great  inconsistency. 

IL  A  payment  made  by  a  part  of  the  joint  and  several 
makers  of  a  promissory  note,  within  three  years  before  sua^ 
is  brought,  and  before  the  action  is  barred,  will  not  renew  ox 
revive  the  debt  as  to  the  other  makers.  (Barger  v.  Davison^ 
22  Barb.  68 ;  WincheU  v.  Hicks,  Western  Law  Mon.  1859,  p,  i69i 
Vancuren  v,  Parmala,  2  Corns.  523;  Seney's  Code,  55,  note  6, 
p.  54,  note  24.) 

III.  The  plaintiff  was  surety.  The  only  payment  ever 
made  was  ma'de  by  Goodrich,  the  principal,  in  his  lifetime. 
The  payment  was  small.  The  note  is  at  six  per  cent  per 
month.    The  equities  are  aU  with  this  plaintiff. 

IV.  All  that  tiie  plaintiff  in  error  said  about  the  note,  the 
claim  of  Smith  and  the  indorsement,  was  as  administrator 
of  Goodrich.  He  had  no  right  or  authority  to  say  anything 
(except  as  administrator)  upon  the  subject  [*489i]  The 
plaintiff  did  nothing,  and  nothing  that  he  could  say  would 
remove  the  bar  or  levive  the  note  against  him.  (Stat.  86, 
)  81.)  If  he  had  made  the  indorsement  himself  it  woul(ji 
not  have  renewed  the  note,  because  not  signed  by  him,  and 
the  payment  was  not  niade  by  him. 

Any  promise  by  him  as  administrator  would  be  void,  and 
could  not  revive  a  debt  (Stat.  p.  568,  §5.)  This  plaintiff 
could  neither  create  nor  revive  a  liability  by  declaration,  or 
anything  he  could  say,  in  the  face  of  the  above  statutes. 

V.  The  fects  show  the  payment  by  Goodrich.  Suppose 
Goodrich  alive,  Root  orders  him  to  pay  on  the  note — orders 
him  to  make  an  acki^owledgment,  or  requests  him  to  give  a 
written  acknowledgment  or  promise,  Boot  would  not  be  held 
thereby  and  the  debt  revived  against  him.  The  law  requires 
bis  signatuce  to  revive  as  against  him. .  Declarations  or  orders 
could  not  do  it. 

VI.  The  answer  of  defendant  below  stands  by  law  admitted 
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to  be  BO  intended,  and  are  construed  accordingly  unless  a 
retro&ctive  operation  is  clearly  indicated.  (16  U.  8.  Dig.  109, 
§16;  2  id.  801,  §179.) 

The  opinion  of  the  court  wa«  deliver^  by  [*442] 

Cobb,  C.  J,:  One  Wm.  Goodrich,  on  the  4th  of  March,  1858, 
made  his  promissory  note  to  Bradley,  the  defendant  in  error, 
due  thirty  days  after  date,  and  Root,  the  plaintiff  in  error, 
guarantied  the  payment  of  it  at  maturity.  Goodrich  died  in 
August,  1858,  after  having  made  an  arrangement  with  one 
Smith  for  boarding  Bradley  and  applying  the  price  of  board 
on  the  note.  Bradley  received  board  both  before  and  after 
Goodrich's  death,  pursuant  to  that  agreement 

Root,  the  plaintiff  in  error,  became  administrator  of  the 
effects  of  Goodrich,  and  Smith  applied  to  him  to  allow  his 
claim  against  the  estate  of  Goodrich  for  tliat  board.  Root 
said  if  the  probate  court  would  allow  the  claim  he  had  no 
objection  to  do  sot  It  was  presented  and  allowed  by  the  pro- 
bate court,  and  by  Root's  direction  indorsed  oh  the  note,  pur- 
suant to  the  original  agreement  with  Goodrich.  This  action 
was  commenced  on  the  30th  day  of  August,  1861 — more  than 
three  years  after  the  note  fell  due — in  the  district  court,  to 
recover  the  balance  of  the  note  from  Root  Root  sets  up  the 
statute  of  limitation  as  a  bar,  and,  the  above  facts  appearing, 
the  court  rendered  judgment  against  him  for  the  balance  of 
the  note,  which  judgment  the  plaintiff  in  error  now  seeks  to 
have  reversed,  on  the  ground  that  the  demand  was  barred,  bm 
to  him,  by  the  statute  of  limitation,  which  went  into  force 
the  1st  of  June,  1859. 

The  defendant  insists  that  the  statute  does  not  apply  (o 
causes  of  action  existing  when  it  was  passed. 

In  EllioU  V,  Lochnane  et  al.,  decided  at  the  January  term, 
1862,  (ante,  p.  125,)  this  court  held  that  the  limitation  law, 
passed  February  12,  1858,  entirely  similar  to  the  present, 
except  in  the  time  necessary  to  bar  an  action,  did  apply  to 
such  causes  of  action,  and  that  the  time  for  commencing  that 
action  was  extended  one  year,  by  the  substitution  of  that  act 
for  the  preceding  one  prescribing  a  shorter  limitation.    In 
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that  case  the  cause  of  action  was  in  existence  before  the  pas- 
sage of  the  law  of  [^443]  1858,  and  we  are  nnable  to  distin- 
guish it  in  principle  from  the  one  at  bar.  The  decision  of 
that  case  is,  therefore,  decisive  of  the  point  imder  considera- 
tion in  this.  Was^the  case  taken  out  of  the  operation  of  the 
statute  by  the  indorsement  made  for  board  furnished  to 
Bradley? 

The  record  shows  that  Smith  rented  a  house  of  Goodrich, 
and,  by  agreement  of  Smith  and  Bradley  and  Goodrich,  Smith 
was  to  board  Bradley  in  payment  of  his  rent,  and  the  price 
of  the  board  was  to  be  applied  in  payment  of  the  note  in 
question.  Under  that  agreement,  the  board  received  by 
Bradley  would  operate  as  payment  of  Smith's  rent  to  Good- 
rich, and  as  payment  pro  tanto  of  the  note  Bradley  held 
against  Goodrich.  This  agreement  the  probate  court,  in  al- 
lowing Smith's  account  against  Goodrich  for  boarding  Brad- 
ley, sanctioned  and  adopted,  and  the  payment  of  the  note  to 
that  extent  was  perfect,  without  any  indorsement  upon  it. 

The  indorsement  was  an  admission  by  the  holder  of  the 
note  of  a  payment  already  made.  It  could  affect  no  rights 
between  the  estate  of  Goodrich  and  Bradley,  except  to  give 
the  administrator  of  the  former  more  ready  means  of  proving 
a  payment  already  made;  and  the  request  of  Boot,  as  admin- 
istrator, to  have  such  evidence  (for  that  is  what  his  direction 
to  make  the  indorsement  amounts  to)  as  clearly  could  not 
affect  his  right  to  plead  the  statute  in  an  action  against  him 
individually  for  the  balance  of  the  note. 

Section  thirty-one  of  the  code  prescribes  what  shall  be 
necessary  to  take  a  case  out  of  the  operation  of  the  statute 
a^er  the  time  allowed  by  the  act  shall  have  elapsed.  It  must 
be  a  payment  of  some  part  of  the  principal  or  interest,  or 
"an  acknowledgment  of  an  existing  liability,  debt  or  claim, 
or  a  promise  to  pay  the  same,  .  .  .  but  such  acknowl- 
edgment or  promise  must  be  in  writing,  signed  by  the  party 
to  be  charged  thereby." 

There  is  no  pretence  of  any  such  acknowledgment  or 
promise  by  Root,  but  it  is  argued  that  a  payment  on  behalf 
[*444]  of  Goodrich  by  the  administrator  of  his  effects  will 
take  the  case  out  of  the  operation  of  the  statute;  and  as 
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Bradley  received  board  after  the  death  of  Qoodrich  and  for 
a  few  days  within  three  years  before  the  action  was  com- 
menced, which  was  applied  on  the  note,  this  few  days  board 
may,  perhaps,  be  regarded  as  a  payment  by  the  administrator, 
under  direction  of  the  probate  courts  and  as  raising  the 
question  argued. 

It  was  held  by  Lord  Mansfield  in  WhUcomb  v.  Whiting^  (2 
Doug.  R.  652,)  cited  in  Angell  on  Limitations,  (§  248,)  that 
the  acknowledgment  of  one  joint  contractor  would  take  the 
case  out  of  the  statute  as  to  his  co-contractor,  and  that  prece* 
dent  was  long  followed  in  England,  and  the  doctrine  indis- 
criminately applied  to  payment  and  other  acknowledgment; 
and  the  English  authorities  have  been  followed  to  some  extent 
in  this  country.  But  in  England  later  decisions  have  shaken 
that  doctrine.  (See  Angell  on  Limitations,  p.  278,  note  2  to 
§  260.)  And  in  this  country  the  current  of  modem  authority 
is  strongly  in  a  contrary  direction.  (See  §§  259  and  260  of 
same  volume,  and  notes  citing  numerous  cases.) 

But  that  question  need  not  be  decided  here,  as  in  this  case 
the  payment  (if  such  it  may  be  regarded)  is  made,  not  by 
the  joint  contractor  but  by  the  administrator  of  his  estate, 
under  direction  of  the  probate  court,  and  it  has,  we  think, 
been  constantly  held,  both  in  England  and  America,  that 
where  the  community  of  interest  had  been  severed  by  the 
death  of  a  joint  contractor,  such  admissions  of  a  co-contractor 
would  not  bind  the  executor  or  administrator,  nor  those  of 
the  executor  or  administrator  the  co-contractor.  (See  Angell 
on  Lim.,  §§  251,  252  and  cases  there  cited.)  There  is,  there* 
fore,  neither  payment  nor  other  admission  to  deprive  the 
plaintiff  in  error  of  the  benefit  of  the  statute. 

The  cause  of  action  was  barred,  and  the  judgment  against 
him  is  erroneous  and  must  be  reversed,  with  costs  to  the 
plaintiff,  and  the  cause  remanded  to  the  district  court  with 
[*445]  directions  to  render  judgment  in  £Givor  of  Root,  the 
defendant,  and  against  Bradley,  the  plaintiff,  for  the  costs 
therein. 

All  the  Justices  concurring. 
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Samuel  C.  Rose,  et  oL^  y.  Solomon  Madden. 

L  FRiKaPAL  AND  BuRBTT.  The  decision  in  Kupfer  «.  SjfxmhorBl  et  al.^ 
(ante,  p.  77,)  that  in  determining  which  persons,  bound  by  a  joint 
and  Beveral  obligation,  are  principals  and  which  sureties  under  sec- 
tion four  hundred  and  sixty-one  of  the  civil  code,  no  pleadings  are 
neceesary ;  that  the  courts  upon  a  proper  showing,  should  direct  the 
clerk  to  enter  judgment,  certifying  which  of  the  defendants  are 
principals  and  which  sureties,  and  that  this  showing  may  be  made 
to  appear  by  parol  or  other  testimony,  confirmed  and  applied  to  this 
case.  (Followed,  FwnU  v.  Jaoobia,  12  £as.  55;  Higby  v.  Ayres,  14  id.  339.) 

2, ;  Presumption  from  Record.    In  an  action  upon  a  note  as 

Mows:  '*  $271.25.  On  ^e  1st  day  of  July  next,  we  promise  to  pay 
W.  W.  Bobb  two  hundred  and  seventy-one  dollars  and  twenty-five 
oents,  value  received.  November  29,  1860.  (Signed^)  8amu£l  C. 
Boss,  William  Somjbbs,  H.  H.  Wilcox,  security.''    Held: 

1.  That  the  addition  by  Wilcox  of  the  word  '^ security"  to  his 
name  forms  no  part  of  the  contract  between  the  obligors  themselves, 
nor  between  them  and  the  obligee. 

2.  That  jMurol  proof  was  admiBsible  to  show  that  Wilcox  was  not 
in  &ct  security. 

3.  That^  the  record  being  silent,  the  supreme  court  will  presume 
that  the  court  below  acted  upon  sufficient  proof,  and  that  judgment 
therein  against  Wilcox  as  principal,  and  the  other  signers  as  sure- 
ties, was  properly  entered. 

Error  frofm  JohTtson  District  OowrL 
The  facts  are  stated  in  the  opinion  of  the  court 

Ebnore  &  Martin,  for  plaintiff  in  error: 

The  petition  in  the  case  is  in  the  ordinary  form.  The  copy 
of  the  note  on  which  the  suit  is  founded  shows  that  H.  H. 
Wilcox  signed  the  note  as  security.  (See  Record,  p.  3.)  Wil- 
cox in  his  answer  sets  up  this  fact  as  a  defense  so  far  as  he 
is  concerned,  (See  Record,  p.  11.)  The  note  proves  this  fact. 
Compiled  laws,  (p.  202,  §  461,)  provides  how  a  judgment  shall 
be  rendered.    The  judgment  in  this  case  is  not  in  accordance 

Note.— Neither  tbe  farm  of  the  paper  nor  the  date  at  which  It  !■  signed  hy  the  ler* 
enl  parties  preTents  Inquiry,  in  an  action  between  the  parties  liable  thereon,  as  to 
who  Is  the  prindpU  debtor  and  who  are  only  sureties.  ( WaUr  Fower  Co,  v.  Brown^  21 

27—1  KAS. 
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with  the  provifiions  of  this  section.  [*446]  This  is  an  error 
appearing  on  the  &jce  of  the  record.  (See  Compiled  Lawa, 
p.  233,  §  4 ;  p.  216,  §§  526  and  627.) 

It  is  clear,  from  an  inspection  of  the  record,  that  there  is 
error  in  the  judgment,  and  the  court  must  reyeise  the  judg- 
ment of  the  court  below. 

No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

EiNGMAJN,  J. :  The  plaintiff  in  error  gave  a  note,  of  which 
the  following  is  a  copy : 

"  $271.26.    On  the  first  day  of  July  next,  we  promise  to  pay 
W.  W.  Bobb  two  hundred  and  seventy-one  dollars  and  twenty- 
five  cents,  value  received. 
"  November  29, 1860.  "  Samuel  C.  Rose, 

'^  William  Somers, 
"H.  H.  WiLoox,  wcurt^.'* 

On  this  note  a  judgment  was  rendered  in  the  district  court 
of  Johnson  county,  against  H.  H.  Wilcox  as  principal  and 
against  Rose  and  Somers  as  sureties,  who  bring  the  case  to 
this  court  to  reverse  or  modify  the  judgment  The  only 
question  presented  by  the  petition  in  error  is,  whether  the 
judgment  of  the  court  below,  against  Wilcox  as  principal 
and  Rose  and  Somers  as  sureties,  is  correct. 

This  court,  in  the  case  of  Kupfer  v.  Sponhcrd  et  oL,  (ante, 
p.  77,)  decided  that,  in  determining  whether  one  or  more 
persons,  bound  by  a  joint  and  several  obligation,  were  prin- 
cipals or  sureties  under  section  four  hundred  and  sixty-one 
of  the  code,  no  pleadings  are  necessary.  That  it  is  made  the 
duty  of  the  court,  upon  a  proper  showing,  to  direct  the  derk 
to  enter  the  judgment,  certifying  which  of  the  defendants  is 
principal  debtor  and  which  are  sureties  or  bail,  and  this 
showing  may  be  made  to  appear  by  parol  or  other  testimony. 

The  record  in  this  case  does  not  show  how  it  was  made  to 
appear  which  of  the  parties  were  principal  and  which  sureties. 

£♦447  j  xhere  is  no  bill  of  exceptions,  and  no  evidence  pre- 
served. It  is  true  that  the  note  itself  is  signed  by  Wilcox  as 
"security,"  and  this,  if  standing  alone  and  unexplained. 
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might  have  authorized  a  judgment  against  Rose  and  Somers 
as  principals,  and  against  Wilcox  as  surety.  But  this  con- 
clusion from  the  note  alone  may  have  been  overborne  by 
testimony  perfectly  conclusive  in  its  force,  that  Wilcox  was 
the  real  principal  and  the  others  sureties  only.  When  the 
record  is  silent  this  court  will  presume  that  the  court  below 
acted  advisedly  and  upon  sufficient  proof,  and  that  the  judg- 
ment was  properly  entered. 

That  parol  proof  was  admissible  we  do  not  doubt  The 
mere  fact  that  Wilcox  added  to  his  name,  when  he  signed 
the  note,  the  word  "security,"  does  not  form  any  part  of  the 
contract  between  the  obligors  and  the  obligee,  nor  between  the 
obligors  themselves.  It  is  at  most  the  statement  of  a  fact 
forming  no  part  of  the  contract,  and  if  untrue  may  be  shown 
to  be  so  by  parol,  as  well  as  any  other  fact    (1  Handy,  271.) 

Plaintiffs  in  error  urge  that  Wilcox  by  his  answer  claimed 
that  he  was  only  surety.  This  is  true ;  but  defendant  in  error 
controverted  this  allegation,  and,  the  proof  being  absent,  we 
cannot  draw  any  inference  from  the  pleading  favorable  to 
plaintiflfe  in  error.  In  his  original  answer  Wilcox  set  forth 
that,  by  a  written  agreement  between  himself  and  his  co-de- 
fendants, he  was  to  pay  the  note.  Whether  this  were  so,  or  if 
it  was  true  what  would  be  its  legal  effect,  we  need  not  deter- 
mine. We  are  forced  to  the  conclusion  that  there  is  no  error 
apparent  upon  the  face  of  the  record.  It  is  therefore  ordered 
by  the  court  that  the  judgment  be  affirmed,  with  judgment 
for  costs  against  plaintiffs  in  error  in  this  court 

Bailey,  J.,  concurring. 

This  cause  having  been  argued  before  Cobb,  C.  J.,  took  his 
seat  upon  the  bench,  he  did  not  participate  in  the  decision 
thereof 
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[♦448] 
Alfred  Gut  v.  The  State  of  Eakbab. 

1.  Indictment;  Arrai  of  JudgmenL  An  objection  to  an  indictment 
commencing  as  follows:  "In  the  second  judicial  district^  sitting  in. 
and  for  the  connty  of  Doniphan,  March  Term,  1862.  The  State  of 
KanKLB  V.  Alfred  Guy:  Indictment  The  jurors  of  the  grand  jury, 
selected,  empaneled  and  sworn  in  and  for  the  body  of  said  county, 
charged  to  inquire  of  offenses  committed  within  the  said  county, 
in  the  name  and  by  the  authority  of  the  state  of  Kansas,  upon  their 
oaths  do  present  and  find  that  Alfred  Guy,^  etc.,  on  the  ground  of 
its  omitting  to  set  forth  that  the  grand  jury  were  of  the  county  of 
Doniphan,  is  not  well  taken.  Such  an  omission  is  not  one  of  thd 
causes  specified  in  section  two  hundred  and  sixty,  criminal  code, 
for  the  arrest  of  judgment,  and  not  available  in  a  motion  under 
that  section. 

2.  AssAUiyr  and  BATtERT;  JwriedicUon.  An  assault  and  battery  is  not 
indictable.  Where  the  appellant  was  indicted  for  an  assault  with 
intent  to  kill,  and  convicted  of  an  assault,  the  finding  was  in  con- 
formity with  section  one  hundred  and  seven  of  the  criminal  code, 
and  not  in  conflict  with  section  two  hundred  and  ninety-eight  of 
the  act  for  the  punishment  of  crimes.  An  assault  is  an  offense  of 
an  inferior  degree  to  an  assault  with  intent  to  kill. 

(Cobb,  C.  J.,  dissenting,  caniended  that  the  district  court  has  no 
jurisdiction  to  try  criminal  cases  for  assault)  i^l 

Appeal  from  Doniphan  District  QmrL 
The  facts  of  the  case  are  stated  in  the  opiniou  of  the  court. 

Albert  Perry y  for  appellant: 

This  cause  is  brought  into  this  court  by  Ouy,  who  urges  as 
grounds  of  error:  Mrst,  The  overruling  of  his  motion  in  arrest 
of  judgment.  Second.  That  the  indictment  is  insufficient  in 
law  to  maintain  said  action. 

Our  objection  to  the  sufficiency  of  the  indictment  is  this, 
that  it  does  not  appear  that  the  indictment  was  found  by  a 

[1]  A  defendant  may  be  charged  with  commlttiiig  murder  in  the  tiat  degree, 
and  then  be  oonvicted,  on  such  charge,  of  committing  an  assault  and  battery  only ; 
provided,  however,  that  the  assault  and  batteiy  are  necessarily  included  ia  sach 
charge.   {8taUv.  O'Kane,  28  Kas.  244.) 
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gnmd  juiy  of  the  oounty.  The  ninety-fifthsectioD  of  the  code 
of  criminal  procedore  provides  ''that  an  indictment  shall  be 
[*449]  sufficient  (among  other  requisites)  if  it  can  be  under* 
8tood  that  it  was  found  by  the  grand  jury  of  the  county  in 
which  the  court  is  held."  There  is  no  such  averment  in  this 
indictment;  and  it  is  only  averred,  "the  jurors  of  the  grand 
j^i  9decUdy  empaneled  and  sworn  in  and  for  the  body  of  thQ 
8aid  county." 

The  plaintiff  was  found  guilty  for  an  assault^  and  assessed 
^  pay  a  fine  of  one  dollar.    The  two  hundred  and  ninety- 
^hth  section  of  the  act  regulating  crimes  and  punishments 
<ieclares  that  assaults  and  batteries  are  not  indictable  offenses, 
^^t  shall  be  punished  in  a  summary  manner  before  justices 
^^  the  peace,  in  conformity  to  the  act  regulating  proceedings 
^  Jiistices  of  the  peace  in  case  of  breach  of  the  peace.  It  may 
J-     ^%ued  that  the  present  act  regulating  the  pxoceedings  of 
I    ^Oes  of  the  peace  in  such  cases  became  a  law  subsequent 
^  ^e  act  regidating  crimes  and  punishments.    Compiled 
Vatrs  (p.  654)  confer  upon  the  district  courts  jurisdiction;  but 
if  jurisdiction  can  be  conferred  by  implication,  (which  he  ar- 
gues not,)  jurisdiction  is  not  conferred  by  this  act,  because  the 
act  declares  that  such  jurisdiction  is  conferred,  if  at  all,  only 
in  cases  where  the  fine  is  imprisonment  or  the  damages  sus- 
tained is  at  least  one  hundred  dollars,  neither  of  which  cases 
is  this. 

In  civil  cases  the  amount  of  the  judgment  determines  juris- 
diction and  settles  questions  of  cost  If  a  party  sue  in  the 
district  court  for  an  amount  over  one  hundred  dollars,  and 
recovers  judgment  for  an  amount  less  than  one  hundred  dol- 
lars, the  costs  do  not  follow  the  judgment,  but  are  taxed  io 
the  party  bringing  the  case  in  the  error  court. 

It  may  be  urged  that  the  crime  of  which  the  plaintiff  was 
convicted  is  of  the  same  nature,  but  of  a  different  grade  of 
the  same  offense  charged  in  the  indictment,  and  the  statute 
(Code  Crim.  Pro.)  authorizes  conviction,  and  that  such  is  this 
case.  But  this  reasoning  cannot  avail  here,  because  the  stat- 
ute [*450]  has  separated  this  offense  from  those  of  a  higher 
grade,  and  made  it  triable  by  another  court. 
If  such  a  doctrine  should  prevail  as  the  above,  a  party  in 
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every  case  of  an  assault  or  an  assault  and  battery  might  b€i 
de&auded  of  a  summary  trial  before  a  justice  of  the  peaoei' 
by  an  mdictment  charging  him  with  a  higher  crime  than  an 
assault  or  an  assault  and  battery.  A  party  might  select  his 
court  by  charging  in  his  complaint  an  amount  regardless  of 
the  judgment,  and  the  court  compelled  to  take  jurisdiction 
of  the  case  by  the  wrongful  act  of  the  party. 

It  is  a  well  settled  principle  in  the  construction  of  statutes, 
that  such  construction  shall  be  given  them,  if  possible,  as 
will  harmonize  them,  that  both  may  stand.  A  different  one 
than  that  here  urged  as  the  proper  construction  defeats  the 
intent  of  the  legislature  in  the  act  regulating  crimes  and 
punishments.    All  of  which  is  respectfully  submitted. 

W,  W,  Guthrie^  attorney  general,  for  appellee: 

I.  The  indictment  is  sufficient,  it  being  headed,  "  District 
court,  county  of  Doniphan,  ss.  In  the  second  judicial  dis- 
trict, sitting  in  and  for  the  county  of  Doniphan,  March  Term, 
1862.  The  state  of  Kansas  against  Alfred  Guy :  Indictment;'' 
and  stating,  "the  jurors  of  the  grand  jury,  selected,  empan* 
eled  and  sworn  in  and  for  the  body  of  the  said  county, 
charged  to  inquire  of  offenses  committed  within  the  said 
county,  in  the  name  and  by  the  authority  of  the  state  of 
Kansas,"  etc.,  sufficiently  states  the  competency  of  the  grand 
jury  presenting  the  bill.     (  P.  251,  §§  95,  96.) 

II.  Guy  was  indicted  for  "  assault  with  intent  to  kill,"  a 
crime  necessarily  embracing  that  of  the  lesser  degree  of 
"assault."  Statute  (p.  266,  §  207,  and  p.  347,  §  285)  expressly 
provides  for  conviction  for  offenses  of  lower  degree  than  that 
charged  in  the  bill.  "Assault  with  intent  to  kill,"  is  felony 
only  indictable  in  district  court.  (P.  345,  §  299,  and  p.  454, 
I  1.)  Assault  is  [*451]  an  inferior  degree  of  such  offense, 
and  conviction  thereof  upon  indictment  "to  kill"  is  author- 
ized by  stxitutes  before  cited. 

Section  two  hundred  and  ninety-eight,  page  three  hundred 
and  forty-five,  has  no  legal  effect — the  statute  referred  to  not 
existing  until  seven  days  after.  Therefore  at  that  time  there 
was  no  law  providing  punishment  for  that  crime  except  in 
that  chapter.    Further,  the  act  of  later  enactment  (p.  654) 
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axpieady  provided  that  assaults  should  be  indictable,  and 
necessarily  repealed  section  two  hundred  and  ninety-eight, 
page  three  hundred  and  forty-five.  Further,  act  of  page  six. 
hundred  and  fifty-four  is  unoonstitational,  as  providing  two 
punishments  for  same  offense. 

IIL  Case  presented  of  record  is  error  of  district  court  in 
oveiraling  motion  in  arrest  of  judgment  Statute  (p.  274,  $ 
260}  does  not  permit  motion  for  cause  stated  by  defendant 
And  further,  the  cause  stated  did  not  affect  the  record,  as  Quy 
was  indicted,  not  for  ^  assault,"  but  foi^ ''  assault  with  intent  to 
kill."  The  court  did  not  inquire  if  defendant  had  ground  for 
the  motion,  but  should  motion,  on  the  hearing,  be  sustained? 

The  opinion  of  the  court  was  delivered  by 

EiNOMAN,  J.:  The  appellant  was  indicted  in  the  Doniphan 
district  court  for  an  assault  with  intent  to  kill  one  Ephraim 
Kelly.  He  was  tried  and  convicted  of  an  assault,  and  assessed 
to  pay  a  fine  of  one  dollar.  After  verdict,  and  before  judg- 
ment,  the  appellant  ihoved  the  court  to  arrest  the  judgment 
on  the  ground  that  an  assault  is  not  indictable,  which  motion 
was  overruled  and  judgment  was  pronounced  against  the 
appellant,  firom  which  he  appeals  to  this  court 

The  errors  assigned  are:  Pint.  That  the  indictment  is  in* 
sufficient  Second,  That  the  court  erred  in  overruling  the 
motion  for  arrest  of  judgment 

[*452]  No  question  was  made  in  the  court  below  as  to  the 
sufficiency  of  the  indictment,  and  whether  it  is  not  now  too 
late  to  urge  that  point  may  well  be  doubted ;  but  as  that  point 
was  not  argued,  and  it  is  not  necessary  to  pass  upon  it  in  this 
case,  it  will  not  be  decided.  The  indictment  is  manifestly 
good  upon  either  of  the  two  grounds  for  which  a  motion  in 
arrest  of  judgment  can  be  made,  and  this  court  will  not  cer^ 
tainly  go  farther  than  the  court  below  could  have  gone  after 
verdict  The  alleged  error  in  the  indictment  is,  that  it  does 
not  state  that  it  waa  found  by  a  grand  jury  of  the  county. 
The  indictment  is  as  follows: 

"^  In  the  second  judicial  district,  sitting  in  and  for  the  county 
of  Doniphan.  The  State  of  Kansas  v.  Alfred  Ouy:  Indict* 
ment    The  jurors  of  the  grand  jury,  selected,  empaneled  and 
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Bwom  in  and  for  the  body  of  said  county,  charged  to  inqture 
of  offenses  committed  within  the  said  oonnty,  in  the  name 
and  by  the  authority  of  the  state  of  Kansas,  upon  their  oaths 
do  present  and  find  that  Alfred  Guy,"  etc. 
.  The  defect  alleged  in  this  indictment  is,  that  it  does  not  ap- 
pear from  the  f&ce  of  the  indictment  that  it  was  found  by  a 
grand  jury  of  the  county  in  which  the  court  is  held.  The 
omission  to  set  forth  that  the  grand  jury  were  of  the  coimty 
of  Doniphan  seems  not  well  taken,  when  the  name  of  the 
county  is  correctly  laid  in  the  mai^fin,  as  in  this  case.  At 
common  law  it  does  not  seem  to  have  been  the  practice  to 
repeat  the  name  of  the  county  in  the  caption,  but  only  to 
refer  to  the  name  in  the  margin  as  in  the  said  county.  (See 
Whar.  Gr.  L.,  p.  224,  and  authorities  there  cited;  Archibald Vi 
Cr.  PL,  p.  76.) 

But  if  it  be  a  defect,  it  is  clearly  not  one  which  can  be 
taken  advantage  of  on  motion  in  arrest  of  judgment.  [*453] 
Only  two  causes  are  specified  in  our  code  for  the  arrest  of 
judgment,  and  this  is  not  one  of  them.  (Criminal  Code,  §  260.) 

The  second  error  alleged  is,  that  the  court  had  no  jurisdic- 
tion of  the  offense. 

Section  two  hundred  and  ninety-eight  of  the  crimes  and 
punishments  act  provides  that  assaults  and  batteries  are  not 
indictable,  but  shall  be  punished  in  a  summary  manner 
before  a  justice  of  the  peace,  in  conformity  to  the  act  defining 
the  jurisdiction  and  regulating  the  proceedings  of  justices' 
courts  in  cases  of  breaches  of  the  peace. 

The  justices  act  neither  confines  the  jurisdiction  to  justices, 
nor  confers  it  upon  the  district  court  It  only  provides,  so 
far  as  this  point  is  concerned,  that  nothing  in  that  act  shall 
prevent  a  prosecution  of  such  assault  and  battery,  or  affiray, 
by  indictment  in  the  courts  having  criminal  jurisdiction. 

This  gives  the  court  no  jurisdiction,  for  it  is  not  in  that 
act  that  the  prohibition  is  found,  but  in  the  act  for  the  pun- 
ishment of  crimes.  This  leaves  it  clear  to  my  mind  that  an 
assault  and  battery  is  not  indictable  in  the  district  court. 

The  one  hundredth  and  seventh  section  of  the  code  of 
criminal  procedure  is  as  follows:  ^'Upon  an  indictment  for 
an  offense  consisting  of  different  degrees,  the  jury  may  find 
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the  defendant  not  guilty  of  the  degree  charged  in  the  indict- 
ment, and  guilty  of  any  degree  inferior  thereto,  or  of  an 
attempt  to  comniit  the  offense.'' 

In  this  case  the  appellant  was  indicted  for  an  assault  with 
intent  to  kill,  and  convicted  of  an  assault — an  inferior  degree 
of  the  same  offense.  This  finding  is  in  admitted  conformity 
with  the  section  just  quoted,  and  we  think  not  in  conflict 
with  section  two  hundred  and  ninety-eight  of  the  act  for  the 
punishnaent  of  crimes. 

[*454]  That  section  provides  that  assaults  and  batteries 
are  not  indictable,  but  does  not  declare  that  the  district 
court  has  not  jurisdiction.  Wlien,  therefore,  the  offense 
charged  is  one  properly  presented  in  the  district  court,  and 
including  the  minor  offense,  no  violence  is  done  to  eithez 
proYision  by  finding  the  accused  guilty  of  an  assault.  The 
object  of  the  provision  in  section  two  hundred  and  ninety- 
e^ht  is  undoubtedly  to  save  expense  and  prevent  the  docket 
of  the  district  court  from  being  cumbered  by  cases  of  a  trifling 
character. 

The  grand  jury  may  have  such  evidence  before  them  as 
juatifies  an  indictment  for  an  assault  with  intent  to  kill, 
while  upon  the  trial  it  would  only  be  sufficient  to  justify  a 
veidict  of  guilty  of  assault.  The  time  of  the  court  has  been 
occupied  and  the  costs  incurred  already,  and  it  would  be  a 
eai^mg  of  both  time  and  expense  to  let  the  verdict  be  found 
for  the  offense  proven.  This  interpretation  gives  force  and 
effwt  to  both  of  the  provisions  quoted,  and  tends  to  facili- 
tate the  administration  of  justice. 

1  he  decision  of  the  court  below  is  affirmed,  with  judgment 
for  <0Bts  against  the  appellant  in  this  court. 

Bailey,  J.,  concurring. 

ftiBB,  C.  J.,  dissented,  holding  that  the  district  courts  havo 
no  JQiisdiction  to  try  criminal  cases  for  assault 
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[♦455]  Byron  Judd  v.  Sarah  Driver. 

1.  Taxul  'Taxes  are  charges  imposed  by  the  legislatiye  power  ux)on 
persons  or  property  to  raise  money  for  public  purposes.  In  absence 
of  legislation  providing  otherwise  taxes  would  be  payable  in  money 
only,  and  lands  sold  in  default  of  the  payment  thereof  would  be 
sold  for  and  redeemable  in  money  only. 

2. ;  How  Paid,    By  the  tax  law  of  1858,  and  amendments  in 

1860,  the  liability  of  the  tax  payer  was  changed  so  that  he  could  be 
discharged  by  the  payment  over  of  the  different  warrants  for  the 
payment  of  which  the  tax  was  levied. 

3.. .  The  county  holds  lands  struck  off  to  her  for  nonpay- 
ment of  taxes,  subject  to  being  redeemed  by  the  payment  thereof, 
with  interest  and  costs,  by  the  defaulting  tax  payer,  the  county 
holding  it  for  township,  county  and  state  taxes ;  hdd,  that  it  is  su£i- 
cient  if  payment  is  made  to  her  in  the  evidence  of  indebtedness, 
in  due  proportion  of  the  several  bodies  politic  for  whom  it  holds 
land, 

4. ;  CertiftcaJtei  of  Sale,    Certificates  of  purchase  of  lands  sold 

for  taxes,  without  legislation  would  not  be  assignable.  By  statute 
the  effect  of  the  assignment  is  the  same  as  that  of  a  bond  for  the 
conveyance  of  lands,  which  conveys  no  more  than  is  stipulated  in 
the  bond.  Such  certificates  do  not  give  the  assignor  an  absolute 
and  certain  right  to  the  land,  but  may  be  defeated  at  any  time  within 
the  limits  prescribed  by  law,  by  the  payment  of  the  legal  charges 
on  the  land;  kMy  that  the  ass^ee  takes  no  more,  and  the  liability 
of  the  owner  of  the  land  is  not  increased  by  the  assignment  When 
the  certificates  of  purchase  have  been  assigned,  the  county  is  bound 
to  receive,  in  redemption  of  these  certificates,  the  various  kinds  of 
warrants,  in  due  proportion,  for  the  payment  of  which  the  tax  was 
levied.  W 

[1]  This  caae,  as  to  aflsignment  of  tax  sale  certificates,  oommented  upon  by  Val- 
entine, J.,  in  his  dissenting  opinion  in  the  case  of  Toarr  v.  Haugheg,  ( 6  Kas.  689.)  In 
}B68  the  countj  oommisBloners  were  not  authorized  to  contract  for  the  transfer  and 
assignment  of  tax  sale  certificates  for  lands  struck  off  to  the  county  at  prior  ta± 
sales,  and  a  contrsot  therefor  was  vttra  virei,  and  void. 

Where  the  county  oommiasioners  assumed  to  make  such  a  contract,  by  the  terms 
of  which  some  certijQcates  were  to  be  assigned  for  the  amounts  necessary  to  redeem 
the  lands,  and  others  for  a  sum  in  gross  which  was  less  than  the  amount  requisite 
for  redemption,  and  in  pursuance  of  such  assumed  contract  the  treasurer  and  clerk 
assigned  aU  the  certificates  named  therein  and  received  pay  according  to  the  terms 
of  the  contract,  kdd^  that  such  assignments  were  valid  as  to  those  certificates  for 
which  they  received  the  legal  pay,  and  that  tax  deeds  based  thereon  were  not 
thereby  avoided.    (Morria  v,  Douglatty  U  Kas.  283.) 
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ff.  Maxtdaxob,  The  proceeding  by  mandamtu  is  eeeentially  a  dyil 
prooeediqgi  and  is  a  sabject  within  the  Jurisdiction  of  the  district 
court  P] 

Smr  from  WyandotU  Distrid  Cburt 

This  case  was  originally  commenced  in  the  district  court  of 
Wyandotte  county,  by  the  filing,  on  the  11th  of  April,  1863, 
by  defendant  in  error,  Sarah  Driver,  of  a  sworn  petition  against 
the  plaintiff  in  error,  Byron  Judd,  treasurer  of  the  said  county, 
in  which  was  set  forth  that  the  petitioner  was  owner  in  fee 
simple  of  real  estate  in  Wyandotte  township,  in  said  county, 
describing  it;  that  said  real  estate,  for  the  years  1859  and  18€f0, 
was  duly  assessed  to  pay  as  follows:  A  tax  for  [*456]  1869  of 
fourteen  dollars  and  twenty  cents ;  that  six  dollars  of  said  tax 
was  denominated  township,  and  eight  dollars  and  twenty  cents 
thereof  was  denominated  county ;  and,  for  1860,  a  tax  of  ten 
dollars  and  forty-four  cents,  one  dollar  and  eight  cents  of  which 
was  township,  and  seven  dollars  and  twenty  cents  county,  one 
dollar  and  eight  cents  territorial  tax,  and  one  dollar  and  eight 
cents  thereof  was  denominated  "sinking  fund;"  and  that  on 
the  9th  day  of  October,  1860,  said  treasurer  caused  said  real 
estate  to  be  sold  for  taxes  for  the  year  1859,  which  on  said  sale 
was  bid  in  by  the  county,  in  absence  of  other  bidders ;  and 
that  on  the  1st  day  of  January,  1862,  first  having  duly  adver- 
tised the  same,  said  treasurer  caused  the  said  land  to  be  sold  for 
the  tax  of  1860,  and  bid  in  the  same  for  the  county  as  before. 
That  on  January  1, 1863,  Cooper  &  Stockton  paid  to  the  said 
treasurer  the  several  sums  of  money  so  assessed  as  aforesaid 
against  said  lands,  together  with  interest,  and  in  the  several 
kinds  of  scrip  in  amounts  as  indicated  by  the  different  kinds 
of  taxes,  and  took  an  assignment  of  the  county  certificates  in 
their  firm  name,  and  now  hold  the  same.  That  on  April  8, 
1863,  the  petitioner  tendered  to  said  treasurer  the  said  several 
Idnds  of  scrip,  in  amount  and  equal  to  the  amount  of  all  the 
taxes  for  said  years  1859  and  1860,  together  with  the  interest, 
and  United  States  legal  tender  notes  sufficient  to  cover  all  cash 
taxes,  costs  and  charges,  an(^  demanded  a  redemption  certifi- 
cate of  paid  treasurer,  which  was  by  him  then  refused,  and 

[9]  Oonenmnt  JuMiotlon  of  the  dislrict  oourti  ^naldend.   {Umaenom  9,  Kei^ 
.•Kmi US;  AoffMOMTV. Brown,  10 id. 891.) 
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who  fhen  demanded  legal  tender  for  the  whole  amount  The 
petitioner  prayed  a  writ  of  mandamus  to  plaintiff  in  error, 
treasurer,  etc.,  commanding  him  to  show  cause  why  he  should 
not  receive  the  various  kinds  of  scrip  conforming  to  the  vari- 
ous kinds  of  taxes  against  said  lands,  and  costs,  charges  and 
interest,  and  why  redemption  certificates  should  not  be  given* 

The  said  Byron  Judd,  treasurer,  etc.,  acknowledged  the  ten- 
der on  April  3, 1863,  of  scrip  and  cash  as  foUows:  Wyandotte 
county  scrip,  nineteen  dollars  and  seven  cents;  ['*'457]  town- 
ship scrip  of  Wyandotte  township,  seven  dollars  and  forty- 
two  cents;  territorial  (Kansas)  scrip,  one  dollar  and  forty-two 
cents,  and  fifty  cents  cash,  the  same  being  the  amounts  of 
different  kinds  of  scrip  equal  to  the  different  kinds  of  tax, 
and  interest  at  twenty-five  per  cent,  existing  on  the  land, 
and  all  cash  expenses  and  charges  on  the  same,  and  at  the 
same  time  demanded  a  redemption  certificate  for  said  land, 
and  that  he  refused  to  receive  the  same  and  to  give  a  redemp- 
tion certificate  to  her.  It  was  ordered  by  the  court  that  a 
peremptory  mandamus  issue  as  prayed  for. 

The  petition  in  error  set  forth  as  grounds  of  error:  j!r«t,  a 
want  of  evidence  to  prove  the  alleged  facts;  second,  that  the 
court  did  not  find  that  defendant  Ia  error  was  owner  of  or 
had  an  interest  in  the  land,  or  that  a  tax  certificate  had  ever 
been  issued  or  assigned;  thirds  that  it  appears  by  the  petition 
that  Cooper  &  Stockton  have  an  interest  in  the  question,  and 
are  not  made  parties,  and  that  the  judgment  precludes  their 
rights;  fourth^  that  there  was  no  legal  duty  upon  the  plain- 
tiff in  error,  as  county  treasurer,  to  receive  scrip  for  the 
redemption  of  the  lands  sold  and  assigned  as  stated  in  said 
petition,  therefore  the  writ  of  mandamus  ought  not  to  be 
ordered  to  issue;  fifth,  that  defendant  in  error  does  not  ask 
for  a  peremptory  writ;  aioUh,  that  no  time  was  allowed  plain- 
tiff in  error  to  answer;  seventh,  that  the  district  court  had  no 
jurisdiction  of  the  subject  matter  of  the  petition,  nor  any 
power  to  grant  the  prayer. 

Oooper  &  Stockton,  for  plaintiff  in  error: 

I.  Taxes  properly  and  legally  assessed  are  payable  in 
money,  unless  controlled  by  legislation.    The  tax  of  1859 
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-was  payable  in  money  sore.  In  1860  the  legislature  pro- 
vides (Comp.  Stat,  p.  881,  §  1,)  for  the  payment  of  taxes  in 
scrip,  but  not  for  the  redemption  of  land  sold  for  taxes. 
There  is  a  broad  [*458]  distinction  between  paying  taxes 
and  redeeming  lands  sold  for  taxes. 

IL  No  provision  is  made  for  redeeming  lands  sold  for 
taxes  in  scrip  until  1862,  (Comp.  Laws,  p.  876,  §  8;  p.  869, 
§§  50  and  52,)  and  then  only  town  lots  can  thus  be  redeemed. 
The  legislation  above  referred  to  shows  that  taxes,  previous 
to  the  legislation,  were  payable  in  money  only,  and  that  the 
county  treasurer  is  only  bound  to  receive  scrip  in  those 
cases  provided  for  by  law. 

UL  The  holder  of  a  certificate  of  sale  of  land  for  taxes 
has  the  same  rights  whether  he  bids  off  the  land  or  is  the 
assignee  of  the  certificate.  No  sensible  reason  can  be  offered 
for  any  distinction  in  law.  There  is  no  difference  in  prin- 
ciple. The  legislature  has  determined  what  the  rights  of 
the  holder  of  a  sale  certificate  shall  be.  (Comp.  L.,  p.  876, 
§  8.)  The  exception  in  the  eighth  section  does  not  apply  to 
lands  outside  of  towns  or  cities,  nor  to  lands  held  by  indi- 
viduals as  purchaser  or  assignee  of  the  county. 

IV.  The  statute  of  1862  cannot  affect  this  case,  as  the  sale 
took  place  before  its  passage,  and  it  materially  changes  vested 
rights  if  allowed  to  operate. 

V.  The  district  court  has  no  jurisdiction  in  mandamus. 
The  constitution  requires  the  jurisdiction  of  the  district  court 
to  be  defined  by  law.  The  district  courts  have  no  powers  but 
such  as  are  delegated  by  law.  District  courts  have  no  more 
right  or  power  to  assume  jurisdiction  not  delegated  than.has 
a  judge  of  probate  or  a  justice  of  the  peace.  (Comp.  L.,  p.  58, 
§  6.)  The  provisions  of  the  code  in  reference  to  mandamus 
give  no  jurisdiction  to  any  court 

The  statute  of  1861,  (Comp.  Stat.,  p.  454,  §  1,)  defines  the 
jurisdiction  of  the  district  court.  Until  jurisdiction  is  given 
by  the  l^slature  to  the  district  court  it  does  not  exist  The 
general  principle,  that  jurisdiction  is  governed  by  the  consti- 
tutional provisions  and  l^islation,  needs  no  authority  to  sup- 
port it    The  supreme  court  of  the  United  States  cites  an 
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["^459]  example  in  this  regard,  in  the  case  of  Morbmry  v.  Madir 
WTiy  (1  Cranoh,  137;  1  Kent,  322.) 

VI.  The  constitution  gives  original  jurisdiction  in  man' 
damns  to  the  supreme  courts  and  this  is  to  be  taken  as  exda- 
sive,  at  least  until  some  legislation  shall  delegate  jurisdiction 
to  some  other  court  (1  Kent,  314, 315 ;  United  SUiles  v.  BxivcrOj 
2  Dallas,  297;  Morbury  v.  Madison^  1  Cranch,  137;  Penngylva/aia 
v.Kodoff,  6  Sergt  &  Rawle,  545;  Gomp.  L.,  p.  5,  §  3.)  This 
jurisdiction  cannot  be  exercised  by  inferior  courts  without 
provision  therefor  by  law  when  original  jurisdiction  is  vested 
in  the  supreme  court 

VII.  The  mandamus  is  a  prerogative  writ,  and  hence  by 
common  law  could  only  be  issued  by  the  king's  bench,  the 
highest  court  in  the  realm.    No  other  court  had  jurisdiction. 

VIIL  This  record  shows  affirmatively  that  the  judgment 
was  based  upon  the  evidence  given  in  the  record,  and  it  is 
very  clear  that  there  is  no  evidence  of  title  in  the  defendant 
in  error,  or  that  any  certificate  had  ever  been  issued.  These 
fiicts  are  material,  because,  unless  a  person  has  an  interest  in 
the  land,  they  cannot  redeem. 

IX.  The  court  proceeded  to  judgment,  when  it  appeared 
from  the  petition  that  the  rights  of  Cooper  &  Stockton  would 
be  precluded  thereby  without  making  them  parties. 

X.  The  mode  of  proceeding  was  error.  The  code  provides 
the  mode  of  proceeding,  which  is  not  attempted  to  be  followed, 
but  instead  of  that  mode  one  entirely  different  is  adopted.  It 
may  be  well  enough  in  a  court  having  no  jurisdiction,  but 
manifestly  this  is  a  singular  proceeding.  It  has  the  merit  of 
being  original,  and  that  is  all  its  merit 

A.  B.  BarUeU  and  Z).  B.  Hadley,  for  defendant  in  error: 

I.  As  to  the  question,  has  the  district  court  jurisdiction  f 
reference  is  made  to  §  3,  art.  3,  Const,  Comp.  Laws,  p.  57; 
Comp.  Laws,  §  1,  chap.  68,  p.  454;  id.,  §  5,  chap.  68,  p.  455; 
Stat  K.  T.  1855,  §  1,  chap.  42,  p.  223.  Same  provisions  in 
constitution  [*460]  in  regard  to  mandamus,  quo  warranto^  and 
habeas  corpus.  The  district  courts  have  jurisdiction  in  quo 
uHjurraaUo  and  habeas  corpus  by  special  enactment.  (Comp. 
Laws,  1869,  §  1,  chap.  169,  p.  766;  id.  1859,  §§  2  and  7,  chap. 
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107,  p.  580.)  Had  not  the  legislature  presumed  that  the  dis- 
trict court  had  jurisdiction  in  mandamus  it  would  have 
specially  provided  for  that  The  code  contemplates  such 
jurisdiction  in  all  its  provisions,  especially  section  fifty-four, 
(Comp.  Laws,  p.  132,)  ^  or  for  a  neglect  of  his  official  duties." 
How  can  the  action  to  compel  the  county  treasurer  to  per- 
form his  official  duties  be -brought  in  his  county,  unless  in 
the  district  court?  But  section  one  (Comp.  Laws,  chap.  68,  p. 
454)  settles  this  point  beyond  a  doubt  ''Shall  have  original 
jarisdiction  in  all  civil  eases  whatever,"  and  ''shall  have 
power  t6  issue  remedial  and  other  process."  Is  not  this  a 
eM  action?  All  actions  are  either  "civil  or  criminal."  (Code, 
1 6,  p.  125.)  Is  not  this  a  civil  action?  Section  seven,  same 
page,  defines  a  criminal  >  action,  and  section  eight,  (p.  126) 
says,  "every  other  action  is  a  civil  action."  Is  this  fiction 
"prosecuted  by  the  state  as  a  party  against  a  person  charged 
with  a  public  offense?"  Section  thre^(Comp.  Laws,  chap. 
68,  p.  454)  gives  the  judges  of  the  district  court  all  the  powers 
the  district  judges  had  under  the  statutes  of  the  late  territory^ 
and  I  have  already  shown  that  they  had  jurisdiction  in  man- 
damus. As  well  might  it  be  contended  that  the  district 
court  has  no  jurisdiction  of  an  action  on  the  bond  of.  a 
county  treasurer  for  a  breach  of  its  conditions,  or  on  any 
other  obligation.  The  point  cannot  be  well  taken.  Indeed 
it  is  too  palpably  absurd  to  require  further  refutation* 

II.  Can  the  owner  redeem  lands  sold  for  taxes  for  A.  D. 
1860,  to  the  county,  and  by  the  county  assigned,  as  provided 
by  law,  to  a  third  party,  in  the  various  kinds  of  warrants,  viz : 
township,  county  and  territorial?  All  laws  in  regard  to  the 
assessment  and  collection  of  taxes,  prior  to  February  12, 1868, 
were  repealed  by  act  of  that  date.  (Laws  1858,  §  131,  chap. 
66.)  [*461]  The  act  of  February  12, 1858,  was  the  law  of  the 
territory  until  February  27, 1860,  when  that  law  was  repealed 
by  act  of  last  date.  (Laws,  1860,  §  73,  chap.  198,  p.  874.)  On 
the  same  day  another  act  was  passed,  defining  what  should 
be  received  in  payment  for  taxes.  (Comp.  Laws,  §  1,  chap. 
199,  p.  881.)  Under  the  existence  of  these  two  acts,  (viz. 
February  27,  I860,)  the  assessment,  sale  and  redemption  must 
be  made  in  case  at  bar.    (Comp.  Laws,  §  1,  chap.  188,  p.  837.) 
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Then,  6o  long  bb  the  land  remained  in  the  hands  of  the 
county,  there  can  be  no  question  but  the  various  warrants 
could  be  used  for  its  redemption.  But  in  this  case,  the  certi- 
oate  of  sale  to  the  county,  as  provided  for  in  sections  forty- 
three  and  forty-four,  (Comp.  Laws,  chap.  197,  p.  867,)  haa 
been  assigned  to  a  stranger,  and  it  is  contended  that,  after 
assignment^  the  owner  is  bound  to  pay  legal  tender  to  the 
county  treasurer  in  amount  equal  to  the  tax,  penalty,  expenses 
and  interest  This  is  really  the  only  question  in  the  case. 
B^ore  the  assignment  there  can  be  no  doubt  about  it  (Comp. 
Laws,  chap.  199,  §  1,  p.  881.)  The  redemption  money  is  to  be 
paid  to  the  county  treasurer,  riot  to  the  assignee.  (Comp. 
Laws,  §  50,  chap.  197,  p.  869.) 

The  same  section  that  makes  the  certificate  of  sale  to  the 
county  assignable  also  defines  what  the  force  and  effect  of 
that  assigimient  is.  (Comp.  Laws,  §§  43  and  44,  chap.  197, 
p.  867.)  "Such  assignment  shall  have  the  same  force  and 
effect  as  the  assignment  of  bonds  for  conveyance  of  lands." 
Then  our  inquiry  is,  what  is  the  force  and  effect  of  an  assign- 
ment of  a  bond  for  the  conveyance  of  lands?  What  is  the 
relation  of  the  parties  in  case  at  bar?  The  plaintiff  below 
is  obligor.  Defendant  below  is  obligee,  and  Cooper  assignee. 
What  is  the  statute  law  in  regard  to  the  assignment  of  bonds, 
and  the  rights  of  the  assignee?  (Comp.  Laws,  §  2,  chap.  19, 
p.  113.)  There  will  be  no  question  in  case  at  bar  that  the 
certificate  or  bond  was  overdue  when  the  assignment  was 
made.  When  the  ['*'462]  assignee  takes  it  subject  to  aU  equi- 
ties that  it  would  be  entitled  to  in  the  hands  of  the  defend- 
ant or  obligee,  what  are  those  equities?  To  comply  with  the 
conditions,  one  of  which  is  to  redeem  the  land,  by  paying 
the  amount  of  taxes,  penalty,  costs,  and  twenty-five  per  cent, 
interest,  in  three  years  from  the  day  of  sale,  in  money  or  ter- 
ritorial, county,  township  or  city  warranta  as  ehe  may  elect. 
That  is,  the  assignee  shall  take  no  more  than  the  original 
obligee.  The  same  principle  is  recognized  everywhere  in  the 
common  law.  (Decisions,  Hackett  v,  Martin^  8  Green,  [Me.]  77 ; 
and  Lithgow  v.  Evans^  8  Green,  330;  Ensign  v.  Kellogg  etoL^A 
Pick.  1;  Furman  v.  Haakin,  2  Caines,  [N.  Y.]  369;  Bank  qf 
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Niagara  v,  MeOradken^  18  Johns.  493;  Chcmberlain  v.  Chrham^ 
20  id.  144;  The  Bank  qf  Magara  v.  RomeU,  9  Cowen,  409; 
Ckarh  v,  Boyd,  6  Monroe,  294;  Harriaon  v.  Burgess,  5  id.  420; 
SackUm  V.  Hall,  Hardin,  [K.  T.]  160;  Hatch  v.  Qreeh,  12  Mass. 
196;  Pickett  v.  Jform,  2  Washington,  255;  Ckmpty  v.  Atken,  2 
Bay,  481;  Ckyrser  v.  Oraig,  1  Washington,  C.  C.  424;  ClvJte  v. 
RMnson,  2  Johns.  595;  Mebtger  v,  Metzger,  1  Rawle,  227.) 

Then  the  assignee  stands  in  place  of  the  county,  and  as 
such  must  receive  for  redemption  money  the  paper  of  the 
county,  and  is  in  all  respects  in  the  same  condition  of  the 
county.  Would  you  have  any  doubt  in  a  suit  by  the  county 
against  the  defendant  in  error  that  she  might  discharge  the 
debt  with  county  warrants,  the  paper  of  the  county? 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J.:  The  main  question  presented  in  this  case  is 
this:  Can  the  owner  redeem  lands  sold  for  taxes  for  the  years 
1859  and  1860,  to  the  county,  and  by  the  county  assigned  to 
a  third  party,  in  the  various  kinds  of  warrants  for  the  payment 
of  which  the  tax  was  raised,  viz.,  township,  county  and  terri- 
torial? Taxes  are  defined  to  be  burdens  or  charges  imposed 
by  the  l^islative  power  of  a  state  upon  persons  or  property 
to  raise  money  for  public  purposes.  , 

[*463]  In  the  absence  of  any  legislation  providing  other- 
wise the  tax  would  be  payable  in  money  only,  and  if  in  default 
of  payment  the  lands  are  sold  they  are  sold  for  money,  and 
would  be  redeemable  in  money  only.  The  land  sought  to  be 
redeemed  in  the  case  before  us.  was  sold  on  the  first  day  of 
January,  1862. 

By  the  tax  law  of  1868  town  and  county  orders  were  receiv- 
able respectively  for  town  and  county  taxes;  territorial  taxes 
were  to  be  paid  in  gold  and  silver.  (Laws  1858,  §  53,  p.  360.) 
This  law  was  amended  by  the  act  of  February,  1860,  so  as  to 
make  territorial  warrants  receivable  for  the  territorial  taxes. 
The  liability  of  the  tax  payer  then  was  so  far  changed  that 
he  might  be  discharged  by  the  payment  over  of  the  difierent 
warrants  for  the  payment  of  which  the  tax  was  levied.  This 
was  the  charge  upon  the  land  in  default  of  which  it  was  to 
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be  sold.  Could  it  be  redeemed  in  the  yarious  kinds  of  war- 
rants when  the  county  was  the  purchaser? 

The  county  is  not  a  voluntary  bidder  for  the  land  sold  for  the 
nonpayment  of  taxes,  but  it  is  struck  off  to  the  county,  and 
she  holds  it  subject  to  be  redeemed  by  the  extinguishment  of 
the  liabilities  of  the  defaulting  tax  payer  within  a  given  time. 
These  liabilities  are  the  payment  of  so  much  tax,  either  in 
money  or  warrants,  with  the  interest  thereon.  The  county, 
holding  it  for  the  township,  county  and  state,  must  be  satis- 
fied if  the  payment  is  made  to  her  in  the  evidence  of  indebt- 
edness in  due  proportion  of  the  several  bodies  politic  for 
whom  it  holds  llie  lands.  This  is  equity,  and  is  believed  to 
have  received  the  sanction  of  every  county  in  the  state.  By 
the  act  of  March  6, 18j52,  and  while  the  tax  certificate  still  be- 
longed to  the  county,  the  legislature  made  further  provision, 
which,  in  part,  was  only  a  declaration  of  tf  hat  ihe  law  was,  as 
that  "the  redemption  money  shall  be  paid  in  gold  or  silver, 
except  on  lands  purchased  by  the  county.** 

[*464] .  (See  Comp.  L.,  §  8,  p"  877.)  By  that  section  the  right 
to  redeem,  in  warrants,  lands  struck  off  to  the  county  is  rather 
a  matter  of  inference  than  of  absolute  statement  In  the  pro- 
viso the  right  to  redeem  lots  in  cities  in  warrants  is  absolute. 
This  provision  is  nugatory  as  not  being  of  uniform  operation, 
unless  there  is  a  right  to  redeem  all  lands  sold  to  the  county 
in  warrants.  It  is  a  uniform  rule  of  construction  that  one 
part  of  a  statute  should  be  construed  by  other  parts  of  the 
same  statute,  so  that,  if  possible,  no  cl&use  or  part  shall  be 
treated  as  superfluous,  and  especially  when  the  two  are  parts 
of  the  same  section.  Now,  the  last  part  of  section  eight,  last 
referred  to,  is  void,  unless  it  appears  from  the  first  part  of  the 
section  that  the  same  right  to  redeem,  and  in  the  same  way, 
is  extended  to  all  the  lands  in  the  State. 

We  think,  therefore,  even  if  the  right  to  redeem  in  warrants 
does  not  necessarily  result  from  the  right  to  pay  in  warrants 
when  the  land  is  struck  off  to  the  county,  that  this  section 
gives  that  right. 

The  next  step  in  the  inquiry  is  what  effect  the  assignment 
of  such  certificate  of  purchase  shall  have.    Without  legislative 
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enactment  they  would  not  be  assignable  at  alL  (Blackwell, 
444.)  ^'  The  rights  of  the  purchaser  at  a  tax  sale,  prior  to  the 
execution  of  the  deed,  is  only  an  equitable  one  in  the  lands, 
and  even  that  interest  depends  upon  a  contingency  that  may 
or  may  not  happen."  In  such  cases  the  law  does  not  regard 
the  interest  as  an  assignable  one  without  positive  legislative 
enactment.  It  is  made  assignable  by  statute,  and  it  is  de- 
clared that  the  effect  of  the  assignment  shall  be  the  same  as 
the  assignment  of  bonds  for  the  conveyance  of  lands.  The 
assignee  of  a  bond  for  the  conveyance  of  lands  takes  no  more 
than  is  stipulated  in  the  bond.  What  then  is  the  legal  right 
of  a  holder  of  a  certificate  of  purchase  of  land  sold  for  the 
payment  of  taxes?  It  is  not  an  absolute  bond  giving  him 
any  positive  and  certain  right  to  the  land,  but  one  which  may 
be  perfected  by  deed,  and  liable  also  to  be  defeated  at  any 
[*465]  time  wiUiin  the  limits  assigned  by  law,  by  the  pay- 
ment of  the  legal  charges  on  the  land.  The  assignee  takes 
that  much  and  no  more.  These  charges  in  this  case  are  the 
payment  in  money  or  warrants  of  the  taxes,  costs  and  accru- 
ing interest,  and  this  is  all  the  holder  can  get  by  the  pur- 
chase of  the  certificate. 

The  liabilities  of  the  owner  of  the  land  are  not  increased 
by  the  change  of  ownership  in  the  tax  certificate.  We  think 
therefore  that  the  county,  holding  certificates  of  purchase  of 
lands  sold  for  taxes,  is  by  law  bound  to  receive  in  redemp- 
tion of  those  certificates,  if  tendered,  the  various  kinds  of 
-warrants  in  due  proportion  for  the  payment  of  which  the 
tax  was  levied. 

Some  preliminary  questions  were  made  and  argued  in  this 
case,  only  one  of  which  is  so  presented  by  the  record  that  it 
as  reviewable  here  in  its  present  shape,  and  that  one  is  as  to 
{he  jurisdiction  of  [the]  district  court  in  case  of  mandamus. 

The  language  of  the  law  conferring  jurisdiction  upon  the 
district  court  is  very  broad,  and  most  ample  to  sustain  the 
jurisdiction  of  those  courts  in  case  of  mandamus.  ^'They 
0hall  have  original  jurisdiction  in  all  cwU  cases  whatever." 
The  proceeding  by  mandamus  is  essentially  a  civil  case,  hav* 
ing  all  the  attributes  and  qualities  of  a  civil  case ;  and  whether 
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it  belongs  to  the  class  of  cases  called  ''civil  actions"  by  the 
code,  as  was  claimed  by  the  counsel  for  defendant  in  error, 
or  is  a  '^  special  proceeding,"  it  is  equally  a  civil  case,  and 
therefore,  by  express  law,  a  subject  within  the  jurisdiction  of 
the  district  court. 

Therefore,  the  judgment  of  the  court  below  is  affirmed, 
with  costs  against  the  plaintiff  in  error* 

All  the  Justices  concurring. 


[*466] '  State  op  Kansas  v.  P.  R.  Kmo. 

1.  Appsal;  Notice;  Record.  Where  notice  of  appeal  to  the  sapreme 
court  is  served  on  the  clerk  of  the  district  court,  but  none  is  served  on 
the  defendant,  the  appellate  court  has  no  jurisdiction  to  review  the 
judgment  and  decision  of  the  court  below.  Decision  in  Oarr  v.  State, 
(ante,  p.  814,)  confirmed  and  applied  to  this  case.  Such  notice,  and 
evidence  of  its  service,  should  appear  in  the  transcript ;  the  supreme 
court  cannot  assume  its  existence,  nor  render  judgment  without 
jurisdiction  appears  to  be  conferred  by  the  record. 

Appeal  from  Atchison  District  Court. 
The  facts  of  the  case  appear  in  the  opinion  of  the  court 

W.  W,  ChUhrief  attorney  general,  for  appellant: 

The  first  decision  of  the  court  below  excepted  to,  is  that  of 
entertaining  ''a  motion  to  quash,"  after  '^plea  of  not  guilty," 
entered  by  defendant  upon  his  arraignment.  In  respect  to 
the  order  of  arraignment  and  trial,  the  criminal  code  has  not 
materially  changed  the  common  law  practice.  The  practice 
has  been  long  well  settled  that  a  motion  to  quash  cannot  be 
countenanced  after  a  plea  of  not  guilty.  (See  vol.  1,  p.  102, 
ed.  of  1853  of  Arch.  Cr.  Pr.  and  PL,  and  cases  cited.) 

NonL—See  note  to  Cbrr  «.  State,  (ante,  p..814.) 
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The  reason  given  that  in  such  case  the  party  ivill  be  left  to 
his  ^  motion  in  arrest "  rather  than  permitted  to  take  advan* 
tage  of  *^  motion  to  quash,"  since  tlie  allowance  of  the  fiist 
motion  will  not  discharge  from  custody  or  bail,  while  the 
allowance  of  the  latter  motion  would  so  discharge,  seems 
sufficient  to  support  the  position  taken.  Upon  the  second 
exception,  after  examination  of  the  indictment,  I  am  unable 
to  see  grounds  to  support  the  objections  raised. 

No  counsel  for  appellee. 

The  opinion  of  the  court  was  delivered  by  ["^467] 

Bailet,  J.:  At  the  February  Term  of  the  district  court  for 
tihe  county  of  Atchison  for  the  year  1862,  an  indictment  was 
found  against  King  by  the  grand  jury  for  said  county,  con- 
taining three  counts,  for  official  misconduct  in  the  office  of 
treasurer  of  said  county  of  Atchison. 

At  the  September  term  of  the  court  for  said  county  the 
defendant  was  arraigned  upon  said  indictment  and  plead 
"not  guilty,"  and  thereupon  the  cause  was  continued  until 
the  February  term  of  said  court,  1863,  at  which  latter  term 
the  defendant,  by  his  counsel,  filed  a  motion  to  quash  the 
indictment.  Mrst.  Because  the  first  count  does  not  charge  a 
public  offense.  Second.  Because  the  second  count  is  not  cer- 
tain, and  does  not  sufficiently  charge  said  offense. 

Upon  consideration  of  this  motion,  the  court  sustained  it 
and  ordered  the  indictment  to  be  quashed,  vacated  and  held 
for  naught,  and  the  defendant  was  discharged. 

Upon  the  motion  to  quash,  the  district  attorney  objected 
that  the  motion  came  too  late  after  a  plea  of  not  gtdlty  entered, 
and,  the  court  having  overruled  the  objection,  files  a  tran- 
Bcript  of  the  record  as  for  an  appeal  on  behalf  of  the  state 
against  said  ruling. 

Upon  examination  of  the  record  filed,  it  appears  that  due 
notice  of  the  appeal  was  given  to  and  accepted  by  the  clerk 
of  the  oourt,  but  it  does  not  appear  that  any  notice  whatever 
was  given  to  the  defendant  King.  In  the  case  of  Oarr  v.  The 
Statej  (ante,  p.  314,)  decided  at  the  last  January  term  of  this 
court,  it  was  held  by  Ck)BB,  C.  J.,  that  the  service  of  the  notice 
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o£  appeal  on  the  derk  and  appellee  or  district  attorney  con* 
etitutes  the  appeal,  and  upon  that  alone  the  jurisdiction  of 
this  court,  to  review  the  judgments  and  decisions  of  the  court 
below,  rests. 

It  is,  therefore,  an  important  part  of  the  record,  and  it 
should  appear  in  the  transcript  filed,  that  this  court  may  see, 
[*468]  and  the  record  may  show,  that  it  has  jurisdiction  of 
the  cause.  The  court  cannot  assume  the  existence  of  a  por- 
tion of  the  record  not  before  it,  nor  render  a  judgment  which, 
upon  the  &ce  of  its  own  record,  would  appear  to  be  without 
jurisdiction. 

For  these  reasons,  which  we  deem  satisfactory  and  conclu- 
■iye,  the  proceedings  in  this  case  must  be  dismissed  at  the 
cost  of  the  attempted  appellant. 

All  the  Justices  concurring. 


Jacob  Morton  v.  The  State  op  Kansas. 

1.  Jury  Triax«;  Challenge,  On  the  trial  of  the  appellant  for  arson, 
where  the  court  erred  in  overruling  a  dxallenge  by  him,  for  cause, 
to  persons  .sworn  on  their  voir  dire  as  jurors,  and  where  the  same 
persons  are  afterwards  challenged  peremptorily  and  rejected  from 
the  jury,  on  appeal  brought  by  defendant  below  from  a  judgment 
against  him,  hddy  (Grim.  Code,  i  276,)  that  the  judgment  of  the 
court  below  will  not  be  reversed,  unless  the  record  shows  that  the 
defendant  had  exhausted  his  peremptory  challenges.  ( WHey  v.  Kexh 
hMk,  6  Kas.  104.) 

i.  Challrnges.  It  is  the  jnind  of  the  court  that  must  be  satisfied 
that  the  challenged  juror  is  free  from  bias  and  prejudice. 

Note.— Grounds  for,  and  method  of,  challenging  Jurors  considered.  (A>y  «.  Sbxt«, 
tKa«.405;  Jfon^omery  v.Sea(e,8id.265;iSieate«.  JIMK0otf,9  id.  2^  JtofliMy  «.  Jfuis- 
tart,  U  id.  228;  Jfoore  v.  Oomm,  10  id.  288;  State  v.  Brwrni,  15  id.  40O;  Xaiw «. StovOte, 
lAid.402;  Jfeetev.ir0(Ser,2Oid.57;  QQtKmv,  VIVandotte, id.  158 ;  SKote  v.  Jlofiert^  22 
Id.  190.) 
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Appeal  from  Lyon  District  OourL 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court 

Ebiwre  &  Martinj  for  appellant: 

I.  Both  jurors  had  formed  and  expressed  opinions  as  to 
the  guilt  or  innocence  of  Morton,  based  upon  testimony— 
Hurst  at  the  preliminary  examination,  and  Bay,  the  testi- 
mony on  the  trial  of  Bledsoe.  These  opinions  clearly  dis- 
qualified them.  (Gomp.  Laws,  p.  263,  §  184;  Ala.  Dig.,  p. 
386,  §  33;  [*469]  4  Ind.  439,  440;  15  Ind.  351;  12  Mo.  225.) 

II.  Testimony  or  evidence  is  totally  different  from  rumor. 
Words  used  in  our  statutes  are  to  be  in  their  usual  meaning 
except  legal  words  and  phrases.  (Comp.  L.  p.  838,  §  1,  subd. 
2;  Ala.  Dig.,  p.  386,  §§  19,  20.)  The  word  "  rumor"  has  no 
legal  technical  meaning.  Usual  meaning,  (see  Web.  Die. 
970;  2  Bouv.  Law  Die.  490.)  The  words  "testimony"  and 
"  evidence"  have  a  definite  legal  technical  meaning.  (1  Bouv. 
Law  Die.  484;  2  Bouv.  Law  Die,  682,  4th  ed.) 

III.  The  evidence  of  the  witnesses  cannot  be  rumor,  as  to 
the  jurors  challenged,  and  the  evidence  at  the  preliminary 
examination,  and  in  Bledsoe's  case,  must  necessarily  be  the 
same  on  Morton's  trial,  and  the  same  evidence  upon  which 
their  opinions  were  founded.  The  issue  in  the  case  was  the 
guilt  or  innocence  of  Morton,  and  upon  these  issues  the 
jurors  had  formed  and  expressed  their  opinions. 

IV.  It  is  immaterial  whether  the  opinions  of  the  jurors 
were  such  as  to  prejudice  or  bias  their  minds;  the  bias  and 
prejudice  mentioned  in  the  latter  clause  of  section  one  hun- 
dred and  eighty-four  of  the  criminal  code  has  reference  only 
to  opinions  founded  on  rumor.    (Ala.  Dig.  p.  386,  §  20.) 

V.  It  may  be  asked  if  the  error  of  the  court  (if  it  is  error) 
was  such  as  to  prejudice  the  defendant's  rights,  he  having 
the  right  to  challenge  peremptorily?  It  is  immaterial 
whether  it  prejudiced  his  case  or  not,  he  can  challenge  per- 
emptorily or  not  as  he  may  see  fit,  and  his  legal  rights  can- 
not be  affected  by  his  doing  or  npt  doing  so.  (1  Denio,  809, 
310.)    The  legal  presumption ,  is,  however, .  that  his  rights 
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were  prejudiced;  (see  case  of  The  State  v.  Madden,  Sup.  Court 
of  Kansas,  ante,  p.  321 ;)  and  to  say  that  a  man  has  a  legal 
right  to  an  impartial  jury,  and  yet  no  remedy  when  the  right 
is  violated,  is  absurd  and  contrary  to  all  law;  and  for  these 
reasons  we  think  the  defendant  is  entitled  to  a  new  trial,  the 
[*470]  policy  of  the  law  being  that  every  man  shall  be  tried 
by  a  jury  of  his  countrymen,  free  from  prejudice,  bias  or  pre- 
conceived opinions  of  any  kind. 

W.  W.  Quthrie,  attorney  general,  for  appellee: 

The  statute  provides  who  shall  be  competent  to  serve  as 
petit  jurors,  and  for  what  causes  such  persons  may  be  chal- 
lenged, and  to  what  extent  peremptory  challenges  may  be 
allowed.  For  the  purpose  of  this  case,  challenges  for  cause 
are  confined  to  sections  one  hundred  and  eighty  and  one  hun* 
dred  and  eighty-four  of  criminal  code,  (p.  263.) 

These  challenged  jurors  being  tried,  as  provided  in  section 
one  himdred  and  eighty-five,  declared  that  they  had  formed 
no  opinion  that  would  prevent  them  from  trying  tiie  issue  and 
rendering  a  verdict  accordir^  to  the  law  and  the  evidence. 
They  were  then  qualified  jurors,  whom  the  accused  was  en- 
titled to  challenge  peremptorily,  which  he  did. 

Peremptory  challenges  are  provided  for  the  supposed  relief 
of  parties  to  a  certain  extent,  in  same  cases  where  the  law 
does  not  deem  that  sufficient  cause  for  challenge  exists.  In 
ftiis  case,  the  rights  of  the  accused  were  not  prejudiced.  No 
legal  cause  for  challenge  existed,  and  he  exercised  the  right 
of  peremptory  challenge,  which,  as  appears  by  the  bill  of  ex- 
ceptions, relieved  the  panel  of  every  juror  against  whom  he 
had  objection.  At  least,  while  his  right  of  peremptory  chal- 
lenge remains,  he  could  not  complain  of  a  challenge  for 
alleged  cause  being  overruled  by  the  court 

Was  accused  aggrieved  by  the  decision  of  the  court?  In 
peremptorily  challenging  the  objectionable  jurors  he  waived 
all  ground  for  complaint. 

The  opinion  of  the  court  was  delivered  by  [*471] 

Bailey,  J.:  At  the  April  Term,  1863,  of  the  district  court 
for  Lyon  county,  Jacob  Morton  and  Jacob  Bledsoe  were  jointly 
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indicted  for  aiBon.  It  also  appears  that  before  that  time  Mor- 
ton and  Bledsoe  had  been  arrested  for  the  alleged  offense  and 
had  had  a  preliminary  examination.  Befo;:e  trial  in  the 
district  court  the  parties  moved  to  be  tried  separately,  which 
motion  was  granted  by  the  court  The  defendant  Bledsoe 
was  then  tried  and  convicted  of  the  offense,  and  afterwards, 
at  the  same  term,  Morton  was  also  tried  and  convicted. 

At  the  organization  of  the  jury  for  the  trial  of  Morton,  the 
jurors  were  severally  sworn  upon  their  voir  dire,  and  the  de- 
fendant Morton  challenged,  for  cause,  Robert  B.  Hurst  and 
John  Bay,  summoned  as  jurors,  on  the  ground  that  Hurst 
had  formed  and  expressed  an  opinion  as  to  the  guilt  or  inno- 
oence  of  the  defendant  Morton,  based  upon  the  testimony  of 
the  witnesses  heard  by  him  at  the  preliminary  examination, 
and  that  John  Bay  had  formed  and  expressed  an  opinion 
upon  the  same  point  from  hearing  the  testimony  of  the  wit- 
nesses on  the  trial  of  Bledsoe,  Morton's  co-defendant. 

The  court  overruled  the  ohallenge  in  both  cases,  and  pro- 
nounced the  challenged  jurors  competent,  to  which  ruling  the 
defendant  excepted.  The  defendant  then  challenged  said 
Huist  and  Bay  peremptorily.  Whereupon  the  trial  proceeded 
and  said  defendant  was  found  guilty  by  the  jury,  who  fixed 
the  punishment  at  five  years  hard  labor.  The  defendant 
then  moved  for  a  new  trial  and  an  arrest  of  judgment,  which 
motions  were  overruled  by  the  court,  and  sentence  passed 
upon  the  defendant  in  accordance  with  the  verdict.  The  de- 
fendant then  presented  his  bill  of  exceptions,  which  was 
signed,  and  brings  his  cause  by  appeal  to  this  court  for  a 
reversal  of  said  judgment 

[*472]  The  first  question  presented  for  consideration  is, 
whether  the  court  erred  in  overruling  defendant's  challenge, 
for  cause,  to  the  two  jurors,  Hurst  and  Bay. 

Section  one  hundred  and  eighty-four  of  the  code  of  crim- 
ixuil  procedure,  (Comp.  Laws,  p.  263,)  provides  that: 

^'It  shall  be  good  cause  of  challenge  to  a  juror  that  he  has 
formed  or  delivered  an  opinion  on  the  issue,  or  any  material 
fact  to  be  tried,  but  if  it  appear  that  such  opinion  is  founded 
only  on  rumor,  and  not  such  as  to  prejudice  or  bias  the 
mind  of  the  juror,  he  may  be  sworn." 
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In  this  case  the  challenged  jurors  had  formed  opinions, 
not  founded  on  "  rumor"  merely,  but  upon  the  testimony  of 
the  witnesses,  delivered  under  the  solemnity  of  an  oath  and 
under  the  test  of  cross-examination.  An  opinion  formed 
under  such  circumstances  would,  as  it  seems  to  us,  be  much 
more  likely  to  influence  and  control  the  mind  of  a  juror  than 
an  opinion  founded  '^only  on  rumor,"  and  we  think  the 
judge  erred  in  overruling  the  challenges  for  cause. 

The  section  of  the  criminal  code,  already  cited,  provides 
that  the  challenged  juror  shall  not  be  disqualified  from  the 
mere  &ct  of  having  formed  or  expressed  an  opinion  on  the. 
issue,  '4f  it  appear  that  such  an  opinion  is  founded  only  on 
rumor,  and  not  »ach  as  to  prejicdice  or  bi<u  the  mind  of  the  juror  J* 
The  record  in  this  case  shows  that  in  the  examination  of  the 
jurors.  Hurst  and  Bay,  upon  their  voir  dire,  after  each  had 
stated  that  he  had  formed  an  opinion,  he  was  asked  whether 
his  opinion,  so  formed,  was  such  as  to  prejudice  or  bias  his 
mind  and  prevent'  him  from  giving  a  verdict  upon  the  evi- 
dence adduced  before  him  on  the  trial;  to  which  each  of 
them  replied  that  he  had  not.  We  think  this  response  did 
not  remove  the  objection.  It  is  the  mind  of  the  court  which 
must  be  satisfied  that  the  challenged  juror  is  free  from  bias 
and  prejudice,  and  not  that  of  the  juror  himself  A  juror, 
however  honest,  could  not  be  trusted  to  decide  as  to  the  con- 
dition of  his  own  mind,  whether  or  not  it  is  so  free  [*473] 
from  prejudice  as  to  give  an  impartial  verdict,  notwithstand- 
ing an  opinion  already  formed. 

Had  the  defendant  chosen  to  rely  upon  this  error  of  the 
court,  the  judgment  must,  we  think,  have  been  set  aside,  but 
the  record  shows  that  he  then  challenged  the  same  jurors 
peremptorily  and  thus  removed  them  from  the  panel.  By 
this  means  he  seems  effectually  to  have  relieved  himself  from 
the  grievance  of  which  he  complains,  and  the  case  would 
seem  to  be  brought  within  the  provision  of  section  two  hun- 
dred and  seventy-six  of  the  code  of  criminal  procedure,  which, 
directs  that  ^'on  an  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of  the  parties." 
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Wiib  this  rule  laid  down  for  our  guidauce,  we  do  not  think 
it  incumbent  on  us  to  reverse  the  judgment  in  this  case  for 
an  erroneous  ruling  of  the  court,  from  the  consequences  of 
which  the  defendant  saw  fit  to  relieve  himself  by  the  exercise 
of  his  right  of  peremptory  challenge. 

The  only  doubt  which  has  arisen  in  our  minds  in  this  case, 
has  been  from  the  consideration  that  the  record  does  not  show 
whether  or  not  the  prisoner  exhausted  his  right  of  peremp- 
tory challenge,  but  on  this  point  a  case  exactly  parallel  ap- 
pears to  have  been  decided  in  Tennessee,  where  a  prisoner 
challenged  a  juror  for  cause,  and  his  objection  was  overruled 
—the  juror  being,  in  fact,  incompetent — and  the  prisoner 
afterwards  challenged  him  peremptorily.  Heldy  that,  unless 
the  record  showed  that  the  prisoner  had  exhausted  his  per* 
emptory  challenges,  it  was  no  error  for  which  judgment  would 
be  reversed.  (McGowan  v.  The  State,  9  Yerger,  184;  see,  also, 
Ferriday  v.  SeUen^  4  How.  [Miss.]  506;  CarroU  v.  The  State,  8 
Humph.  315.) 

The  judgment  of  the  court  below  is  affirmed  at  the  oost  ot 
the  appellant. 

All  Jie  Justices  concurring. 


[HU]      Thb  SriiTB  OF  Kansas  v.  Lewis  Habdht. 

0 

I  Qakkltso,  The  general  words  "gambling  devices,"  in  section  two 
hondrod  and  thirty  of  the  act  regulating  crimes  and  punishmentSi 
Qfled  after  the  several  gambling  devices  specially  enumerated  there* 
in,  indudes  only  other  implements  of  similar  character,  designed 
solely  for  gambling  purposes.  ''A  pack  of  cards "  held  not  to  be  in-^ 
dnded. 

% ;  JniiotmenL    An  indictment,  charging  that  the  defendant 

''did  unlawfoUy  suffer  and  permit  a  gaming  device,  to  wit,  a  paeK 
of  cards,  to  be  used  for  purposes  of  gambling  and  gaming  in  a 
house,"  etc.,  kept  by  him,  held  not  good  on  a  motion  to  quash. 
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Appeal  from  Nemaha  District  Court, 
The  &ct8  of  the  case  appear  in  the  opinion  of  the  court 

W.  W,  Outhrie,  attorney  general,  for  appellant: 

The  question  raised  is  as  to  the  sufficiency  of  the  indictr 
ment  in  charging  an  offense.  The  charge  is,  "did  then  and 
there  unlawfully  suffer  and  permit  a  gaming  device,  to  wit,  a 
pack  of  cards,  to  be  used  for  purposes  of  gambling  and  gam- 
ing, in  a  house  called  the  '  Union  Saloon,'  kept  and  owned 
by  him  in  the  town  of  Seneca,  by  divers  persons  and  for 
divers  sums  of  money  to  the  jurors  unknown,''  etc. 

The  statute  is,  that  "  every  person  who  shall  permit  any 
kind  of  gambling  device,  adapted,  devised  and  designed  for 
the  purpose  of  playing  any  game  of  chance  for  money,"  etc., 
"to  be  used  for  the  purpose  of  gaming  in  any  house,"  etc. 
(Act  on  Crimes  and  Pun.,  §§  230,  232.) 

The  indictment  charges  that  a  gaming  device,  and  epeoi- 
iying  the  kind,  was  permitted  to  be  used  by  the  defendant 
for  the  forbidden  purpose.  The  statute  uses  the  language 
"any  kind  of  gaming  device." 

["'475]  I.  It  is  not>for  the  court  to  take  judicial  knowledge 
that  a  "  pack  of  cards  "  is  not  a  gaming  device,  but  a  question 
for  the  jury,  who  are  to  say  whether  a  "pack  of  cards"  is 
"any  kind  of  gaming  device. 

II.  But  under  a  like  statute  in  Ohio  a  like  charge  has  been 
held  good.    (Whar.  Crim.  Law,  p.  359,  note  3.) 

The  object  of  the  statute  is  to  prevent  gambling,  and  for- 
bids the  use  of  any  kind  of  gambling  device  that  may  be  used 
for  the  purpose  sought  to  be  prevented.  A  pack  of  cards  is 
a  device  generally  used  for  that  purpose.  A  "  device"  is  that 
which  is  formed  by  design — ^an  artificial  contrivance.  Such, 
certainly,  is  a  "pack  of  cards,"  as  much  as  any  "strap"  or 
"table." 

Had  the  legislature  intended  to  prohibit  only  those  "de- 
vices" specifically  enumerated,  the  language  "or  any  kind 
of  gaming  device,"  etc.,  would  not  have  been  used  in  addi* 
tion,  nor  the  language  "or  at  or  upon  any  game  played  at  or 
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by  means  of  such  table  or  gambling  device,"  clearly  intend- 
ing to*  prohibit  the  playing  of  games  by  means  of  devices,  as 
well  as  beting  upon  devices. 

Elmore  &  Martin^  for  appellee: 

L  The  indictment  is  under  section  two  bundred  and 
thirty  of  the  act  on  crimes  and  pmxishments.  (Laws  1859, 
p.  332.)    It  is  not  in  the  language  of  tbe  act 

II.  "  A  pack  of  cards"  is  not  a  device^  within  the  meaning 
of  this  section.  Devices  are  mentioned  and  specified  in  the 
act,  and  we  must  look  to  that  to  determine  what  is  meant  by 
the  word. 

IIL  The  general  words  used  in  section  two  hundred  and 
thirty  are  qualifiers  of  the  preceding  specified  devices. 

The  opinion  of  the  court  was  delivered  by 

[*476]  Bailey,  J.:  The  grand  jury  for  the  county  of  Nem- 
aha, at  the  October  Term  of  the  dUistrict  court  for  that  county 
in  1862,  found  a  bill  of  indictment  against  Lewis  Hardin, 
the  appellee,  in  which  they  charge  that  said  Hardin  ^'  with 
force  and  arms,  at  Seneca,  in  said  county  of  Nemaha,  on  the 
10th  day  of  April,  A.  D.  1862,  did  unlawfully  suffer  and  per- 
mit a  gaming  device,  to  wit,  a  pack  of  cards,  to  be  used  for 
purposes  of  gambling  and  gaming  in  a  house  called  the 
'Union  Saloon,'  kept  and  owned  by  him  in  the  town  of  Sen- 
eca, by  divers  peisons  and  for  divers  sums  of  money  to  the 
jurors  aforesaid  as  yet  unknown,"  contra  formam^  etc. 

At  the  April  term  of  said  court,  1868,  said  Hardin,  by  his 
counsel,  moved  the  court  to  quash  the  indictment,  which 
motion,  after  argument  of  counsel,  was  sustained  by  the 
court  and  the  appellee  discharged  from  custody.  From  this 
order  of  the  court,  in  quashing  the  indictment,  the  state 
appeals. 

The  indictment  appears  to  have  been  found  under  section 
two  hundred  and  thirty-two  of  the  "act  regulating  crimes 
and  punishments,"  (Comp.  Laws,  p.  333,)  the  language  of 
which  is  as  follows,  viz. : 

"Every  person  who  shall  permit  any  gaming  table,  bank  or 
),  prohibited  by  the  two  hundred  and  thirtieth  section 


446  SUPREME  COURT  OF  KANSAS. 

The  State  v.  HardiiL 

of  this  act,  to  be  set  up  or  used  for  the  purpose  of  gaming, 
in  any  house,  building,"  etc.,  "to  him  belonging,  or  by  him 
occupied,  shall,  on  conviction,  be  adjudged  guilty  of  a  misde- 
meanor," etc. 

Section  two  hundred  and  thirty,  referred  to,  reads  as  follows : 

"  Every  person  who  shall  set  up  or  keep  any  table  or  gam- 
bling device,  commonly  called  ABC  faro  bank,  E  0  roulette, 
equality,  or  any  kind  of  gambling  table  or  gambling  device, 
adapted,  devised  and  designed  for  the  purpose  of  playing 
any  game  of  chance  for  money  or  property,"  etc. 

The  only  question  presented  for  the  consideration  of  this 
court  is,  whether  "  a  pack  of  cards "  is  a  gambling  device 
[*477]  within  the  meaning  of  section  two  hundred  and  thirty, 
adapted,  devised  and  designed  for  the  purpose  of  playing 
games  of  chance,  etc. 

It  is  to  be  remarked,  in  the  first  place,  that  the  several 
gambling  devices  specifically  enumerated  in  this  section,  A 
B  C  faro,  E  O  roulette,  etc.,  are  all  of  them  devices  invented, 
devised  and  designed  for  the  purpose  of  gambliag,  and /or  no 
other  purpose. 

They  are  the  tools,  implements  and  machinery  of  profes- 
sional gamblers,  and  are,  in  the  very  language  of  the  statute, 
adapted,  devised  and  designed  for  the  purpose  named,  while 
a  "pack  of  cards,"  though,  without  doubt,  frequently  used 
for  the  purpose  of  gambling,  is  also,  and  probably  much  more 
frequently,  used  for  the  purpose  of  mere  amuseTnerU^  like 
draughts,  checkers,  chess,  billiards,  nine-pins  and  dominos. 
It  will  hardly  be  claimed,  we  think,  that  an  indictment, 
fraijaed  under  this  section,  for  permitting  a  gambling  device, 
to  wit,  a  "checker-board,"  or  a  "chess-board,"  could  have 
been  sustained,  because  those  implements,  although  mani- 
festly in  some  sense  "adapted"  to  the  forbidden  purpose,  are 
not,  within  the  meaning  of  the  law,  either  devised  or  designed 
for  that  purpose.  Their  more  obvious  and  common  use  is 
for  purposes  of  innocent  amusement;  and  though  they  may, 
perhaps,  very  frequently  be  used  for  purposes  of  gambling, 
they  could  not  be  called  "gambling  devices"  within  the 
meaning  of  this  act,  without  doing  violence  to  its  obvious 
purport  and  intent    If  in  a  similar  act  against  the  crime  of 
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coanterfeitiiig  the  coin  of  the  United  States,  it  should  be  for- 
bidden to  keep  or  permit  to  be  used  any  tools  or  implements 
adapted,  devised  and  designed  for  counterfeiting,  and  an  in- 
dictment under  such  net  should  charge  the  possession  of 
dies  or  moulds  for  counterfeiting  the  gold  eagles  and  half 
^les,  or  the  silver  dollars,  halves  and  quarters  of  the  coin 
of  the  United  States,  it  might  be  good,  because  such  moulds  or 
dies  could  be  used  only  for  such  unlawful  purpose;  but  if  the 
poBsession  of  crucibles,  [*478]  melting  pots,  etc.,  were  charged, 
it  might  not  furnish  any  presumption  of  guilt,  as  these 
latter  implements,  though  indispensable  to  counterfeiting,  are 
Diore  frequently  employed  for  innocent  and  beneficial  uses. 
Gambling  is  sometimes  carried  on  with  the  aid  of  very  sim- 
ple machinery,  as,  for  instance,  by  means  of  two  small  sticks 
or  twigs  cut  of  diflferent  lengths  and  called  "  cuts"  or  "lots," 
*^d  perhaps  as  frequently  as  by  any  other  means  with  a  coin 
or  piece  of  money,  the  gamblers  betting  upon  the  chance  of 
Oie  coin  being  "odd"  or  "even,"  or  upon  its  falling,  upon 
^'^g  thrown  into  the  air,  with  the  head  or  the  reverse  side 
Uppermost   Yet  it  would  be  hard  to  presume  that  the  keep- 
^^g  of  sticks  of  different  lengths,  or  of  coin,  in  a  house  or  shop 
oaJd  i^ender  the  owner  or  occupant  of  such  house  or  shop 
^^^^e  to  indictment  under  this  section  of  the  act  in  question. 
fL         ^^ust,  we  think,  be  obvious  that  it  was  the  intention  of 
^^^^^^^islature  in  using  the  general  words,  after  enumerating 


w  —  ^'culy  certain  of  the  most  notorious  and  obnoxious  of  the 

Q^  -^/"^^^ents  used  for  the  forbidden  purpose,  to  include  others 
5^      ''^^^tiar  character,  and,  like  them,  designed  aoldy  for  gam- 


^urpoees. 

^  L,*^^  two  twigs  and  the  coin,  in  the  case  supposed,  are,  in 
^"^-*^n  sense,  adapted  to  the  gambler's  purpose,  else  they 
« 1  j^  ^oi  be  used  for  it,  but  they  were  neither  "  devised  "  nor 
II.  ^^%ned ;"  and  if  the  legislature  intends  to  forbid  all  gam- 
^^^  ^  ^md  betting  upon  games  of  chance,  it  is  plain  that  more 
^^^•iii,  definite  and  comprehensive  language  should  be  made 
*^^  to  evidence  such  intent. 


.      ^«  judgment  of  the  court  below  is  afibmad,  with  costs  t# 
^  appellee. 

"^^^  the  Justices  concurring. 
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[*479] 

The  State  op  Kansas,  ex  rd.  The  Attorney  Genebal,  v.  The 
Board  of  County  Commissioners  of  Atchison  County. 

1.  Taxation;  CoutUUb.  Where  lands  had  been  bid  off  by  the  county 
treasurer  of  Atchison  county  for  the  taxes  of  1858, 1859  and  1860, 
and  have  not  yet  been  redeemed,  hdd,  that  the  taxes  are  in  due 
course  of  collection.  The  county  has  not  failed  to  ''levy"  the  tax, 
and  is  not,  therefore,' within  the  provisions  of  "an  act  to  require 
certain  counties  to  collect  and  pay  over  delinquent  territorial 
taxes."    (Laws  1863,  chap.  63.) 

Original  Proceedings  in  MandamuB, 

The  opinion  of  the  court  contains  a  sufficient  statement 
of  the  &ct8. 

Attorney  General  Outhrie  and  E.  7.  Banka^  for  relator. 

This  case  presents  the  question  whether  Atchison  county 
is  delinquent  within  the  intent  of  the  act  of  February  24, 
1863.  The  legislature  of  1863  seems  to  have  intended  to 
provide  means  of  paying  the  territorial  creditors,  and  collectr 
ing  the  territorial  credits.  With  this  intention  in  view  we 
are  to  consider  the  extent  of  purpose  of  this  act 

The  language  is,  that  those  counties  which  have  failed  to 
levy  and  collect,  thus  stating  in  express  terms  that  coUectiony 
as  well  as  a  levy,  is  required.  The  counties  are  under  obli- 
gation to  the  state,  which  the  act  requires  to  be  satisfied. 
This  county  having  failed  to  satisfy  its  obligation,  is,  to  that 
extent,  delinquent.  That  the  county  has  made  provision  to  * 
raise  the  required  amount,  and  has  fallen  short  of  its  pur- 
pose, does  not  relieve  such  delinquency.  The  county  is  to 
pay  that  share  of  territorial  revenue  charged  against  it,  and 
however  much  may  [*480]  have  been  raised  for  that  purpose 
belongs  to  the  county  until  paid  over,  and  does  not  benefit 
the  state.  The  state  has  paid  the  territorial  debts  and  re- 
quires to  be  promptiy  reimbursed  from  the  territorial  credits. 
This  Atchison  county,  to  the  extent  of  five  thousand  three 
hundred  and  twenty-one  dollars  aiid  ten  cents,  refuses  to  do. 
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With  fhe  view  taken  by  respondent's  counsel,  no  hardship 
would  be  inflicted  upon  the  county  by  granting  the  motion, 
since,  if  provision  as  claimed  does  not  exist,  the  proceeds  will 
constitute  a  county  fund,  invested  at  twenty-five  per  cent, 
while  its  bonds  will  draw  but  six  per  cent. ;  and  what  assur- 
ance has  the  state  that  such  provision  is  ample?  It  has  thus 
&r  failed,  and  may  continue  to  fSEiiL 

The  act  providing  that  the  county  need  not  pay  over  terri- 
torial revenue  fetster  than  collected,  recognizes  the  right  to 
compel  more  prompt  payment.  But  the  act  of  1863  is  a  state 
law,  enacted  with  especial  view  to  compel  payment  of  terri- 
torial revenue,  and  repealed  this  act  by  conflict. 

Qlerm  &  Foster ^  for  respondents : 

When  the  territory  of  Kansas  was  admitted  into  the  union, 
and  thereby  became  a  state,  there  was  a  large  amount  of  debts 
due  from  said  territory,  for  which  the  said  territory  had  issued 
warrants  or  orders  on  the  treasurer,  who  had  no  money  in  his 
hands  to  pay  the  same.  There  was  at  the  same  time  due  to 
said  territory  from  the  various  counties  therein,  an  amount 
which,  in  the  aggregate,  if  the  same  had  been  collected  and 
P^d  in,  was  sufficient  to  pay  off  the  whole  amount  of  said 
warrants. 

The  delinquencies  in  said  counties  were  caused  by  a  failure 

w  the  proper  officers  to  enforce  the  laws  for  the  collection  of 

^wd  tax,  and  also  in  some  counties  by  a  failure  and  neglect 

^'  the  proper  officers  to  levy  said  tax  at  all.    [*481]    There 

Jf-as  reported  as  due  from  the  county  of  Atchison  on  said 

^fi^Titorial  tax  the  sum  of  five  thousand  three  hundred  and 

enty^geyen  dollars  and  ten  cents.  This  delinquency  did  not 

8e  ft^om  a  failure  to  leuy  said  tax,  but  from  a  failure  to 

ect   "tj^e  same,  and  the  said  tax  is  slowly  but  continually 

^S  paid  into  the  treasury. 

*',*^^  legislature  of  the  state  at  its  last  session  passed  a  law 
^^^tl^^j  t<^n  act  to  fund  the  territorial  debt,"  approved  Febru- 
^  ^O,  1863,  whereby  the  state  was  to  assume  the  indebted- 
^^^  of  the  territory  of  Kansas,  and  it  was  therein  provided 
^^^  the  bonds  of  the  state  of  Kansas  should  be  issued  to  the 

29—1  KAB. 
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holdeis  of  territorial  warrants,  in  amount  equal  to  said  war- 
:cantB.  The  said  bonds  to  become  due  in  twenty  years  from 
the  first  day  of  July,  A.  D.  1863,  and  drawing  interest  at  the 
rate  of  six  per  cent  per  annum,  payable  annually  on  the 
first  day  of  July. 

The  only  provision  made  by  the  said  act  for  the  payment 
of  said  bonds,  and  the  interest  to  become  due  thereon,  is  con* 
tained  in  section  eight  of  said  act,  wherein  it  is  provided  that 
the  proper  officers  of  the  state  of  Kansas  shall  cause  to  be 
levied  and  collected  in  each  year,  with  the  other  state  taxes, 
a  tax  sufficient  in  amount  to  pay  the  intere&t  as  the  same 
accrues  on  said  bonds,  and  the  said  officers  shall  also  cause 
to  be  levied  and  collected  a  tax  to  create  a  sinking  fund  for 
the  payment  of  the  principal  of  said  bonds  when  they  shall 
become  due,  and  the  proceeds  of  said  taxes  were  thereby 
appropriated  to  the  purposes  aforesaid. 

At  the  same  session  the  legislature  passed  an  act,  which 
was  approved  four  days  after  the  act  above  mentioned,  and 
entitled  "An  act  to  require  certain  counties  to  levy,  collect 
and  pay  over  delinquent  territorial  taxes,"  wherein  it  was 
provided  that  the  auditor  of  state  should  give  notice  to  the 
county  clerks  of  such  counties  as  had  failed  or  neglected  to 
levy  the  amount  of  territorial  tax  due  from  them,  setting  forth 
the  amount  of  tax  due  from  said  county;  and  it  was  made 
the  [*482]  duty  of  the  county  commissioners  of  such  coun- 
ties, to  whom  said  notice  should  be  sent,  to  levy  and  collect, 
along  with  other  taxes  for  the  year  A.  D.  1863,  the  amount 
specified  in  the  auditor's  notice  aforesaid,  and  pay  the  same 
into  the  state  treasury. 

There  is  no  object  stated  in  said  law  for  which  said  tax  is 
levied  or  to  be  applied,  and  we  are  left  entirely  to  conjecture 
the  object  for  which  this  tax  is  required  to  be  levied,  collected 
and  paid  into  the  state  treasury,  but  from  the  act  first  above 
cited  we  are  led  to  presume  that  this  act  was  passed  to  raise 
funds  to  pay  ofi*  said  bonds  of  the  state,  and  the  interest 
tliereon,  when  the  same  should  become  due. 

Although  it  is  at  least  doubtful  whether  the  legislature 
of  the  territory  of  Kansas  had  the  constitutional  right  to 
levy  taxes  for  territorial  purposes,  so  far  as  this  motion  is 
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concerned  we  need  not  discuss  that  question,  and  shall,  there- 
fore,  confine  onr  argument  to  the  constitutionality,  applica- 
tion and  policy  of  the  two  acts  aboYe  cited. 

We  insist  that  the  act  of  the  legislature,  approved  February 
20, 1868,  is  in  direct  conflict  with  the  plain  provisions  of  the 
constitution  of  the  state. 

Section  five,  article  eleven  of  the  constitution,  provides  as 
follows:  ^'For  the  purpose  of  defiraying  extraordinary  ex^ 
penses  and  making  public  improvements  the  state  may  con- 
tract public  debts;"  and  in  the  same  section  it  is  Airther 
provided  that  "  every  such  law  shall  provide  for  levying  an 
annual  tax  sufi&cient  to  pay  the  annual  interest  of  such  debt, 
and  the  principal  thereof  when  it  shall  become  due." 

This  debt  imposed  upon  the  state  is  neither  for  defiraying 
extraordinary  expenses  nor  for  making  public  improvements. 
^  It  is  an  attempt  to  make  the  state  assume  and  pay  off  the  debt 
of  the  territory  of  Kansas,  which  the  state  of  Kansas  is  no 
more  legally  bound  to  pay  than  she  is  to  pay  the  indebted- 
ness of  the  territory  of  Nebraska  or  the  state  of  Missouri. 

["^483]  The  state  of  Kansas  comprises  but  a  little  over  one- 

^^  of  the  area  included  within  the  limits  of  the  territory  of 

^ansas,  and  if  the  theory  would  hold  good  that  the  state  is 

«ab]e  for  the  territorial  indebtedness,  then  she  is  liable  to  pay 

Jf^^on  of  the  old  debt  of  what  is  now  Colorado  territory. 

^e  ouly  reason  that  can  be  given  why  the  state  of  Kansas  is 

Oi'e  liable  to  pay  the  debt  of  the  territory  of  Kansas  than  is 

®  /^tiire  state  of  Colorado,  is  because  the  eastern  half  of  the 

nfZt^^Ji  which  was  admitted  into  the  union  under  the  name 

^-  ^^  state  of  Kansas,  was  so  unfortunate  as  to  get  into  the 

^^  "before  the  western  portion. 

\l  ^ay  be  contended  that  this  debt  comes  under  the  "ex- 
^^rdinary  expenses  "  mentioned  in  the  constitution.  By  the 
^rd  evpenaea^  as  used  in  that  section,  it  was  never  intended 
to  give  the  l^islature  power  to  burden  the  state  with  the  debt 
of  another  government,  firom  which  contract  the  state  can  re- 
ceive no  possible  benefit  or  advantage.  The  obvious  meaning 
of  the  word  expemeSy  as  therein  used,  is  some  expenditure  or 
outlay  of  money,  either  necessary  or  beneficial  to  the  public 
interest  and  welfare,  or  for  carrying  on  the  state  government. 
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The  sixth  section  of  article  eleven  provides  that  "no  debt 
shall  be  contracted  by  the  state  except  as  herein  provided, 
unless  the  proposed  law  for  creating  such  debt  shall  first  be 
submitted  to  a  direct  vote  of  the  electors  of  the  state  at  some 
general  election."  Now,  if  a  debt  of  this  kind  can  be  con- 
tracted by  the  state  without  submitting  it  to  a  vote  of  the 
people,  it  would  be  difficult  to  conceive  of  any  debt  which 
might  not  be  contracted  independent  of  the  will  of  the 
people. 

The  meaning  of  said  section  is  clearly  that  no  debt  shall 
be  contracted  by  the  state,  except  for  defraying  extraordi- 
nary expenses  and  making  public  improvements,  until  a  law 
for  that  purpose  shall  have  been  ratified  by  the  voice  of  the 
people. 

[*484]  The  right  of  the  state  to  contract  the  debt,  by  the 
same  section,  carries  with  it  not  only  the  right  but  the  duty 
to  provide  in  the  same  law  for  levying  a  tax  to  pay  that  debt. 

In  exercising  the  taxing  power  the  constitutional  provi- 
sions must  be  strictly  complied  with.  The  power  of  taxa- 
tion, being  a  sovereign  power,  can  only  be  exercised  by  the 
general  assembly  when,  and  as,  conferred  by  the  constitu- 
tion. (Maya  v.  The  City  oj  Oincinnctti^  1  Ohio  St.  268;  CXiy  of 
ZaTiemlle  v.  Richards^  6  Ohio  St  589.) 

The  other  act  above  cited,  and  approved  the  24th  day  of 
February,  1868,  being  the  immediate  authority  under  which 
this  application  for  a  mandamus  is  made,  is  clearly  in  coa- 
fiict  with  at  least  two  sections  of  the  constitution ;  and  fur- 
ther, this  law,  from  its  express  and  plain  provisions,  only 
refers  to  such  counties  as  ^^  have  failed  or  neglected  to  levy^^  the 
territorial  tax,  those  being  the  words  used  in  the  first  sec- 
tion, and  therefore  was  never  intended  to  apply  to  the  county 
of  Atchison,  as  said  county  had  never  failed  or  neglected  to 
levy  said  tax.  We  will  present  these  two  points  in  the  order 
above  stated. 

I.  As  heretofore  stated,  the  said  act  of  the  legislature  doee 
not  state  the  object  for  which  said  tax  is  required  to  be 
levied.  Section  four,  article  eleven  of  the  constitution,  is  as 
follows:    ''No  tax  shall  be  levied  except  in  pursuance  of  a 


f 


JULY  TERM,  1868.  453 

Brief  of  Bespondenta. 

b^,  which  shall  distinctly  state  the  object  of  the  samei  to 
which  object  only  such  tax  shall  be  applied." 

This  act  simply  provides  that  the  tax  shall  be  levied,  col- 
lected and  paid  into  the  state  treasury,  as  irill  be  seen  from 
section  two*  of  the  said  act,  without  stating  the  object  at  all 
of  levying  said  tax.    The  constitution  has  plainly  piK>vided 
tiiat  the  object  of  such  tax  shall  be  distincUy  stated.    In  fact, 
we  cannot  even  infer  from  implication  the  object  of  levying 
^d  tax;  and  what  makes  the  said  enactment  appear  still 
^ore  obnoxious  is,  that  it  might  be  inferred  from  the  l*^iS] 
&ce  of  it  that  the  state  had  attempted  to  enter  into  the  busi- 
^^  of  a  collecting  agent  for  the  debts  of  the  territorial  gov- 
^ment 

Section  one  of  article  eleven  of  the  constitution  provides 

ftat  ''the  legislature  shall  provide  for  a  un^arm  and  equal 

fate  of  assessment  and  taxation."    Does  this  law  provide  for 

^  ^^iform  and  equal  rate  of  assessment  and  taxation?   Clearly 

j^  does  not    It  provides  that  one  county  shall  levy  and  col- 

^  a  Certain  tax,  while  another  county  shall  levy  and  col- 

^  ^t  another  amount  of  tax,  and  still  another  county  is  not 

^^recl  to  levy  any  tax  whatever. 

|L^  ^  ^tiQt  section  of  the  constitution  means  anything,  it  cer^ 

9t^^^^    Prefers  to  a  taxation  of  the  property  throughout  the 

f/,«^  .     ^^^o  pay  a  public  debt  of  the  state:  and  it  is  claimed  that 

^  *t^_  th.  ^  of  .hi.  *«,  ■au.ch  ft,  u.  u.wh«<, ..... 
^^■^aect 

^Q^^^^e  bonds,  as  soon  as  issued,  if  the  state  had  the  right  to 
^^  Z^*^  B^^  ^  debt,  at  once  become  a  public  debt  of  the  state, 
^iv^*^^  payment  of  which  the  real  and  personal  property 
l^jj^^^  the  state  becomes  equally  charged  and  liable,  and  the 
^g^^-^ture  is  bound  to  provide  for  a  unifarm  and  equal  rate  of 

^^^ment  and  taxation  for  the  payment  of  the  same. 
^  ^>^^  not  apprehend  that  it  is  necessary  for  me  to  again  refer 
*^^  danger  of  permitting  the  least  provision  of  the  consti- 
VV^^^  to  be  infringed  upon  in  exercising  the  taxing  power, 

V  ^  X  cannot  finrbear  quoting  a  few  lines  from  the  opinion  of 

r^^  <M)xact  va  the  CEme  of  Maij^VB.  The  CKty  of  Omein^ 

^^  268.)    The  cimrt  remarked  as  follows : 


464  SUPREME  COURT  OF  KANSAS. 

—    If  '  ■  ■ 

The  State,  er  nL,  ▼.  Gomm'n  of  AtchiBon  Co. 

"The  power  to  tax  is  one  of  the  highest  attributes  of  sov- 
ereignty. It  involves  the  right  to  take  the  private  property 
of  the  citizen,  without  his  consent,  and  without  other  com- 
pensation than  the  promotion  of  the  public  good.  Such 
interference  with  the  natural  right  of  acquisition  and  enjoy- 
ment, guaranteed  by  the  constitution,  can  only  be  justified 
wJien  public  necessity  clearly  demands  it.  [*486]  Being  a  sov- 
ereign power,  it  can  only  be  exercised  by  the  general  assembly 
when  delegated  by  the  people  in  the  fundamental  law."  Tho 
same  doctrine  is  again  asserted  in  the  case  of  The  Oity  ofSSanes- 
viUe  V.  Richards,  (5  Ohio  St.  589.) 

II.  The  said  law  was  never  intended  to  apply  to  such  coun- 
ties as  had  not  failed  or  neglected  to  levy  the  territorial  tax. 

It  appears  from  the  evidence  offered  in  this  case,  and  which 
is  not  controverted,  that  the  county  of  Atchison  had  always 
levied  the  territorial  tax  due  from  said  county,  and  this  fact 
appears  from  the  auditor's  books.  That  officer  was  required 
by  law  to  give  notice  to  the  clerks  of  such  counties  only  as 
had  failed  or  neglected  to  levy  said  tax,  and  therefore  any 
notice  sent  by  him  to  any  other  county  was  extra  official  and 
simply  null  and  void. 

It  will  not  be  contended  that  the  auditor,  by  exceeding  his 
duties  and  sending  notice  to  all  the  counties,  could  compel 
them  to  levy  the  tax,  for  this  would  be  leaving  the  discretion- 
ary power  with  that  officer  to  tax  such  counties  as  he  might 
see  proper. 

He  is  required  by  the  first  section  of  said  act  to  send  the 
notice  to  certain  counties,  to  wit,  such  counties  as  ^^have  failed 
or  neglected  to  levy^^  the  tax ;  and  by  the  second  section  the  board 
of  county  commissioners  of  the  counties  to  which  said  notice 
shall  be  sent  were  required  to  levy  and  collect  the  said  tax. ' 

What  is  the  meaning  of  the  words,  "said  notice,"  in  the 
second  section?  They  clearly  refer  to  the  notice  required  t<x 
be  sent  by  the  auditor,  in  the  first  section,  and  that  notice 
being  only  to  certain  counties,  the  board  of  county  commis- 
sioners of  such  counties  only  were  required  to  levy  and  col- 
lect the  said  tax. 

To  say  the  least,  it  is  somewhat  unusual  to  levy  the  same 
tax  twice,  when  the  first  levy  was  regular  and  lawful    If  the 
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^^]  officers  fell  to  enforce  the  collection  of  the  tax  within 
^®  time  and  in  the  manner  prescribed  by  law,  the  remedy  is 
^^t  a  new  levy, 

^B  opinion  of  the  court  wa«  delivered  by 

Cobb,  C.  J.:  This  is  a  motion  for  a  mandamns  to  compel 
the  defendants  to  levy  and  collect,  with  the  taxes  for  the  year 
1863,  an  additional  sum  of  five  thousand  three  hundred  and 
twenty-seven  dollars  and  ten  cents,  for  a  balance  of  territorial 
taxes  imposed  upon  the  people  of  that  county  in  the  years 
1858, 1859  and  1860.  It  appears,  from  the  papers  upon  which 
the  motion  is  founded,  that  such  a  balance  of  said  taxes 
remains  yet  unpaid  into  the  state  treasury,  and  this  is  all  the 
^dence  given  of  any  default  of  the  county  commissioners 
^f  Atchison  county,  or  of  any  one  in  regard  to  such  taxes. 

Section  forty-two  of  the  "  Act  to  provide  for  the  assessment 

Mid  collection  of  taxes,"  approved  February  27, 1860,  (Comp. 

)  ^^8,  §  67,)  provides  tiiat,  "if  any  parcel  of  lands  cannot  be 

)  8old  for  the  amount  of  tax,  penalty  and  charges  thereon,  it 

^sll  be  bid  off  by  the  county  treasurer  for  the  county,  for 

/  ^^ch  amount"    The  tax  law  of  1858,  in  force  up  to  the  time 

^f  the  passage  of  the  act  referred  to,  contains  a  similar  pro- 

^^^on^  and  under  both  laws  the  owner  or  occupant  is  allowed 

ibree  3^ears  to  redeem  the  land  sold. 

^©ctbion  two  of  "An  act  relating  to  the  payment  of  taxes," 

^««soci  February  27, 1860,  which  is  still  in  force,  provides  that 

*      .*^^3r  treasurers  shall  not  be  required  to  pay  into  the  terri- 

^       ^^    treasury  more  territorial  taxes  than  shall  have  been 

Y^^^ly  collected  in  their  respective  counties. 

^der  these  laws  the  only  fair  inference  from  the  &cts 


.  *'^t3  is,  that  lands  have  been  bid  off  by  the  county  treasmrer 

,    "Atchison  county  for  the  taxes  so  unpaid,  and  have  not  yet 

^^  redeemed;  in  wfiich  case  no  one  is  in  default,  but  the 

,^^^  are  in  due  course  of  collection.    The  county  has  not 

'•.  "^^^J  foiled  to  "levy"  the  tax,  and  is,  therefore,  not  within 

^1^    provisions  of  chapter  sixty-three  of  the  laws  of  1863. 

^^  motion  must  be  denied. 

^U  the  Justices  concurring. 
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Adam  Brenner  y.  Joseph  H.  Weaver. 

'  1*  FKOUI880BT  KoTBB.  An  indorsement  on  the  back  of  a  note,  in  the 
following  words:  "For  value  received  I  promise  to  pay  the  within 
mentioned  money  to  Hartman  &  Weaver.  (Signed)  Adah  Bren- 
NEB,"  hM  to  be  an  absolute  undertaking,  and  not  a  guaranty. 

'1l  Bill  of  Pasticulabs.  The  filing  of  the  note,  with  the  indorse- 
ment thereon,  in  justice's  court,  Jtdd  to  be  a  sufficient  bill  of  partic- 
nlars.    (EsUy  v.  People  oj  Illinois^  23  Kas.  612.) 

'Sl  GtJARANTT.  The  guarantor  is  not  ontitled  to  notice  of  nonpay- 
ment of  the  note  guarantied,  at  least  when  he  will  not  be  preju- 
diced for  want  of  it,  and  nonpayment  and  notice  need  not  be  set 
•at  in  the  bilT  of  particolais  before  a  justice. 

4.  Erbob;  Reifiew.  The  supreme  court  cannot  consider  any  question, 
on  review  of  the  decision  of  the  district  court  on  a  writ  of  error 
from  a  justice,  not  brought  before  and  passed  upon  by  the  district 
court. 

Error  from  Doniphan  District  OourL 

The  facts  in  this  case  sufficiently  appear  in  the  opinion  of 
the  court. 

W.  W.  OuthriCy  for  plaintiff  in  error: 

I.  It  is  a  well  settled  principle  that  a  promise  to  pay  the 
existing  obligation  of  another  constitutes  such  promise  a 
guaranty  only  when  such  obligor  is  not  discharged. 

II.  An  action  cannot  be  sustained  against  a  guarantor 
until  after  notice  of  nonpayment.  (^Douglas  et  al,  v.  Reynolds 
et  al.^  7  Peters,  126.)  No  notice  or  proof  of  demand  was 
ehown  in  this  case,  but  the  failure  appears.    (See  record.) 

[*489]  III.  Such  demand  and  notice  muBt  be  aYcrred  in 
the  bill  or  petition,  this  being  essential  to  recoYery«  (Seney's 
CivU  Code,  p.  105.) 

IV.  The  guarantor  of  a  constitutional  [conmiercial]  obliga- 
tion cannot  be  recoYered  against  until  the  amount  due,  by  rea- 
son of  such  obligation,  shall  have  been  established  against 

NOTB.— Whether  the  petition  stated  fiicts  mfflcient  to  oonstltute  a  cause  of  action 
Ss  not  a  question  the  supreme  court  can  look  Into.  nntU  it  fictt  be  pieaenM  (ft 
diBtiiot  court.    (ifcJSricte  «.irartu»a,  2  Ka8.4U;G»vot  v.iHmn,  5  id.  260 J 
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the  obligor.  This  may  be  done  in  the  same  action.  Brenner's 
obligation  is  to  pay  said  sum  of  money  according  to  the  tenor 
of  Hoffman's  obligation,  providing  tiiat  HofiEman  does  not. 
If  it  is  called  an  original  or  absolute  promise  it  must  be  con* 
tinned  by  itselt 

v.  An  action  cannot  be  sustained  against  a  guarantor  until 
a  cause  of  action  has  been  established  against  the  principal. 
(Chitty  on  Con.,  p.  514,  side  p.  414.) 

VI.  A  guarantor  can  only  be  compelled  to  pay  the  obligar 
tion  of  his  principal,  in  that  case,  upon  such  record,  where 
he  can  recover  the  amount  so  paid  firom  such  prindpaL 

Should  Brenner  be  compelled  to  pay  this  note,  and  seek  to 
recover  the  amoxmt  so  paid  from  Hoffinan,  could  notHoffinan, 
by  showing  that  there  were  offsets  or  legal  accounts  against 
the  accounts  and  notes  for  which  said  notes  were  given,  defeat 
Brenner's  recovery?  Certainly  so,  for  Hoffman  is  not  to  pay 
his  said  note  if  he  has  offsets  against  it,  which  he  has  the  right 
to  show  whenever  he  is  called  upon  to  pay.  Then  Weaver 
cannot  recover  against  Brenner  in  the  first  instance. 

Should  it  be  said  that  Brenner  could  defend  against  this 
;iote,  the  same  as  Hoffman  could  do,  I  answer  that  the  matter 
of  defense  is  not  one  that  Brenner  is  presumed  to  know-— it 
JB  only  to  be  known  by  Hoffman.  Weaver  took  this  note  after 
due,  and  with  full  knowledge  of  its  conditions. 

YIL  Said  guaranty  is  special,  and  not  negotiable,  and  no 
party  but  Hartman  and  Weaver  can  sue  Brenner.  Hartmai\ 
ji^490]  and  Weaver  were  the  only  parties  Brenner  contracted 
to  see  paid.  (  Chitty  on  Con.,  p.  515,  side  p.  414,  and  cases 
cited  in  notes.) 

OHb  &  CfUdSy  for  defendant  in  error: 

The  record  must  show  that  error  exists,  affirmatively.  The 
finding  of  the  justice  presumes  that  he  acted  on  siiflicie^t 
evidence.    (See  1  OreenL  on  Ev.,  p.  450.) 

Where  hcU  of  an  official  nature  require  the  concurrence  oi' 
official  persons,  a  presumption  arises  in  &vor  of  their  duQ 
oxecution.  (Gould's  Pl.,ch.  10,§  14;  Thompson  v.  Ib&nte,  2  Pet 
lillT^  168 ;  WoA'd et al. v.  CtoTM,  3 Black.  196 :  Edmand$ v. Paakine^ 
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8  Black.  196.)  A  justice  of  the  peace  will  be  presumed  to  have 
done  his  duty  unless  the  contrary  appears.  {Beemam  v.  The 
StatCy  5  Black.  165.)  After  a  case  has  been  passed  upon,  every- 
thing is  to  be  presumed  in  favor  of  judgment  {Maxfidd  v. 
Johns,  2  Ohio,  208;  Broom's  Maxims,  729;  Johnson  v.  MiUer,  12 
Ohio,  10.) 

A  guaranty  is  a  conditional  contract.  This  is  an  absolute 
contract.  (Dofe  v,  Torry^  24  Pick.  250.)  Brenner  is  a  principal 
on  the  note  sued  on,  and  liable  as  such.  From  what  appears 
on  'the  face  of  the  note  and  indorsements,  the  law  presumes 
that  Brenner  signed  the  note  as  such.  Such  indorsements  as 
this  are  held  to  make  the  signer  a  principal,  as  nothing  ap- 
pears on  the  record  to  show  that  the  note  and  indorsements 
were  not  one  transaction,  and  this  will  be  presumed  after 
judgment.  (See  Story  on  Prom.  Notes,  §  468;;.  8  Minot's  Dig. 
101,  viii,  1,  2,  8,  9;  Carver  v.  Warren^  6  Mass.  545;  White  v. 
Howland,  9  id.  314.) 

A  guarantor  is  not  entitled  to  notice  of  nonpayment.  Even 
if  Brenner  was  entitled  to  notice,  he  had  it,  from  aught  that 
appears  on  this  record.  The  record  need  not  set  '[*491]  out 
the  evidence — only  the  finding  upon  the  evidence.  But  no 
notice  of  nonpayment  was  required,  none  admitting  that 
Brenner  was  a  guarantor.  (See  3  Kent,  124,  side  page ;  Byles 
on  Bills,  p.  269;  Story  on  Bills  of  Ex.,  §  305.)  Actual  dam- 
age must  be  shown  before  notice  can  be  required.  (See  case, 
supra;  Babcock  v.  Bryant,  12  Pick.  133,  416;  Dole  v.  Tbrry,  24 
Pick.  250.)  Guaranty  means  a  conditional  promise.  (^DoU 
V.  Torry,  24  Pick.  250,  252.)  The  consideration  need  not  ap- 
pear upon  the  face  of  the  instrument  (See  Comp.  Laws,  p. 
351,  §  6.) 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J. :  The  record  shows  that  Lee  A.  Hoffman  gave 
his  note  to  Hartman  &  Weaver  for  seventy-four  dollars  and 
thirty-two  cents,  in  the  usual  form,  to  which  is  added  this 
stipulation : 

"This  note  is  given  to  Hartman  &  Weaver  for  notes  and 
accounts  received  of  them.  Now,  if  there  should  be  any 
legal  accounts  or  offsets  brought  against  said  accounts  or 
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notes,  the  same  is  to  be  deducted  from  the  amount  of  this 
note.** 
Upon  this  note^  without  date,  is  the  following  undertaking; 

''For  value  received  I  promise  to  pay  the  within  men« 
tioned  money  to  Hartman  &  Weaver.      Adam  Brennbr.'* 

The  note,  after  maturity,  was  assigned  to  the  defendant  in 
error,  who  brought  suit  thereon  against  the  plaintiff  in  error 
Wore  a  justice  of  the  peace,  and  after  several  continuances, 
at  the  instance  of  plaintiff  in  error,  a  judgment  was  rendered 
against  him  for  the  amount  of  the  note.  The  judgment  was 
taken  to  the  district  court  by  writ  of  error,  and  tiiere  affirmed, 
and  is  now  brought  to  this  court  for  revision. 

Three  grounds  of  error  are  set  forth  in  the  petition  to  the 
district  court,  and,  as  we  cannot  consider  here  any  question 
that  was  not  brought  before  and  passed  upon  by  tiie  district 
court,  the  errors  only  alleged  before  that  court  will  be  exam- 
ined. 

tM92]  These  errors  are :    First.  That  the  justice  erred  in 
overruling  the  motion  of  the  defendant  below.    Second.  There 
^88  no  service  of  process  in  the  cause,  or  notice  to  defend- 
^^    Third.  That  the  judgment  was  for  the  plaintiff  below, 
^  wien  it  should  have  been  for  defendant. 

^  to  the  first  error  alleged,  it  is  sufficient  to  say  that  the 

""^'d  does  not  give  us  any  fkcts  upon  which  we  can  predi- 

^^  opinion.    It  merely  shows  that  the  plaintiff  in  error 

^n  /^^  ^®  court  to  dismiss  the  case  on  the  ground  that 

^c^  ^^^  j^qI  \yQQxi  given  to  the  defendant  of  nonpayment 

\\\4iC  note  in  proper  time," 

"^  notice  were  necessary,  which  is  not  conceded,  it  was  the 
_iy  of  the  plaintiff  in  error,  if  he  decided  to  test  its  suffi- 
ciency, to  have  incorporated  it  into  the  record  by  a  bill  of 
exceptions. 

It  seems,  by  the  terms  of  the  motion,  that  notice  of  nonpay- 
ment  had  been  given  and  was  in  proof.  The  only  difficulty 
was  whether  it  had  been  given  in  proper  time,  upon  which 
point  the  counsel  and  the  justice  differed.  Which  was  right 
we  cannot  teU,  having  none  of  the  means  necessary  thereto. 
The  second  error  is  groundless.    Not  only  was  there  servioo 
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of  process,  but  the  appearance  of  the  defendant  by  himself 
and  counsel  appears  from  the  record. 

The  only  other  error  alleged,  of  which  we  can  take  notice, 
is,  that  there  was  no  bill  of  particulars  filed,  save  the  note 
with  the  undertaking  indorsed  thereon. 

We  think  thip  was  enough.  The  suit  was  brought  on  the 
undertaking  of  Brenner,  and  that  was  filed.  It  wa  s  absolute 
in  its  character,  and  cannot  be  held  as  a  guaranty.  It  does 
not  purport  to  be  a  guaranty  that  the  money  shall  be  paid 
at  maturity  or  any  other  time.  It  is  a  full  promise  to  pay 
the  same,  and  had  nothing  to  do  with  the  note  except  to  refer 
to  it  to  ascertain  the  amount  to  be  paid.  It  may  well  have 
been  [*493]  that,  by  arrangement  between  the  original  parties 
and  plaintiff  in  error,  that  he  became  the  sole  payor  of  the 
debt.  We  have  no  means  of  knowing.  The  record  shows 
that  testimony  was  taken,  but  its  character  and  tendency  is 
not  disclosed.  It  must  b&  presumed  to  be  sufficient  to  sustain 
the  judgment.  But  even  if  we  are  wrong  in  treating  Bren- 
ner's promise  as  absolute,  instead  of  a  guaranty,  it  will  not 
change  the  matter,  for  even  in  that  case  the  guarantor  is  not 
entitled  to  notice  of  nonpayment,  at  least  tUl  he  has  proven 
that  the  want  of  notice  has  done  him  a  prejudice.  (See  Story 
on  Bills  of  Ex.,  §  305,  and  note  2.)  This  does  not  appear;  so 
that  the  want  of  an  allegation  of  notice  in  the  bill  of  partic- 
ulars is  no  defect. 

The  judgment  of  the  district  court,  ha^dng  been  in  accord- 
ance with  this  opinion,  is  affirmed  with  costs. 

Ail  the  Justices  concurring. 
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John  M.  Fackler  v.  John  R.  Ford  et  al. 

1.  DsLAW ABB  Trust  Lands;  Cdntrad;  Specific  Performance,  Where  A, 
contracts  with  B.  that  he  will  purchase,  at  a  sale  of  Delaware  tmst 
lands  thereafter  to  take  place,  a  certain  tract  of  land,  and  also  agrees 
to  take  up  the  title  to  another  tract,  to  be  purchased  by  another 
party  who  had  previously  agreed  to  purchase,  and  A.  acknowledges 
payment  by  B.  for  one-half  of  said  tracts,  and  agrees  to  sell  to  B. 
such  half  as  soon  as  title  is  obtained  to  the  same  by  A.,  the  said 
half  so  sold  to  be  divided  according  to  a  plat  already  made,  but  not 
filed  as  required  by  the  statute  regulating  town  plats,  (Stat.  1855,  p. 
734 ;}  and  where  A.  procures  the  title  to  the  said  tracts,  but  refhses- 
to  transfer  the  same  to  B.  in  accordance  with  said  contract,  and  iB. 
brings  a  bill  for  specific  performance,  held,  that  the  said  contract 
may  be  enforced,  and  tliat  A.  cannot  plead  his  own  fraud  in  obtain- 
ing  title  from  the  government  in  bar  of  a  decree  for  specific  per- 
formance of  his  agreement. 

2.  CoNTBAcr.  A  contract^  part  of  which  may  be  repugnant  to  law 
and  against  public  policy,  a  part  not  being  so,  may  be  divided,  and 
BO  much  as  may  be  unexceptionable  enforced. 

3.  .  TruOe,    While  the  features  of  a  contract  may  distinguish 

the  instrument,  it  may  still  possess  the  essential  elements  of  a  trust, 
and  while  as  a  contract  unsusceptible  of  enforced  execution,  the 
trust  itself  may  be  enforced. 

Note.— This  caae  was  appealed  to  the  supreme  court  of  the  United  States  and  was 
tliere  affirmed,  (24  How.  323.)  the  court  holding  that  one  who  covenants  to  sell  lands 
which  he  expects  to  purchase  at  a  government  sale  of  public  lands,  cannot  after- 
ward plead  his  own  £nud  in  obtaining  his  title  from  the  government  in  bar  of  a 
decree  for  specific  performance  of  his  agreement  (The  same  principle  applied,  Be- 
mU  9.  Becker t  ante,  p.  aU :  MaduAa  v.  Thomat,  6  id.  160.) 
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4. ;  ValidUy.    A  general  representation  that,  if  the  contract 

was  made,  the  vendee  had  capital  and  would  make  improyementa 
that  would  induce  the  immigration  of  mechanics,  eta,  will  not 
vitiate  the  contract,  as  it  is  an  agreement  to  do  nothing  definite, 
and  can  not  affect  the  contract 

5.  ■;  ConrideraHon.    How  fiu*  the  consideration  expressed  in 

a  written  contract  may  be  inquired  into,  discussed,  with  reference 
to  a  bill  to  enforce  the  specific  performanoe  of  the  contract 

[*22]  Appeal  from  Leavenworth  District  Court, 

On  the  21st  of  August,  1857,  the  appellees  filed  their  biU 
for  specific  performance  of  a  contract  made  by  them  with 
the  appellant  and  one  Madison  Mills.  An  amended  bill  was 
filed  January  29,  1858.  John  M.  Fackler,  appellant,  filed 
his  separate  answer  June  1,  1858. 

The  bill  charges  that,  on  and  before  the  22d  of  November, 
1856,  Fackler  claimed,  as  actual  settler  thereon,  a  firactional 
section  of  land  containing  sixty  acres,  and  Mills  the  east 
half  of  a  quarter  section,  containing  eighty  acres,  in  Leaven- 
worth county,  Kansas  territory,  being  parts  of  the  land  pur- 
chased by  the  government  of  the  United  States  of  the  Dela- 
ware Indians. 

These  lands  had  been  appraised  at  eight  dollars  an  acre, 
and  advertised  for  sale  pursuant  to  law.  That,  prior  to  that 
date,  Fackler  and  Mills  surveyed  and  laid  off  said  tracts  of 
land  so  claimed  and  held  by  them,  into  blocks,  lots,  public 
grounds,  streets,  alleys,  etc.,  for  a  town  to  be  known  as 
"  Fackler's  addition"  to  Leavenworth  city ;  that  they  made  a 
plat  of  it  and  divided  the  whole  into  eighty  shares  of  six  lots 
each,  executing  certificates,  on  the  back  of  each  of  which 
they  indorsed  the  lots  assigned;  that  they  also  represented 
themselves  to  be  owners  of  a  ferry  right  from  the  south  part 
of  Fackler's  addition  to  and  including  a  landing  on  the  op- 
posite side  of  the  Missouri  river,  and  a  lease  of  a  fractional 
section  in  Platte  county,  in  Missouri,  containing  thirty-four 
acres ;  that  Fackler  and  Mills  were  anxious  to  sell  and  dis- 
pose of  the  undivided  half  of  the  ferry,  together  with  an 
equal  and  divided  half  in  lots  of  the  one  hundred  and  forty 
acres,  being  forty  shares,  containing  in  the  aggregate  two 
hundred  and  forty  lots;  tliat  on  the  22d  of  November,  1856, 
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tfaey  entered  into  covenant,  under  seal,  to  sell  to  complainant 

forty  shares,  being  one-half  of  one  hundred  and  forty  acres 

in  Fackler's  addition  to  Leavenworth  city,  which  shares 

were  divided  and  agreed  to  be  the  following  lots,  viz.,  etc.; 

^&t  the  complainants  have  paid  the  sum  of  ten  thousand 

dollars  as  a  consideration,  and  agreed  to  furnish  one-half  the 

purchase  money  to  be  paid  at  the  Delaware  sales;  that  Fack- 

W  and  Mills  agreed  to  make  a  quitclaim  deed  to  the  yen- 

dees  when  they  have  obtained  a  title  for  the  lands,  and,  as 

P^  consideration  of  said  payment,  a  deed  for  the  undivided 

^ftlf  of  the  ferry  right  and  lease  of  grounds  on  the  Missouri 

^de  should  also  be  executed.    The  following  is  a  copy  of 

tile  contract : 

''■Enow  all  men  by  these  presents,  that  we,  John  M.  Fack- 

ierand  Madison  Mills,  have  this  day  bargained  and  sold  by 

^oitclainiy  and  do  hereby  agree  to  sell  and  make  quitclaim 

Jeed  to  John  R.  Ford  et  at,  forty  shares  in  Fackler's  addi- 

*ion  to  Leavenworth  city,  south  of  South  Leavenworth,  being 

^e  ixvLXidTed  and  forty  acres  of  land,  laid  out  by  said  Fack- 

^^^^d  Mills  as  Fackler's  addition,  which  shares  are  divided 

jL -|     ^^S^eed  to  be  the  following  shares,  etc.,  (described  in  de- 

^      '-^  For  and  in  consideration  of  said  lots,  the  vendees 

gjp^^^   S>aid  to  said  vendors  the  sum  of  ten  thousand  dollars, 

^t  -j^^-^Sree  to  pay  one-half  of  the  purchase  money  to  be  paid 

^(5^      ^^-»ware  sales -for  land  hereby  sold.    And  the  said  Fack- 

^      ^^^  Mills  hereby  ftgree  to  make  a  quitclaim  deed,  and  to 

^^     ^'^^d  vendees,  when  the  said  grounds  are  purchased  at 

j^^    X^  Resent  sales  of  Delaware  lands  now  selling  at  Fort 

v,.^     "^^^ worth.    It  is  understood  that  the  one  hundred  and 


\ 
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acres  which  has  been  laid  off  into  town  lots  and  divided 
^^^^]  into  eighty  shares,  forty  shares  of  which  are  sold  by 
^is  agreement,  is  composed  of  a  fractional  quarter,  contjiin- 
ing  sixty  acres,  claimed  and  occupied  by  John  M.  Fackler, 
and  which  he  will  buy  at  said  Delaware  land  sales,  and,  when 
he  gets  the  title,  he  will  make  quitclaim  deed  to  the  lots 
within  said  fraction  to  said  vendees,  or  to  such  person  as 
they  may  designate;  the  other  eighty  acres,  making  up  the 
one  hundred  and  forty  acres,  is  the  east  half  of  the  quarter 
action  claimed  by  said  M.  Mills.    It  is  understood  that  the 

30—1  KAS. 
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Baid  Mills  sold  the  west  half  of  said  quarter  to  Joseph  A 
Bullen,  who  is  to  purchase  the  whole  quarter  at  the  Delar 
ware  land  sales,  and  when  purchased  he  is  to  convey  by 
quitclaip  deed  the  east  half  of  said  quarter  to  John  M.  Fack- 
ler, who  is  to  convey  to  said  vendees,  or  such  person  or  per- 
sons as  they  may  designate,  the  shares  or  lots  within  said 
rights  by  quitclaim  deed.  It  is  understood  and  agreed  that 
one  of  the  forty  shares  hereby  sold  is  to  be  by  them  appropri- 
ated to  school,  church  and  public  purposes ;  the  said  vendorg 
agree  to  appropriate  one  of  their  shares  to  the  same  purpc^e, 
unless  the  parties  vendors  and  vendees  shall  agree  otherwise. 
The  said  Fackler  and  Mills  also  sell,  as  a  part  consideration 
of  said  payment  of  ten  thousand  dollars,  the  receipt  of  which 
is  before  acknowledged,  the  undivided  half  of  the  ferry  right 
and  privilege  from  the  south  part  of  Fackler's  addition  to 
the  Missouri  side,  and  an  undivided  half  of  the  lease  of 
ground  on  the  Missouri  side,  the  said  vendees  agreeing  to 
pay  half  of  the  annual  rent  for  the  land  leased  on  the  Mis- 
souri side,  being  fifty  dollars  from  January  [*24]  next,  and 
to  which  they  agree  to  make  a  quitclaim  deed." 

At  the  bottom  of  this  agreement  is  a  receipt  by  Fackler  as 
follows: 

"Received  of  Ford,  Bishop  and  others,  vendees  within 
named,  the  sum  of  five  hundred  and  sixty  dollars,  ($560,) 
being  one-half  of  the  aforesaid  value  of  the  land  described 
in  the  within  contract,  which  we  are  to  use  in  paying  for  said 
lands  at  Delaware  sales,  held  at  Fort  Leavenworth,  this  22d 
November,  1856." 

The  bill  further  charges  that  Fackler  and  Mills  did  obtain 
a  title  for  said  land,  and  now  refuse  to  convey  to  complain- 
ants either  the  land  or  a  moiety  of  the  ferry  right,  and  prays 
for  a  decree  for  specific  performance. 

The  appellant  demurred  to  this  bill,  and  afterwards  with- 
drew his  demurrer  and  filed  an  answer.  The  answer  admits 
the  contract  and  receipt  of  money  and  purchase  of  the  lands, 
but  charges  that  the  government  of  the  United  States  was 
trustee  of  the  Delaware  Indians  of  these  lands,  and  that  the 
act  of  the  officers  of  the  government  in  fixing  the  value  of  the 
land,  and  in  restricting  the  purchase  thereof  to  settlers  thereon 
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*0  8uch  yaluation  was  a  "fraud  on  the  Indians,"  and  that  the 

plaintiff  were  cognizant  of  such  fraud;  that  the  lands  were 

^Ppiaised  far  below  their  true  value;  that  appellant  has  not 

Pjit  the  plat  of  the  town  on  record ;  that  therefore  the  descrip- 

^on  of  the  land  is  so  vague  and  uncertain  that  a  court  cannot 

^^ee  a  specific  performance ;  that  a  statute  of  Kansas  re- 

V^ires  all  plats  to  be  recorded;  that  besides  the  money  paid 

^y  the  respondents  there  was  a  parol  representation  made  by 

^inplainants  that  by  their  capital  and  influence  they  had 

«>uilt  up  other  towns  in  the  west,  and  would  do  the  same  with 

tois  if  they  could  get  a  large  interest  at  low  rates ;  and  that 

noiiaving  performed  this  part  of  their  contract  the  appellant 

^fiiBed  to  make  them  a  title ;  and  lastly,  the  answer  ooncludes 

^th  the  following  defense: 

''And  this  defendant  says  that,  inasmuch  as  the  plaintiffs 

^4ve  endeavored  to  avail  themselves  of  a  supposed  technical 

^1  advantage  to  aid  them  in  a  noncompliance  with  their 

Contract,  and  have  &iled  to  comply  with  the  same,  defendant 

turn  claims  that  he  is  justified  in  charging,  and  does  charge 

^  insist,  that  said  contract  was  made  before  the  relinquish- 

«nt  of  the  title  of  the  Delaware  Indians  to  said  land,  and 

JiolatiQn  of  the  said  treaty  with  said  Indians;  and  that 

*€rJ"^ement,  settlement,  survey,  and  plat  of  said  land 

tl  rr^^^^  ^^  violation  thereof,  and  in  violation  of  the  laws  of 

JJ-.      '^iti^d  States,  and  in  violation  of  the  statutes  of  the  ter- 

Bni*^^^    Kansas,  and  in  violation  of  the  public  policy  of  the 

i^^  States, and  void." 

(q  f^   ^^^""^Vards,  on  motion  of  complainants,  the  court  ordered 

Tiia   1  ^^*^punged  from  the  answer  each  one  of  the  charges. 

chaito-      "^  in  the  answer  nothing  but  an  admission  of  the 

bill      ^^     ill  complainants'  bilL    The  case  was  heard  on  the 

i^    5^^^er  and  exhibits,  and  a  decree  entered  for  complain- 

*  *^<^"»«  which  Fackler  appeals. 


*'     ^l^inion  of  the  court  was  delivered  by 

^^^>«PTB,  C,  J. :  This  is  a  bill  filed  on  the  equity  side  of  the 

^  ^^^trict  court,  for  the  specific  performance  of  a  oontraot 

W  <^iitract  was  made  under  the  following  drcumstanoeB : 

^  ^B66|  the  defendants,  John  M.  Fackler  and  Madison 
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Mills,  were  the  claimants  and  in  possession  of  one  hun- 
dred and  forty  acres  of  land,  consisting  of  two  adjoining 
half-quarter  sections.  The  land  itself  was  part  of  what  is 
known  as  the  Delaware  trust  lands,  acquired  by  the  United 
States,  in  the  mode  and  for  the  purpose  therein  expressed, 
under  the  treaty  wilii  the  Delaware  Indians,  bearing  date  the 
6th  day  of  May,  A.  D.  1854.  The  defendants  so  in  possession 
had,  before  the  date  of  the  contract,  determined  to  lay  off  the 
land  into  blocks  and  lots,  as  an  addition  to  the  city  of  Leav- 
enworth. They  had  actuaUy  so  laid  it  off,  but  without  com- 
plying with  the  requirements  of  the  statute  of  the  territory 
requiring  plats  to  be  filed,  etc.  While  such  was  the  relation 
of  the  defendants  to  the  law  in  controversy,  and  while  they 
claimed  to  hold,  also,  certain  ferry  privileges,  at  [*25]  and 
from  the  addition  to  Leavenworth  city  across  the  Missouri 
river  to  the  state  of  Missouri,  and  a  lease  of  ground  on  the 
Missouri  side,  they  and  the  complainants  entered  into  a  con- 
tract, by  which,  in  brief,  for  and  in  consideration  of  the  sum 
of  ten  thousand  dollars  paid  by  the  complainants  to  the 
defendants,  the  latter  agreed  to  obtain  the  title  to  the  land 
mentioned  in  Kansas,  and  after  so  obtaining  it  to  convey  the 
half  thereof  and  all  their  right  to  the  ferry  privileges  and 
lease  to  the  complainants.  One  half-quarter  being  in  the 
actual  possession  of  one  Bullen,  it  was  understood  and  stipu- 
lated in  the  contract  that  he  should  purchase  this  at  the 
approaching  sale  of  the  Delaware  lands,  and  convey  it  to 
Fackler,  while  Fackler  himself  should  purchase  the  other. 
He  being  thus  in  the  legal  ownership  of  the  whole,  obliged 
himself  to  convey  to  the  complainants.  Appended  to  the 
contract  is  a  receipt  for  the  sum  of  five  hundred  and  sixty 
dollars,  being  one-half  of  the  appraised  value  of  the  lands, 
to  be  used  in  paying  for  the  said  lands  at  the  Delaware  land 
sales  at  Fort  Leavenworth. 

Shortly  afterward  the  lands  were  purchased,  one  half-quar- 
ter by  Fackler,  and  the  other  by  Bullen  or  Day,  and  conveyed 
to  Fackler.  Thereafter  he  refused  to  make  the  conveyance, 
and  the  complainants  filed  their  bill  invddng  the  aid  of  the 
court  sitting  in  equity  to  enforce  the  performance  of  the  con- 
tract.   The  proceedings  are  voluminous.    A  very  brief  recital 


DECEMBER  TERM,  185a  469 

Opinion  of  the  Court 

of  the  pmceedings  only  will  be  necessary  to  indicate  the  points 
presented  for  adjudication.  The  original  bill  was  substituted 
by  an  amended  bill,  and  upon  this  amended  ['*'26]  bill  the 
whole  proceedings  in  the  case  depend.  To  the  amended  bill 
the  defendant  Fackler  filed  his  demurrer,  presenting  thereby 
that  the  contract  was  an  illegal  one,  as  being  in  violation  of 
law  and  against  public  policy,  and  not  such  a  one  as  the  courts 
would  enforce.  After  argument  and  before  entering  of  judg* 
ment,  leave  was  allowed  him  to  withdraw  his  demurrer  and 
to  answer.  His  answer  being  filed,  exceptions  thereto  were 
filed.  Thereupon  a  motion  is  filed  by  the  defendants  to  strike 
off  the  file  the  exceptions.  This  is  sustained  and  leave  granted 
to  plead,  reply  or  except  within  ten  days.  Thereupon  motion 
to  expunge  impertinent  matter  is  filed,  specifying  the  particu- 
lar matters  of  the  answer  to  be  expunged,  and  also  exceptions 
to  the  answer  particularizing  the  grounds  of  the  motion.  Then 
follows  motion  to  strike  out  "  Motion  to  strike  out  parts  of 
answer  and  exceptions  to  answer."  The  case  was  heard  upon 
the  motion  to  strike  out  parts  of  the  answer,  made  by  solicitors 
of  the  complainants.  This  motion  was  sustained  by  the  court 
below,  and  the  parts  excepted  to  ordered  to  be  stricken  out. 
Whereupon  exceptions  are  taken  and  signed  and  sealed.  Ex- 
ceptions to  answer  are  withdrawn,  and  a  decree  was  entered 
for  the  specific  performance  of  the  contract  Thus  is  the 
case  presented  to  this  court  for  revision,  and  the  question  is 
whether  or  not  there  is  error  in  the  judgment  of  the  court 
below,  by  which  the  parts  of  the  answer  excepted  to  were 
stricken  out,  or  in  the  final  decree  for  a  specific  performance 
of  the  contract 

Though  the  question  be  thus  a  single  one,  its  solution  [*27] 
involves  several  subsidiary  ones  of  no  little  difficulty  and  of 
great  importance.  A  particular  examination  of  all  that  have 
becD  presented  would  extend  this  opinion  beyond  the  bounds 
*>  which  prudence  would  restrict  it. 

An  entire  oversight  of  these  would  not  be  excusable.  As 
presented  by  the  answer  of  the  defendants  and  the  motion  to 
expunge  they  are: 

firet.  Whether  a  failure  on  the  part  of  the  defendants  to 
comply  with  the  statutes  of  the  territory,  requiring  the  filing 
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of  a  plat  of  the  town  before  sales  of  lots,  will  justify  the  courts 
in  withdrawing  their  remedial  agency  upon  an  application 
for  specific  performance  ? 

Second.  Whether  the  sale  or  contract  of  sale  was  contrary 
to  the  laws  of  the  United  States,  in  a  sense  to  be  therefore 
void;  or,  if  not  void  but  voidable,  a  protection  in  a  court  of 
equity  against  the  enforcement  of  a  specific  performance? 

Third.  Whether  the  sale  in  question  was  in  violation  of  the 
rights  of  the  Delaware  Indians,  or,  if  so,  whether  such  a  plea 
is  a  defense  in  the  mouths  of  these  defendants? 

Fourth.  Whether  considerations  additional  to  those  speci- 
fied in  the  written  contract  may  be  set  up  in  defense  against 
a  specific  performance;  and,  if  so,  whether  these  defendants 
are  entitled  to  use  them ;  and,  if  so,  whether  those  S€>t  up  in 
the  answer  are  such  as  would  avail  them? 

Fifth.  Whether  courts  of  the  United  States  may  entertain, 
as  defense,  allegations  impugning  the  integrity  of  the  execu- 
tive branch  of  the  government? 

[*28]  There  is  yet  another  question  arising  necessarily 
upon  the  record,  though  not  directly  presented  by  the  issues 
of  the  answer  and  motion  to  expunge.  It  is  whether  a  re- 
sulting trust  would  not  arise  upon  the  contract;  or,  if  not, 
whether,  taken  as  a  whole,  or  waiving  the  contract  of  the 
body  of  the  instrument,  the  receipt  appended  to  it  does  not 
constitute  or  create  an  express  trust? 

The  first  question  is  disposed  of  by  either  one  of  the  two 
positions  taken  by  the  counsel  for  the  plaintifib.  The  statute, 
in  imposing  the  prohibition  it  does,  must  be  understood  as 
intending  protection  to  purchasers.  If,  in  disregard  of  the 
law,  the  owner  undertake  to  sell,  and,  having  received  the 
money  for  his  land,  dhall  then  be  entitled  to  protection  against 
a  specific  performance  of  his  contract,  it  is  most  evident  that 
he  is  allowed  to  avail  himself  of  a  violation  of  law,  by  himself, 
for  his  own  protection.  The  evident  injustice  of  this  must 
strike  the  mind  with  conclusive  force.  Calling  upon  the  court 
to  aid  them  in  the  collection  of  money  claimed  to  be  due  by 
virtue  of  such  a  sale,  they  would  be  met  and  defeated  by  their 
own  violation  of  law;  but  not  so  the  purchaseri  who  ought 
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^ther  to  expect  sympathy,  as  being  the  victim  of  misplaced 
confidence  than  rebuked  as  a  wrong-doer. 

Another  satis&ctory  solution  of  the  question  is  found  in 

**^^  doctrine  of  the  case  of  Irvine  v.  MarahaUj  (  20  How.  658.) 

'I^e  land  in  question  was  not  subject  to  legislation  of  the 

^^tory  impugning  or  affecting  the  rights  of  these  parties. 

[*29]  To  the  second  question  are  no  less  applicable  the 

observations  on  the  first  view  of  the  preceding  question.    In 

addition  to  this,  it  may  be  remarked  in  confirmation,  that  the 

*ct  of  congress  referred  to,  and  which  is  supposed  to  offer  an 

iZQpediment  to  the  enforcement  of  this  contract,  by  its  very 

^^^"o^a  provides  redress  for  the  purchaser.    It  declares  the 

Qonteact  void  indeed,  but  explains  by  its  own  provision  that 

^Qtexxds  to  avoid  it  as  against  the  vendor. 

.    •*^^'t  it  offers  no  impediment  to  the  enforcement  of  the 

^^**^ot  in  this  case,  avoids  the  necessity  of  an  inquiry 

j     ^^i^^r  the  statute  is  really  in  force  as  to  the  land,  the  sub- 

0^       ^^  this  suit.    It  is  supposed  to  be  applicable  by  reason 

^^  t^^ovision  of  the  treaty  with  the  Delawares. 

n^^    *^^ther  it  be  really  so  would  involve  many  grave  inqui- 

\3j^>^  ^-^  to  the  competency  of  the  treaty-making  power  to  enact 

,^J^>  ^Dr  to  apply,  by  so  providing  in  the  treaty,  laws  already 

^  ^^    to  land  procured  by  virtue  thereof.    The  high  obliga- 

ife^i^      of  treaties  is  abundantly  secured  by  the  constitution 

^^  ^        5  but  whether  there  be  not  some  things  beyond  the  reach 

j  r^^^aty  stipulations  is  a  question  of  a  very  different  kind. 


.  — ,  already  said,  all  necessity  for  the  discussion  of  this 


Qf  ^"^"wion  is  lost  in  the  conviction  that  the  provisions  of  the  act 
ij^T^^^ngress  offer  no  impediment  to  the  claims  of  the  plain- 
er complainants. 

te  third  question  suggests  inquiries  into  the  interests  and 
"ts  of  the  Delaware  Indians,  more  properly,  perhaps,  an- 
^^^  ^^  phase  of  the  second  than  an  independent  question.  If 
^^^  rights  of  these  Indians  [*30]  have  been  infringed  so  as  to 
i^ect  the  rights  of  the  partiesSitigant,  it  would  seem  neces- 
s&ry  that  this  wrong  should  have  been  committed  by  one  or 
the  other  of  them,  if  so  as  to  affect  prejudicially  the  rights 
of  the  complainants  (appellees)  than  because  tiiey  have  com- 
mitted  the  wrong. 
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The  nature  of  the  case  would  indicate  undeniably  that,  if 
injustice  has  been  done,  it  must  have  been  by  the  goveror 
ment  of  the  United  States.  There  is  manifest  impossibil- 
ity in  its  having  been  wrought  by  the  defendants.  Can  the 
commission  of  injustice  be  predicated  of  the  sovereignty  of 
the  republic?  May  the  courts  open  their  records  for  the  en- 
tertainment of  such  charges?  Not  to  say  how  in  conflict 
such  a  proposition  is  with  those  rules  of  proceeding,  which 
guard  against  multiplicity  and  eschew  the  introduction  of 
collateral  issues  and  the  determination  of  questions  coram  turn 
jvdice,  necessary  as  those  rules  are  to  protect  both  courts  and 
territories  against  interminability  of  litigation,  how  strange 
to  ask  that  the  doings  of  those  not  parties  to  the  record  shall 
become  leading  issues ;  how  much  more  strange  that  the  courts, 
the  creatures  of  the  constitution  and  the  laws,  shall  be  asked 
to  hear  the  sovereignty,  above  suit,  above  wrong,  implicated 
in  outrage  and  injustice.  The  allegation  is  scandalous,  and 
if  not  found  cited  as  the  highest  instance  of  that  scandal  of 
which  courts  of  equity  are  sedulous  to  purge  their  records, 
only  so  because,  like  parricide,  its  enormity  was  supposed  to 
be  too  great  to  be  regarded  as  committable. 

If  any  wrong  has,  or  could,  in  the  nature  of  the  [*31]  case, 
have  been  committed  by  any  of  the  parties  to  this  suit,  it 
would  hardly  seem  susceptible  of  contradiction  that  it  could 
only  be  by  the  defendant.  He  can  not,  therefore,  claim  any 
benefit  of  the  rule  of  equity,  by  which  particeps  in  wrong  are 
left  where  they  are  found,  in  the  feeling  of  disgust  which 
restrains  the  courts  exercising  this  species  of  jurisdiction 
from  attempting  a  settlement  of  their  tainted  controversy. 

In  so  far  as  the  charge  is  direct  upon  the  complainants  for 
complicity,  it  is  that  they  confederated  with  the  United  States. 
This  can  not  be  entertained  because  scandalous,  as  already 
said ;  but  it  is  as  little  entitled  to  be  heard  because  of  its 
apparent  moral  impossibility. 

As  a  question  of  law  or  equity,  the  fourth  is  the  only  one 
which  the  defendant  has  been  in  a  position  to  have  urged. 
Whether  he  has  been,  or  is^  in  such  condition,  is  one  of  no 
little  interest  and  importance.  It  may  often  happen,  and 
does,  that  a  contract  does  not  contain  all  that  it  ought,  in 
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justice  to  the  parties  to  it.    It  may  happen  from  mietake, 
and  does.    It  may  happen  from  a  neglect,  transient,  or  the 
result  of  incapacity  to  appreciate  its  importance,  and  does. 
It  may  arise  from  the  generous  sentiment  of  mutual  or  par* 
tial  confidence,  and  does.    It  may  occur  as  the  fruit  of  a 
device  of  fraud,  bred  in  the  purpose  to  overreach  and  wrong, 
and  does.    It  is  thence  that,  while  feeling  the  necessity  of 
the  restraints  of  the  principles  of  the  statute  of  frauds  and 
perjuries,  and  fearful,  and  justly  oo,  of  the  dangerous  ten- 
dencies of  a  [*32]  judicial  relaxation  of  its  requirements, 
while  holding  .in  their  full  force  the  greater  certainty  and  the 
more  exact  justice  of  an  adherence  to  the  terms  of  a  written 
contract,  and  careful,  and  justly  so,  not  to  destroy  these  bar- 
riers against  the  evils  of  unfedthfol,  or  it  may  be  corrupt  tes- 
timony, courts  have  nevertheless  been  driven,  by  their  stem 
obligations  to  advance  right  and  justice  and  to  restrain  op- 
pression and  wrong,  to  depart,  though  cautiously  and  prudent- 
ly, from  the  strict  letter  of  the  law. 

How  else  shall  be  hindered  the  achievement  of  his  pur- 
poses, if  once  the  designer  of  fraud  shall  succeed  in  procuring 
the  omission  of  some  one  thing  necessary  to  the  absolute 
justice  of  the  contract? 

It  can  not  seem  strange  that  they  have  recognized  as  doc- 
trine that  the  incidents  of  human  transactions,  mistakes, 
losses,  etc,  may  be  remedied,  and  that,  with  unabated  tenacity, 
they  have  regarded  their  highest  duty  to  be  to  impede  the 
ways  of  fraud. 

The  consequence  has  been  to  qualify  to  some  extent  the 
letter  of  the  law.  Adjudications  to  this  result  have,  more 
frequently  than  in  other  cases,  arisen  in  applications  like  this 
for  the  specific  performance  of  a  contract.  At  an  early  period, 
holding  that  this  was  matter  of  right  but  to  be  anvarded,  in 
the  exercise  of  sound  judicial  discretion,  upon  a  clear  percep- 
tion of  the  inherent  equity  of  the  demand,  the  courts  have, 
as  is  unavoidable  in  the  administration  of  justice  on  such  a 
basis,  sometimes  occupied  apparently  irreconcilable  positions. 
With  but  Uttle  disagreement  in  their  appreciation  of  the  prin- 
ciples, their  application  is  [*33]  not  always  entirely  harmo- 
nious.   Upon  this  very  question,  the  enforcement  of  specific 
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performance,  its  liability  to  be  refused,  the  nature  and  ex- 
tent of  the  right  to  demand  it,  the  decisions  of  the  state  of 
New  York  illustrating  what  is  no  less  true  of  the  mass  of 
judicial  decisions,  show  how,  even  in  the  maturity  of  l^al 
learning  of  the  current  day,  a  series  of  interpretations,  under 
slight  variations  of  enactment,  will  vibrate,  tending  some- 
times to  one  and  sometimes  to  the  other  side  of  the  medium 
construction.  It  may  not  be  said,  indeed,  that  there  is  no 
conflict  even  in  the  announcement  of  the  principles.  Au- 
thorities are  not  wanting  which  tend  to  the  absolute  exclusion 
of  any  greater  or  diflerent  consideration  from  jthat  expressed 
in  the  contract  (1  Johns.  139;  3  id.  506-7;  7  id.  341;  6  Cow- 
en,  690.) 

While  a  modification  of  this  doctrine  must  be  conceded  to 
be  the  rule  of  the  aggregate  decisions,  the  discrepancies  in 
most  cases  might  be,  either  wholly  or  to  a  large  extent,  modi- 
fied by  analysis.  Indeed,  they  are  much  qualified  by  the 
consideration  that,  expressing  themselves  with  single  refer- 
ence to  the  pending  case,  judges  not  unfirequently  use  gen- 
eral expressions,  capable  indeed  of  being  understood,  but  not 
intended  to  be  understood,  as  announcing  a  principle  more 
general  than  the  case  by  which  it  was  elicited.  But  conced- 
ing that,  as  a  general  rule,  the  consideration  may  be  looked 
into  beyond  that  expressed  in  the  contract,  the  defendants 
claim  that  this  is  only  permissible  in  collateral  inquiries,  and 
never  to  defeat  the  conveyance. 

While  decisions  have  certainly  given  color  to  this  [*34] 
argument,  a  closer  analysis  of  the  cases  supposed  to  sustain 
do  not  go  so  far,  while  certainly  others  hold  the  conveyance 
itself  to  be  suspended  upon  the  same  liability.  The  cases, 
(7  Eng.  Law  and  Eq.,  p.  76,  3  Rand.  537,)  allowed  the  con- 
sideration to  be  inquired  into  beyond  the  written  contract, 
when  the  very  purpose  of  the  proceeding  was  to  obtain  a  spe- 
cific performance,  and  the  sole  inquiry,  vel  or  nouj  it  should 
be  decreed. 

We  can  not  regard  it  as  a  safe  deduction  from  the  authori- 
ties, that  no  relief  can  be  given  against  specific  performance 
by  an  inquiry  into  considerations  besides  those  written,  but 
we  do  hold  that,  to  justify  a  refusal  upon  such  defense,  there 
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most  be  a  much  stronger  case  than  is  offered  by  the  defend- 
ant in  this  case.  We  can  not  pretend  to  analyze  the  numer- 
ous authorities  referred  to  in  the  argument  in  Massachusetts, 
Ohio,  Pennsylvania,  New  York,  Virginia,  and  elsewhere. 
Those  we  have  named,  with  the  leading  case  in  16  Wendell, 
are  suflBcient  to  be  mentioned. 

The  fifth  question  is  sufficiently  answered  in  the  observa- 
tions that  have  been  made  upon  the  third. 

Without  an  elaborate  examination  of  the  cases  which  the 
research  of  counsel  has  exhibited,  we  propose  briefly  to  state 
the  disposition  of  the  case  under  review,  which  would  neces- 
sarily follow,  even  had  we  reached  different  conclusions  upon 
^e  questions  already  mentioned.  Regarding  the  views  that 
We  been  presented  upon  the  subject  of  trust  estates,  the  fol- 
lowing, it  seems  to  us,  are  but  legitimate  deductions  of  sound 
principles  of  equity  jurisprudence  and  of  authoritative  adju- 
^cations. 

[*S5]  first.  That  a  contract,  part  of  which  may  be  repug- 
^^^  to  law  and  against  public  policy,  a  part  not  being  so, 
5^  be  divided,  and  so  much  as  may  be  unexceptionable 

>e  y^^^.  That  while  the  features  of  contract  may  distinguish 
(j^Qj^    ^tiTument,  it  may  still  possess  the  essential  elements  of 
^®»^^  and  while,  as  [a]  contract,  unsusceptible  of  enforced 
VSfeC^lion,  the  trust  itself  may  be  enforced. 

fphird.  As  to  the  character  of  the  certain  transaction  in 
qt^estion,  that,  even  if  obnoxious  to  objections  which  would 
prevent  its  enforcement  as  a  contract,  it  is  easily  susceptible 
of  being  regarded  as  creative  of  an  implied  trust,  growing  out 
of  the  payment  of  money  by  the  complainants  to  the  defend- 
ant 

Fburth,  If  this  were  otherwise,  that  still  there  is  before  us, 
as  the  unquestionable  consequence  of  the  receipt  of  five  hun- 
dred and  sixty  [dollars,]  for  the  purpose  of  the  particular 
purpose  through  which  the  defendant  claims  the  actual  un- 
denied  purchase  by  him,  an  express  trust,  which  the  com- 
plainants are  entitled  to  have  executed.  (5  Barr,  81 ;  1  Jones, 
207;  6  Co  wen,  564.) 
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There  is  another  view  of  the  subject  which  ought  not  to  be 
overlooked.  It  has  been  said  ahready  that  the  exercise  of  a 
sound  judicial  discretion  is  allowed  tiie  courts,  in  judging  of 
the  claim  of  the  complainants  to  a  specific  enforcement  I^ 
on  the  contrary,  the  defendant  ask  to  be  allowed  to  interpose 
a  defense  against  specific  performance,  it  must  follow  that  the 
same  grave  discretion  must  be  exercised.  As  an  element  of 
[*36]  most  controlling  influence,  the  materiality  and  the  spe- 
cific character  of  the  proposed  defense  are  to  be  regarded. 

Is  there  any  allegation  by  the  defendant  in  the  whole  of 
those  prayed  to  be  expunged,  that  the  complainants  had  ex- 
pressly stiputated  and  agreed  to  do  any  particular,  material 
thing  as  part  and  parcel  of  the  consideration  of  the  sale? 
We  think  not.  There  is  a  want  of  definiteness,  both  as  to 
the  substance  or  matter  of  what  was  to  be  done  and  as  to  the 
engagement  or  promise  to  do  it.  No  particular  work  is  charged 
to  have  been  undertaken,  supposing  there  to  have  been  an 
undertaking. 

To  say  nothing  of  so  much  of  the  charge  as  relates  to  what 
the  complainants  said  they  had  done,  and  what  were  the  cir- 
cumstances of  the  country  and  the  modus  oferandi  of  the 
affairs  of  the  country,  we  think  it  can  not  saffiy  be  r^arded 
as  defensive  matter  tiiat  they  proposed,  in  the  event  of  having 
a  large  interest,  to  give  away  lots  to  induce  iv.echanics  to  come 
to  the  country,  etc.  But,  more  than  this,  tbd  allegation  wants 
distinctness  of  any  undertaking  whatever.  The  language 
used  in  making  the  charge  is, that  the  complainants  said  what 
they  "  could,"  not  what  they  would  do.  The  latter  is  the  lan- 
guage of  obligation,  the  former  of  assumption  and  gasconade. 
There  is  not  such  an  engagement  or  obligation  alleged,  either 
in  the  manner  or  the  matter,  as  makes  a  defense.  If  it  were 
all  conceded  to  be  true,  it  would  furnish  to  our  minds  no 
reason  why  the  complainants  should  not  have  a  specific  per- 
formance of  the  contract,  or  an  execution  [*37]  of  the  trust. 
But  does  the  defendant  occupy  a  position  in  this  case,  the 
circumstances  of  which  address  themselves  favorably  to  the 
court  for  protection,  it  being  in  the  exercise  of  a  sound  legal 
discretion? 
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To  this  the  whole  proceeding  is  full  of  negative  response. 

B^  presents  no  claim  to  the  favor  of  this  discretion,  because 

^^,  Coming  into  court  under  its  subpoena  to  answer  a 

^^and  arising  upon  the  payment  of  a  laige  sum  of  money, 

^^  plants  himself  upon  supposed  legal  impediments  against 

^^  enforcement  of  a  contract,  with  which,  apparently,  he 

^88  under  the  highest  moral  obligations  to  comply. 

Second.  Because  so  coming  into  the  defense  of  the  allega- 

uons  and  admitting  the  receipt  of  the  money,  he  nowhere,  at 

^y  time,  tenders  k  return  of  the  money  received  by  him, 

^°^  proposing  to  shelter  himself  under  legal  impediments, 

^^uid  grossly  retain  the  large  amount  paid  him,  and  with 

^^^ich,  for  a4ight  that  appears,  he  became  possessed  of  the 

™perty^  and  without  which,  so  far  as  the  case  discloses,  it 

^  ^y  he  could  not  have  made  the  purchase. 

I     ^ird^  Because  himself,  as  fully  as  any  other  person*,  the 

tiof.^    ^^^  of  the  liberality  of  the  government  in  the  disposi* 

Cit^^^  "the  Delaware  trust  lands,  and  surely  as  deeply  impli- 

]fl^^^  ^^  any  other  person  in  the  fraud  concealed  under  this 

gjj\  *^^tiy,  if  any  could  be  entertained  in  the  court,  quietly 

i!W;^^*^«  ^^  fr^te  of  the  transaction,  rashly  and  unwarrant- 

^  Jpt^^rges  upon  the  government,  by  which  he  is  protected 

^flsi^'^^'V-ored,  outrages  which  can  be  predicated  only  of  the 

f»^;^^^^rrupt  and  unprincipled. 

^(i:w^3   Iburth.  Because,  not  only  being  in  the  possession  of 

,     ^^'^^  of  the  land  as  was  purchased  by  himself,  he  is  also 

V^^^ession  of  forty  acres,  one-half  of  the  whole,  purchased 

V--  pother  in  conformity  with  the  contract,  and  conveyed  to 

y^tfi  in  conformity  therewith,  he  proposes  to  retain  this  as 

ifell  as  the  other,  nowhere  expressing  either  willingness  to 

account  with  these  complainants  or  the  grantor  to  him,  or 

proposing  to  defend  the  rights  of  said  grantor  at  his  instance 

or  request 

Fifth.  Because,  while  this  is  the  £sict  as  to  Bullen  or  Day, 
whichever  may  have  become  the  instrument  to  effectuate  the 
purposes  of  the  contract  as  to  the  particular  forty  acres,  the 
other  party,  obligor  in  the  contract,  by  his  silence  at  least,  and 
by  the  deeding  of  the  complainants  toward  him,  sees  and  feels 
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the  justice  of  the  demand  of  the  complainants,  and  interpos- 
ing no  objection  to  the  attainment  of  their  rights,  the  defend- 
ant, without  his  concurrence  and  unmindful  of  his  interest 
or  rights,  tenaciously  proposes  to  hold,  not  only  his  own,  but 
the  interests  alike  of  his  original  co-defendants,  of  the  com- 
plainants, and  of  the  third  party. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  first  district  court  of  the  United  States  for 
the  territory  of  Kansas,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  first  district 
court  in  this  case  be  and  the  same  is  hereby  affirmed,  with 
costs;  and  [*39]  judgment  is  now  here  entered  against  the 
said  appellant  and  his  sureties  for  said  costs.  ^^ 

p.]  The  supreme  court  of  the  United  States,  In  affirming  the  Judgment  in  this 
case,  directed  a  modification  of  the  decree  entered  in  the  district  court,  in  this,  that 
there  was  error  in  the  decree  ordering  a  conyeyance  of  the  undivided  moiety  of  the 
one  hundred  and  fbrty  acres,  when  the  contract  was  for  a  specified  and  divided  moi- 
ety of  the  land  and  an  undivided  moiety  of  the  ferry  privilege.    (24  How.  333.) 


Simeon  Scruggs  v.  William  H.  Russell,  et  al. 

1.  Evu>encb;  Partnership.  It  is  competent  to  show  by  parol  evidence 
that  a  purchase  or  agreement  for  purchase,  made  by  a  partner  in 
his  own  name,  was  a  partnership  transaction,  and  that  such  pur- 
chase was  paid  for  with  the  funds  of  the  partnership. 

2.  ;  Trusts.    The  purchase  of  a  tract  of  land  by  one  partner, 

followed  by  occupancy  by  both  members  of  the  firm  for  the  uses 
of  the  firm,  and  payment  for  the  same  out  of  the  funds  of  the  part- 
nership, are  facts  competent  to  be  proven,  and,  when  proven,  estab- 
lish a  resulting  trust  in  the  purchasing  partner  for  the  benefit  of 
the  partnership. 

Note.— A  sharing  of  profits  is  not  alwa3rB  conclusive  evidence  of  a  partnership. 
{Shqpard  v.  Pratt^  16  Kas.  209.)  May  the  general  understanding  and  report  of  the 
community  be  shown  in  connection  with  and  corroboration  of  other  evidence  to 
prove  the  existence  of  a  partnership ?  (See  Cross  v.  National  Batik,  17  Kas.  396.)  It  is 
generaUy  true  that,  where  transactions  pertaining  to  certain  kinds  of  business  are 
had  In  a  building  devoted  to  that  business,  with  one  of  the  firm  carrying  on  that 
business  In  the  ordinary  way  in  which  such  transactions  are  carried  on.  it  will  be 
prestmied  that  such  transactions  are  with  the  firm  and  not  with  the  Individual  part- 
ner alone.    (Lemon  v.  Fox,  21  Kas.  159.) 
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Appeal  from  Leavenworth  District  OourL 
Th£  facts  are  sufficiently  stated  in  the  opinion  of  the  conrt 

^«  opinion  of  the  court  was  delivered  by 

Williams,  J. :  Simeon  Scruggs  filed  his  bill  in  chancery  in 

^e  district  court  of  Leavenworth  county,  in  the  first  judicial 

district,  and  thereon  commenced  his  action  by  process  return- 

^tle  to  the  September  Term,  1857,  against  William  H.  Russell, 

the  Leavenworth  Town  Association,  Elicia  Murphy,  widow 

^'  Wm.  8.  Murphy,  deceased,  John  Murphy,  Charles  Murphy 

^^  Merit  Murphy,  children  and  heirs  of  Wm.  S.  Murphy, 

5®^ased,  and  Jarrett  W.  Todd,  administrator  of  William  S. 

^^n>hy^  deceased.    At  September  Term,  1857,  the  complain- 

^     ^ok  his  rule  on  the  [*40]  respondents  to  answer.    On 

^4^    ^^  ^*y  ^^  February,  1858,  the  answer  of  the  respond- 

1(1^    ^^  filed  to  the  amended  bill  of  the  complainant.    The 

A       ^  tibe  complainant  and  the  answer  thereto,  upon  which 

V^^  t&Be  was  heard,  are  as  follows,  in  substance :    The  bill  sets 

(otti^  that  "in  the  year  1854  the  complainant  and  the  said 

William  S.  Murphy,  since  deceased,  entered  into  a  copartner- 

gbip,  in  the  name  and  style  of  Murphy  &  Scruggs,  for  the 

purpose  of  purchasing  all  needful  property  and  erecting  and 

carrying  on  a  steam  saw  mill  in  the  town  of  Leavenworth, 

in  said  county  and  territory;  each  to  furnish  one-half  of  the 

oipital  of,  and  be  equally  interested  in,  all  property  of  said 

firm,  and  share  the  profits  and  bear  the  losses  equally." 

That  afterwards,  in  pursuance  of  said*partnership  arrange- 
ment, on  the  10th  day  of  October,  1854,  said  Murphy  pur- 
chased for  the  benefit  and  use  of  said  partnership  concern,  of 
the  trustees  of  the  Leavenworth  Town'  Company  or  Associa- 
tion, for  the  sum  of  three  hundred  dollars,  a  piece  or  fraction 
of  ground  on  the  Missouri  river,  at  the  mouth  of  Three  Mile 
creek,  in  said  county,  and  known  on  the  original  plat  of  said 
town  as  block  N,  and  paid  therefor  one  hundred  dollars  cash 
in  hand  of  the  said  partnership  fund,  and  executed  his  indi- 
yidual  note  for  the  remaining  two  hundred  dollars,  payable 
when  the  title  should  be  made  to  the  said  block.  That  said 
contract  for  sale  and  purchase  was  entered  into  by  verbal 
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agreement.  That  in  pursuance  thereof,  as  a  part  perform- 
ance thereof,  your  orator  and  said  Murphy,  in  his  lifetime, 
were  put  into,  and  they  took  possession  of  said  block,  C'*'41] 
and  have  made  valuable  improvements  thereon ;  and  that  they 
held,  used  and  occupied  said  block  as  partnership  property, 
for  partnership  purposes,  fix)m  that  time  until  the  death  of 
the  said  Wm.  S.  Murphy,  which  happened  pending  the  part- 
nership. That  the  said  block  of  ground  was,  at  the  time  of 
the  sale  and  purchase  aforesaid,  a  part  of  the  town  of  Leav- 
enworth, which  was  laid  off  on  lands  belonging  to  the  United 
States,  and  known  and  designated  as  the  "  Delaware  trust 
lands,"  and  the  property  of  the  United  States.  That  before 
and  at  the  time  of  the  sale  of  the  said  town  tract,  as  many 
of  the  town  lots  were  claimed  by  different  persons,  there  was 
much  controversy  between  conflicting  claimants;  that  many 
lots  had  been  sold,  as  was  this  one,  on  payment  of  a  part  of 
the  purchase  money  down,  the  balance  to  be  paid  when  a 
good  title  would  be  made  by  the  association  to  the  purchaser. 
That  for  the  purpose  of  more  effectually  securing  titles,  set- 
tling controversies  and  procuring  the  payment  of  deferred 
sums  of  money  in  accordance  with  the  contracts,  as  well  as 
to  do  justice  to  all  concerned,  the  members  of  the  town  asso- 
ciation appointed  William  H.  Russell  to  act  as  the  mutual 
trustee  of  all  concerned.  That  said  Russell  accepted  of  the 
office  of  trustee,  by  virtue  of  which  he  was  to  buy  in  all  such 
lots  as  aforesaid,  to  be  held  by  him  in  trust  for  the  benefit  of 
such  persons  as  might  be  entitled  to  the  same.  That  before 
and  at  the  time  of  tHe  land  sale,  said  Russell,  as  trustee,  at- 
tended at  his  office  to  receive  and  receipt  for  all  moneys  due 
on  lots  of  those  who  might  desire  to  pay  and  purchase  [*42] 
the  title  in  their  own*  names,  and  to  settle,  as  far  as  practi- 
cable, all  disputes,  and  upon  payment  or  settlement  so  made 
to  enter  the  lots  in  the  name  of  the  proper  owners,  so  that 
the  lots  thus  entered  were,  at  the  public  sales,  bid  off  in  the 
names  of  persons  entitled  to  them. 

That  complainant  attended  at  the  place  appointed  and 
tendered  to  the  said  trustee  the  two  hundred  dollars  which 
then  remained  unpaid  on  the  said  block  or  fraction,  which 
was  received  and  receipted  for  by  said  trustee,  and  the  said 
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note  taken  ap.  CJomplainant  also  charges  that  he  belieyesi 
a9  said  Russell  so  informed  him,  that  the  said  block  or  frac- 
tion of  land  was  set  down  to  be  bid  off  in  the  name  of  Mur- 
phy &  Scrugge,  as  partners*  That  nevertheless  said  block 
N,  for  reasons  unknown  to  complainant,  was  bid  off  in  the 
name  of  said  Russell,  the  trustee.  That  it  so  remains.  That 
Russell,  the  trustee,  refuses  to  make  and  execute  a  deed  for 
said  block  N  to  the  firm  of  Muiphy  &  Scruggs,  or  to  any 
other  person. 

That  the  administrator  of  the  estate  of  the  said  William  S« 

Murphy,  deceased,  claims  that  the  said  block  N  is  the  indi- 

yidual  and  separate  property  of  the  estate  of  the  said  William 

S.  Murphy,  deceased,  and  demands  of  the  said  trustee  that 

the  deed  therefor  be  made  and  delivered  to  the  heirs  of  said 

Murphy. 

After  naming  the  proper  persons  to  be  made  parties  to  the 
action,  the  bill  closes  with  a  prayer  that  a  decree  may  be 
made  requiring  the  trustee,  Russell,  to  make,  execute  and 
deliver  a  deed  for  the  said  block  N  to  complainant  and  the 
heirs  of  Murphy,  jointly,  in  fee  simple,  and  for  relief  generally. 
[*43]  It  having  been  shown  to  the  court  that  some  of  the 
heirs  of  Murphy  were  minors,  a  guardian  ad  litem  was  ap- 
pointed. 
The  answer  of  the  respondent  was  then  filed  as  follows: 
'^The  existence  of  the  partnership  is  denied  as  charged  in 
fhe  bill;  but  that  the  partnership  which  did  exist  was  formed 
upon  entirely  different  terms,  which  were  to  the  respondents 
unknown.    It  denies  the  all^ation  of  the  bill  that  said 
Murphy,  in  his  lifetime,  purchased  for  the  partnership  concern 
and  firm,  of  said  Russell  as  trustee  aforesaid,  the  block  or 
piece  of  ground  known  as  block  N,  and  paid  therefor  one 
hundred  dollars  out  of  the  partnership  fund,  and  that  they 
held,  improved  and  occupied  said  block  N  as  partnership 
property  for  partnership  purposes;  but  that  said  Murphy 
purchased  said  block  of  ground  of  the  said  Russell  for  his  own 
separate  and  individual  use  and  property;  that  the  one  hun- 
dred dollars  paid  by  him  was  of  his  own  private  funds,  and 
that  for  the  remaining  two  hundred  dollars  he  executed  his 
own  individual  note  to  said  Russell;  that  he  took  possession 
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of  the  said  block  of  ground,  and  improved  and  occupied  the 
same  in  his  own  right,  and  that  the  only  possession  which 
complainant  ever  had  was  under  said  Murphy;  denies  that 
Russell,  in  the  purchase  of  the  ground,  acted  as  the  agent  or 
trustee  of  the  firm  of  Murphy  &  Scruggs  as  charged  in  the 
bill,  or  that  he  had  any  right  so  to  act  after  the  death  of  Mur- 
phy; avers  that  Scruggs  had  no  authority  or  right  to  pay  off 
and  take  up  the  two  hundred  dollar  promissory  [*44]  note 
given  by  Murphy  to  said  Russell,  as  charged  in  the  bill  of 
complainant.  That  the  lifting  of  said  note  by  Scruggs  was 
after  the  death  of  said  Murphy,  and  without  the  knowledge 
and  consent  of  the  respondent,  and  that  the  same  was  done 
by  complainant  for  the  purpose  of  setting  up  a  claim  to  said 
block  of  ground."  The  statute  of  frauds  is  then  set  up,  and 
the  answer  concludes  with  a  prayer  "that,  upon  the  payment 
of  the  two  hundred  dollars  and  interest  thereon,  for  which 
Murphy  gave  his  note  in  his  lifetime,  being  part  of  the  pur- 
chase money  of  block  N  aforesaid,  the  said  Russell  be  com- 
pelled to  execute  and  deliver  to  the  heirs  of  WiUiam  S.  Mur- 
phy a  deed  of  conveyance  for  the  said  block  of  ground." 

The  answer  is  sworn  to  in  due  form.  The  replication  of 
the  complainant  is  affirmative  to  the  allegations  of  his  bill, 
and  negative  of  the  answer  of  the  respondents. 

On  the  5th  of  November,  1858,  the  cause  was  heard,  and 
the  decree  of  the  court  entered,  in  substance,  as  follows,  viz. : 

"That  Simeon  Scruggs,  the  complainant,  and  William  S. 
Murphy,  in  his  Ufetime,  were  partners  in  the  steam  saw  mill, 
and  property,  real  and  personal,  attached  to  the  same,  located 
on  block  N,  in  the  city  of  Leavenworth.  That  block  N  was 
purchased  for  the  joint  interest  of  both  partners,  with  the 
joint  or  partnership  funds.  That  the  mill  was  erected  and 
carried  on  as  a  partnership  concern,  by  said  parties,  until  the 
time  of  the  death  of  William  S.  Murphy.  That  WiUiam  H. 
Russell  had  purchased  the  said  block  N  [*45]  from  the  United 
States  government,  as  trustee,  for  the  benefit  and  use  of  the 
said  Scruggs  and  Murphy.  Therefore,  that  said  Russell,  in 
whom  the  legal  title  to  block  N  is  vested,  by  his  said  purchase 
from  the  government  of  the  United  States,  do  convey,  by  deed 
of  quitclaim,  in  fee  simple,  the  said  block  N  to  said  Simeon 
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Scniggg,  and  the  heirs  or  legal  representatives  of  William  S. 
^^^Tphy,  deceased,  and  that  the  said  partnership  propMy  be 
^Me  for  the  costs  of  suit." 

A  motion  for  a  rehearing  was  filed  by  the  respondents, 
^Mch,  upon  hearing,  was  overruled.    Thereupon,  exceptions 
^    ^ere  taken  by  respondents'  attorneys,  and  the  case  appealed 
fe  this  court 

■After  the  making  of  the  decree  by.  the  court  below,  the 

attorneys  for  the  respondents  moved  the  court  for  a  rehearing, 

«Qd  as  grounds  for  the  motion  filed  the  following: 

'-first.  Because  the  court  erred  in  admitting  parol  testi- 

^^^J^ /or  the  complainant  in  the  above  cause.  Sec&nd.  Because 

r^^  couirt  erred  in  admitting  illegal  testimony,  in  this  cause, 

^  ^oraplainant     Third.  Because  the  court  erred  in  refusing 

«ecla.Te  the  law  asked  for  by  respondents,  and  in  overrul- 

?^>as    c^ked  for  by  them.    Fourth.  Because  the  court  erred 

^dxTig  the  facts  upon  which  the  decree  is  made  in  this 

/^        ^^Hfth.  Because  the  decree  of  the  court  in  this  cause  is 

♦i^    ^"^^  to  law  and  equity."    The  motion  was  overruled  by 

Tt?^^^^  these  grounds  the  appeal  was  taken. 

.    ,^     Aflt  two  assignments  of  error  relate  to  the  [*46]  ad- 

,  "^^^Xi  of  parol  testimony  by  the  court,  to  prove  that  Murphy 

^<:5xuggs  were  partners,  and  that  the  property  (block  N) 

t^Xxrchased  with  the  funds  of  the  firm,  and  for  the  benefit 


.     A^^«  thereof,  by  Murphy,  and  also  to  show  that  the  con- 

..      ^^^r  the  block  N  was  made  for  the  benefit  of  the  firm, 

^^^4ie  money  of  the  firm,  in  pursuance  of  the  partnership 

Z.    ^^^^ent,  and  that  thereby  a  resulting  trust  was  created  for 

nefil  of  Scruggs,  as  to  his  interest  in  the  property  in 


e  evidence  in  the  case  shows  that  Murphy  and  Scruggs, 
N^^iigreement,  entered  into  partnership  to  build  a  steam  saw 
aU  in  the  town  of  Leavenworth,  in  this  territory,  each  to 
^hare  in  the  profit  and  loss  of  the  concern.  That  the  town 
was  laid  oflF  on  government  land,  which  was  not  then  in  mar- 
ket That  for  the  purpose  of  the  procurement  of  the  title 
tiiereto,  and  of  making  deeds  to  the  several  purchasers  and 
bona  fide  owners  of  lots  thereon,  William  H.  Russell  was 
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appointed  trusteeby  the  town  association.  That,  previous  to 
the  time  of  procurement  of  the  title  from  the  government  of 
the  United  States  by  Russell,  and  after  the  formation  of  the 
partnership  between  Murphy  and  Scruggs,  he  (Murphy)  con- 
tracted witii  Russell,  as  trustee  of  the  town  association,  for 
the  block  N,  for  which  he  paid  down  the  sum  of  one  hundred 
doUars,  and  executed  and  delivered  to  Russell  his  individual 
note  for  two  hundred  dollars,  as  the  price  of  the  block  N  — 
the  two  hundred  dollars,  for  which  the  note  was  given,  to  be 
paid  when  the  title  to  the  land  should  be  obtained  from  the 
government  That  [*47]  the  block  N  had  previously  been 
selected  by  Murphy  &  Scruggs  as  the  ground  upon  which 
their  mill  was  to  be  erected. 

That  Scruggs  had,  on  his  part,  furnished  for  the  concern 
the  mill  and  machinery,  and  Murphy  was  to  procure  the 
ground  upon  which  the  mill  was  to  be  erected.  That  the 
mill  was  accordingly  thereon  erected,  and  the  business  there- 
of transacted  by  the  firm  as  partners,  the  mill  being  managed, 
generally,  by  Scruggs  in  person.  That  the  mill,  which  was 
furnished  by  Scruggs,  was  worth  sixteen  hundred  dollars, 
and  the  evidence  of  the  case  does  not  show  that  Murphy  put 
any  thing  more  into  the  partnership  concern  than  one  hun- 
dred dollars,  which  was  paid  by  him  as  part  of  the  purchase 
money  of  the  lot  or  block  N.  Pending  this  state  of  the  busi- 
ness of  the  concern  Murphy  died.  After  his  death  Scruggs 
called  on  Russell  and  paid  off  the  note  which  Murphy  had 
given  for  the  two  hundred  dollars,  being  the  balance  of  the 
purchase  money  of  the  block  N,  and  took  a  receipt  therefor. 
The  legal  title  is  still  in  Russell,  who  stands  in  readiness  to 
convey  the  property  to  the  proper  party  who  may  be  found 
legally  entitled  thereto. 

These  are  the  facts  of  record  material  to  the  case,  as  shown 
by  the  evidence.  The  first  question  which  arises  in  this  case 
is :  Were  Murphy  and  Scruggs  partners  in  the  concern,  and 
was  it  for  the  use  and  benefit  of  the  firm  that  block  N  was 
purchased  by  Murphy ;  and,  in  the  next  place,  does  it  appear, 
from  the  evidence  of  the  case,  that  the  purchase  was  made 
with  [*48]  the  funds  of  the  partnership?  If  so,  then  the 
question  involved  in  this  case  is  of  easy  solution.    After 


1 


DECEMBER  TERM,  1858.  48ti 

Opinion  of  the  Court 

^^x^  ezanunatioii  of  fhe  testimony,  we  are  constrained  to 
^<>pt  the  conclusion  that  the  block  N  was  selected  by  Mur- 
PV  and  Scruggs  as  the  site  for  their  mill,  in  pursuance  of 
7^^  partnership  agreement ;  that,  although  it  was  contracted 
iQT  in  the  individual  name  of  Murphy,  it  was  purchased  for 
^^  ^e  and  benefit  of  the  firm,  as  a  portion  of  his  invest- 
^^t  therein,  and  so  intended  and  understood  by  him  and 
T^^'^ggB  at  the  time.    This  is  satisfactorily  shown  by  the  tes- 
^onj  of  several  witnesses,  who  prove  tiie  admissions  and 
^^arations  made  by  Murphy,  "  that  he  and  Scruggs  were 
^Qal  partners  in  both  the  mill  and  the  land  upon  which  it 
(fti  •  ^^^cted;"  and  firom  the  £Eict  also  shown  that  they  were, 
(^^^^^^  the  lifetime  of  Murphy,  in  joint  possession  of  the  land 
^t  ^^^^  ^^^  ^  occupied  and  used  the  property.    It  is  true 
^m^  ^^^se  declarations  and  admissions  were  made  after  the 
/lew  ^^"^  the  contract  with  Russell,  and,  of  course,  the  posses- 
<^^^^^  use  of  the  premises  was  also  subsequent  to  that  time. 
^^^\2beless,  in  the  absense  of  any  evidence  to  the  contrary, 
^$^<)\amish  the  legitimate  presumption  that  the  purchase  of 
{^6  block  N  was  made  by  him  for  the  use  of  the  firm«    But 
the  evidence  shows  another  important  state  of  the  case.    It 
is  in  proof  here  that  Scruggs  was,  as  partner  with  Murphy, 
in  actual  possession  and  use  of  the  undivided  half  interest  in 
the  land,  and  made  valuable  improvements  thereon,  jointly 
with  him,  continuously,  since  the  making  of  the  purchase. 
The  admissions,  1*49]  therefore,  of  Murphy,  made  in  his  life- 
time, that  Scruggs  and  he  owned  the  property  in  partnership, 
and  that  Scruggs  owned  one-half  of  the  ground  or  block  on 
which  the  mill  was  erected,  sufficiently,  for  the  purpose  of 
equity  in  this  case,  establishes  the  position  that  the  equitable 
tide  to  the  undivided  half  of  the  block  had  become  vested 
in  Scniggs,  under  the  partnership  agreement    This  being  the 
&ir  and  reasonable  purport  of  the  evidence  of  the  case,  we 
have  only  to  decide  the  question  whether  parol  testimony  is 
admissible  in  this  case  to  prove  that  the  title  to  the  undivided 
half  of  block  N  is  in  Scruggs,  and  should  inure  to  his  benefit 
We  think  that  the  evidence  of  the  case,  fairly  construed,  es- 
tablishes the  existence  of  the  partnership.    Iliat  the  block  N 
was  purchased  with  the  partnership  fund,  or  a  fund  intended 
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for  the  purchase  thereof,  in  the  name  of  Murphy.  That  it  was 
80  held  and  considered  by  the  parties  of  the  firm  until  the 
time  of  the  death  of  Murphy.  Therefore,  by  operation  of 
law,  a  resulting  trust  was  raised  in  favor  of  Scruggs,  as  part- 
ner in  the  firm  of  Murphy  &  Scruggs,  by  virtue  of  which  the 
legal  title  vested  in  Murphy  inured  to  the  benefit  and  use  of 
the  firm.  It  is  well  settled,  as  a  principle  of  law,  "that  parol 
testimony  is  admissible  to  prove  a  resulting  trust  in  relation 
to  real  estate,  and  that  land  purchased  in  the  name  of  one 
partner,  for  the  use  and  benefit  of  the  firm,  raises  a  resulting 
trust  which  will  be  enforced."  (Story's  Eq.  Juris.,  §§  1206-7.) 
So,  where  land  has  been  purchased  by  one  partner  with  the 
funds  of  the  firm,  in  his  own  name,  the  law  raises  ^^50]  an 
implied  trust  in  fiivor  of  the  firm.  (See  Story  as  before  cited ; 
1  Lead.  Cases  in  Eq.,  161-2;  Sugden  on  Vendors,  891-2.)  We 
deem  these  principles  applicable  to  this  case  and  decisive  of 
this  point.  It  is  urged  by  respondent's  counsel  that, "  if  one 
of  two  partners  buys  land  in  his  own  name,  and  gives  his  own 
bond  and  mortgage,  and  afterwards  pays  out  of  partnership 
funds,  a  resulting  trust  will  not  thereby  be  erected,  unless  it 
be  unequivocally  shown  that  there  was  an  agreement  at  the 
time  of  the  purchase  that  the  funds  should  be  so  appropri- 
ated," and  the  case  of  Forsyth  v.  Clark,  (3  Wend.  638,  651,  and 
Lead.  Cases  in  Eq.,)  are  cited  in  support  of  this  position. 

The  correctness  of  the  principle  decided  in  these  cases  we 
do  not  question,  but  consider  them  as  directly  in  point  for 
the  complainant  in  this  case,  as  the  testimony  of  the  admis- 
sion of  Murphy,  and  other  circumstances  in  evidence,  satis- 
factorily show  that,  at  the  time  of  the  purchase,  such  was  the 
understanding  of  the  parties. 

Such  is  the  conclusion  we  are  brought  to,  after  a  careful 
investigation  of  the  evidence  of  the  case,  in  view  of  sound 
equityj  any  other  conclusion  would  be  inconsistent  witli  the 
facts  in  evidence,  and  be  in  violation  of  the  agreement  of  the 
parties.  It  is  the  duty  of  the  court  to  ascertain  firom  the 
evidence,  if  possible,  what  the  agreement  and  intention  of 
the  parties  was,  relative  to  the  matter  in  controversy,  by 
proper  legal  means  of  investigation,  and,  by  its  judgment,  to 
enforce  it  according  to  that  intent. 
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The  Hll  and  answer,  as  well  as  the  evidenoe  in  the  case, 
[^61]  show  that  Russell  bonght  the  property  as  the  agent  of 
the  Town  Association  of  Leavenworth,  and  stood  as  trustee  ^ 
in  a  fidnoiary  capacity  to  the  company  and  the  bona  fide 
cMmants  of  lots  or  blocks.  This  is  the  position  he  holds  as 
one  of  the  respondents  in  this  case.  Having  fidled  to  appear 
and  answer,  a  decree  pro  eomfaso  has  been  entered  against 
him.  This  is  conclusive  of  that  matter.  The  respondents 
have  also  set  up  as  a  defense  the  statute  of  frauds.  After  the 
view  we  have  taken  of  the  case,  holding  it  to  be  one  of  "re- 
sulting trust,"  for  the  benefit  of  the  partnership  concern,  it 
is  not  necessary  that  we  should  consider  this  jMwition  of  the 
defense.  The  contract  for  the  purchase  of  the  block  N,  as 
made  by  Murphy  with  Russell,  was  sufficiently  evidenced  by 
a  written  instrument  to  take  the  case  out  of  the  statute  c^ 
frauds.  He  made  the  contract  to. inure  to  the  benefit  of  the 
partnership  concern,  so  as  to  raise  a  resulting  trust  in  Us 
behalf,  and  it  is  the  duty  of  this  court  to  decree  the  execution 
of  that  trust  by  enforcing  a  specific  performance  of  the  oon- 
tract  for  the  benefit  of  the  firm* 

The  finding  of  the  court  below,  upon  the  facts  in  evidence, 
was  in  accordance  with  the  equify  of  the  case,  but  the  decree 
there  entered  is  erroneous,  in  this,  that  it  adjudges  and  orders 
''  that  William  H.  Russell,  in  whom  is  vested  the  legal  title  to 
block  N  by  his  purchase  from  the  United  States,  do  convey 
by  deed  of  quitclaim,  in  fee  simple,  the  said  block  N  to  said 
Simeon  Scruggs  and  the  heirs  and  legal  representatives  of 
William  S.  Murphy,  deceased."  The  order  [♦62]  should  have 
been,  that  Russell,  as  trustee  of  the  legal  title  to  block  N, 
naake  and  execute  the  deed  to  Simeon  Scruggs,. surviving 
partner  of  the  late  firm  of  Murphy  &  Scruggs,  for  the  use 
and  benefit  of  the  partnership  concern,  in  accordance  with 
the  contract  as  proved. 

It  is,  therefore,  considered  by  this  court,  that  the  evidence 
of  the  case  establishes  the  following  facts,  viz: 

That  William  S,  Murphy  and  Simeon  Scruggs,  in  the  life- 
time of  the  said  Murphy,  were  partners  in  the  milling  busi- 
ness, in  the  town  of  Leavenworth,  in  the  territory  of  Kansas. 
That,  for  the  purpose  of  the  partiiership,  and  with  the  funds 
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thereof^  with  the  knowledge  and  consent  of  Scruggs,  his  part^ 
ner,  the  said  Murphy  contracted  with  William  H.  Russell,  as 
agent  for  the  Leavenworth  Town  Association,  for  the  block 
N  in  said  tdwh.  That,  under  this  agreement  and  with  this 
understanding,  the  said  partners,  Murphy  &  Scruggs,  owned, 
improved  and  occupied  the  said  block,  up  to  the  time  of  the 
deaUi  of  said  Murphy»  Whereupon,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  defendant  William  H. 
Russell,  in  whom  the  legal  title  to  said  block  N  now  is  vested, 
by  virtue  of  his  purchase  thereof  from  the  government  of 
the  United  States,  do  and  shall  convey,  by  deed  of  quitclaim, 
the  fee  simple  title  of,  in  and  to  the  said  block  N,  in  the  town 
of  Leavenworth  aforesaid,  to  [^SS]  the  said  Simeon  Scruggs, 
surviving  partner  of  the  late  firm  of  Murphy  &  Scruggs,  for 
the  use  and  benefit  of  the  said  partnership  concern. 

It  is  also  adjudged,  ordered  and  decreed  by  this  court,  that 
the  costs  of  this  proceeding  in  chancery  be  paid  by  the  said 
partnershipsooncem,  and  that  the  property  and  effects  thereof 
be  liable  for  the  same. 


t; 


Lit 


Robert  Campbell  ▼.  J.  Hall  ft  Go. 

1.  ATTAOHimiT;  AffidamL  In  attachment  proceedings,  the  role  being 
to  insist  upon  a  strict  compliance  with  the  requirements  of  the 
statute,  an  affidavit  for  an  attachment  under  the  code,  which  states 
"that  affiant  has  reason  to  believe  and  does  believe,"  etc.,  is  insuffi- 
cient. The  ground  upon  which  the  affidavit  is  made  should  be  set 
forth  positively.  U] 

[1]  The  ground  of  an  attachment  may  be  itated  in  the  affidavit,  in  the  langua^ 
•f  the  statute,  without  specifying  more  particularly  the  fkcts  intended  to  be  alleged. 
{Beytmm  «.  BratkeU^  2  Kas.  227.)  The  affidavit  need  not  necciwarUy  follow  the  exact 
language  of  the  statute;  but*  when  it  diflten  flrom  it  without  apparent  reason,  oomti 
will  be  Justified  in  ordering  an  amendment    {fieMnaon  v.  Bunion^  5  Kas.  293.) 

The  affidavit  is  not  a  "pleading/'  and  section  114.  dvil  code,  which  requires  the 
agent  or  attorney  in  certain  cases  to  state  in  his  affidavit  verifying  a  pleading,  "why 
such  verification  is  not  made  by  the  party  himselt"  has  no  application  to  an  affidae 
vlt  made  to  obtain  an  order  of  attachment    {Johnaon  v.  Lauofdin,  7  Kas.  899.) 

Where  the  only  grounds  fox  the  issue  of  an  atteehment  in  a  case  before  a  Jiwtloe 
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Error  from  Leaventoorth  Diatrid  CburU 
Thb  case  is  fully  stated  in  the  opinion  of  the  oonrt 

The  opinion  of  the  court  was  delivered  by 

EuiOBE,  J.:  The  plaintiff  commenced  an  action  in  the  dis* 
trict  court  in  and  for  the  county  of  Leavenworth,  by  attach- 
ment, on  the  — th  day  of ,  1858.    On  the  — tii  day  of 

^  1858,  the  defendants  moved  the  coart  to  set  aside 

{he  attachment,  which  motion  was  sustained.  The  plaintiff 
excepted  thereto,  and  prosecutes  his  petition  in  error. 

[*54]  This  is  an  ex  parte  proceeding,  and  it  should  be  r^ 
sorted  to  only  mider  extraordinary  circumstances,  and  then 
not  only  the  letter  but  the  spirit  of  the  law  should  be  fuUy 
complied  with. 

There  is  no  remedy  known  to  the  law  more  liable  to  be,  or 
more,  abused  than  this,  and  under  which  a  greater  injury 
can  be  inflicted  on  the  defendant  under  the  forms  of  law. 
The  rule  of  construction  is  to  insist  on  a  strict  compliance 
with  all  the  requirements  of  the  law.  This  is  the  pracl^ce  in 
the  older  and  more  settled  states,  where  business  has  become 
fixed  and  uniform.  If  the  courts  of  the  older  states  have 
found  it  necessary  to  adopt  this  rule  of  construction  to  pro- 
tect the  property  and  interest  of  persons,  how  much  more 
cogently  and  strongly  should  the  same  reasons  address  them- 
selves to  the  consideration  of  this  court,  under  the  peculiar 
circumstances  now  existing  in  this  territory;  and  none  wilj 
deny  but  that  it  is  proper  and  right  for  the  courts  to  inter- 
pose and  rule  to  a  strict  showing  of  all  the  essentials  of  the 
law. 

The  affidavit  sets  forth  ''that  the  affiant  has  good  reasons 
and  does  believe  that  the  defendants  have  assigned  and  dis- 
posed of  their  property,  or  a  part  thereof,  with  intent  to 
defraud  their  creditors."    Is  this  a  compliance  with  the  law? 

(Statutes  of  1858,  §§  191, 192,  p.  94.)    Section  one  hundred 

— ■ — — — ■ ■ 

of  the  peace  an  thus  stated :  **  that  the  defendant  is  a  foreign  coTporatlon  or  a  non- 
resident of  Brown  county ;"  hdd,  that  the  affidavit  was  finally  defectlTe  and  tat^ 
niahed  no  warrant  for  the  lane  of  the  attachment,  and  that  the  defiect  was  one 
which  might  be  taken  advantage  of  by  one  elaimlng  the  property  attached.  (iMdb- 
gnmmv.  OiAdey,  15  Xaa.  269^ 
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and  ninety-two  provides  that  an  attachment  shall  issue, 
upon  there  being  filed  an  affidavit  of  the  plaintiff,  his  agent 
or  attorhey,  showing:  First.  The  nature  of  the  plaintiff's 
claim.  Second.  That  it  is  just.  Third.  The  amount  the  affi- 
ant believes  [*55]  that  plaintiff  ought  to  recover,  fhwrth. 
The  eiSstence  of  some  one  of  the  grounds  enumerated  in  the 
preceding  section. 

The  affidavit  sets  forth  the  nature  of  the  plaintiff's  claim ; 
that  it  id  just,  and  the  amount  the  affiant  believes  the  plain- 
tiff ought  to  recover.  These  three  subdivisions  are  in  strict 
accordance  with  the  requirements  of  the  law ;  but  has  the 
fourth  subdivision,  which,  in  our  opinion,  is  the  main  or 
material  feet  on  which  all  the  other  facts  hang,  been  com- 
plied with?  Is  the  belief  of  the  affiant  a  showing  to  the 
court  of  the  existence  of  some  of  the  grounds  enumerated  in 
section  one  hundred  and  ninety-two?  We  think  not,  and 
we  can  not  perceive  how  the  belief  can  be  taken  as  evidence 
by  the  court.  We  can  not  see  any  good  reason  why  the 
plaintiff  should  be  required  to  state  positively  the  nature, 
the  amount,  and  the  amount  which  judgment  should  be 
rendered  for,  and  then  to  state  his  belief  that  the  defendants 
have  done  particular  acts  with  intent.  The  "  animtw"  makes 
out  and  decides  whether  the  plaintiff  has  the  right  to  the 
remedy  sought  for  or  not.  The  most  important  and  material 
point  is  the  intent.  The  others  might  exist;  but,  if  the 
intent  is  wanting,  the  plaintiff  would  not  be  entitled  to  this 
remedy.  Then  it  must  necessarily  follow  that  the  intent  or 
ground  upon  which  the  attachment  is  relied  on  must  be 
stated  in  the  positive. 

Entertaining  these  views,  we  are  of  the  opinion  that  the 
affidavit  is  defective.  Consequently  the  cause  is  affirmed, 
and  the  cost  of  the  attachment  [*56]  and  of  this  court  is 
taxed  to  Robert  Campbell,  plaintiff  in  petition. 
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The  Tebettobt  of  Kansas  ▼•  Chasles  Fbssicav.' 

L  Indigticbnt;  Venue,  An  indictment  in  a  criminal  prosecution  must 
set  forth  with  oertainty  the  place  where  the  oflbnae  charged  waa 
oonmiitted.  An  indictment  charging  that  the  offense  waa  committed 
''in  the  second  judicial  district  of  the  territory  of  Kansas/'  without 
naming  any  county  of  the  district^  or  any  place  in  the  district,  the 
diatrict  beii^  constituted  of  several  counties,  is  fiitally  defective.  U] 

Appeal  from  Douglas  DieHct  OourL 
Ths  case  is  fully  stated  in  the  opinion  of  the  oonrt 

The  opinion  of  the  couri^  was  delivered  by 

Williams,  J. :  At  the  March  Term  of  the  distriot  conrt, 
held  at  Lecompton,  in  the  county  of  Douglas,  in  the  second 
judicial  district,  on  the  8th  day  of  March,  1858,  Charles  Free- 
man was  indicted,  tried  and  convicted  for  selling  spirituous 
liquors  without  having  procured  a  license  as  required  by  the 
statute.  The  indictment  found  by  the  grand  jury,  upon 
which  he  was  tried  and  convicted,  is  as  follows:  '^Second 
judicial  district  of  the  territory  of  Kansas.  The  grand  jurors 
[*57]  summoned,  empaneled  and  sworn,  and  charged  to 
inquire  in  and  for  the  body  of  the  second  judicial  district  of 
the  territory  of  Kansas,  upon  their  oaths  present:  That  one 
Charles  Freeman,  late  of  Douglas  county,  in  the  district  and 
territory  aforesaid,  on  the  first  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-eight,  in  the 
district  aforesaid,  did  sell  spirituous  liquors,  without  taking 
out  and  having  a  license  as  'grocer,'  dram-shop  keeper  or 
tavern  keeper,  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  territory 
of  Kansas." 

Being  before  this  court  on  appeal  from  the  judgment  ot 
the  district  court,  several  points  of  error  in  the  proceedings 

[1]  Where  an  oSbnae  is  chained  to  haye  been  done  In  a  speclflo  hoose  on  a  Certain 
lot  and  block  In  .the  city  of  Ottawa  and  county  of  Franklin,  and  against  the  peaca 
and  dignity  of  the  state,  of  Kansiia,  the  venue  is  sufficiently  alleged,  although  it  is 
not  allegied  in  any  other  way  that  the  oilfense  was  committed  in  the  state  of  Kansas. 
{SUmUv.  WaUer.UKMM.Zlb.   See  also  Mse  v.  State,  2  Kao. 419;  Guy tr.flki^.  ante,  p.420.) 
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of  the  court  below  were  assigned  by  the  counsel  for  the  appel- 
lant, upon  which  a  reversal  of  the  judgment  was  sought  We 
will  consider  one  of  them  only,  as  it  appears  of  record  in  the 
case,  and  therefore  is  properly  before  this  court  for  adjudica- 
tion, viz:  ''The  indictment  is  bad,  because  there  is  no  venue 
of  the  oflfense  laid  therein." 

There  is  no  principle  of  criminal  pleading  better  established 
by  the  courts  than  this:  That  an  indictment  in  a  criminal 
prosecution  must  set  forth  with  certainty  the  place  where  the 
offense  charged  was  committed.  This  is  indispensable  to 
establish  the  jurisdiction  of  the  court  before  which  the  pro- 
ceeding is  instituted,  and  also  to  inform  the  accused  person  of 
the  particular  offense  upon  which  he  is  charged  and  presented 
for  trial.  Before  a  court  can  legally  try,  convict  and  punish, 
it  must  possess  the  jurisdictional  [*58]  power  of  legal  cogni- 
zance of  the  subject  matter  of  the  offense  charged,  of  the 
place  where  it  is  alleged  to  have  been  committed,  and  of  the 
person  accused.  It  is  also  requisite  that  the  venue  be  clearly 
and  specially  set  forth  in  the  indictment,  in  respect  to  the 
security  of  the  accused  person;  otherwise,  he  would  be  liable 
to  several  prosecutions  for  the  same  offense;  and,  moreover, 
without  being  specially  informed  of  this,  he  could  not  be  pre- 
pared to  defend.  It  is  the  right  of  a  person  accused  of  crime 
to  be  informed  of  the  particular  accusation  made  by  the 
prosecution  against  him,  so  that  he  may  be  enabled  to  answer 
to  it  fully. 

The  indictment  in  this  case  is  clearly  defective.  It  charges 
that  the  offense  was  committed  ''in  the  second  judicial  dis- 
trict of  the  territory  of  Kansas,"  without  naming  any  county 
of  the  district,  or  any  place  in  the  district.  The-  district  is 
composed  of  some  eight  or  more  counties,  each  of  them  hav- 
ing separate  jurisdictional  limits  within  its  own  boundaries, 
or  were,  at  the  time  of  the  finding  of  this  indictment,  attached 
to  some' of  the  organized  counties  for  judicial  purposes.  In 
which  of  these  was  this  offense  committed? 

The  indictment  contains  nothing  to  enable  us  to  answer 
this  question.  A  trial  and  judgment  in  this  case,  on  the  alle- 
gations of  this  indictment,  would  be  no  bar  to  another  prosr 
ecution  for  the  same  offense. 
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^ere  is  another  view  of  this  matter,  as  affected  by  the 
P^tiliar  provisions  of  the  statute  upon  which  this  prosecu- 
tton  is  founded.  The  statute  on  the  [*69]  subject  of  dram- 
8iop8,  groceries  and  taverns  is  as  follows: 

"Sfia  1.  A  special  election  is  hereby  ordered,  to  be  held 

^fi  the  first  Monday  of  October,  in  the  year  of  1855,  and  on 

^6  first  Monday  of  October  every  two  years  thereafter,  in 

f*^  municipal  toumship  in  every  county  in  the  territory,  and 

^  each  incorporated  city  or  town  in  the  territory,  to  take 

^©  vote  of  the  people  upon  the  question,  whether  dram- 

J^9ps  axid  tavern  licenses  shall  be  issued  in  the  said  town- 

^P>  incorporated  city  or  town,  for  the  next  two  years  there- 

322  ^'''       (Statutes  of  Kansas  Territory,  1855,  chap.  64,  §  1,  p. 

^section  three  of  the  same  chapter  provides  that^  "at  such 
.^^oix  the  qualified  voters  of  the  township,  incorporated 

7  oir  town,  shall  be  allowed  to  vote  in  such  township,  in- 
^^ir^ted  city  or  town,  and  not  elsewhere." 


BUk     — ^^  ^"^^^J  same  £^ct,  provides  that,  "if  a  majority  of 

qI  ^    "^i^^wnship,  incorporated  city  or  town  shall  vote  in  favor 

Qp.  "^^Xn-shops  in  said  township,  city  or  town,  then  the 

gjj ,    ^^"  tribunal  may  grant  license  to  keep  dram-shops  in 

^^       ^^wnship,  incorporated  city  or  town  as  shall  have  so 

n-^^  ^    for  the  term  of  two  years,"  etc. 
^^^^^^^^^  is  a  statute  providing  that  any  township,  incorpo- 
j^^^     ^^ity  or  town,  within  any  of  the  counties  of  this  territory^ 
lice^:^^     "fcoy  compliance  with  the  requirement  thereof,  adopt  the 
t/^^^  system  for  the  sale  of  spirituous  liquors,  whilst  other 
^^^^  ^^^ips  in  the  same  county  might  refuse  to  do  so.    This 
^^^^^:^  the  [*60]  peculiar  provisions  of  the  law  regulating  this 
^^i^S^.er,  and  that  after  which  this  prosecution  is  instituted, 
\w  IS  clear  that  the  venue  should  have  been  laid  with 
^eater  and  stricter  particularity  than  in  ordinary  cases.    The 
second  district  contains  many  counties,  and  each  of  those 
counties  several  township  organizations.    To  charge  that  the 
offense  was  committed  in  the  second  judicial  district  of  Kan- 
sas is  too  general  and  indefinite.    It  is  true  that,  on  the  sub- 
ject of  indictments  and  criminal  procedure,  the  provisions 
of  the  statute  are  very  liberal;  but  we  are  not  prepared  to 
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extend  that  liberality,  by  judicial  construction,  so  £eu*  as  to 
dispense  with  a  principle  of  criminal  pleading  of  such  vital 
importance  in  the  administration  of  justice  as  that  involved 
here. 

The  proceedings  and  judgment  of  the  district  court  are  re- 
versed, with  costs. 


John  M.  Locknane  v.  John  W.  Martin. 

1.  Organic  Act,  The  organic  act  of  the  territory  is  the  ftindamental 
law,  having  the  force  and  effect  of  a  constitution,  as  to  the  creacion, 

•  organization,  arrangement  and  regulation  of  the  judicial  power  of 
the  territory.  Tlie  powers  of  the  several  departments  of  the  terri- 
torial government  being,  by  virtue  of  the  organic  act,  created  by 
and  derived  from  the  congress  of  the  United  States,  in  accordance 
with  the  constitution,  must  be  maintaiued  and  exercised  in  obedi- 
ence to  and  compliance  with  the  organic  act. 

2.  Probate  Courts.  The  probate  courts  of  the  territory  are  left  by 
the  organic  law,  for  the  proper  definition  of  their  jwwers  of  juris- 
diction, to  the  common  usage,  acceptation  and  practice  of  law,  as 
received  by,  acted  on  and  applied  to  such  tribunals  of  government, 
under  the  name  and  by  the  designation  of  "  probate  courts." 

3, ;  SlattUe  Construed.    The  act  of  the  legislature  entitled  "An 

act  to  establish  a  code  of  civil  procedure,"  (L.  1858,  p.  65,)  so  far  as 
it  confers  on  the  probate  courts  jurisdiction  at  common  law  and  in 

*  chancery,  is  inconsistent  with  the  organic  act,  and  of  no  legal 
validity. 

Error  from  Douglas  Probate  Court 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by  [*6ij 

Williams,  J. :  This  case  is  brought  to  this  court  by  virtue 
of  a  petition  in  error,  at  the  instance  of  John  M.  Locknane, 

Note.— This  case  fbUowed,  Dewey  v.  Dyer,  (post  *78.)  Probate  oourts  have  not  the 
power  to  determine  the  liabilities  of  estates  to  third  penons,  or  of  third  perBoni  to 
estates.  {OUa  v,  Jenkim,  post  *87.)  Powers  of  the  probate  courts  consideied.  ( See 
Oarrv.  OaOin,  IS  KA8.404,  et  seq.;  Shoemaker  v.  Brown,  10  id.  888 ;  mffinbothamv.  TAomos, 
9  id*  828.)  A  probate  Judge  may  receive  Judicial  powers  other  than  those  granted  hj 
the  ooMtitution  to  the  probate  court    (youn^v.Ledricfc,  UKai.92J 
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plaintiff  in  error,  praying  for  a  dismiaeal  of  the  proceedings, 
^^  the  ground  of  a  want  of  jurisdiction  in  the  court  before 
^hich  the  action  was  originally  commenced,  and  by  which 
JQdgment  was  rendered.  The  record  presents  the  following 
^te  of  facts  of  proceedings  in  this  case: 

John  W.  Martin,  the  plaintiflf  below,  at  the  December  term 

^^  the  probate  court  of  Douglas  county  in  this  territory,  re- 

^vered  judgment  against  John  M.  Locknane,  for  the  sum  of 

^^ghty^foxiY  dollars  and  twenty  cents.    The  action  was  insti- 

^*ed  for  the  recovery  of  the  above  sum,  on  a  promissory  note 

^'''anrn  \)y  Locknane,  made  payable  to  Martin  one  day  after 

fl^^>    ^nd  dated  February  29, 1857,  with  a  credit  indorsed 

^eorx  for  the  sum  of  thirty-four  dollars. 

^    ^    tJie  ilth  day  of  December,  1868,  judgment  by  default 

o     ^^^dered  against  Locknane,  in  favor  of  the  plaintiff  Mar- 

J  xc>:^  ^g  amount  then  due  on  the  note,  with  interest  and 

j»^  <^f  suit 

^^.5^^    only  question  presented  for  adjudication  here  is  that 

^^    jurisdiction  of  the  probate  court,  before  which  this 


2w^^^>^  was  instituted  and  the  judgment  thereof  rendered. 
eojjj^  ^^  error  assigned  is,  "That  said  probate  court  of  Douglas 


> 


,  in  the  territory  of  Kansas,  has  no  jurisdiction  in  such 

r*g^  ^^  ^on  twentynseven  of  the  organic  act  of  this  territory 
gjjjj^^  J  provides,  "That  the  judicial  power  of  said  territory 
coi».>fcZl  ^  vested  in  a  supreme  court,  district  courts,  probate 
^^"^  and  justices  of  the  peace.  The  supreme  court  shall 
^9t  of  a  chief  justice  and  two  associate  justices,  any  two 
Viom  shall  constitute  a  quorum,  and  who  shall  hold  a 
at  the  seat  of  government  of  said  territory  annually, 
"they  shall  hold  their  offices  during  the  period  of  four 
I,  and  until  their  successors  shall  be  appointed  and  qual- 
The  said  territory  shall  be  divided  into  three  judicial 
'districts,  \knd  a  district  court  shall  be  held  in  each  of  said 
districts  by  one  of  the  justices  of  the  supreme  court,  at  such 
times. and  places  as  tnay  be  prescribed  by  law;  and  the  SEiid 
judges  shall,  after  their  appointment,  respectively  reside  in 
the  district  which  shall  be  assigned  them.  The  jurisdiction 
of  the  several  courts  herein  provided  for,  both  appellate  and 
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original,  and  that  of  the  probate  conrte  and  justices  of  the 
peace,  shall  be  as  limited  by  law :  provided^  that  justices  of 
the  peace  shall  not  have  jurisdiction  of  any  matter  in  contro- 
versy, when  the  title  or  boundaries  of  land  may  be  in  dispute, 
or  when  the  debt  or  sum  claimed  shall  exceed  one  hundred 
dollars ;  and  the  said  supreme  and  district  courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  jurisdiction. 
Each  district  court  or  the  judge  thereof  shall  appoint  its 
clerk,  who  shall  also  be  the  register  in  chancery  and  keep  his 
office  at  the  place  where  the  court  may  be  held.  Writs  of 
error,  bills  of  exceptions  and  appeals  shall  be  allowed  in 
cases  from  the  final  decision  of  said  district  courts  to  the 
supreme  court,  under  such  [*63]  regulations  as  may  be  pre- 
scribed by  law;  but  in  no  case  removed  to  the  supreme  court 
shall  trial  by  jury  be  allowed  in  said  court.  The  supreme 
court,  or  justices  thereof,  shall  appoint  its  own  clerk,  and 
every  clerk  hold  his  office  at  the  pleasure  of  the  court  for 
which  he  shall  have  been  appointed.  Writs  of  error  and 
appeals  from  the  final  decision  of  said  supreme  court  shall 
be  allowed,  and  may  be  taken  to  the  supreme  court  of  the 
United  States,  where  the  value  of  the  property  or  amount  in 
controversy,  to  be  ascertained  by  the  oath  or  affirmation  of 
either  party  or  other  competent  witness,  shall  exceed  one 
thousand  dollars,  except  only  that,  in  ail  cases  involving  tide  to 
slaves,  the  said  writs  of  error  or  appeals  shall  be  allowed  and 
decided  by  the  said  supreme  court,  without  regard  to  the 
matter,  property  or  title  in  controversy;  and  except,  also,  that 
a  writ  of  error  or  appeal  shall  also  be  allowed  to  the  supreme 
court  of  the  United  States,  from  the  decision  of  the  said 
supreme  court  created  by  this  act,  or  of  the  district  courts 
created  by  this  act,  or  any  judge  thereof,  upon  any  writ  of 
Jiabeas  corpus,  involving  the  question  of  personal  freedom: 
provided,  that  nothing  herein  contained  shall  apply  to  or  affect 
the  provisions  of  'the  act'  respecting  fugitives  from  justice, 
and  persons  escaping  from  the  service  of  their  masters/ ap- 
proved February  12, 1793,'  and  the  act  to  amend  and  supple- 
mentary to  the  aforesaid  act,  approved  September  18, 1850; 
and  each  of  said  district  courts  shall  have  and  exercise  the 
same  jurisdiction,  in  all  cases  arising  under  the  oonstitution 
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and  laws  of  the  P64]  United  States,  as  is  vested  in  the  circuit 
and  district  courts  of  the  United  States.  And  the  said 
supreme  and  district  courts  of  the  said  territory,  and  the 
respective  judges  thereof  shall  and  may  grant  writs  of  habeas 
corpus  in  all  cases  in  which  the  same  are  granted  by  the 
judges  of  the  United  States  in  the  District  of  (Columbia;  and 
the  first  six  days  of  every  term  of  said  courts,  or  so  much 
thereof  as  may  be  necessary,  shall  be  appropriated  to  the 
trial  of  causes  arising  under  the  said  constitution  and  laws; 
and  writs  of  error  and  appeals,  in  all  cases,  ^haU  be  made  to 
the  supreme  court  of  the  said  territory,  the  same  as  in  other 
cases.  The  said  clerk  shall  receive  the  same  fees,  in  aU  cases, 
which  the  clerks  of  district  courts  of  Utah  territory  now 
receive  for  similar  services.'' 

The  foregoing  is  the  provision  of  the  organic  act  of  this 
territory,  and  of  course  it  is  tiie  fundamental  law,  having 
the  force  and  effect  of  a  constitution,  as  to  the  creation,  or- 
ganization, arrangement  and  regulation  of  the  judicial  power 
of  the  territory.  By  it  the  executive,  legislative  and  judicial 
departments  in  the  government  of  this  territory  must  be  con- 
trolled in  their  several  spheres  of  action.  The  powers  of  the 
several  departmentB  of  the  territorial  government  being,  by 
virtue  of  this  organic  act,  created  by  and  derived  from  the 
congress  of  the  United  States  in  accordance  with  the  consti- 
tution, must  be  maintained  and  exercised  in  obedience  to 
and  compliance  with  this  enactment.  It  is  the  positive  duty 
of  those  intrusted  with  the  administration  of  the  government 
to  observe  and  1*65']  maintain  a  strict  compliance  with  the 
provisions  of  this  law.  They  have  no  right  to  enlarge  upon 
the  powers  therein  imparted,  or  change  them,  so  as  to  allow 
or  .permit  one  department  of  the  government  thereby  created 
to  encroach  upon  the  legitimate  province  of  another;  nor 
can  the  peculiar  arrangement  and  characteristic  of  either  of 
those  departments,  as  fixed  by  this  law,  be  altered  or  in  any 
manner  changed,  by  adding  thereto  or  transferring  the  attri- 
butes and  powers  which  properly  belong  to  one,  from  it  to 
any  other  branch  or  portion  of  the  same  department;  nor 
can  the  peculiar  jurisdictional  sphere  of  action  of  any  of  the 
branches  or  divisions  of  the  same  department,  as  organized 
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by  this  law,  be  increased  or  diminished  so  far  as  the  pro* 
vince  of  its  power  is  concerned.  Each  department  is  required 
to  act  within  its  own  limits  and  sphere  of  organic  power; 
and  where  the  powers  created  for  any  one  of  the  principal 
departments  is,  by  this  fundamental  law,  subdivided,  and, 
for  the  purposes  of  administration,  distributed  and  appropri- 
ated to  several  tribunals  in  the  same  general  department,  the 
arrangement  of  distribution  so  made  must  be  carefully  ob- 
served and  maintained  by  those  who  act  officially  in  the 
affairs  of  the  government  thus  created. 

There  is  but  one  question  in  this  case  presented  for  adju- 
dication here,  which  is  as  to  the  validity  or  constitutionality 
of  the  enactment  of  the  legislature  of  the  territory  of  Kan- 
sas, vesting  the  probate  courts  with  jurisdiction  in  common 
law  and  chancery  cases. 

The  act  of  the  legislature  of  the  territory  of  Kansas  [*66] 
entitled  "An  act  to  establish  a  code  of  civil  procedure," 
(Territorial  Laws  of  Kansas,  1858,  chap.  11,  p.  65,)  without, 
in  generally  expressed  terms,  vesting  in  the  probate  courts 
of  the  territoryj  general  civil  and  criminal  power  of  jurisdic- 
tion in  matters  of  common  law  and  chancery  proceedings, 
nevertheless,  by  its  provisions,  invests  those  courts  with 
authority  to  act  therein,  giving  them  concurrent  jurisdiction 
with  the  district  courts  in  the  several  counties  of  this  terri- 
tory, in  cases  at  common  law  and  chancery.  Has  the  legis- 
lature, acting  within  its  proper  province  and  sphere,  the 
rightful  power  to  do  this,  under  the  provisions  of  the  oi^nic 
law  of  this  territory?  Upon  the  solution  of  this  question  by 
the  judgment  of  this  court  depends  the  decision  of  the  issue 
of  this  case. 

The  organic  law,  in  the  first  place,  declares  that  "the  judi- 
cial power  of  this  territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts  and  justices  of  the  peace." 
Here  is  the  express  and  general  creation  and  impartation  of 
the  judicial  power  of  the  territory,  by  the  act  of  the  congress 
of  the  United  States,  in  the  proper  exercise  of  constitutional 
authority.  In  creating  and  imparting  that  power  of  judicial 
authority,  the  four  branches  or  departments  of  the  judiciary 
are  distinctiy  and  separately  named  and  set  forth,    Tho  act 
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then  goes  on  to  designate  in  apecifio  tenns  the  peculiar  kind 
and  extent  of  jnriBdiction  to  be  used  and  exercised  by  each 
of  these  divisions  of  the  judicial  power  so  created  and  in* 
Tested  separately,  prescribing  to  each  its  [*67]  own  distinct 
and  peculiar  actionary  sphere.  After  providing  for  the  con- 
stitution of  the  supreme  court,  its  quorum,  its  terms  and  the 
tenure  of  office  of  its  judges,  etc.,  it  proceeds  to  prescribe 
that  *^  the  jurisdiction  of  the  several  courts  herein  provided 
for,  both  appellate  and  original,  and  that  of  the  probate 
courts  and  of  the  justices  of  the  peace,  shall  be  as  limited  by 
law."  It  then  further  provides  that  "justices  of  the  peace' 
shall  not  have  jurisdiction  of  any  matter  in  controversy, 
where  the  title  or  boundaries  of  land  may  be  in  dispute,  or 
when  the  debt  or  sum  claimed  shall  exceed  one  hundred 
dollars;  and  the  said  supreme  and  district  courts,  respectiody^ 
shall  possess  chancery  as  well  as  common  law  jurisdiction." 
The  act  then  further  provides,  in  specific  terms,  for  the 
proper  organization,  regulation  and  procedure  of  matters  ap- 
pertaining to  the  supreme  and  district  courts  of  the  territory, 
without,  in  any  manner,  alluding  to  the  probate  courts.  It 
will  be  found,  by  applying  the  proper  legal  rules  of  construc- 
tion in  ascertainment  of  the  intent  of  the  framers  of  the 
organic  act,  that  the  jurisdictional  power,  and  the  more  im- 
portant principles  of  the  regulation  of  the  supreme  court 
and  justices  of  the  peace  in  the  exercise  thereof,  is  specifi- 
cally set  forth  and  provided  for  in  it  The  peculiar  portion 
of  the  judicial  power,  in  the  first  place  created,  is  set  apart 
and  appropriated  for  each  of  these  courts  distinctly,  tp  be 
exercised  by  each  in  its  own  prescribed  and  proper  sphere 
of  action.  The  probate  courts,  however,  are  left  by  this  act 
without  any  specific  allotment  or  arrangement  of  their  power 
of  [*68]  action  whatever,  except  that  it  is  provided  that,  in 
common  with  these  other  courts,  they,  shall  be  in  their  juris- 
diction ''as  limited  by  law."  These  probate  courts  are  thus 
left  by  the  organic  law,  for  the  proper  definition  of  their 
powers  of  jurisdiction,  to  the  common  usage,  acceptation  and 
practice  of  law,  as  received  by,  acted  on  and  applied  to  such 
tribunals  of  government,  under  the  nitme  and  by  the  designa- 
tion of  '^  probate  courts."    After  a  careful  examination  of 
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elementary  works  and  books  of  definition,  we  have  found 
none  which,  in  treating  on  this  subject,  does  not  attribute  to 
these  particular  courts  the  power  of  jurisdiction  over  matters 
of  and  relating  to  the  business  and  affairs  of  intestates,  the 
last  wills  and  testaments  of  deceased  persons,  guardians  and 
wards,  and  the  like.  None  treat  of  them  as  possessing,  esc  vi 
terminiy  common  law  and  chancery  jurisdiction.  Such  will 
be  found  to  be  the  view  taken  and  the  definitions  of  the  ju- 
risdictional powers  of  these  courts,  by  Jacobs,  Kent  and 
Bowen, 

It  is  true  that  in  territorial  and  state  government,  where,  by 
fundamental  law,  provision  is  made  authorizing  such  an  ex- 
ercise of  legislative  power,  in  express  terms  or  by  proper  legal 
construction,  the  force  and  efiect  of  the  common  law  as  to 
construction  may  be,  and  in  some  instances,  we  believe,  has 
been  changed;  but  without  such  provision  of  fundamental 
authority  tiie  assumption  of  such  power  by  the  legislature  is 
unwarranted  and  without  validity.  The  organic  law  of  this 
territory  imparts  to  this  section  or  division  of  the  judicial 
power  just  such  jurisdiction  as  has  been,  by  [*69]  tiie  gen- 
eral and  common  construction,  usage  and  practice  of  juris- 
prudence in  governmental  establishment  and  procedure, 
known  and  practiced  by  "probate  courts,"  in  contradistinc- 
tion of  the  supreme,  district  and  other  courts,  in  their  exercise 
of  proper  judicial  power,  and  no  more.  Had  congress  intended 
to  confer  on  the  "  probate  courts  "  any  other  or  greater  powers 
of  jurisdiction  than  those  attributed  to  and  universally  exer- 
cised by  them  under  the  commonly  received  and  well  estab- 
lished understanding  of  their  peculiar  character,  eo  nomine,  it 
is  but  reasonable  to  conclude  that  it  would  have  been  so  done, 
when  we  find  that,  by  this  same  organic  law,  the  peculiar 
description  of  jurisdiction  of  the  supreme  and  district  courts, 
and  that  of  justices  of  the  peace,  is,  in  specific  terms,  particu- 
larly set  forth.  The  terms  "supreme  court"  and  "district 
court"  have  also,  from  general  usage,  a  technical  and  common 
acceptation  of  definition,  well  understood  by  all  who  are  con- 
versant with  the  organization  of  the  judicial  department  of 
government^  which,  by  the  proper  rule  of  construction  of 
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names  and  title,  would  establish  and  give  them  their  attri- 
butes of  jurisdiction  in  the  absence  of  any  specific  terms  pre* 
scribing  their  several  paweis  in  the  law  by  which  they  were 
created.  This,  we  think,  is  a  just  conclusion.  If  congress, 
then,  on  enacting  this  law,  and  thereby  creating  the  judicial 
power  of  this  territory,  and  prescribing  the  peculiar  sphere 
of  action  within  which  the  several  branches  or  divisions  of 
that  department  of  government  should  operate,  has  not  mod- 
ified, altered,  or  in  any  manner  changed  the  character  and 
[*70]  attributes  of  this  court  by  the  use  of  dear  and  specific 
terms,  or  by  legitimate  construction,  can  the  legislature  of 
this  territory,  itself  the  ofbpring  and  creature  of  that  same 
organic  law,  and  thereby  required  to  exercise  its  powers  in 
subjection  and  obedience  to  it,  assume  and  exercise  such 
power?  We  think  not.  The  legislature  can  and  may  pass 
laws  on  all  rightfiil  subjects  of  legislation;  but  the  legislative 
power  is,  by  the  organic  law  itself,  limited  to  such  "rightful 
subjects  of  legislation"  as  are  or  may  be  ^^comktmt  with  the 
conaUution  of  the  United  States  and  the  provieiona  of  this  acL^^ 
It  can  not  be  successfully  urged  that  the  legislature  can  orig- 
inate and  require  the  exercise  of  a  power  which  is,  or  would 
be,  "inconsistent  with"  or  in  violation  of  the  organic  act, 
which  is  the  constitutional  law  of  the  territory.  To  admit 
this  would  be  to  raise  the  stream  of  the  fountain  above  iia 
Bource,  and  subversive  of  all  law. 

The  8oluti6n  of  the  question,  we  think,  is  on  this  point, 
under  this  view  of  the  case,  apparent  and  of  easy  solution; 
but  we  find  that  the  organic  law,  by  express  provision,  gives 
the  jurisdictional  power,  here  claimed  for  "the  probate 
courts,"  to  the  supreme  and  district  courts  of  the  territory  in 
such  a  manner  as  to  efiectuaUy  forbid  the  exercise  of  it  by 
the  former.  It  expressly  provides  that  "  the  said  supreme  and 
district  courts  respectivdn/  shall  possess  chancery  as  well  as  common 
lonD  jurisdiction.^'  Here  the  design  of  the  firamecs  of  this  law 
is  manifest  by  every  rule  of  construction,  grammatical,  logical 
and  reascmable,  and  therefore  l^al.  We  conclude  that  the 
[*71]  question  is.  settled.  The  act  having,  in  the  first  place, 
created  the  power,  and,  in  general  terms,  vested  it  in  the  four 
distinct,  tdbilnais.  by  name,  it  then  appropriates  to.  eaoh  its 
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peculiar  sphere  for  tfae  exercise  of  Its  part  or  portion  of  those 
powers.  In  doing  this  it  expressly  i^ves  to  the  enprone 
court  and  district  oourte  (and  to  them  only)  the  power  of 
jantdidAon  in  chancery  and  common  law  matten.  We  say  to 
them  only,  because,  in  appropriating  this  branch  of  juriadio- 
tion,  neither  "  the  probate  courts "  nor  any  other  than  ihe 
sapreme  and  district  conrta  are  named  aa  recipients  of  it; 
and,  therefore,  necessarily  excluded  by  force  of  construction, 
which  is  quite  tantamount  to  express  prohibition.  Imdueio 
urnua,  exduno  aUeriua,  is  here  palpably  applicable. 

It  will  not  be  argued  by  any  one,  we  think,  that,  as  this  jur- 
isdiction has  been  given  to  the  supreme  and  district  courts 
of  the  territory,  namiog  them  as  the  recipients  thereof,  there- 
fore any  other  courts  poaseeeing  judicial  power  of  any  kind, 
though  not  named  and  specified  in  this  special  grant  of  juris- 
diction, have  the  right  to  posaesa  and  exercise  the  same 
power. 

Considerable  effort  has  been  made  to  sustain  the  right  to 
the  exercise  of  chancery  and  common  law  jurisdiction  by 
the  probate  courts,  under  the  act  of  the  l^islature,  by  refer- 
ence to  the  following  prorisions  of  the  organic  law:  "The 
jurisdiction  of  the  teveral  courts  herein  provided  for,  both 
appellate  and  original,  and  that  of  the  probate  courts  and 
justices  of  the  peace,  shall  be  as  limited  by  law." 

[*72]  The  argument  here  presented,  if  approved,  would 
prove  too  much.  If  this  provision  should  he  so  construed 
as  to  give  to  the  territorial  legislature  the  right  to  "limit" 
tiie  jurisdiction  of  the  several  courts  provided  for  in  tliia  act, 
then  that  right  exists  and  might  be  exercised  in  relation  to 
the  other  courts  named,  as  well  as  the  probate  courts.  The 
provision  applies  to  them  all  equally.  This  view  of  the  case 
would  vest  the  legislature  with  full  power  to  override  the 
provisions  of  the  organic  law  heretofore  cited,  and  control 
the  whole  matter  of  the  jurisdiction  of  the  several  coorts  of 
the  territory,  taking  from  one  bntnch  oi  the  judiciary  and 
giving  it  to  another,  and  otherwise,  us  might  be  seen  fit.  We 
are  of  tiie  opinion  that  the  exercise  of  such  a  right  is  entirely 
"inconsistent  with  the  provisions  of  the  organic  law."  But* 
this  provinoD  treats  of  the  "  $tv«ral "  brandies  of  the  judicial 
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power  of  the  territory,  and  the  jurisdiction  of  eaek^  in  its  sev- 
eralty thereol  We  think  that,  &irly  construed,  it  means  that 
the  action  of  each,  in  its  separate  sphere  of  jurisdiction,  ^' shall 
be  as  limited  by  law;"  this  limiting  not  to  be  inconsistent 
with  the  provisions  of  the  oi^anic  act  It  certainly  never 
was  designed  by  congress,  in  framing  the  organic  act,  that  the 
l^islature  should  exercise  a  right  so  plainly  inconsistent 
with  the  permanent  and  'express  provisions  of  that  act  itsel£ 
Besides,  this  organic  act  is  formed  and  designed  to  be,  and  is, 
the  fundamental  or  constitutional  law  of  the  teititory,  from 
and  through  which  the  various  powers  of  government  are 
derived,  as  imparted  by  the  general  government  for  the  regu- 
lation [*73]  of  the  several  departments  thereof^  executive, 
l^slative  and  judicial,  and  their  several  subdivisions  of 
each.  It  is  the  source  and  rule  of  power  for  governmental 
administration  of  the  territory.  It  establishes  the  cardinal 
points  of  government  by,  and  in  strict  accordance  with  which 
the  several  departments  are  to  be  controlled  in  their  admin- 
istration. To  permit  its  provisions  to  be  controlled  or  altered 
by  vague  and  doubtful  notions  of  construction,  by  any  of  the 
departments  which  derive  their  power  of  existence  and  action 
firom  it,  would  tend  to  its  abrogation,  and  doubtless  soon 
effect  it. 

We  are  aware  that,  as  this  power  of  jurisdiction  has,  in 
pursuance  of  the  act  of  the  legislature,  been  acted  upon  by 
the  probate  judges  in  the  several  counties  of  the  territory, 
considerable  inconvenience  will  be  the  consequence  of  the 
decision  that  the  act,  by  virtue  of  which  they  exercised  this 
power,  is  ^^inamsistenV^  with  and  in  violation  of  the  organic 
law  of  the  territory.  This,  however  to  be  regretted,  can  not 
be,  and  is  not,  a  valid  legal  reason  why  this  court  should  de- 
cline to  declare  and  enforce  the  law  as  understood  by  it 
This  tribunal  is,  by  this  same  organic  law,  constituted  and 
required  by  the  highest  obligations  to  perform  its  duty  in  its 
own  governmental  sphere  of  action;  by  construing,  expound- 
ing and  declaring  the  law  faithfully  and  impartially,  leaving 
the  responsibility  as  to  the  consequences  of  decision  and 
judgment  to  fieill  and  remain  wheresoever  they  may  justly. 
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There,  perhaps,  can  be  no  greater  injury  done  to  those  oom- 
poeing  the  body  politic  than  that  of  [*74]  either  branch  or 
department  of  the  government  assnmii^  power  and  exercis- 
ing it  in  derogation  and  violation  of  cardinal  law.  Let  the 
fiindamental  law  of  oar  government  be  encroached  npon, 
and  its  establishment  and  organization  be  interfered  with, 
and  confusion,  strife  and  oppression  will  be  the  irresistible 
consequence. 

It  is  the  unanimous  opinion  of  this  court  that  the  act  of 
the  legislatore  of  ihe  territory  of  Kansas,  entitled  "  An  act 
to  establish  a  code  of  civil  procedure,"  chapter  U,  approved 
February  12, 1858,  so  far  as  the  same  confers  on  the  probate 
courts  of  this  territory  the  power  of  jurisdiction  of  cases  at 
common  law  and  chancery,  is  "  inconsistent"  with  and  in 
violation  of  the  organic  act  of  this  territory;  and  therefore, 
in  so  much,  of  no  legal  validi^.  It  is,  therefore,  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  pro- 
bate court  of  Douglas  county,  in  this  case  rendered,  be  set 
aside,  and  of  no  effect  in  law  or  otherwise ;  that  this  suit  be 
dismissed,  and  that  the  defendant  recover  of  the  plaintifi 
therein  his  costs  in  this  behalf  expended. 


[*75]  David  Hdmt  v.  Eobebt  J.  Fypte. 

1.  Specific  Pbrformamcx.  It  aeeme,  the  proper  remedy  on  a  pen&l 
bond  is  by  an  action  at  law  on  the  peniilty  for  damuges.    A  bill  for 

'   flpecific  performance  will  not  lie. 

2.  AjiBNDUBirra;  Demurrer,  Oa  Bustainlnft  ■  demurrer  to  a  bill  in 
chancery,  the  court,  on  application  of  complainant,  should  grant 
leave  to  amend.  [^1 

Appeal  from  Leavenvxrrth  ZKttrtd  Oowrt 

The  case  is  stated  in  the  opinion  of  the  court 

[1)  CmirninftT  mnetbnea  comiiilt  labatanU*!  «mir  b;  rafD^iig  to  pennit  tiMnd 
BenUlotMiiikde  to  pleading  during  the  prograH  of  tlHCrl«L  IWrieU  %  Batkdttr. 
U  Km.  367.    a««  Dale.  uM,  p,  a»J 
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Hie  opinion  of  fhe  court  was  deliyered  by 

Lecoufte,  C.  J. :  The  complainant  filed  his  bill  for  a  specific 
perfoimance.  The  defendant  had  given  his  penal  bond,  con- 
ditioned for  the  conveyance  of  the  half  of  a  quarter  section 
of  land,  after  making  porchase  thereof  at  the  Delaware  land 
sales.  After  making  the  purchase  he  refused  to  convey. 
Thereupon  the  complainant  filed  his  bilL  The  defendant 
demurred;  demurrer  was  sustained  by  the  court  below. 
Leave  was  asked  by  the  complainant  to  amend.  This  was 
refused,  and  the  bill  dismissed. 

The  complainant  alleges  error  in  these  several  judgments. 
Upon  consideration,  the  court  is  of  opinion  that  there  was 
error,  except  as  to  the  judgment  sustaining  the  demurrer. 
The  complainant  ought  to  have  been  allowed  to  amend,  as 
he  may  be  able  to  show  that  the  primary  object  of  the  bond 
was  to  secure  the  conveyance. 

[*76]  It  is,  therefore,  ordered  and  adjudged  that  the  judg- 
ment of  the  court  below,  refusing  leave  to  amend  and  dis- 
missing the  bill,  be  and  the  same  is  hereby  reversed,  and 
the  cause  is  hereby  remanded  to  the  said  first  district  court 
sitting  in  and  for  the  county  of  Leavenworth,  and  that  the 
complainant  have  his  costs  in  this  court 


[*77J 
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DoH  Alokzo  Dewsy  v.  Wm.  F.  and  G.  M.  Dyer. 

1.  Pbobatb  Coubt;  Orffomc  Act  The  decision  in  Lacknane  v,  Martin^ 
(ante,  p.  494,)  holding  ''An  act  to  establish  a  code  of  dvil  proced- 
ure,'' (L.  1858,  p.  05,)  invalid,  so  far  as  it  confers  on  the  probate 
eoorts  Jurisdiction  at  common  law  and  in  chancery,  confirmed.  W 

Bnw  from  Jeffwwti  District  Court 
Ths  &ct8  are  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

EuiOBB,  J«:  This  action  was  brought  by  the  defendant  in 
error  to  lecover  the  sum  of  six  hundred  and  eighty-eight  dol- 
lars and  sixty-eight  cents,  being  a  sum  due  on  a  draft  indorsed 
by  the  plaintiff  in  error,  and  drawn  by  Conner  Bro.  <fe  Co.  of 
Iowa  City,  Iowa,  on  John  Thompson  of  the  city  of  New  York, 
for  said  sum,  and  made  payable  to  the  said  plaintiff  or  his 
order. 

The  said  draft  was  duly  presented  for  acceptance  and  pay- 
ment to  the  said  Thompson,  which  was  then  and  there  re- 
fused and  regularly  protested.  The  [*78]  defendants  in  error 
brought  their  action  to  recover  upon  this  draft  against  the 
plaintiff  in  error,  being  the  indorser  thereon,  in  the  court  of 

pL]  Sm  note  to  XodbiflM  «.  Jfflrtti,  (aate»  p.  491) 
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probate  of  the  coun^  of  Jefferaon.  Said  court  gave  judg- 
ment in  &vor  of  defeadaata  in  erroi;  whereupon  the  plain- 
tiff in  error  took  an  appeal  to  the  district  court  in  and  for  the 
first  judicial  district,  and  the  said  district  court  dismissed  the 
appeal  Thereupon  the  said  pluatiff  in  error  sued  out  a  pe- 
tition in  error  to  this  court.  The  record  in  this  case  is  ex- 
ceedingly imperfect,  and  we  can  only  gather  the  facto  as  stated 
above.  There  are  no  reasons  assigned  why  the  court  below 
dismissed  the  appeaL 

Among  other  errors  alleged  in  the  plaintiff's  petition,  the 
third  cause  of  error  is,  tiiat "  the  probate  court  of  Jefferson 
county  bad  no  jurisdiction  to  render  a  judgment  in  said  suit 
or  to  entertain  said  suit"  This  court  decided  at  the  Decem- 
ber Term,  A.  D.  1358,  in  the  case  of  John  M.  LodenoM  v.  John 
W.  Hartin,  (ante,  p.  494,)  that  "An  act  to  establish  a  code  of 
civil  procedure,"  approved  February  12, 1853,  so  &r  as  the 
same  conferred  on  the  probate  courte  of  this  territory  juris- 
diction at  common  law  and  cbancery,  is  inconsistent  with 
and  In  violation  of  the  organic  act  of  this  territory,  and  there- 
fore is  of  no  legal  validity.  Carrying  out  the  principle  as 
enunciated  in  that  decision,  we  must  reverse  the  decision  of 
the  probate  court  of  Jefferson  county  in  this  case  rendered. 

It  is,  therefore,  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  probate  court  of  [*79]  Jefferson  county, 
in  this  case  rendered,  be  set  aside  and  made  of  no  effect  in 
law  or  otherwise,  and  that  the  said  plaintiff  in  error  recover 
of  the  defendants  in  error  his  costs  in  this  behalf  expended. 
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Lb  W.  HooviEB  and  P.  S.  Hutchinson  v.  S.  N.  Wood,  assignee 

of  J.  D.  Allen. 

1.  Coin*ou2n>iNO  Fstomr;  Promisaory  Nate;  Deferue,  Action  on  pro- 
misBory  note.  The  answer  alleged  thati  "  at  the  time  the  note  was 
executed,  he  promised  and  a^p^eed  to  and  with  the  maker  thereof 
to  compound  and  adjust  the  matter  between  them,  to  wit:  the 
matter  of  which  said  charge  of  embezzlement  was  made  against 
the  said  maker."  ffddf  That  the  answer  presents  no  defense  to 
the  note.  In  order  to  constitute  a  defense,  on  the  ground  that  the 
note  was  given  for  the  amount  alleged  to  have  been  embezzledy 
there  must  be  a  positive  and  distinct  averment  that  the  receiver 
agreed  and  stipulated  that  he  would  conceal  the  felony,  abstain 
from  prosecution  and  withhold  evidence  in  relation  thereto. 

Error  from  Douglas  District  Court, 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

Elmore,  J.:  This  action  was  brought  in  the  district  court 
of  the  second  judicial  district,  on  a  note  for  the  sum  of  two 
hundred  dollars,  dated  March  27, 1857,  payable  on  demand, 
for  value  received,  to  J.  D.  Allen  or  order.  On  the  30th  of 
March,  A.  D.  1858,  L.  W.  Hoover  filed  the  following  answer: 

"The  above  named  defendant,  for  himself  alone,  [*80]  for 
answer  and  defense  to  the  declaration  of  the  said  plaintiff, 
admits  the  execution  of  the  said  note  in  said  declaration 
mentioned,  but  avers  that  the  consideration  for  said  note  was 
illegal;  for  that  the  said  J.  D.  Allen,  prior  to  the  making 
and  delivery  of  said  note,  preferred  and  made  against  the 
said  defendant  the  charge  and  accusation  of  embezzlement, 
to  wit:  the  felonious  appropriation  to  his  own  use  of  goods 
and  chattels  of  the  said  J.  D.  Allen,  by  the  said  defendant, 
of  the  value  of  two  hundred  dollars.  That  the  said  J.  D. 
Allen,  prior  to  the  time  that  the  said  note  was  executed, 
promised  and  agreed,  to  and  with  the  said  defendant,  to 
compound  and  adjust  the  matter  between  them,  to  wit:  the 
matter  of  which  the  said  charge  and  accusation  of  embezzle- 
ment was  made  against  the  said  defendant 
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"  That  upon  this  agreement  of  the  said  J.  D.  Allen  with 
the  aaid  defendant,  and  in  consideration  therefor,  the  defen- 
dant  executed  the  said  note;  and  this  the  defendant  is  ready 
to  verify." 

To  this  answer  the  defendant  in  enor  demurred,  and  the 
court  below  sustained  the  demurrer,  and  rendered  judgment 
in  hia  favor  for  three  hundred  dollars  damages,  to  be  dis- 
charged on  the  payment  of  two  hundred  and  twenty  and 
twenty-five  one-hundredtha  dollars,  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum.  The  errof  complained 
of  is  in  the  ruling  of  the  court  in  sustaining  the  demurrer. 

By  the  demurrer,  the  defendant  in  error  admits  the  truth 
of  the  answer,  but  says  that,  in  law,  it  is  not  sufficient  to 
prevent  a  recovery. 

[*81]  There  is  no  allegation  in  the  answer  that  Allen,  the 
payee  of  the  note,  had  knowledge  of  the  actual  commission 
by  Hoover  of  a  felony  under  the  laws  of  the  territory ;  nor  is 
there  an  allegation  "  that  the  note  was  delivered  by  Hoover 
to  Allen  on  the  promise,  agreement  or  understanding,  express 
or  implied,  that  Allen  was  to  conceal  such  felony,  or  to  abstain 
from  a  prosecntion  or  withhold  any  evidence  in  relation 
thereto,"  It  is  true  that  the  answer  sets  forth  that,  prior  to 
the  execution  of  the  note,  Allen  ":^reed  and  promised,  to 
and  with  the  defendant  Hoover,  to  compound  and  adjust  the 
matter  between  them,"  What  matter?  The  payment,  by 
Hoover  to  Allen,  for  the  property  used  or  taken  by  Hoover; 
not  a  promise  on  Allen's  part  not  to  do  any  thing  which  the 
law  made  it  incumbent  on  him  to  perform,  but  simply  t(5  pay 
Allen  the  money  demand  which  he  (Allen)  claimed  against 
Hoover.  Compounding  has  a  technical  meaning  in  criminal 
law  and  in  criminal  practice,  but  we  apprehend  the  same 
technical  signification  does  not  obtain  in  civil  cases. 

It  has  been  held,  and  we  suppose  it  to  be  the  law,  that  a 
party  can  receive  compensation  for  a  felony,  and  that,  by  so 
doing,  does  not  necessarily  result  in  compounding.  (Whar. 
Grim.  L.,  p.  833,  chap.  5.) 

For  these  reasons  we  think  the  demurrer  was  properly  sus- 
tained; but  the  court  below  erred  in  giving  judgment  for 
three  hundred  dollars,  to  be  satisfied  on  the  payment  of  two 
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hundred  and  twienly  and  twenty-five  one-hnndredths  doUais, 
and  interest  at  the  rate  [*82]  of  ten  per  cent  per  annum.  A 
proper  judgment  would  have  been  for  the  sum  of  two  hun- 
dred dollars,  and  for  the  farther  sum  of dollars  damages, 

and  costs  of  suit 

We,  therefore,  render  such  judgment  in  this  court  as,  in  our 
opinion,  should  have  been  rendered  below,  to  wit:  That  the 
said  Samuel  N.  Wood  recover  of  the  said  L.  W.  Hoover  and 
J.  D.  Hutchinson  the  sum  of  two  hundred  dollars,  and  the  far- 
ther sum  of  twenty  and  twenty-five  one-hundredths  dollars 
damages,  and  their  costs  in  this  behalf  expended  in  the  court 
below,  said  judgment  to  bear  date  on  the  8th  day  of  April, 
A.  D*  1858,  and  the  further  sum  of  one-half  the  costs  of  this 
court;  and  that  the  said  Hoover  and  Hutchinson  recover  of 
the  said  Samuel  N.  Wood  one-half  of  the  costs  which  have 
aocraed  in  this  case  in  this  court 


WnuAM  R.  Snocom  v.  Wxsliy  OABBxra. 

1.  DAVAon;  Fenal  Bond.  In  an  action  on  a  penal  bond,  damages 
cannot  be  assessed  or  judgment  rendered  for  a  greater  som  than 
the  penalty  of  the  bond. 

2.  Judgmxnt;  InUreti  on.  A  judgment  can  not  be  rendered  to  draw 
interest  from  a  day  prior  to  its  rendition,  nor  can  it  fix  a  higher 
rate  of  interest  than  that  allowed  by  law.  In  rendering  a  judgment 
for  mon^,  the  court  ahould  iix  the  amount  then  dne,  and  render 
a  judgment  therefor,  saying  nothing  about  su^^equent  interest^ 
which  must  be  collected  by  the  sheriff  or  other  officer,  [*83]  from 
the  date  and  amount  of  judgment,  according  to  the  rate  of  interest 
fixed  by  law  at  the  rendition  of  the  judgment  [^1 

8.  BsFAUi/r;  I^oceeding$  in.  In  case  of  de&nlt  in  an  action  on  a 
penal  bond,  an  interlocutory  judgment  should  be  entered,  and  an 
order  made,  that  the  truth  of  the  breaches  assigned  be  inquired 
into,  and  the  damages  assessed  as  in  other  cases. 

[1]  Taxa  and  attorney's  fees,  when  included  in  the  Judgment,  draw  the  same 
mteoflntereataatheJttdipnenL  {Sharp9.Bariber,llKMM,WL)  Whenever  a  dwnand 
ia  liquidated  and  a  sum  certain  is  claimed,  no  interest  ti  vaooTaiahle  unleiB  claimed 
and  the  time  from  which  it  is  to  he  computed  stated  In  the  petitioxL  {fiSiq>atd  k 
i¥all,  16  Kaa^  20S ;  a«m  e.  i^iimi,  6  Kan  254^ 
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4.  Erbob.  Proceedings  in  error  msy  be  brought  under  the  ]aw  of 
IS5S,  to  review  a  judgmeat  rendered  prior  to  its  paassge. 

6.  ■' ;  LeffitlatuTe.    It  ia  at  all  times  within  the  power  of  the 

It^islBtoie  to  alter  and  change  the  mode  and  regulations  for  suin^; 
out  and  prosecuting  a  writ  of  error,  If  they  leave  the  substance  of 
the  writ  and  the  benefit  to  be  derived  from  it  in  fiill  force  and 
efficacy. 

Error  Jrom  Douglas  Di^rict  Cburt, 

Thb  case  is  fiilly  stated  io  the  opinioa  of  the  court 

The  opinion  of  the  court  was  delivered  by 

PErriT,  C.  J. :  On  the  14th  day  of  April,  1857,  Garrett  sned 
Sunmona  in  debt,  in  said  district  court,  on  a  penal  bond,  in 
the  penalty  of  tSOO,  conditioned  to  make  a  deed  for  certain 
lots  in  the  town  of  Lecompton, "  as  soon  as  the  town  company 
of  the  town  of  Lecompton  should  have  received  a  l^al  title 
to  said  town  plat,  or  the  land  on  which  said  town  is  laid  out," 
then  the  above  named  writing  obligatory  was  to  be  void; 
otherwise  to  remain  in  full  force;  dated  March  22, 1856.  The 
defendant  was  duly  served  with  process,  but  &iled  to  plead 
to  the  action;  and,  at  the  October  Term,  1857,  of  said  court, 
a  do&ult  was  entered  against  him,  and  judgment  was  rendered 
thereon  by  the  court,  for  $300  in  debt,  and  $16.25  in  damages 
for  t^e  detention  thereof^  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum,  from  the  first  day  of  the  term  until 
paid.  This  judgment  is  erroneous,  and  must  be  reversed, 
for  these  reasons : 

fyat.  In  no  event,  in  an  action  on  such  a  bond,  can  the 
damages  be  assessed  or  judgment  rendert;d  for  a  greater  sum 
than  the  penalty  of  the  bond. 

C*84]  Second  A  judgment  can  not  be  rendered  to  draw 
interest  from  a  day  prior  to  its  rendition,  nor  can  it  fix  a 
higher  rate  of  interest  than  that  allowed  by  law.  The  rate 
allowed  by  law  was  six  per  cent.,  and  no  greater  interest 
could  be  collected  on  a  judgment.  In  rendering  a  judgment 
ibr  money,  the  court  should  fix  the  amount  then  due  and 
render  a  judgment  therefor,  saying  nothing  about  subsequent 
interest,  whidi  must  be  collected  by  the  sheriff  or  other  officer, 
from  the  date  and  amount  of  judgment,  in  the  same  n 
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^  ^^  xridividufiji  would  on  a  note  Irosa  ita  date  and  amount^ 
acoordir^  to  the  rate  of  interest  fixed  by  law  at  the  rendition 
ofih^  jndgmeat 

Tkird^  An  interlocutory  judgment  should  have  been  entered 
on  tlxo  clefault,  and  an  order  should  have  been  made  by  the 
f^^"^  tiiat  the  truth  of  the  breaches  assigned  be  inquired 
^yf^>  ^.xxd  the  damages  sustained  thereby  be  assessed;  and 
«U8  ^Ix^^^^j  }xa,yQ  been  done  by  a  jury,  as  in  other  cases.  See 
Y^®  1^855,  (p.  540,  §§  5  and  7;  same,  p.  561,  §  42,)  which 
c  early  -point  out  this  mode  of  proceeding. 

^'t  it  is  insisted  by  the  defendant's  counsel,  in  an  answer 

P      ■'"^*^    by  him  to  the  petition  in  error,  that  the  plaintiff  is 

,. ,  ^l>^d  from  prosecuting  this  case  to  a  reversal,  because  he 

,  ^^^^t;,  during  the  term  at  which  the  judgment  was  rendered, 

^:xceptions  thereto,  move  for  a  new  trial,  etc.;  and  he 

®^^  ^^  sustaining  this  view,  the  Laws  of  1855,  (p.  574,  §§  1 

'^^^'^  etc.,  and  p.  576,  §§  11  and  12.)    These  provisions  do 

'^J^  Bnstain  him.    They  apply  only  to  appeals,  and  not  to 

/>i-oceedings  in  error. 

L  852    The  organio  act  of  the  territory,  (§  27,)  provides, 

^^op^  other  things,  as  follows:  "Writs  of  error,  bills  of  ex- 

ptioix  and  appeals  shall  be  allowed  in  aU  cases,  from  the 

^^*  <^ecisionB  of  said  district  courts  to  the  supreme  court, 

^^  ^ttch  regulations  as  may  be  prescribed  by  few?." 

^o  1^1^  of  1855,  (p.  639,  etc.)  declare  that  the  writ  of  error 

^     *^^^t  of  right,  and  provide  the  manner  of  issuing  it  and 

Pirot^eeding  under  it.    No  vested  right  was  secured  there- 

^ .      X^^rties  litigant  in  the  mcmner  then  fixed  for  suing  it  out 

,^^^Ooeeding8  therein.    The  legislature,  by  once  fixing  the 

,     ^   Or  regulations,  had  not  spent  their  whole  power  over 

,    ^tjjject;  but  it  was,  and  is  at  all  times,  within  their  power 

.    ^^^^ht  to  alter  and  change  the  mode  and  regulations  for 

^^8    out  and  prosecuting  a  writ  of  error,  if  they  leave  the 

suoBt;^^^  of  the  writ  and  the  benefit  to  be  derived  from  it  in 

^,l*^^ce  and  efficacy. 

*^ia  was  done  in  1858.  See  laws  of  that  year,  (p.  152,  etc.) 
^  ^^^  provision  is  made  for  bringing  dases  to  this  court  by 
f*^«on  and  mnmma  in  error,  which  is,  in  every  essential  and 
\u  all  ^0  rights  of  the  parties,  the  comnjon  law  writ  of  error. 

33— iKAS. 
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"Die  jadgment  ia  reversed,  at  the  coats  of  the  defendant  in 
«rror,  and  the  proceedings  Bubaequent  to  the  de&nlt  are  Bet 
aside;  and  the  cause  is  remanded  to  eaid  diatriot  ooart,  with 
instnictiOnB  to  proceed  in  it  in  accordance  with  flua  opinion. 
All  of  which  is  ordered  to  be  certified,  eto. 


C*86]     WiLUAH  S.  RsTBUBiT  T.  B&38BTT  and  Braokr, 

I,  AriACHifBitT.    An  order  of  a  judge  of  the  district  OOnrt,  in  TUik 

tion,  diSBolTing  an  attacliment,  is  erroneoos.  Vi 
%  JmtcuRT.    Where  a  law  anthoriies  or  contemplates  ttie  ScAug  of 

a  jndidal  act,  it  is  uid  must  be  nnderatood  to  mesa  that  the  court; 

In  tcnn  tiioe,  maj  or  must  not  do  ib 

Error  from  Douglai  District  Cburt 
The  case  ia  fiilly  stated  in  the  opinion  of  thfl  oooit. 

The  opinion  of  the  ooart  was  delivered  hj 

Pbttit,  C  J. :  This  ia  a  petdtion  in  eiror  to  reverse  an  order 
of  the  judge  of  the  aecotid  district,  made  in  raoation,  sitting 
in  Donglaa  county,  dischai^ing  an  attachment  which  had 
been  issued  in  this  cause.  Up  to  about  the  time  this  order 
waa  made,  it  had  been  the  uniform  coatom,  in  all  the  districts, 
to  hear  these  motiona  and  grant  these  orders  in  vacation,  and 
its  propriety,  so  far  as  we  know,  had  not  been  questioned  by 
any  member  of  the  bar  in  the  territory ;  but,  on  an  examin- 
ation of  the  code  of  1859,  we  are  satisfied  it  does  not  confer 
this  power  on  the  judge  in  vacation.  When  a  law  anthoritea 
or  contemplates  the  doing  of  a  judicial  act,  it  is  and  must  be 
understood  to  mean  that  the  court,  in  term  time,  may  or  must 
not  do  it,  and  the  judge,  in  vacation,  unless  expressly  confer- 
red by  the  words  of  the  law.  The  code  of  1869  does  not  do 
this,  and  for  this  reason  we  reverse  the  order,  expressly  and 
purposely  waiving  a  decisioa  on  any  other  point 

Ihe  order  is  revetted,  at  the  costs  of  the  defendant  in  ator, 
and  the  cause  remanded  for  further  proceedings  below,  etc 

0]  S«e  note  lo  KotK  w.  Jadloe,  (uM.  p.  mj 
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[*87]     F.  H.  Ons  v.  Anna  C.  Jbnkinb,  AdrMmOratriK. 

i*  PsoBATi  Ck>nBTB.  Probate  courts  have  not  the  power  to  determine 
the  liabilities  of  estates  to  third  parties,  or  of  third  parties  to 
cetatea.  (See  LoehuxM  v.  Martin,  ante,  p.  494 ;  Dtwty  v.  Dyer,  id.  p. 
607.) 

2*  AmaNnxRATioir;  LknitatUm;  Brrcr.  The  statate  (Stat  1865,  p.  76)) 
provides  that  all  claims  not  presented  in  three  years  from  the  date 
of  the  letters  of  administration  shall  be  barred.  Where  the  record 
&Q6  to  disclose  the  fact  that  the  claim  was  presented  within  three 
yeaiB  from  that  date  the  supreme  court  will  not  presume  error, 
hat  will  affirm  the  judgment  of  the  court  below.  [^1 

Appeal  from  Douglae  District  Oouri, 
Tbi  fitctfl  are  stated  in  the  opinion  of  the  court. 

The  opinion  of  the  court  was  delivered  by 

Blmore,  J. :  In  the  case  of  Locknane  v.  Martin^  (ante,  p.  494,) 
December  Term,  1858,  and  in  the  case  of  Dewey  v,  Dyer^  (ante, 
p.  607,)  at  the  present  term  of  this  court,  it  was  decided  by 
this  court  that  the  court  of  probate  has  not  common  law  or 
chancery  jurisdiction.  The  logical  sequence  of  these  deci- 
sions is,  that  the  courts  of  probate  do  not  possess  the  right 
to  determine  the  legal  liabilities  of  estates  to  third  parties, 
or  the  l^;al  liabilities  of  third  parties  to  estates.  The  act  of 
1866,  (p.  76,  §  1,)  contemplates  that  the  court  of  probate 
shall  classify  all  claims  against  the  estate,  and  that  they  shall 
be  paid  agreeable  to  this  classification.  Section  two  (p.  75) 
of  the  acts  of  1855,  provides  that  all  claims,  not  exhibited 
within  three  years  from  the  granting  of  letters  of  administra- 
tion, etc.,  shall  be  forever  barred,  save  as  to  infants,  etc.  The 
record  in  this  case  does  ['*'88]  not  show  at  what  time  letters 
of  administration  were  granted  to  the  administratrix.    So 

[1]  Error  b  never  presumed,  bat  must  be  AfiBrmatively  shown;  and  where  the 
noord  is  silent  no  enor  will  be  presumed,  and  the  supreme  court  will  not  zevexse  a 
decision  of  an  inftrior  court,  by  fSSLr-fetched  inference  from  the  record  in  such  cases. 
(SttrOittft.  Aeii0r»  U  Kas.  596;  Jfoorav.  JfeXnftwA.  6  id.  89;  BaUn.Jennm,  Id.  ^;  Hqff- 
MMssLJKcvsr,id.W8;  ITooIed^  v.  Cbiwerse,  8  id.  478 ;  91iB«or«.arfs,  10  id.  620;  )^^ 
iL  fltoddont.  id.  ea5 ;  J^;iAraim  V.  Oarttck,  id.  280.) 
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£Etr  as  this  court  knows,  letters  were  granted  three  years  pre- 
vious to  the  commencement  of  this  proceeding ;  and,  in  that 
event,  there  would  be  no  error  in  the  court's  refusing  to  clas- 
sify, without  the  holder  of  the  claim  or  appellant  was  in- 
cluded within  the  exceptions  made  in  section  two  (p.  76)  of 
the  statutes  of  1855;  and  the  record  does  not  show  that  such 
was  the  case.  So  far  as  the  proof  of  the  appellant  goes,  it  is 
]:^ular  and  proper;  but  it  does  not  prove  enough.  It  does 
not  show  material  and  important  fisMsts,  which  are  absolutely 
necessary  to  be  proved  before  the  court  could  classify  the 
claim  against  the  estate.  We  see  no  reason  why  we  should 
disturb  the  order  of  the  probate  court  in  this  case  made. 

The  appellee  will  recover  of  the  appellant  her  costs  in  this 
behalf  expended,  for  which  let  execution  issue. 


Jambs  K.  Wayshan  v.  Derrick  Updegraff. 

1.  Bond;  SureUa,  LiairilUy  of.  Where  a  judgment  is  taken  on  an  in- 
junction bond  in  the  court  below,  from  which  judgment  the  sureties 
prosecute  an  appeal  to  the  supreme  court,  and  tlie  judgment  is  af- 
firmed by  the  supreme  court,  the  sureties  on  the  appeal  bond  are 
only  liable  by  action ;  and  where  the  clerk,  by  mistake  in  the  man- 
date for  execution  in  the  original  case,  issues  an  execution  against 
the  sureties  on  the  appeal  bond,  it  is  proper  for  the  court  below,  on 
motion,  to  quash  the  execution  as  to  the  sureties  on  the  appeal 
bond,  and  let  it  stand  as  to  the  sureties  on  the  ii^junction  bond. 

2.  BUiL  OF  ExcEiTioNS.  [*89]  A  paper  found  in  the  record,  pur- 
porting to  be  a  bill  of  exceptions,  if  not  signed  by  the  judge,  can 
not  be  noticed  by  the  supreme  court  i^] 

Appeal  from  Shavmee  District  Cburt 
The  case  is  fully  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by 

Pettit,  C.  J.:  This  cause  finds  its  way  to  this  court  on  au 
appeal  firom  the  second  district  court,  which  was  taken  by 

[1]  Bee  note  to  QaOaher  e.  Southwoo^  (ante,  p.  Id.) 
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appellant  from  an  order  of  that  court,  in  oyerruling  a  motion 
to  set  aside  a  levy  and  quash  an  execution  issued  out  of  that 
court  against  him.  We  have  thoroughly  examined  the 
record,  and  are  fully  satisfied  there  is  no  error  in  it,  nor  is 
there  any  question  of  law  or  point  of  practice  that  needs  ad- 
judication, or  illustration.  The  fiEusts  are  briefly  these:  In 
June,  1856,  Charles  Jordan  obtained  from  the  judge  of  said 
court  an  injunction  against  the  appellee  in  this  suit,  and 
entered  into  the  ordinary  bond,  in  the  penalty  of  $600,  with 
Luther  Wentworth  and  James  K.  Waysman,  the  appellant, 
as  his  secur^es.  At  the  December  term,  1856,  the  case 
came  on  for  hearing  on  bill,  answer,  replication  and  proof, 
and  the  injunction  was  dissolved  by  the  court;  and,  there- 
upon, by  tile  consent  of  both  parties,  the  court  heard  the 
evidence  and  assessed  the  damages  of  Updegraff  at  $800; 
but,  as  the  bond  was  only  in  the  penalty  of  $600,  the  decree 
and  judgment  was  rendered  for  the  latter  sum  only,  against 
Jordan  and  his  securities  on  the  injunction  bond,  the  appel- 
lant Waysman  being  one*  This  was  clearly  provided  for  by 
the  laws  of  1865,  (p.  420,  §  10.)  [*90]  Prom  this  judgment 
Jordan  and  his  securities  took  an  appeal  to  this  court,  in 
which  the  judgment  below  was  fully  affirmed.  The  proper 
order  was  sent  to  the  district  court  to  issue  an  execution  on 
the  judgment;  but  the  clerk,  by  some  oversight^  issued  it 
against  Jordan  and  his  securities  in  the  injunction  bond, 
and  also  against  the  securities  in  the  appeal  bond,  who  were 
different  persons,  and  only  liable  by  suit  on  the  bond.  A 
motion  was  made  in  the  district  court  to  set  aside  the  levy 
and  quash  the  execution,  which  was  sustained  so  &r  as  it 
related  to  or  affected  the  securities  on  the  appeal  bond,  but 
overruled  as  to  Jordan  and  his  securities  on  the  injunction 
bond.  At  a  subsequent  term  or  terms,  after  the  rendition  of 
the  judgment  in  tiie  district  court,  various  motions  were 
made  for  an  appeal,  to  enter  orders  wmcpro  tunc,  etc.,  which 
were  properly  overruled.  There  is  a  long  paper  in  the 
record,  which  purports  to  be  a  bill  of  exceptions,  taken  at 
one  of  those  subsequent  terms  of  the  court  to  the  ruling  of 
the  court  on  some  of  said  motions;  but,  as  it  is  not  signed 
by  the  judge,  we  can  take  no  notice  of  it,  but  must  suppose 
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it  is  improperly  in  the  record ;  but,  if  it  were  signed,  it  would 
make  no  difference,  as  the  mlinga  to  which  it  objects  and 
ezcepta  are,  in  our  opinion,  right.  This  record  is  singuiarl; 
clear  of  error. 

The  judgment  of  the  district  court  is  afflnned  in  all  things, 
at  the  coat  of  the  appellant,  which  is  ordered  to  be  cerdfled. 


£*91]         Harmok  J.  Buss  y.  F.  and  L.  BtmirBs 

1.  BiLU  AMD  Notes.  The  following  InBtroment— "$2,637.47,  Fufe- 
ville,  Mo.,  April  6,  1857.  Fifteen  monthfl  aitw  date  pay  to  tha 
order  of  Fielding  Bomes  and  Lewis  Bomee,  twenty-siz  hundred 
and  thirty-aeven  and  forty-seven  ono-litiiidredtliB  dollars,  at  Uie 
Bank  of  the  State  of  MiBSOuri,  in  the  city  of  St  Louia,  Mo.,  for 
value  received,  bearing  ten  per  cent,  interest  alter  the  2d  day  of 
April,  1858.  McCowH  *  Bdck"—  with  the  following  written  acrosa 
the  fkce  of  it— "Accepted  April  2, 1857.  &.  N.  Sin fsoh,  H.  J.  Buss" 
— ia  not,  in  tfM2/,  either  a  bill  of  ezciiange,  promissory  not«  or  writ- 
ing obligatory,  and  does  not,  of  itaelf,  import  a  liabilitf  on  the 
acceptors ;  nor  can  it  be  made  to  operate  aa  a  bill  of  exchange  or 
writing  obligatory.  Such  inatnunent  iaa.y,  by  proper  allegation  in 
the  petition  and  proof  on  the  trial,  be  nuide  to  operate  as  a  prom- 
isaory  note.  The  instrument  should  be  treated  at  a  promiaaory 
note ;  and  there  should  be  an  avenaeot  that  Bliss,  (who  alone  was 
served,)  when  he  accepted  it,  promised  to  pay  it,  or  showing  his 
or^nal  liability  to  pay  the  debt  fbr  which  it  was  given;  in  either 
case,  proof  must  be  made  at  the  trial  if  denied  by  the  answer,  [tj 

2.  Motion  ;  Saaaa.  Before  a  party  can  complain  of  the  non-actloQ 
of  a  court  on  a  motion,  he  must  show,  by  the  record,  that  the  action 
was  asked  and  refused  and  the  refusal  excepted  ta 

3.  JuHiBDicnoHi  Waiver.  Pleas  to  the  jurisdiction  are  dilatory  plea^ 
and  were  not  favored  by  the  common  law  practice,  and  mncb  leea 
by  the  spirit  of  the  code.  If  not  taken  advantage  of  by  answer, 
where  the  wont  of  jorisdiclion  does  not  appear  on  the  face  of  the 
petition,  it  is  waived. 

[1]  See  Blood  v.  l/orVmip.  Imle,  f.  95.)  Ai  to  oondltlonat  woidi  In  ■  piomlaBOiy 
now,  and  thetreOect,  (PentetoKCfioOilEr.  ui(e.p.lOS.  Bm  *ltO  IMidlqr  >.  AevmdIiIi, 
■iiU,p.270:  Xonv.  Madden,  ui.te,p.aj;  JoBf  v.  ElAr.  S  Ku.  IM;  Pahmtrt.aaii- 
■Mr,  lU  Id.  461;  ScJMier  V. POg,  lliiLlSl:  BorciOev.llonjirup.lA  td.43»i  Seabtnv.Sai- 
vme,  IS  Id.  U3  J 
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4.  Codb;  Fkading.  The  code  has  not  changed  the  substance  of  plead- 
ing, nor  haa  it  made  pleading  bad  in  substance  at  common  law  good 
onderit 

Envr  from  Leavenworth  District  Oourt. 
Thx  caae  is  folly  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  deliyered  by 

t*92]  PirrTrr,  0.  J. :  This  is  a  petition  in  error,  to  reverse 
a  judgment  of  the  first  district  court  sitting  in  the  county  of 
Leavenworth. .  On  the  14th  of  September,  1868,  the  defen- 
dants in  error  brought  suit  against  W.  J.  McCown,  Edwin 
Buck,  Jr.,  8.  Nolan  Simpson  and  Harmon  J,  Bliss,  the 
plaintiffs  in  error,  on  the  following  instrument: 

"$2,637.47.  PiLRKViLLE,  Mo.,  April  5, 1857. 

"Fifteen  months  after  date  pay  to  the  order  of  Fielding 
Bumes  and  Lewis  Bumes,  twenty-six  hundred  and  thirty- 
seven  47-100  dollars,  at  the  Bank  of  the  State  of  Missouri, 
in  the  city  of  St.  Louis,  Mo.,  for  value  received,  bearing  10 
per  cent  interest  after  the  2d  day  of  April,  1858. 

McCowN  &  Buck." 

And  the  following  words  were  written  across  the  face  of  it: 
"Accepted  April  2, 1857.    S.  N.  Simpson,  H.  J.  Bliss." 

A  copy  of  this  instrument  was  attached  to  and  filed  with 
the  petition  in  the  district  court,  as  the  code  requires.  A 
summons  was  issued  to  and  served,  by  the  sheriff  of  Leav- 
enworth county,  on  Bliss,  on  the  16tii  day  of  September, 
1858.  On  the  22d  day  of  March,  1859,  Bliss  filed,  in  the 
clerk's  office,  a  motion  to  set  aside  the  summons  and  strike 
it  from  the  files;  but  this  motion  was  never  presented  to  or 
passed  upon  by  the  court,  nor  was  any  action  taken  upon  it; 
hence,  the  plaintiff  in  error  can  not  here  avail  himself  of 
any  [*93]  supposed  or  real  defects  in  the  summons  or  the 
mode  of  servicOi  if  he  afterwards  appeared  to  the  action  be- 
low. Before  a  party  can  rightfully  complain  of  the  non- 
.action  of  a  court  on  a  motion,  he  must  show,  by  the  record, 
that  action  was  asked  and  refused,  and  the  refusal  excepted 
to;  but  this  point  is  not  made  in  the  petition  in  error,  nor  is 
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it  alluded  to  in  the  brief  of  the  counsel  for  Blis8|  but  was 
incidentally  raised  in  the  oral  argument. 

The  petition  in  the  district  court,  in  every  description  it 
gives  of  the  instrument  sued  on,  calls  it  "  a  bill  oj  exchange, 
promissory  inote  or  writing  ohligatoryy^  and  charges  that  Mc- 
Cown  and  Buck  made  it  and  delivered  it  to  Simpson  and 
Bliss,  who  then  and  there  accepted,  upon  sight  thereof,  and 
delivered  the  same  to  the  said  plaintiffs.  To  this  petition 
Bliss  demurred,  and  for  causes  or  grounds  of  demurrer 
assigned  the  following:  ^^ First,  The  said  court  has  no  juris- 
diction of  the  person  of  the  defendant  Second.  The  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant  (Bliss)  in  &vor  of  the  plain tifis."  Un- 
der the  first  head  or  specification  of  the  demurrer,  it  is 
sought  to  be  shown  that  the  court  had  no  jurisdiction  of  the 
person  of  Bliss,  because  the  summons  was  served  on  him  by 
the  sheriff  of  Leavenworth  county,  instead  of  the  United 
States  marshal;  and  it  is  claimed  that  advantage  can  be 
taken  of  this  defect  (if  defect  it  be)  by  demurrer  to  the  peti- 
turn.  This  is  a  mistake.  The  defendant  may  demur  to  the 
petition,  when  it  ''  appears  on  its  face^^  that  iJie  court  has  no 
jurisdiction  of  the  person,  etc.  (Code  of  1858,  p.  79,  §  89.) 
['*'94]  Same  page,  (§  89,)  provides  that,  if  the  defect  does  not 
appear  on  the  face  of  the  petition,  it  may  be  taken  advantage 
of  by  answer.  No  want  of  jurisdiction  appears  on  the  fiice 
of  the  petition,  and  if  it  really  existed  it  should  have  been 
shown  by  answer.  This  was  not  done,  and  the  party  can 
not  avail  himself  of  it  in  any  manner  in  this  court  Pleas 
to  the  jurisdiction  are  dilatory  pleas,  and  were  not  favored 
by  the  common  law  practice,  and  much  less  by  the  spirit  of 
our  code.  If  not  taken  advantage  of  by  answer,  where  the 
want  of  jurisdiction  does  not  appear  on  the  face  of  the  peti- 
tion, it  is  waived  by  the  defendant  Such  is  the  situation  in 
this  case. 

This  brings  us  to  the  last,  and,  as  we  conceive,  the  only 
real  question  in  the  case,  viz.,  that  the  petition  does  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled,  and  it  is  insisted  by  the  counsel  of 
Bliss  that  it  was  error,  in  view  of  the  language  used  in  the 
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petition  desoribing  the  instrcnnent  sued  upon  as  &  "  certain 
('ill  of  exchange,  promissory  note  or  writing  obligatory."    It 
^  contended  that  tiie  petition  in  this  particular  is  ambigu^ 
^^  doubtftil  in  meaning  and  in  the  alternative,  and  is, 
^fii^ore,  bad  on  demurrer,  as  not  containing  facts  sufficient 
^  constitute  a  cause  of  action.    It  is  also  said  that  this  is 
^^  A  bill  of  exchange,  there  being  no  drawee  named  in  it; 
^d  if  there  be  a  liability  on  the  acceptors,  it  must  be  by 
.^^^<^g  the  instrument  as  a  promissory  note,  and  averring 
^e  petition  that  they  promised  to  pay  it  at  the  time  of 
^  ^oceptance.    This  averment  is  not  in  the  petition. 
1^53  The  authorities  are  numerous,  uniform*  and,  we  be* 
^r^^'  Without  contradiction,  that  this  would  have  been  a  bad 
^7^^ta.ration  under  the  common  law  practice.    It  only  remains 
f^j  ^^   to  determine  whether  the  code  has  so  changed  the 
2^  ^  Qoid  principles  of  practice  as  to  make  it  a  good  petition. 
rf^j^^^ode  of  1858,  under  which  this  case  was  brought,  pro* 
^^^>  ^tion  2r  "Its  provisions,  and  all  proceedings  under 
^^tT^^  be  liberally  construed,  with  a  view  to  promote  its 
^^K    ^    and  assist  the  parties  in  obtaining  justice."    Section 
^*^ "provides:  "That  in  the  construction  of  any  pleading,  for 
^e  purpose  of  determining  its  effect,  its  all^ations  shall  be 
liberally  construed  with  a  view  to  substantial  justice  between 
the  parties."    Section  38:  ^'That  persons  severally  liable  on 
the  same  obligation  or  instrument^  including  the  parties  to 
bills  of  exchange  and  promissory  notes,  may  all,  or  any  of* 
ihem,  be  included  in  the  same  action,  at  the  option  of  the 
plaintiff."    Section  83 :  *^  That  the  rules  of  pleading,  hereto-- 
fore  existing  in  civil  actions,  in  courts  of  record,  and  the 
roles  by  which  their  sufficiency  may  be  determined,  are  those 
prescribed  by  this  code."    Section  85:  "The  petition  must 
oontain  a  statement  of  the  facts  constituting  the  cause  of 
a<^on,  in  ordinary  and  concise  language,  and  without  repeti- 
tion,"   Section  117:  "That  if  the  action    .    .   .    be  founded 
on  account,  or  a  note  or  bill  or  other  written  instrument,  as 
evidence  oi  indebtedness,  a  copy  thereof  must  be  attached 
^  and  filed  with  the  pleading."    Section  122:  "That  in  an 
^^on,  counter-claim,  or  set-off,  founded  upon  an  account, 
promissory  note,  bill  of  exchange^  or  l*2Q\  other  instrument. 


^ 
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for  the  iiDooDcUtional  payment  of  money  only,  it  shall  be 
Bufficient  for  a  party  to  give  a  copy  of  the  account  or  instra- 
ment,  with  all  credits,  and  the  endorsements  therebD,  and  to 
state  that  there  is  due  to  him  on  such  account,  or  instrument, 
from  the  adverse  party,  a  specified  sum,  which  he  claims,  with 
interest"  Section  138 :  "  That  the  court,  in  every  stage  of  an 
action,  most  disregard  any  error  txt  defect  in  the  pleadings 
and  proceedings  which  does  not  afiect  the  substantial  rights 
of  the  adverse  party,  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect"  We  have  here 
collected  and  copied,  we  believe,  all  the  provisions  of  the 
code  which  can  bear  upon  or  affect  the  question  before  us, 
viz:  Has  the  code  changed  the  subetaiiceof  pleading,  or  has 
it  made  pleading  bad  in  Bubstanca,  at  {x^mmon  law,  good 
under  it?  We  think  not  And  in  this  we  are  abundantly 
sustained  by  law  writers  and  adjudicated  oases  in  those  states 
from  which  we  have  copied  our  code.  (Vansantvoord'e 
Pleading,  p.  291 ;  Boyce  v.  Brown,  7  Barb.  80;  Whitaker's  N.  Y. 
Practice, 308 and 324;  McHurryv.  aiff'ord,61iQvraadP.R.U; 
Saylet  v.  Wooden,  6  Howard,  84,  etc) 

The  instrument  sued  upoo  is  not  in  itself  either  a  biU  of 
exchange,  promissory  note,  or  writing  obligatory,  and  does 
not  of  itself  import  a  liability  on  the  acceptors;  nor  can  it 
be  made  by  any  means  to  operate  as  a  bill  of  ezohange  or 
writing  obligatory;  but  by  proper  averments  in  the  petition, 
and  proof  on  the  trial,  it  may  be  made  to  operate  as  a  promis> 
sory  note.  These  averments  are  not  in  the  petition,  and 
could  not,  [*97]  therefore,  have  been  proved  on  the  triaL 
iPeta  V.  R^noldt,  26  Eiig.  Law  and  Eq.  424.) 

This  decision  was  made  by  me  in  the  hurry  and  turmoil 
incident  to  a  district  court  in  this  territory,  wiUiout  argument 
and  without  the  presentation  of  authorities,  or  even  the  read- 
ing of  the  petition ;  but  I  am  fully  satisfied  that  I  comoiitted 
an  error  in  overruling  the  demurrer,  and  it  gives  me  sincere 
pleasure  to  give  my  view  in  its  correction. 

The  instrument  should  be  treated  as  a  promissory  note, 
and  there  should  be  an  averment  in  the  petition  that  Bliss, 
when  he  accepted  it,  then  and  there  promised  to  pay  it,  or  by 
showing  his  original  liability  to  pay  the  debt  for  which  it  was 
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^^Q;  and,  in  either  case,  proof  must  be  made  at  the  trial, 

^eaied  by  the  answer. 

d  &      Judgment  against  Bliss  is  reversed,  at  the  costs  of  the 

^Qdanta  in  error;  and  remanded  to  said  district  court 

U^  ^'^^^ructions  to  sustain  the  demurrer  and  give-the  plain- 

Q^    ^lo^vr  leave  to  amend  their  petition,  all  of  which  is 

^ered  to  be  certified. 


OxoBOB  BuBT  y.  William  S.  Reybubn.  ^ 

obth;  Juitiee$  of  the  iVace,    JnriBdiction  in  all  cases  aris- 
'^lie  city  of  Leavenworth  was,  by  the  amended  charter  of 
,  taken  away  from  justices  of  the  peace. 

ovthbPkacb;  Tltfe.  [*98]  Whenever  titie  or  botmdaries 
come  in  dispute,  in  any  case  before  a  justice  of  the  peace, 

the  pleadings  or  in  the  evidence,  his  jurisdiction  ceases, 
should  dismiss  the  case.  \M 


^^^  — "CT  from  JusUce^s  (hurt  of  Leaioenworth  Oounh/. 

^    ^isase  is  fully  stated  in  the  opinion  of  the  court. 

lie  — . 

''^^^^  lion  of  the  court  was  delivered  by 


'*^^*?*p,  C  J. :  This  is  a  petition  in  error  to  S.  B.  Williams, 
T/**  ^  justice  of  the  peace  of  Leavenworth  county  and  town- 
^^  ^^^%ul  the  suit  was  for  the  possession  of  real  estate  situ- 

m^^^^  the  city  of  Leavenworth. 
,  ^^^  suit  was  brought  on  the  20th  of  April,  1859,  and  on 
*^  ^^^th  and  27ih  of  the  same  month  the  cause  was  tried. 
^^^cord  shows  that^  before  going  into  trial,  Burt  moved 
^  .^^^'^art  to  dismiss  the  cause  for  want  of  jurisdiction,  which 
^^^^^^^^^11  was  overruled^  and  the  ruling  excepted  to  by  him. 

^^  «^^^^^^  atrial  btftm  a  Jmttoeof  the  peaoe,  the  defendant  lalaed  the qneitlon  aa  to 
waa  W^^*^^^'^  of  the  Justioe,  and  thereupon  the  Justice  found  that  title  to  land 
T^^^^^iqmte,  and  oertifled  the  caae  to  the  district  oonrt  Beld,  that  the  defendant 
^10^^^  canae  of  oomplalnt,  even  thotigh  he  fldled  to  flle,  when  required  by  the  jna- 
r^SLy^^  affldayit  piroTided  for  by  the  laws  of  1890,  (1 2,  p.  181;  Baaslei'a  Oomp.Ii, 
*^^»  JBetnttdn 9. Smith,  10 Xm. 90,   SeealaoLoriivfuitoalMO0d,lSld.lil.) 


i 
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He  afterwards  pleaded,  putting  the  title  to  the  lands  ia  dis- 
pute, aud  then  insisted  that  the  cause  should  be  diemissed; 
but  in  this  he  was  overruled,  and  excepted.  The  evidence,  as 
given  in  the  bill  of  exceptions,  shows  that  the  title  to  the 
lands  sued  for  did  come  in  dispute ;  indeed,  title  was  almost 
the  only  question  that  was  before  the  court.  Deeds  and  a 
mortgage,  and  other  papers  in  relation  to  th?  title,  were  read 
on  both  sides  to  show  and  dispute  title.  After  this  evidence 
was  given,  Burt  ^ain  insisted  that  the  case  should  be 
dismissed  for  want  of  jurisdiction,  but  he  was  as  before 
overruled,  and  he  excepted.  Judgment  was  rendered  for  the 
defendant  in  error,  the  plaintiff  below,  and  this  petition 
is  brought  to  reverse  this  judgment  On  the  trial  it  [*99] 
a])pears  that  Reybum  claimed  possession  of  the  lands  by, 
virtue  of  being  mortgagee  thereof.  In  deciding  this  cose,  it 
is  not  necessary  to  determine  whether  the  mortgagor  may  be 
turned  out  of  possessiou  by  the  mortgagee  in  this  territory, 
or  whether  such  case  ia  attempted  to  be  provided  for  by  sec- 
tion one  hundred  and  seventeen,  (p.  525)  of  the  code  of  1869, 
or  not.  Tlie  question  of  jurisdiction  is  fully  and  repeatedly 
made  in  the  record.  By  the  amended  charter  of  the  city, 
which  was  in  force  at  that  time,  all  jurisdiction,  in  all  cases, 
arising  in  the  city,  was  taken  away  from  the  justices  of  the 
peace,  and  for  this  reason  the  case  should  have  been  dis- 


The  organic  act  of  the  territory  is  also  clearly  decisive  of 
this  question.  Section  twenty-seven,  among  other  things, 
provides  that  justices  of  the  peace  shall  not  have  jurisdic- 
tion of  any  matter  in  controveray,  when  the  title  or  bounda- 
ries of  land  may  be  in  dispute.  The  record  not  only  shows 
that  this  was  such  a  cose  as  might  put  the  title  to  land  in 
dispute,  but  that  it  was  the  main  and  principal  question  in 
dispute,  and  heard,  tried  and  determined  by  the  justice,  by 
admitting  deeds,  mortgages  and  otlier  pap«s,  and  ihe  recor<^ 
thereof,  to  prove  in  whom  was  the  title,  and  who  was  enti- 
tled to  the  possession  by  virtue  of  such  title.  We  are  clearly 
of  opinion  that  so  soon  as  the  title  or  boundaries  to  lands 
shall  come  in  dispute,  in  any  case  before  a  justice  of  the 
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peace,  either  on  the  pleadings  or  in  the  evidence,  his  juris- 
diction ceases — ^he  should  dismiss  the  case.  It  did  so  come 
in  dispute  in  this  case,  both  in  the  pleadings  and  evidence. 
[*100]  Rendering  the  judgment  here,  which  the  justice 
should  have  rendered,  it  is  ordered  that  this  cause  be  dis- 
missed for  want  of  jurisdiction  in  the  justice,  at  the  cost  of 
the  said  ReyburUy  and  judgment  here  against  Beybum  for 
the  costs  in  this  ooart|  and  execution  awarded  thereon« 


Owen  Wkssels  v.  The  Territory  of  Kansas. 

1.  Codb;  Cfriminal  Pleading,  The  code  has  changed  and  modified  the 
technical  certainty  in  criminal  proceedings  which  had  obtained 
under  the  strict  rules  of  the  common  law.  (See  Madden  v.  SUUCt 
ante,  p.  321.) 

2.  Indictment  ;^rre8<o/7tu?^7iimt  Where  the  indictment  shows  that 
the  court  had  jurisdiction,  and  states  facts  constituting  a  public 
offense,  judgment  thereon  cannot  be  arrested.  \X\ 

3.  DsFiNrriONS.  The  words  "steers"  and  "working  cattle"  are  syn- 
onymous and  mean  one  and  the  same  thing,  namely,  cattle  that 
have  worked. 

Error  fivtn  Leavenworth  District  (hurt. 
The  case  is  fully  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by 

Elmore,  J.:  The  plaintiflf  in  error,  Owen  Wessels,  was  con- 
victed at  the  February  Term,  1860,  of  the  first  district  court 
for  the  territory  of  Kansas,  sitting  in  Leavenworth  county, 
upon  an  indictment  for  grand  larceny,  founded  upon  section 
seventy-two,  chapter  twenty-eight,  of  the  session  laws  of  1859. 
and  sentenced  to  imprisonment  at  hard  labor  for  the  term  of 
three  years.    The  following  is  a  copy  of  the  indictment: 

[1]  RaquSsitag  and  mffldeney  of  indictments  determined.    (Laurmi  w.  aude,  aate, 
p. 296;  Maddmv.8faU,tJH/e,p.9Zl;  BmM v. State, ant/^p,d4&i  ^v.Ao(<^«tita,p.4aO.: 
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"The  tanitory  of  Kansas  v.  Owen  Wessela  and  William 
Burnes,  Pebraaty  Term,  1860.  The  grand  jurora  of  ["lOl] 
the  territory  of  Kansas,  empaneled  and  sworn  to  inqaire 
within  a^d  for  the  county  of  Leavenworth,  upon  their  solemn 
oaths  and  aSinnations  do  present,  that  Owen  Wessels  and 
William  Bumcs,  Icte  of  said  county,  on  the  29th  day  of  De- 
cember, in  Q\e  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-nine,  at  the  county  of  Leavenworth  aforeaaid,  and 
within  the  jnrisdiction  of  this  court,  two  steers  or  working 
cattle,  each  of  the  value  of  twenty-ive  dollars — all  of  the 
value  of  fifty  dollars — of  the  property  of  Jonathan  Jones, 
feloniously  did  steal,  take  and  carry  away,  contrary  to  Uie 
form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peac9  and  dignity  of  the  territory  of  Kansas. 
"Thomas  Fenloh, 
"  OoufU]/  AOomey." 

The  defendant's  counsel  made  a  motioQ  at  the  same  term, 
and  before  judgment,  for  a  new  trial,  and  in  arrest  of  judg- 
ment, which  motion  the  court  overruled,  and  thereupon  the 
defendant  excepted  thereto,  and  assigned  for  error:  Fir^. 
The  court  erred  in  overruling  the  motion  for  a  new  trial. 
Seamd.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment.  It  is  evident  that  the  code  has  naturally  changed 
and  moditied  the  technical  certainty  in  criminal  proceedings 
which  had  obtained  under  the  strict  rules  of  the  common 
law.  Section  ninety-five  (p.  197)  of  the  acts  of  1859,  pro- 
vides what  shall  be  a  good  indictment.  The  indictment  in 
this  case  was  found  by  the  grand  jury  of  the  county  in  which 
the  court  is  held.  The  defendant  is  named;  the  offense  was 
committed  within  the  jurisdiction  of  the  court;  the  offense 
chained  is  clearly  [*102]  set  forth  in  plain  and  concise  lan- 
guage; the  offense  charged  is  stated  with  such  a  degree  of 
certainty  that  the  court  may  pronounce  judgment  upon  con- 
viction, according  to  the  right  of  the  case.  The  plender  has 
followed  the  provisions  of  this  eection,  and,  having  done  so, 
under  the  provisions  of  the  law,  we  are  of  the  opinion  that 
the  instrument  is  sufficient  Section  two  hundred  and  fifty- 
eight  (p.  219)  of  the  acts  of  1859,  specifies  for  what  oausea  a 
new  bial  may  be  granted. 
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The  record  ^does  not  show  the  happening  or  existence  of 
either  one  of  the  causes  therein  assigned.  Section  two  hun* 
dred  and  sixty,  same  page  and  act,  provides  that  a  motion 
in  arrest  of  judgment  may  be  granted :  MrsL  When  the  grand 
jury  who  found  the  indictment  had  no  legal  authority  to 
inquire  into  the  offense  chaiged,  by  reason  of  its  not  being 
within  the  jurisdiction  of  the  court  Second.  The  facts  stated 
do  not  constitute  a  public  offense. 

The  indictment  in  this  case  shows  that  the  court  had  juris- 
diction, and  that  the  fiacts  stated  do  constitute  a  public  offense. 
Section  ninety-three,  (p,  197,)  acts  of  1859,  says:  "Words 
used  in  an  indictment  must  be  construed  in  their  usual  ac- 
ceptation, in  common  language,  except  words,"  etc.  The 
usual  and  common  acceptance  of  the  meaning  of  the  word 
'*  steers  "and  "working  cattle"  are  synonymous.  In  com- 
mon parlance,  and  in  every  day  conversation,  "  steers  "  and 
**  working  cattle  "  are  applied  and  used  to  designate  one  and 
the  same  thing,  to  wit,  cattle  that  have  worked. 

We  find  no  error  in  the  ruling  of  the  court  below.  We 
P108]  therefore  affirm  its  judgment,  and,  as  the  record  shows 
that  the  said  defendant  is  not  able  to  pay  the  costs,  we  order 
and  adjudge  that  the  costs  be  taxed  against  the  county  of 
Leavenworth,  and  let  a  special  mandate  issue  to  oany  out 
the  order  and  judgment  aforesaid. 


Chablss  Jordan  v.  Debbick  Updbqbaff. 

1.  EQumr.  A  court  of  equity  will  not  entertain  jurisdiction  of  a 
case,  where  the  complainant  has  an  adequate  remedy  by  an  action 
at  law.    (Railroad  v.  Jefferson  County,  12  Kas.  137.) 

2.  Pre-emption.  A  party  in  possession  of  land  under  the  laws  of 
the  government,  with  the  status  of  a  bona  fide  settler,  with  the 
right  to  preempt  the  land,  has  rights  by  possession,  occupancy  and 
improvement,  which  the  law  will  protect^  and  for  the  vjolation  of 
which  he  is  entitled  to  redress. 
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S.  Ukasubb  or  DAVAan.  Th«  gOTemment  price  of^uid  ii  no  crit»- 
rion  bjr  which  to  ascertain  the  dainngcs  in  a  proceeding  to  aaseaa 
damages,  incorred  by  reason  of  an  injunction  granted  to  raetrun 
the  cutting  of  timber  on  such  land. 

At^peai  from  Sheaonat  I^triet  Qmii. 

The  iacts  are  stated  at  length  in  the  opinion. 

The  opinion  was  delivered  by 

Williams,  J. :  On  the  12th  day  of  Jnne,  1856,  Cha«.  Jordan 
filed  his  bill  of  complaint  in  the  district  court,  prayii^  for 
Ml  injunction  to  enjoin  and  netrain  Derrick  Upd^raff,  his 
counselors,  attoroeye,  etc,  from  cutting  and  in  any  way  dia- 
posing  of  timber  or  trees  ['lO*]  growing  upon  or  in  any  wise 
appertaining  to  a  certain  claim  or  tract  of  land,  in  t^e  county 
of  Shawnee  and  territory  of  Kansas,  containing  about  eighty 
acres.  The  complainant  sets  forth  in  bia  bill,  by  averment, 
nil  the  legations  of  fact  made  requisite  by  the  preemption 
laws  to  enable  him  to  preempt  government  land  under  the 
act  of  1841.  That,  on  the  22d  day  of  November,  1854,  he  was 
in  possession  and  occupancy  of  the  land  in  dispute.  That 
immediately  after  taking  possession  of  the  land  he  plowed 
and  fenced  some  five  or  six  acres  of  the  land,  erected  thereon 
a  dTTolling  house,  and  made  other  improvemeate.  That  at 
the  time  he  took  possession  of  the  same  it  was  vacant  and 
unoccupied,  being  public  lands  of  the  United  States  and  un- 
surveyed.  That  afterwards,  on  or  about  the  23d  day  of  Jan- 
uary, 1856,  the  land  was  surveyed  by  the  deputy  surveyor  of 
the  United  States,  when  it  wds  ascertained  that  tlie  land  in 
controversy  was  the  west  half  of  the  northeast  quarter  of 
section  thirty-five  (35),  in  township  eleven  (11)  south,  range 
sixteen  (16)  east  of  the  sixth  (6th)  principal  meridian,  in  the 
district  of  lands  subject  to  sale  at  the  liiud  office  at  Lecomp- 
ton,  in  the  territory  of  Kansas,  That  he  resided  on  the  land 
with  his  family,  and,  by  virtue  of  his  possession  and  occu- 
pLincy  of  the  land,  he  claims  the  right  of  preemption  thereto 
under  the  provisions  of  the  act  of  congress,  this  settlement 
thereon  being  bona  fide  for  his  own  benefit  and  use,  and  not 
for  purposes  of  speculation.  That  be  had  not  made  any  con- 
tract for  the  sale  of  the  title  to  the  land  which  he  might  obtain 
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firom  the  goverimienl  He  ["^105]  then  aveiB  the  prioritj  of 
his  possession  and  oconpanqr  of  the  land. 

He  then  proceeds  and  charges  that,  notwithstanding  aD 
these  facts  of  his  claim  to  the  land,  the  respondent,  Updo* 
grafi^  on  the  24th  day  of  December,  1855,  and  other  times  sub- 
sequent thereto,  entered  upon  the  premises  and  the  preemp- 
tion right  of  complainant  so  as  above  described,  and  cut  and 
destroyed  trees,  timber,  etc.,  growing  thereon,  and  committed 
waste  upon  and  did  damage  to  the  premises,  and  from  day  to 
day  still  continued  to  cut  down  and  destroy  the  trees,  timber, 
etc.,  growing  thereon  as  aforesaid;  and  that  the  said  Upde- 
graff  had  hauled  away,  and  continued  to  haul  away,  large 
quantities  of  trees,  timber,  logs,  etc.,  from  said  lands,  and  ap« 
plied  the  same,  or  the  proceeds  thereof,  to  his  own  use  and 
benefit,  to  the  great  injury  of  the  complainant.  The  bill  then 
charges  that  Updegrafif,  confederating  and  conniving  with 
other  persons  in  these  acts,  is  endeavoring,  by  fraudulent 
collusion,  to  prevent  complainant  from  procuring  the  pre* 
emption  right  and  title  to  the  land.  That  tiie  acts  complained 
of  in  the  bill  are  in  violation  of  his  rights  and  against  equity, 
and  that,  being  without  adequate  remedy  at  law,  he  prays 
for  relief  in  chancery,  and  that  an  injunction  may  issue. 
The  injunction,  as  prayed  for,  was  granted,  issued  and  served. 

The  respondent,  Updegraff,  appeared,  and  at  the  Novem- 
ber term*  of  the  court,  1856,  filed  his  answer  to  the  complain- 
ant's bilL  The  answer  denies  fully  every  material  allegation 
contained  in  complainant's  bill,  so  far  as  the  right  of  posses- 
sion, occupancy  and  [*106]  improvements  made  upon  the 
land  in  controversy  is  concerned.  The  answer,  in  direct 
terms,  denies  that  complainant  entered  upon,  took  possession 
of  J  and  made  improvements  on  the  land,  at  the  time  and  in 
the  manner  set  forth  in  his  bill,  and  also  denies  that  the  land 
was,  at  the  time  of  such  entry,  as  is  alleged  in  the  bill,  unoc- 
cupied and  vacant  That,  although  it  is  true  that  complain- 
ant did  enter  upon  the  land,  and  built  a  dwelling  house,  and 
dwelt  therein  with  his  fieimily,  etc.,  as  alleged  in  his  bill,  yet 
previous  to  the  time  of  such  entry,  possession,  occupancy  and 
improvement,  he,  the  said  Updegrafif,  had  entered  upon  said 
land,  was  in  possession  thereof,  had  built  a  good  dwelling 
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house  thereon,  and  improved  the  same,  with  a  view  to  proctu« 
the  right  and  title  thereto  under  the  preemption  laws  of  the 
United  States,  to  which  he  waa  entitled  in  all  regpecta.  That 
the  possession  and  occupancy  and  improvement  of  the  re- 
spondent waa  more  than  one  year  prior  to  that  of  the  oom- 
plainant,  and  the  complainant  was  a  trespasser,  acting  in 
vi<dation  of  the  rights  of  the  respondent,  who  claimed  by 
virtue  of  law.  The  answer  is  verified  by  the  oath  of  the 
respondent,  Updegraff,  in  due  form. 

At  the  December  term,  1856,  a  motion  was  filed  by  reapond- 
mt's  attorney  to  dissolve  the  injunction,  and  afb^wards  was 
withdrawn.  Thereupon  the  replication  of  complainant  was 
filed.  The  record  of  the  court's  proceeding  then  shows  that, 
"both  parties  being  ready,  this  cause  came  on  to  tri&L  Wbere- 
apon  the  court,  after  hearing  the  evidence  and  the  argument 
of  counsel,  ordered  fliat  said  cause  be  continued  until  [*107] 
to-morrow."  On  the  next  day,  accordingly,  the  record  of 
the  proceedings  of  the  case  is  aa  follows:  "Now,  this  day 
again  come  the  parties  by  their  attorneys,  and  tiiia  cause 
being  heard  on  the  pleadings  and  prooft  and  arguments  of 
eounsel,  it  is  hereby  ordered,  adjudged  and  decreed,  that  the 
complainant's  injunction  be,  and  the  same  is,  hereby  dis- 
solved; and  it  is  further  hereby  ordered,  adjui^d  and  de- 
creed that  the  cause  is  hereby  retained  in  court,  that  the 
defendant  may  make  proof  of  the  damages,  if  any  he  has 
auataiued  by  reason  of  said  injunction." 

After  due  notice,  the  parties  again  appeared  for  hearing 
before  the  coiut,  on  the  subject  of  the  damages,  if  any,  sus- 
tained by  the  respondent  by  reason  of  the  suing  out  of  the 
writ  of  injunction.  This  hearing  was  had  on  the  23d  day  of 
December,  1856,  The  evidence  as  to  the  damages  having 
been  adduced,  and  the  parties  by  their  attorneys  heard,  the 
question,  by  consent,  was  submitted  to  the  judge,  without  the 
intervention  of  a  jury,  for  adjudication.  Whereupon  the  dam- 
ages, wiiicb  the  respondent  had  sustained  by  the  proceedings 
under  the  complainant's  injunction,  were  assesaed  by  the 
oourt  at  the  sum  of  six  hundred  dollars;  a  decree  was  there- 
upon made  and  entered  against  Jordan,  the  complainant, 
and  hia  sureties,  for  that  sum,  together  with  the  costa  of  the 
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prooaedings.  An  appeal  was  then  taken  by  the  complainant 
to  ihiB  oourt  This  being  the  statement  of  the  case  as  certified 
of  record  here,  we  will,  as  briefly  as  possible,  proceed  to  a 
deoision  of  the  points  involved. 

Ill  the  first  place,  we  think  it  apparent,  from  the  [*108]  mat- 
ter of  complaint  presented  by  the  complainant's  bill,  that  he 
mistook  his  remedy,  by  seeking  redress  for  the  wrongs  com- 
plained of  in  a  court  of  chancery.  The  principle  in  juris- 
prudence, ^'That  a  court  of  chanceiy  will  not  entertain 
jurisdiction  of  a  case,  to  exert  its  equitable  powers  of  relief, 
when  the  complainant  can  have  an  adequate  remedy  by  an 
action  at  law/'  is  too  well  established  to  admit  of  a  doubt. 
The  &cts  of  complainant,  as  set  forth  in  this  biU,  present  a 
case  properly  cognizable  in  a  court  of  law,  upon  a  proper 
procedure  at  law.  By  establishing  the  &cts  contained  in  the 
bill,  the  complainant  had  ample  means  of  redress  under  the 
statutes  of  the  territory,  although  His  claim,  as  set  forth  in 
his  bill,  is  only  possessory,  being  an  occupant  of  public  lands 
of  the  government,  upon  which  he  claims  to  have  made  im- 
provements with  a  view  to  preemption.  His  possession,  actual 
occupancy  and  improvement  of  the  land,  as  the  first  bona  fide 
settler,  would  be  protected  and  maintained,  by  the  laws  of 
this  territory,  against  any  one  who  might  trespass  upon  his 
claim,  thus  bona  fide  made  and  held  by  him.  He  might  have 
brought  his  action  of  trespass,  or  forcible  entry  and  detention 
for  the  wrongs  complained  of,  and  thereby  obtained  ample 
redress.  An  originaJ  bill  in  chancery,  in  such  a  case  as  this, 
is  not  the  proper  remedy.  The  remedy  is  provided  by  the 
statutes  in  express  and  plain  terms.  Besides,  as,  from  the 
record  of  the  case  certified  to  this  court  from  the  court  below, 
it  appears  that  all  the  material  allegations  of  the  complainant's 
bill  are  directly  and  fuUy  denied  by  the  answer  of  the  respond- 
ent, [*109]  so  as  to  make  up  a  complete  defense  to  the  action ; 
and  the  answer  being  verified  by  the  oath  of  the  respondent^ 
it  was  incumbent  upon  the  complainant  to  disprove  it,  so  as 
to  sustain  the  issue  on  his  part,  by  tiie  evidence  of  disinter- 
ested witnesses,  or  other  proper  testimony.  This  he  has  failed 
to  do.  There  is  no  testimony  whatever  returned  with  the 
record  of  the  case,  although  the  record  sets  forth  that  the 
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oase  was  decided  by  the  court  below  apoa  the  pleadings  and 
proof.  The  case,  as  to  the  manner  of  proceeding  upon  the 
bill,  is  here  simply  upon  the  bill,  answer  and  replication,  with- 
out any  evidence  whatever.  Such  being  the  record  of  the 
case,  it  can  only  be  considered  for  adjudication  by  this  CQurt 
upon  the  pleadings.  The  answer  of  the  respondent  being  a. 
full  denial  of  the  facta  of  the  bill,  (which  constitutes  the 
gravamen  of  the  action,)  under  oath,  is  without  contradiction 
by  evidence  otherwise  suMcient  as  a  defense  to  the  suit. 
Therefore,  as  the  case  is  presented  here,  the  judgment  of  the 
district  court,  dismissing  the  bill,  was  correct.  As  to  the 
decree  of  the  court  on  the  subject  of  the  damages  sustained 
by  the  respondent,  by  reason  of  the  suing  out  of  the  injunc- 
tion, and  the  proceedings  thereon,  we  are  unable  to  discover 
any  good  ground  upon  which  to  act,  in  order  to  interfere  with 
the  decision  of  the  court  below. 

The  chief  objection  to  the  assessment,  as  made  and  urged 
here,  is,  that  the  sum  allowed  by  the  court  is  excessive  and 
unreasonable.  The  record  ahoivs  that,  after  the  assessment 
had  been  made,  the  term  of  the  court  ended  without  any 
entry  being  made  of  record  [*110]  that  the  complainant  had 
appealed  from  the  assessment  during  that  term,  in  accord- 
ance with  the  requirement  of  the  statute.  That,  at  the  term 
of  the  court  next  succeeding,  he  appeared  by  his  counsel, 
and,  upon  an  allegation  then  made,  that  he  had  moved 
orally  for  a  new  trial  and  appeal  immediately  upon  the 
making  of  the  decree  of  assessment,  the  judge,  having  some 
recollection  of  a  motion  to  that  effect  being  made  in  court  at 
that  time,  allowed  the  motion  to  be  made  nunc  pro  tunc,  and 
thus  the  party  wiis  again  heard  upon  the  subject  of  the  dam- 
ages upon  a  motion  for  a  new  trial.  The  coiut  refused  to 
grant  it,  and  tbe  decree  was  made  final  upon  the  assessment 
We  have  alluded  to  these  features  of  the  case  only  to  say  that, 
although  an  objection  to  this  manner  of  proceeding  might 
not  prove  fiital  to  the  appeal  in  this  case,  yet,  in  view  of  the 
positive  and  wholesome  requirement  of  the  statute  on  this 
subject,  if  the  motion  be  made  orally,  or  indifferently,  there 
being  no  motion  on  file  with  the  case,  and  no  entry  of  the 
motion  appears  of  record  to  afford  evidence  of  the  fact,  it 
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should  not  be  allowable  to  make  a  reoord  of  the  memory  of 
the  judge,  or  aay  other  person,  as  to  matters  of  court  proce- 
dure, particularly  when  the  statute  has  prescribed  the  rule, 
and  the  well  established  practice  of  the  court  has  settled  the 
mode.  The  acts  affecting  the  rights  of  the  other  party,  as  to 
notice  of  the  condition  of  his  case,  should  be  manifest  on 
file,  or  of  record  in  the  proper  manner  and  place,  otherwise 
surprise  to  his  prejudice  might  be  the  result  The  judge  has 
quite  sufficient  responsibility  resting  upon  him  without 
being  made  a  record  of  action  ['^'lll]  had  in  matters  which 
transpire  on  trial  from  term  to  term. 

The  evidence  on  the  subject  of  the  assessment  of  damages 
is  here  of  record.  From  this  it  appears  that  the  amount  de- 
creed by  the  court  is  some  two  hundred  dollars  less  than 
that  established  by  the  evidence,  for  the  reason,  as  the  court 
properly  decided,  that  the  assessment  could  not  exceed  the 
sum  fixed  as  a  penalty  in  the  injunction  bond. 

It  is  urged  here  that  the  land,  being  of  the  public  domain  of 
the  United  States,  was  worth  only  one  dollar  and  twenty-five 
cents  per  acre,  and  damages  over  and  above  the  value  of  the 
land  must  be  considered  excessive — that  it  is  apparent  that 
the  damages  awarded  are  speculative,  which  is  not  allowable 
at  law.  To  this  proposition  the  evidence  of  the  case  on  this 
subject  furnishes  a  plain  and  conclusive  answer.  The  land 
is  shown  to  be  timbered  land,  upon  it  the  respondent  had 
erected  his  dwelling  house,  and  a  saw  mill,  with  other  im- 
provements, being  the  first  settler  and  occupant  thereof, 
and  that  he  was,  during  the  pendency  of  the  injunction, 
restrained  from  the  privileges  and  right  of  using  the  timber 
for  the  purposes  of  his  mill  and  otherwise.  This  was  con- 
sidered by  the  court  in  the  assessment. 

In  this  we  find  no  error.  Decisions  on  this  point  are  uni- 
form. 

The  respondent^  as  this  case  stands,  was  shown  to  be  in 
possession  of  the  land  under  the  laws  of  the  government, 
with  the  status  of  a  bona  fide  settler,  with  the  right  to  pre- 
empt the  land.  Being  so,  he  had  ['*'112]  rights  by  pos- 
session, occupancy  and  improvement,  which  the  law  would 
protect,  and  for  the  violation  of  which  he  was  entitled  to. 
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ndiese.  If  this  were  not  the  case,  any  man,  in  similar  oon- 
ditioQ  on  the  public  land,  would  be  liable  to  hindiances,  and 
might  be  prevented  by  another  from  securing  the  benefit  of 
the  preemption  laws,  and' the  design  of  such  l^al  enact- 
ments be  entirely  thwarted.  The  government  price  of  land 
ia  no  criterion  by  which  to  ascertain  Ibe  damages  in  a  case 
of  this  kind. 

The  l^al  relation  existing  between  a  settler  who  is  in  the 
possession  of  the  proper  quantum  of  the  public  lands,  in 
progress  of  preemption,  and  the  government  of  the  United 
States  is,  by  virtue  of  law,  for  his  benefit.  In  the  exercise 
of  this  legal  privil^e,  while  he  is  amenable  to  the  govern- 
ment under  the  law,  he  will  be  protected  in  his  legal  and 
equitable  r^hts,  so  that  all  the  legitimate  benefits  arising 
therefivm  may  be  secured  to  him. 

We  are  unable  to  find  anything  in  the  proceedings  of  thia 
case  which  would  justify  us  in  interfering  with  the  decree 
c^  the  district  oonit.  The  deoiee  of  the  diaMot  court  is 
affirmed.  - 
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C.  H.  MoBTON  V.  John  Shabket. 

I.  Liicitatiomb;  Statute  Construed.  The  statute  of  limitation  of  1856 
(8tat8. 1855,  p.  96)  begins  to  run  from  the  taking  effect  of  the  act> 
which  is  presumed  to  be  about  the  Ist  of  September,  1855.  Actions 
on  contracts,  obligations  or  liabilities,  express  or  implied,  must  be 
brought  within  three  years  from  that  time.  [^1 

2. ;  Siatuie  qf  1858.    The  statue  of  1858,  (L.  1858,  p.  67,  (  18,) 

which  took  effect  April  1, 1858,  limiting  the  right  of  action,  in  the 
cases  mentioned  In  the  preceding  tylldbuB,  to  six  years,  extended 
the  limitation  on  such  causes  of  action  to  six  years  from  the  tak- 
ing effect  of  the  act  of  1855.  It  was  competent  for  the  legislature 
to  do  this  in  all  cases  not  then  barred  by  limitation. 

3. .    A  limitation  may  be  extended,  where  it  has  not  already 

expired,  but  a  contract  which  is  already  barred  by  existing  laws 
can  not  be  reviyed.  W 

1. ;  ObKffotiotu  of  Omtrads.    The  territorial  legislature  has 

no  power  to  jmiss  a  law  impairing  the  obligation  of  a  contract,  or 
at  once,  without  notice,  to  destroy  all  remedy  upon  it,  which  is  in 
fact  the  same  thing.    The  legislature  must  giye  a  reasonable  time 

[1]  See  StUoU  v.  Lochnane,  (ante,  p.  125,)  and  notes. 

[2]  When  a  statute  of  limitation  begins  to  run  It  oontinnes  to  run  tinttl  the  de- 
mand  is  barred.  {Oreen  v,  Gcble,  7  Eas.  297.)  After  a  cause  of  action  is  once  barred 
U  la  not  in  the  power  of  the  legislature  to  reyive  It  (Boumum  v.  OockriU,  6  Kas.  83&) 
The  statute  never  runs  against  the  goyernment   <  Wood  v.  BaHwav,  U  Kas.  &19.> 


^ 


536  SUPREME  COXJRT  OF  KANSAS. 

Morton  v.  Eharke^. 

to  bring  Buita  on  camw 
isting  law  when  the  u 
6.  ■— ■    A  cause  of  action  which  had  nnttl  September,  ISSt,  to 

ran,  onder  the  ktws  of  1860  and  1858,  bat  which,  b^  tb«  terms  of 
the  act  of  1859,  (L.  1858,  p.  184,  (  31,)  wu  inatuitiy  bured,  m^ht 
be  sued  apon  wiUun  a  reaeooable  time  after  the  paaaage  of  tha 
artofUfiO.      ■  . 

[*114]  Bmr  from  Lyhmt  DiOnet  OowL 

Tss  oaas  ia  folly  stated  in  the  opinion  of  the  oonrb 

The  opinion  of  the  court  was  delivered  by 

Pemr,  C.  J.:  On  the  first  day  of  March,  1859,  the  plain- 
tiflf  filed  biB  petition  in  the  Lykinsdistriot  court,  from  which 
court  tbia  caase  comes  by  petition  in  error  i^ainst  die  de- 
fendant, to  recover  the  amount  of  s  promissory  note  made 
in  Illincnfi,  on  the  22d  day  of  August,  1850,  and  payable  on 
the  1st  day  of  June,  1852.  On  the  same  day  the  plaintiff 
commenced  another  action  against  the  defendant  in  the  same 
court,  on  another  note  given  in  Illinois,  dated  August  22, 
1850,  and  payable  on  the  5th  day  of  June,  1351.  The  record 
shows  that  to  this  second  action  the  defendant  filed,  on  tJie 
7tlt  day  of  May  (though  it  a  not  sworn  to  till  the  24th  day 
of  that  month)  his  answer,  setting  up  that  the  cause  of  action 
accrued  out  of  this  t«rrit0Ty,  and  that  suit  was  not  brought 
within  six  years  after  action  accrued;  and,  on  motion  and 
argument,  the  two  cases  were  by  the  court  consolidated,  and 
leave  was  given  to  the  defendant  to  answer  anew  to  the  con- 
solidated case,  which  he  did  by  answering  that  the  causes 
of  action  accrued  out  of  this  territory,  and  not  within  two 
years.  To  this  answer  the  plaintiff  demurred,  because,  as 
he  says,  it  does  not  state  facts  sufficient  to  bar  the  [*115] 
action.  The  demurrer,  as  we  are  informed,  was  not  argued, 
bat  was  formally  acted  upon  with  a  view  of  getting  the 
opinion  of  this  court,  and  was  overruled,  the  answer  held 

{3]  A  Matule  of  llmlutloii  muEl;  give  a  reuoDAble  tims  far  commcDClim  an  actloii. 
Bntatea  of  limitation  are  favnrabl;  conBlrued  aa  BUlula  of  repute,  llhi/larv.  MUa, 
i  Eu.  tS9.)  It  mnn  operate  to  bar  a  couM  itT  ndton,  and  can  never  operate  to  dtatarb 
TMted  rigbta,  {Bavman  v.  Cbctrta,  6  Ka*.  SSS.)  It  It  not  reganled  ai  •  Matuta  ol 
preaninplioa,  but  one  of  repoae,    [BIbat «.  WVdtr,  U  Eai.  IT&J 


JUNE  TERM,  1860.  537 

Opiidon  of  the  Goorb 

^  and  judgment  for  the  defendant,  which  was  duly  ex- 
^M  tO|  in  both  methods  pointed  out  by  the  acts  of  1859, 
P*  128.)  To  reveise  this  judgment  this  petition  in  error  is 
^^t  m  this  court 

.  *^  first  laws  enacted  by  this  territory  were  put  in  force 
r^  ^865,  but  at  what  particular  time  in  that  year  we  have 
j^  .^eans  at  our  disposal  to  fix  definitely.    We  have  a  bis- 
o^  j^  knowledge  that  the  first  general  assembly  was  elected 
^)i^^^  80th  day  of  March,  1855,  and  after  passing  an  act 
Y  tbr  the  removal  of  the  seat  of  government  to  the  Shaw- 
^^  ^fanual  Labor  School,  tbey  adjourned,  to  meet  at  the 
\atter  place  on  the  22d  day  of  July,  1855.    That  they  did 
so  meet  and  enacted  a  large  body  of  laws,  among  which  it  is 
provided,  on  page  470,  art.  2,  §  2:  ''All  acts  of  the  legislative 
assembly  hereafter  passed  shall  take  effect  at  the  end  of  the 
session  at  which  they  are  passed,  unless  a  different  time  is 
therein  appointed."    At  the  same  session  it  was  enacted 
(§  4,  p.  96)  that  the  following  actions  shall  be  commenced 
within  three  years:  "Mrst,  An  action  upon  a  contract,  obli- 
gation or  liability,  expressed  or  implied."    It  will  be  seen 
that  this  law  does  not  say  from  what  time  the  three  years 
shall  b^n  to  run,  whether  from  the  accruing  of  the  action, 
or  from  the  taking  effect  of  the  act,  but  we  consider  it  to 
^ean  from  the  taking  effect  of  the  act,  and  that  the  legisla- 
ture [*116]  intended  to  give  three  years  from  that  time  to 
bring  suit  on  such  causes  of  action!    When  it  did  take  effect 
'^e  can  not  tell  to  a  certainty,  but  presume  it  must  have 
been  about  the  first  of  September,  1855,  as  the  session  may 
^  said  to  have  really  commenced  on  the  22d  day  of  July, 
and  hy  the  organic  act  was  limited  to  forty  days.    If  we  are 
^*^t  in  this  construction,  these  notes  would  not  have  been 
^arrea  tiU  about  the  1st  of  September,  1858.    On  «ie  1st 
^y   of  April,  before  the  three  years  expired  which  would 
.  ^^   larred  these  notes,  the  legislature  put  another  act  in 
.-'^^^  limiting  the  right  of  action  on  such  paper  to  six  years. 
V\  1S58,  p.  67,  §  13.)    We  think,  from  the  wording  and  pro- 
"^oxfcg  of  thia  act,  it  was  the  intention  of  the  legislature  to 
.  ^^^d  the  limitation  on  such  causes  of  action  to  six  years 
^^xx  the  taking  effect  of  the  first  act,  or,  in  other  words,  to 
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add  three  years  to  the  first  limitation,  which  it  waa  compe- 
tent for  them  to  do  in  all  cases  where  the  then  limitation 
had  not  expired.  The  role  is,  that  the  limitation  may  be 
extended,  where  it  has  not  already  expired.  A  contract 
which  is  already  barred  by  existing  laws  can  not  he  levired 
by  a  new  one. 

On  Uie  10th  day  of  February,  1859,  (L.  1859,  p.  184,  §  21.) 
the  l^islature  enacted  another  limitation  law,  while  these 
notes  had  over  a  year  and  a  half  to  run  by  the  then  existing 
law,  in  which  it  is  provided  that  actions  on  such  instruments, 
made,  executed  and  entered  into,  or  incurred,  beyond  the 
limite  of  this  territory,  shall  be  commenced  within  ['ll?]  two 
years  next  after  the  cause  or  right  of  action  shall  have  accrued, 
and  not  after.  If  this  law  is  valid,  and  applies  to  contracts 
the  right  of  action  upon  which  had  accrued  more  than  two 
years,  then  this  demurrer  was  rightly  sustained.  In  oxa 
judgment  it  is  not  necessary,  for  a  proper  decision  of  the 
case  before  us,  to  determine  whether  this  act  was  intended 
and  does  apply  to  future  contracts  only,  or  whether  it  gives 
two  years  from  its  passage  for  bringing  suits  on  such  contracts. 
If  the  latter,  then  this  suit  was  brought  in  time  under  it. 
But  if  it  was  intended  to  apply  to  past  contracts,  the  right  of 
action  upon  which  had  accrued  more  than  two  years,  but 
which  were  not  barred  by  the  then  existing  laws,  then  we 
deny  the  power  of  the  legislature  to  make  it  so  apply,  with- 
out giving  a  reasonable  time  in  which  to  commence  a  suit. 
In  this  we  are  fiilly  sustained  by  the  authorities  cited  by  the 
counsel.  The  territorial  legislature  has  no  power  to  pass  a 
law  impairing  the  obligation  of  a  contract,  or  at  once,  without 
notice,  to  destroy  all  remedy  upon  it,  which  is  in  fact  the 
same  thing.  Theae  notes  were  due  in  1857  and  1858  respec- 
tively! Id  September,  1855,  by  the  first  limitation  law  of  the 
territory,  the  plaintiff  had  three  years  to  bring  suit  upon 
them.  Before  these  three  years  expired,  the  time  was  extended 
to  six  years  from  September,  1865,  which  would  extend  to 
September,  1861. 

It  is  insisted  that  the  law  of  February  10, 1859,  above  cited, 
makes  these  notee  nonoollectible  and  barred  &om  September, 
1857,  a  period  of  one  year  and  five  months  before  ita  date. 
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What  would  our  dvil  or  [*118]  contract  rights  ba  worth  if 
Buch  l^islation  could  be  held  valid?  It  is  enough  to  ask  the 
question ;  the  answer,  we  are  sure,  will  promptly  suggest  itself 
to  aU.  Action  in  this  case  was  brought  in  eighteen  days 
sStPT  the  act  of  February  10, 1859,  was  passed,  which  is  cer^ 
tainly  within  a  reasonable  time,  and  the  legislature  can  not 
give  less  than  such  reasonable  time  to  bring  suits  on  ^uscs 
of  action  which  are  not  barred  by  the  existing  law  when  a 
new  one  is  enacted. 

The  judgment  of  said  district  court  is  reversed,  and  man* 
date  ordered  to  said  court,  with  instructions  to  sustain  the 
demurrer  to  the  answer,  and  for  such  further  legal  proceeding 
as  shall  be  proper.  Final  judgment  here  for  oosts,  and  ez»- 
Qution  awarded  therefor. 


Mathias  J.  App  v.  BBmoB,  Beach  &  Go. 

1.  Local  Actions;  Foredoture.  An  action  to  foreclose  a  mortgage  or 
deed  of  trost  on  real  property  must  be  brought  in  the  county  in 
which  the  property  is  situated. 

2.  JuDOMXKT.  A  judgment  for  the  amount  due  on  a  note,  secured 
by  a  mortgage,  may  be  rendered  by  a  court  not  h  ving  jurisdio- 
tion  to  render  a  jo^sment  of  foredosore  of  the  mortgage,  the  mort- 
gaged proper^  not  being  within  the  jurisdiction  of  the  court. 

•    Errpr  JroTjii  Leavenworth  District  Court 
The  case  is  fdUy  stated  in  the  opinion  of  the  court 

Non.— That  a  promiaaorj  note  and  the  mortgage  executed  to  lecure  the  same 
are  parts  of  the  lame  trazuactioii,  and  oonatltnte  but  one  contract,  la  Amfliar  law  In 
OdBBlate.  (lKmmd«.i)9nii«{i;6Kaa.60.)  In  the  case  of  5weMo»  «.  Koiv  a>.,  (14  Kaa. 
iS6y)  the  court  aays:  "Tb^re  ia  no  separate  action  on  the  mortgage.  The  action 
maat  always  be  on  the  note,  and  It  may  be  on  the  note  either  with  or  without  the 
aortgace.  And  the  action  on  the  note,  whether  with  or  without  the  mortsage»  la,  so 
Ikr  as  the  note  is  concerned,  substantially  an  action  at  law.*'  Yet,  so  &r  as  the  fore- 
dosore tf  the  mortgage  is  concerned,  it  Is  neyertheless  substantially  an  equitable 
praeeeding.  {Opdykew.  Qrm^ord,l9'Km.  607.)  The  action  on  the  note  ia  tnoittor^— 
to  fbredose  the  mortgage— local.  {LicfUy  v.  McMarUn,  U  Kaa.  565.)  It  follows  that 
ai  actten  en  the  note  and  mortgage  together  must  be  brought  where  the  mortgaged 
propeity  or  a  pMi  tlMnof  ia  ittiMted. 
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The  opinion  of  the  court  was  delivered  by 

WiLUAiia,  J.:  [*119]  Hudson  E.  Bridge,  John  H.  Beach, 
Leonard  B.  Holland  and  Henry  B.  Holland,  partners  under 
the  name  and  style  of  Bridge,  Beach  &  Co.,  institnted  their 
action  against  Mathias  J.  App  and  August  Schnaible,  in  the 
district  court  of  Leavenworth  county,  on  the  8th  day  of  Sep- 
tember, 1859.  The  plaintifia  filed  their  petition,  in  which 
they  claimed  of  defendants  the  Bum  of  nine  hundred  and 
twenty-eight  doU&rs  and  eight  cents,  with  interest  from  the 
Slst  day  of  January,  1869,  at  the  rate  of  ten  per  cent  per 
annum,  being  the  balance  dne  from  the  defendants  to  the 
.  plaintiffs,  on  a  promiseory  note  executed  by  Uathias  J.  App, 
at  the  city  of  St  Louia,  Missouri,  on  the  0th  day  of  January, 
1868,  which  note  was  endorsed  by  the  other  defendant, 
August  Schnaible. 

As  security,  and  also  in  the  same  action,  at  the  same  time, 
plaintiSa  in  their  petition  claimed  the  foreclosure  of  a  deed 
of  trust,  which  the  defendant,  App,  had  executed  and  deliv 
•red  to  Richard  R.  Rees,  Esq.,  as  tmstee,  to  secure  the  pay- 
ment of  the  money  called  for  by  said  note.  The  deed  was 
executed  and  acknowledged  on  the  day  of  the  date  of  the 
note,  and  recorded  by  the  recorder  of  Leavenworth  county, 
Kansas  territory,  on  the  15th  day  of  January,  1868.  The 
summons  was  duly  issued,  served,  etc.,  on  the  8th  day  of 
October,  1869.  The  defendant,  Schnaible,  filed  his  answer 
to  the  plaintiffs'  petition,  and  also  hia  demurrer  to  the  plain- 
tiffs' petition.  On  the  12th  day  of  October,  1869,  the  plaintifis 
filed  their  [*120]  demurrer  to  the  answer  of  t^e  defendant, 
Schnaible;  App,  the  other  defendant,  fidled  to  plead,  answer 
or  demur,  and  at  the  December  term  of  the  court,  1869,  a 
default,  as  to  him,  was  entered,  and  judgment  thereon  ren- 
dered by  the  court  for  the  sum  of  one  thousand  and  twen^- 
four  dollars  and  seventy-four  cents.  At  the  same  time  the 
court  adjudged  and  decreed:  "  That  the  equity  of  redemption 
in  the  property  described  in  the  deed  of  trust,  as  well  against 
the  said  Mathias  J.  App  as  against  the  said  Richard  R.  Rees 
as  such  trustee,  be,  and  the  same  is,  forever  foreclosed;  and 
it  is  ordered  that  the  sheriff  of  the  county  of  Wrsudotte,  in 
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ibe  territory  of  Kansas,  proceed  to  sell,  for  cash  at  auction 
to  the  highest  bidder,  the  real  estate  in  said  deed  of  trust 
mentioned,  to  wit,  one  share  of  ten  lots  in  the  city  of  Wyan- 
dotte, situated  at  the  confluence  of  the  Kansas  and  Missouri 
rivers,  which  share  is  numbered  thirty-three  (33;)  a  certifi- 
cate of  which  is  dated  February  27,  A.  D.  1859,  signed  by 
the  president  and  the  secretary  of  the  company,  on  which 
are  two  drawn  lots,  to  wit,  lot  21  in  block  132,  and  lot  3  in 
block  94,  and  eight  undrawn  lots,  and  that  a  copy  of  this 
judgment  be  furnished  to  the  sheriff  of  Wyandotte  county. 
It  is  also  ordered  that  the  said  plaintiffs  recover  their  costs, 
and  that  they  have  hereof  execution."  The  foregoing  is  the 
state  of  the  record,  so  fsur  as  the  same  is  material  for  the  pur- 
poses of  adjudication  upon  the  points  of  error  here  assigned. 

The  defendant,  App,  by  his  attorney,  filed  his  petition  in 
error,  in  this  court,  for  the  reversal  of  the  judgment  [*121] 
and  proceedings  of  the  district  court,  as  had  against  him 
therein,  on  the  30th  day  of  April,  1860,  and  thereupon  the 
issuance  and  service  of  a  summons  from  this  court,  in  the 
case,  was  waived  by  Rees  and  Allen,  the  attorneys  for  the 
defendants  in  error.  The  case  is  thus  regularly  on  triaL  For 
the  plaintiff  in  error,  it  is  contended  that  the  judgment  and 
proceedings  of  the  district  court  should  be  reversed  for  the 
following  reasons: 

lirsL  That  the  real  estate  in  the  said  record  described,  and 
directed  to  be  sold  by  said  judgment,  is  situated  and  lies  in 
the  county  of  Wyandotte,  and  not  in  the  county  of  Leaven- 
worth, where  the  said  suit  was  brought  and  such  judgment 
obtained.  Second.  That  at  the  time  of  the  commencement 
of  the  suit,  the  subject  matter  thereof,  to  wit,  the  real  estate 
described  in  said  record,  was  situated  in  the  coimty  of  Wyan- 
dotte, within  the  third  judicial  district  of  the  territory,  and 
was  not  in  the  county  of  Leavenworth,  and  was  not  in  the 
first  district  Third,  That  the  district  court  of  the  first  dis- 
trict, at  the  time  of  the  commencement  of  said  action,  had  no 
jurisdiction  of  the  subject  matter  of  the  said  action.  The 
only  question  for  decision  here  is,  as  to  the  jurisdiction  of  the 
district  court  of  Leavenworth  county  over  the  subject  matter 
of  the  action.    Ck>uld  that  court  legally  entertain  jurisdictioni 
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SO  as  to  be  vested  with  jadiciol  power  to  adjudioate  the  case 
and  render  the  judgment  therein  which  waa  rendered? 

The  facta  of  ttie  case,  material  for  coneideration  in  Bolving 
this  qneetion,  are  as  follows:  At  the  time  of  [*122]  the  com- 
mencement of  this  action,  the  real  estate  described  in  the 
deed  of  trust  given  by  App,  the  grantor  therein  named,  as 
appears  by  the  decree  of  the  court,  and  admitted  by  the  coun- 
sel, was  not  in  the  county  of  Leavenworth  but  in  the  county 
of  Wyandotte,  and  also,  that  it  was  not  in  the  first  judicial 
district  but  in  the  third  judicial  district  of  the  territory,  so 
that  being,  by  the  petition  and  proceedings  of  the  cose,  made 
the  subject  matter  of  trial  and  adjudication,  it  was  not  situ- 
ated in  the  county,  nor  was  it  within  the  judicial  district 
where  the  action  was  brought  and  the  proceedings  had.  The 
code  conclusively  disposes  of  this  question.  In  clear  and 
specific  terms  it  fixes  the  venue  of  actions  of  this  Idnd,  so  &r 
as  land  or  real  estate  is  concerned.  It  provides  as  follows, 
(L.  1859,  §  52,  p.  89:)  Actions  for  the  following  causes  must 
be  brought  in  the  county  in  which  the  subject  of  the  action 
is  situated,  except  as  provided  in  section  fifl^-three.  /frK. 
For  the  recovery  of  real  property,  or  of  any  estate  or  interest 
therein.  Second.  For  the  partition  of  real  property.  Third. 
For  the  sale  of  real  property  under  mortgage,  lien  or  other 
incumbrances  or  charges. 

The  district  court  of  Leavenworth  county,  therefore,  had 
no  jurisdiction,  and  could  not  entertain  the  action,  so  far  as 
the  matter  of  foreclosure  is  concerned,  of  the  mortgage  or 
deed  of  trust,  it  being  a  proceeding  involving  an  "  interest  in 
real  property."  This  question  is,  however,  disposed  of,  ei- , 
pressly  and  conclusively,  by  statutory  provisions.  The  code, 
in  the  chapter  entitled  "  An  act  to  provide  ft^  the  foreclosure 
[*'123]  of  mortgages,"  is  as  follows:  "Seo.  1.  That  mortgages 
upon  real  estate,  given  to  secure  the  payment  of  money,  shall 
be  foreclosed,  by  petition,  in  the  district  oourt  of  the  county 
in  which  the  real  estate  is  situated,  or  of  the  county  to  which 
the  county  in  which  the  real  estate  is  situated  is  attached  for 
judicial  purposes.  Sec.  2.  All  deeds  of  trust,  given  to  secure 
the  payment  of  money,  shall  be  deemed  mortgages  within 
the  meaning  of  this  aot,  and  shall  be  foreclosed  in  the  aame 


JUNE  TERM,  1860.  648 

Opinion  of  the  Ootut. 

fiia/mex*  as  moii^ages  on  real  estate  are  foreclosed.'*   (L.  1869, 

p.  571.) 
Tixis  act  of  the  legislature  was  approved  and  bears  date  of 

FebxTaa^ry  11, 1859;  and  being,  in  date,  previous  to  the  insti- 
tution, of  this  action,  controls  it  in  this  respect    This  is  con- 
dual^v^e  as  to  that  portion  of  the  case  which  relates  to  the 
<leed  of  trust  and  the  real  estate  therein  described ;  it  being, 
«8  tho   record  shows,  within  the  county  of  Wyandotte,  and 
not  xn  the  county  of  Leavenworth  where  this  proceeding  was 
Jiai^       Besides,  the  territory  is  judicially  divided  into  three 
^^\ri.cts,  each  district  judge,  as  such,  having  jurisdiction  only 
^  the  district  to  which  by  law  he  is  appointed;  and,  the  ac- 
won  being  localized  by  operation  of  the  statute,  the  judge  of 
^e  first  judicial  district  could  not  have  jurisdictional  power 
OT^^r  that  portion  of  the  case  which  related  to  the  real  estate 
aescril>^j  in  the  deed  of  trust,  whilst  sitting  in  his  district 
ror  the  trial  of  causes.    The  jurisdiction  thereof  belonged  to 
^  third  judicial  district  exclusively. 
t  124]  Therefore,  it  is  adjudged  by  the  court  thatj  as  to  the 
^J®^*^^©  of  foreclosure  of  the  deed  of  trust  entered  in  this  case, 
^^^e  is  manifest  error  of  law,  and  that  the  same  must  be  set 
^*®ide  and  reversed.    The  judgment  rendered  by  the  district 
^Ttrt    for  the  amount  of  the  note,  and  interest  thereon, 
^^g  a  matter  properly  cognizable  by  the  court,  and  the  pro- 
^^^^ixigs  had  therein  within  the  jurisdiction  of  the  court 
^i^oh  tried  the  cause,  the  same  is  valid  in  law,  and  will 
Temadn  unaffected  by  this  decision.    The  judgment  of  fore- 
<5loBiare  of  the  deed  of  trust,  as  rendered  by  the  district  court 
^^  tbis  cHse,  is  set  aside  and  reversed,  as  the  court  by  which 
^y^'t  subject  matter  of  the  action  was  tried  had  no  jurisdio- 
mrx  thereoi    The  costs  of  this  court  to  be  paid  in  equal  parts 
^7  the  parties  plaintiff  and  defendant  her 
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^B  City  of  Leavbnwobth  v.  Thomas  Casey. 

1.  Lxaykmwobth;  Pawen,  The  dty  of  Leayenworih  is  fully  author- 
ized to  grade  her  streets,  construct  sewers,  drains,  etc.,  within  the 
corporate  limits,  and  to  do  and  perform  such  acts  in  relation  thereto 
as  may  be  necessary,  just  and  proper  to  promote  the  best  IntereBts 
of  the  community  therein,  through  and  by  her  legally  appointed, 
officers,  as  prescribed  by  the  charter  of  incorporation.  (Stats.  1855, 
p.  841,  et  seq.)  But  in  the  ezerdse  of  these  powers  and  privileges 
she  is  subject  to  legal  duty,  obligation  and  amenability,  as  pre- 
scribed  by  the  law  of  the  land,  in  regulation  and  control  of  her 
acts  with  reference  to  the  individual  rights  of  persons.  The  char- 
ter does  not  place  her  beyond  the  reach  of  responsibility  for  acts 
done  or  left  undone,  by  which  injury  or  ?rroQg  may  accrue  to  the 
persons  or  property  of  individuals.  Ul 

2.  GoBPORATioMB.  [*125]  A  corporation  is  an  artificial  body  created 
by  law,  which,  as  well  as  a  natural  body  or  person,  is  amenable  to 
the  law. 

8.  MuviapAL  Corporations;  lAdbUtty.    A  municipal  corporation  is 
legally  and  Justly  amenable  to  the  law  for  wrongful  acts  done  by  it 
or  its  agents,  either  willfully  or  through  negligence,  to  the  injury 
'  of  other  persons  or  their  property* 

4.  — — ;  Sewers,  A  municipal  corporation,  having  elected  to  grade 
a  street  or  build  a  sewer,  is  responsible  ibr  such  damage  as  accrues 
from  the  wrongful  and  negligent  manner  in  which  the  work  was 
done  by  it  or  its  agents. 

6. ; .    A  municipal  corporation  is  bound  to  make  a 

sewer  of  sufficient  size  to  guard  against  accidental  obstructions  and 
extraordinary  freshets,  and  it  is  no  excuse  for  a  failure  so  to  con- 
struct it  that  the  engineer,  or  any  other  person  who  constructed 
it,  thought  it  sufficient  (Overruled,  Atchison  v.  ChaUisSj  9  Kbb,  612.) 
The  city  is  bound  to  exercise  such  caution  and  prudence  in  the 
construction  and  care  of  the  work  as  a  discreet  and  cautious  indi- 
vidual would,  if  the  whole  loss  or  risk  were  to  be  his  alone.  W 

[i]  other  CMM,  constrnlnK  the  pow«n  of  the  city  of  LeaTenworCh.  (Leoofentoorth 
«.JVbre0ii, ante, p» 406;  8ame9.Sankin,2XMa.9ZI;  Bines 9, LeamawfOrth^Z  id. IK;  Ftunc 
9.l^^raa€if,  6  id. 005;  Leavemporth 9, Labig.t id.  274;  Aanev.  JRSt, id.  288.) 

[2]  Th«  law  as  stated  in  this  lyUalmi,  and  the  opinion  of  the  oonit,  was  OTemiled 
In  the  oaee  otJUddsim  «.  ChalUss,  (9  Kaa.  612.)  the  court  saying  that  the  rule,  as  stated 
In  this  case, "  neyer  was  the  law,  when  applied  to  snrfkce  water,  as  was  done  in  this 
ease,  and  the  authorities  zetered  to  do  not  sustain  any  such  proposition."  The  court 
there  decide  that,  where  a  dty  constructs  a  sewer  or  drain  for  the  purpose  of  carry- 
ing off  surCsoe  water,  it  is  not  bound  to  construct  such  a  sewer  or  drain  as  will  be 
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G.  ;       ■  Where  power  is  given  a  mnnldpal  corpora- 

tion to  grade  the  streets,  eta,  within  the  dty  limits,  the  ordinance 
of  the  corporation  directing  snch  improvement  is  judicial  in  its 
nature,  and  extends  immunity  from  prwcAe  action  for  damages  to 
those  who  perform  the  duty.  But  there  this  immunity  ceasea 
The  fiirther  prosecution  of  the  work  is  purely  of  a  ministerial 
character;  the  agents  who  perform  it  are  of  its  own  selection,  and 
they  are  bound  to  see  that  it  is  done  in  a  safe  and  skiUftd  manner. 

7, .  jy^y  ^  OorparaHonB.    It  is  the  duty  of  a  municipal  cor- 

^  poration  to  build  a  sewer  so  that  it  will  not  be  a  nuisanee  to  a 
neighborhood,  as  much  as  it  is  to  avoid  the  same  result  by  keeping 
it  in  repair  after  it  is  built  W 

Error  from  Leavenworth  District  CburL 
Thb  case  is  fully  stated  in  the  opimon  of  the  oouzt 

The  opinion  of  the  court  was  delivered  by  [*126] 

Williams,  J. :  Petition  in  error  to  the  district  oourt  of  Leav- 
enworth county.  This  is  an  action  commenced  in  the  district 
court  of  Leavenworth  county.  The  petition  of  the  plaintiff 
was  filed  in  the  district  court  on  the  24th  day  of  August,  1858. 

The  plaintiff  below  complains  of  the  defendant,  in  sub- 
stance, as  follows,  viz:  That  he  (the  plaintiff)  is  a  citizen  of 
the  city  of  Leavenworth,  and  a  tax  payer;  that  he  was,  on  oi 
about  the  16th  day  of  April,  1858,  the  possessor  of  a  certain 
house  and  tenement,  with  a  cellar  under  the  same  and  there- 
unto belonging,  situate  on  the  north  side  of  Shawnee  street, 
and  between  Third  and  Fourth  streets,  in  the  city  of  Leaven- 
worth, in  which  he  carried  on  the  business  of  the  keeper  of  a 

flofflcient  to  CUT7  off  all  the  sniikce  water,  In  aU  cases  and  under  all  elreamatances; 
and  that,  where  a  city  has  constmcted  a  sewer  or  drain,  for  the  purpose  of  carrying 
off  sorfttee  water,  it  may,  in  its  discretion,  wholly  abandon  or  disoontlnue  the  same, 
and  never  make  any  fhrther  use  of  it ;  and  where  the  city  does  not  leaye  indiylduals 
In  any  worse  condition  by  such  abandonment  or  disoontinuaace  than  they  would 
l)e  If  such  sewer  or  dnin  had  nerer  been  made,  the  city  will  not  be  liable  ibr  any 
ii^jury  to  indiTlduals  caused  by  the  flow  of  sar£Buie  water. 

[3]  Cities,  having  the  powers  ordinarily  conferred  upon  them  respecting  bridges, 
streets  and  sidewalks  within  their  limits,  owe  to  the  public  the  duty  of  keeping  them 
in  a  safe  condition  for  use  in  the  usual  mode  by  travelers,  and  are  liable  in  a  dvfl 
action  for  special  ii^uxles  resulting  from  neglect  to  perform  this  duty.  (The  previ- 
ous rulings  of  this  court  in  Tapdea  e.  2\ttt(e,  5  Kas.  8U;  AtcMsom  e.  Xktff,  9  id.  660,  Ot- 

Id.  31,  in  respect  to  this  question,  noticed  and  affirmed.   Jamen  v.  AteMaon,l6  Kas. 
36-1  ICA8. 


I- 
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public  house  of  entertainment  and  tavern  keeper.  That  by 
the  system  of  grading  for  the  streets  in  the  city  of  Jjeaven- 
fforth,  which  was  adopted  and  carried  out  by  defendant, 
Shawnee  street  was  elevated  considerably  above  the  level  of 
the  streets  intersecting  it  and  the  lots  adjacent,  thereby  caus- 
ing the  neceasity  of  a  culvert  under  Shawnee  street,  to  carry 
off  the  water  which  would  otherwise,  in  consequence  of  such 
alteration  and  grading  of  Shawnee  street,  accumulate  on  the 
lots  and  abteeta  lying  on  the  north  side  of  said  street.  That 
the  alteration  of  the  said  street,  between  Third  and  Fourth 
streets,  was  made  so  as  to  raise  it  unnecessarily  high,  and 
contrary  to  the  rules  of  engineering  in  making  grades.  That 
by  so  constructing  and  altering  the  grade,  and  by  diverting 
the  [*127]  water  from  its  usual  and  natural  course,  it  nccu- 
mulated  in  great  quantity,  and  so  us  to  flow  upon  and  6ood 
the  premises  of  the  plaintiff,  and  so  inundate  the  same  as  to 
fill  the  cellar,  and  thereby  destroy  a  large  quantity  of  grocer- 
ies and  other  goods,  the  property  of  tlie  plaintiff,  then  being  in 
the  said  cellar.  That  the  grading  aforesaid  was  unnecessary, 
and  the  construction  of  the  sewer  was  ncgUgently,  improperl^- 
aud  insufficiently  made  and  kept  by  the  city.  That  previous 
to  the  construction  of  the  grade  as  aforesaid,  and  the  mak- 
ing of  the  said  sewer,  the  water  on  said  street  and  on  the  lots 
flowed  in  its  usual  and  proper  channel  without  injury  to  said 
premises.  That  by  reason  of  the  acts,  the  mismani^;ement. 
negHgenoe  and  non-doing  of  the  defendant  in  the  makinj^ 
and  constructing  of  the  grade  of  the  street  and  the  sewer 
aforesaid,  the  plaintiff  was  greatly  hindered  in  his  business 
of  inn  keeper  and  prevented  from  carrying  on  the  same,  and 
greatly  injured  by  the  destruction  of  bis  property  aforesaid. 
The  amount  of  damages  is  two  thousand  dollars.  The  usual 
process  was  thereupon  issued,  served  and  returned,  in  duo 
time,  on  the  2lBt  day  of  August,  1858.  The  answer  of  the 
defendant  was  filed.  It  denies  the  principal  allegations 
contained  in  the  petition,  alleges  that  the  flowing  of  water, 
as  set  forth  in  the  plaintiff's  petition,  was  caused  by  the 
elevation  of  the  grade  of  the  street.  It  admits  that,  owing 
to  the  excessive  fall  of  rain  at  the  time  mentioned  in  plain- 
tiff's petition,  the  sewer  on  Shawnee  street  was  insufficient 
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to  carry  off  all  the  surplus  water,  but  avers  that  it  was 
built  by  the  defendant  in  the  [*123]  exercise  of  proper  dis- 
cretion and  judgment,  and  was,  in  such  judgment,  deemed 
sufficient  for  the  intended  purpose.    It  also  contains  a  gene- 
ral denial  of  liability  on  the  part  of  the  defendant  for  any 
damages  on  account  of  the  complaint  of  the  plaintiff  what- 
ever.   By  consent  of  parties  the  cause  was  continued  at 
May  term,  1859,  until  the  sixth  day  of  the  second  week  of 
that  tenn,  and  then,  by  consent,  continued  until  the  next 
term.    At  August  term,  1859,  the  cause  was  tried  by  a  jury, 
and  a  verdict  rendered  for  the  plaintiff  for  the  sum  of  five 
hundred  and  forty-three  dollars  and  eighty-two  cents  and 
costs.    The  only  question  here  presented  for  consideration 
and  adjudication,  is  as  to  the  liability  of  the  city  of  Leaven- 
worth, in  law,  for  damages  upon  the  complaint  of  the  plain- 
tiff, as  set  forth  in  the  petition  in  this  case.    The  bill  of 
exceptions,  filed  of  record  here,  contains  a  statement  of 
the  substance  of  the  evidence  adduced  on  the  trial  before 
the  jury,  and  also  that  portion  of  the  charge  of  the  judge 
to  which  exception  was  taken  by  the  attorney  for  the  de- 
fendant below.    The  evidence,  as  there  stated,  sufficiently 
proves  the  substantial  and  material  kllegations  of  the  plain- 
tiff's petition,  establishing  the  fact  that  the  plaintiff  did 
sustain  damage  from  the  overflowing  of  his  premises,  by  rea- 
son of  the  manner  in  which  the  street  was  graded  and  the 
sewer  constructed,  and  also  informing  the  jury  of  the  amount 
of  damages  sustained  by  the  plaintiff,  and  so  caused,  so  that 
the  record  in  this  respect  furnishes  sufficient  grounds  for  the 
finding  of  the  jury,  particularly  as  it  does  not  appear  that 
an}'  of  the  evidence  [*129]  was  objected  to  by  defendant's 
counsel,  or  the  ruling  of  the  court  therein  complained  of,  so 
far  as  it  was  concerned.    But  we  suppose  that  this  statement 
of  the  evidence  waa  made  a  part  of  the  bill  of  exceptions  to 
show  the  application  and  legality  of  the  charges  of  the  judge, 
as  given  to  the  jury,  upon  the  question  which  was  raised  for 
his  decision  on  the  trial  below.    It  is  alleged  in  assignment 
of  error  here,  and  a  reversal  of  the  judgment  of  the  district 
court  sought  thereon,  that  the  judge  erred  in  charging  the 
jury  "That  the  city  had  and  has  the  right  to  grade  streets, 
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and  to  construct  sewera  and  drains,  but  this  right  ia  subject 
to  liability  for  all  damages  that  individuals  may  sustain  by 
an  improper  exercise  of  that  right;  and  if  the  city  bo  graded 
Shawnee  street,  in  &ont  of  the  plaintifT's  property,  as  neces- 
sarily to  flood  that  property  when  it  rains  to  a  great  depth, 
where  it  was  before  dry,  and  put  in  an  insufficient  and  im- 
proper sewer  to  draw  off  the  water,  and  it  dammed  up  and 
flooded  on  him,  and  he  has  suffered  damages  thereby,  the 
plaintiff  is  entitled  to  recover  said  damages."  To  maintain 
the  complaint  of  error  in  this  court,  the  attorney  for  the 
plaintiff  here  assumes  the  position  that  the  city  of  Leaven- 
worth is  a  body  corporate  in  law,  and  that  as  such  she  is  not, 
by  her  act  of  iueoiporation,  vested  with  the  power  of  grading 
the  streets  and  constructing  sewers.  The  act  of  incorpora- 
tion, BO  far  as  it  affects  this  question,  is  as  follows,  viz: 

"The  mayor  and  city  council  shall  have  power,  by  ordi- 
nance, to  open,  alter,  clean,  grade,  pave  and  keep  [*130]  in 
repair  streets,  sidewalks,  avenues,  lanes,  drains  and  levees,  to 
make  regulations  to  secure  l^e  general  health  o^  the  city." 
(See  Charter,  Acts  1355,  p.  841,  §  U.)  "  To  pass  all  ordinances 
that  may  become  necessary  to  carry  the  provisions  of  this 
charter  into  effect,  and  also  to  pass  any  ordinance  usual  or 
necessary  for  the  well-being  of  the  inhabitants,  and  to  pass 
and  provide  for  the  enforcement  of  any  and  all  ordinances 
which  may  be  deemed  right  and  proper,  not  inconsistent  with 
the  constitution  of  the  United  States  and  the  organic  act  of 
Kansaa  territory."  (Charter,  Acts  1855,  p.  842,  §  110  We  are 
of  the  opinion  that,  by  these  provisions  of  her  charter,  the 
city  of  Leavenworth  is  fully  authorized  to  grade  her  streets, 
construct  sewers,  drains,  etc.,  within  the  corporate  limits,  and 
to  do  and  perform  such  acts  in  relation  thereto  as  may  be 
necessary,  just  and  proper  to  promote  the  best  interest  of  the 
community  therein,  through  and  by  her  legally  appointed 
officers,  as  prescribed  by  the  charter  of  incorporation.  By 
the  charter  of  her  incorporation  she  is  invested  with  privi- 
ties and  beneficial  powers,  which  are  to  be  used  and  exer- 
cised for  the  benefit  of  those  who  constitute  the  community, 
in  advancement  of  the  pubUc  weal;  but,  in  the  exercise  of 
these  privileges,  she,  aa  well  as  all  such  bodies  corporate,  is 
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sabject  to  legal  duty,  obligation  and  amenability,  as  pre- 
scribed by  the  law  of  tbe  land,  in  regulation  and  control  of 
her  acts  with  reference  to  the  individual  rights  of  persons. 
The  charter  does  not  place  her  beyond  the  reach  of  responsi- 
bility for  acts  of  commission  or  omission  done  or  left  undone, 
by  her  [*131]  or  her  agents,  by  which  injury  or  wrong  may 
accrue  to  the  persons  or  property  of  individuals  within  her 
corporate  jurisdiction.  Such  is  the  theory  of  our  government. 
A  corporation  is  an  artificial  body  created  by  law,  which,  as 
well  as  a  natural  body  or  person,  is  amenable  to  the  law. 
Like  others  of  a  similar  character,  existing  and  acting  by 
virtue  of  her  charter  provisions  as  a  corporation,  she  is 
capable  of  suing  and  being  sued  in  actions  at  law.  In  view, 
then,  of  the  act  of  incorporation  of  the  city,  and  the  law  of 
such  incorporations,  as  established  by  the  uniform  current  of 
judicial  decision,  we  hold  that  such  a  body  corporate  is  legally 
and  justly  amenable  to  the  law  in  redress  of  wrongful  acts 
done  by  her  or  her  agents,  either  willfully  or  through  negli- 
gence, to  the  injury  of  other  persons  or  their  property.  The 
city,  having  elected  to  grade  a  street  or  build  a  sewer,  is  legally 
responsible  for  such  damage  as  accrues  from  the  wrongful 
and  negligent  manner  in  which  the  work  was  done  by  her  or 
her  agents.  {Mayor  oj  New  York  v,  Fiirze,  3  HUl,  615-616.) 
In  this  case  the  obligations  and  duty  of  city  corporations  are 
clearly  defined  and  enjoined.  Nelson,  J.,  (p.  614,)  says :  "  The 
statute  is  one  of  pubUc  concern,  relating  exclusively  to  the 
public  wel£ire,  and,  though  permissive  in  its  terms,  it  must 
be  regarded,  upon  well  settled  rules  of  construction,  as  imper- 
ative and  peremptory  upon  the  corporations  where  the  statute 
directs  the  doing  of  something  for  the  sake  of  justice  or  the 
public  good.  May  means  must  or  shall.  The  exercise  of  the 
power  ttien  becomes  a  duty,  which  the  corporation  is  bound 
[*132]  to  fulfiU."  (Id.  p.  615.)  The  defense  set  up  here,  that, 
in  the  judgment  of  the  officers  of  the  city  corporation,  the 
work  on  the  street  and  the  sewer  was  properly  and  sufficiently 
done  to  answer  the  purposes  intended,  is  immaterial  to  the 
law  of  the-  case.  They  were  bound  to  make  the  sewer  of  suf- 
ficient size  to  guard  against  accidental  obstructions  and  extra- 
ordinary freshets,  and  it  is  no  excuse  for  a  failure  so  to 
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construct  it  that  the  engineer,  or  any  other  person  who  con- 
atructed  it,  thought  it  sufficient  (See  Rochester  White  Lead 
Company  v.  OUy  of  Rochester,  3  ComBtock,  466.)  And  the  de- 
fendant was  bound  to  exercise  such  caution  and  prudence  in 
the  construction  and  care  of  the  work  aa  a  discreet  and 
cautious  individual  would,  if  the  whole  loss  or  risk  were  to 
he  his  alone.  (Id.  467.)  Under  the  provisions  of  the  charter, 
power  is  given  to  the  corporate  authorities  to  grade  the  streets, 
etc,  within  the  city  limita,  and  the  ordinance  of  the  corporate 
authorities,  directing  such  public  improvements,  is  judicial 
in  its  nature,  and  extends  immunity  from  private  action  for 
damages  to  thc»e  who  perform  the  duty.  But  there  this 
immunity  ceases.  The  further  prosecution  of  the  work  is 
purely  of  a  ministerial  character;  the  agents  to  perform  it 
are  of  ite  own  selection,  and  they  are  bound  to  see  that  it  is 
done  in  a  safe  and  skillful  manner.  Further,  it  is  the  duty 
of  a  municipal  corporation  to  build  a  sewer  so  that  it  will 
not  be  a  nuisance  to  a  neighborhood,  as  much  as  it  is  to  avoid 
the  same  result  by  keeping  it  in  repair  after  it  is  built.  {Peo- 
ple V.  Cbrp.  of  AU}any,  11  Wend.  543.)  In  support  of  these 
[*133]  principles  of  law,  as  governing  cases  of  this  kind, 
almost  innumerable  cases  of  well  established  authority  might 
be  cited",  but  we  will  only  refer  generally  to  some  of  those 
cited  for  our  attention,  in  the  case  at  bar,  by  the  attorney  for 
the  defendant  in  error.  (Baiiy  v.  The  City  of  New  York,  3  Hill, 
853;  McComb  v.  The  Town  Council  of  Akron,  16  Ohio,  476; 
Rhodes  V.  City  of  Cincinnali,  10  Ohio,  161 ;  Qmrad  v.  The  TVws- 
Uesofthe  Tinim  of  Ithaca,  16  N.  Y.  158.)  The  charge  of  the 
judge,  in  this  case,  upon  the  law  upon  which  the  assignment 
of  error  is  based,  is  but  a  snccinct  and  plain  statement  of  the 
law  aa  established  and  administered  by  onr  courts  of  the 
highest  authority,  and  is  fully  sustained  by  the  cases  here 
cited. 

There  is  another  assignment  of  error  of  a  general  import, 
viz:  "That  the  judgment  of  the  court  was  given  for  the  said 
Thomas  Casey,  when  it  ought  to  have  been  given  for  the 
city  of  Leavenworth,  according  to  the  law  of  the  land."  We 
have  only  to  say  here,  that  the  record  presents  the  case  to 
this  conrt  as  having  been  regularly  and  duly  conducted  and 
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tried,  in  acoordanoe  with  the  forms  and  requirements  of  law, 
with  a  verdict  of  the  jury  and  judgment  thereon,  and  we  find 
no  error  in  that  judgment,  as  rendered  by  the  district  court, 
to  warrant  us  in  reversing  or  modifying  it  in  any  way  what- 
ever. Considering  all  that  is  presented  by  the  record  of  this 
case,  and  the  assignment  of  errors  therein,  it  might  be  con- 
sidered that  we  have  been  too  prolix  and  elaborate  in  our 
treatment  and  discussion  of  it  In  excuse  [*134]  thereof, 
we  have  to  say  that  incorporated  cities  and  towns  are  spring- 
ing forth  and  multiplying  within  our  territory  so  rapidly, 
and  litigation  is  becoming  so  rife,  in  relation  to  the  powers, 
rights,  privileges,  obligations  and  duties  thereof,  that  we 
deemed  it  proper,  as  the  court  of  the  highest  authority  in 
the  territory,  to  embrace  this,  the  earliest  opportunity,  to 
declare  the  law,  as  we  understand  it,  so  far  as  we  consis- 
tently could  with  reference  to  the  case  at  bar;  and,  by  so 
doing,  that  we  might  best  subserve  the  public  interest 

The  judgment  of  the  district  court  is  affirmed. 


The  Territobt  or  Ejlnsas  v.  WiIiLiam  S.  Reyburn. 

1.  Plbading;  Oriminal  Law,  At  common  law,  in  pleading  a  private 
statute,  it  mnst  have  been  fhlly  set  out  By  statute,  in  this  state, 
(L.  1859,  p.  198,  J  99,)  it  is  provided  that  "in  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to  the 
statute  by  its  title,  and  the  day  of  its  approval,  and  the  court  must 
take  notice  thereof."  This  gives  an  example,  but  does  not  require 
that  it  shall  always  be  followed ;  hence,  an  omission  of  the  date  of 
approval,  especially  where  such  date  is  not  a£&xed  to  the  published 
law,  is  not  a  fatal  defect 

1.  Cods.  The  whole  spirit  of  the  civil  and  criminal  codes  of  prac- 
tice, alike,  is  to  disregard  technicalities  and  observe  the  substance 
only. 

Hon.— Other  CMes  relating  to  ferries.   ( Walker  «.  Armttrcmg,  2  Kmjl  119;  i^wrott  «, 
Lawrence,  2  DilL  SS2;  Ihry  Co,  v.  Svmner  Cb.,  19  Kas«^ 293.) 


w 
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8.  Fkrbt  Chabtxb;  Forfatitre.  He  qnesUon  of  tho  foifeitars  of  a 
feny  charter  can  not  be  tried  on  an  Indictment.  It  can  only  be 
inquired  into  and  deterodned  in  a  proceeding  in  the  nature  of  quo 
varranlo,  l»onght  for  that  purpooo. 

4,  Plxa;  Jndietmtni,  All  l^al  defenBea  to  an  indictment  for  a  viola- 
tion of  the  territorial  lawa  may  be  gives  under  the  plea  of  not 
guilty. 

&  Paoor;  Oimjnol  Cbua.  No  material  averment  in  an  indictment, 
which  1b  denied  by  the  defendant,  a  talcen  aa  true,  but  it  mnet  be 
proved  in  some  manner  by  the  prosecution.  There  are  many  caseB 
where  negative  averments  moat  be  proved.  [*13S1  Hence,  where 
a  defendant  is  prosecuted  by  indicbnent  for  keeping  a  ferry  without 
« license,  it  is  incumbent  on  the  proaecution  to  prove  that  the  de- 
^'  fendant  had  no  license.    (Scott  *.  Lmgren,  21  Eas.  185.) 

6.  CovTRAcra;  (Miga^xn  <^.  An  act  of  the  territorial  le^Iature, 
granting  a  ferry  franchise,  is  a  contract  between  the  l^ialature  and 
the  gnuitee  and  his  assignee,  which  the  Ic^lature  can  neither 
diaoge,  repeal  nor  impair  the  obligaticm  of 

7.  CoNBTiTunoHAL  Law  ;  Geoerai  Gonemmad,  The  general  government 
ia  not  an  original  but  a  derivative  sovereignty,  having  such  powers 
only  as  are  granted  to  it  by  the  constitution,  or  such  as  necessarily 
arise  and  follow  &om  those  speciflcatly  granted.  The  general  gov- 
enmient  is  the  delegated  agent,  with  the  constitntian  in  its  hand  aa 
Its  warrant  of  attorney,  beyond  whoee  provisions  it  cannot  go  in  its 
action.  The  provision  of  the  constitution  of  the  United  States  for- 
Udding  the  impairment  of  the  obligation  of  contiacta  applies  with 
equal  force  to  the  general  government. 

%,  Fxnnv;  lAeente.  Where  a  ferry  franchise  is  granted  by  a  epedal 
act  of  the  territorial  legislature,  a  license  from  a  county  tribunal, 
provided  for  by  a  sabsequent  statute,  is  not  required. 

t. ;  Uw;  The  legislature  may  anthorice  the  county  tribunals 

to  impose  a  tax  npon  all  ferriea,  and  require  the  payment  of  the 
lame  when  bo  fixed.  This  cannot  be  enforced  by  indictmenL  The 
tax  need  not  be  pud  until  it  is  fixed;  and,  if  the  statute  does  not 
provide  for  ita  collection,  the  common  law  does  by  dvil  action. 

Error  jrom  Leavenvorlh  District  OovrL 
The  case  is  fully  stated  in  the  opioioa  of  the  court. 

^e  opinion  of  the  court  waa  delivered  by 

PsTTiT,  C  J. :  The  court  haa  well  considered  this  case,  snd 
Qie  questions  presented  by  the  record  thereof;  and  I  now 
proceed  to  pronounce  our  opinion  and  judgm^it. 
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This  was  an  indictment  under  the  thirteenth  section  of 
"An  act  to  regulate  ferries,"  approved  February  8,  1859, 
which  is  as  follows:  '^If  any  person  demand  or  receive  pay 
for  services  as  ferryman,  without  a  license,  he  shall  forfeit  to 
the  county  twenty  dollars  for  every  day  he  shall  keep  such 
ferry,  or  be  imprisoned  not  less  than  ten  days  nor  more  than 
thirty  days,  or  be  punished  by  both  such  fine  and  imprison* 
ment,  to  be  recovered  by  indictment  in  the  court  of  the 
proper  county."  The  indictment  has  twenty-four  counts  in 
it,  which  are  copies  of  each  other,  except  as  to  the  day  on 
which  the  offense  is  alleged,  and  the  first  is  as  follows:  ^'The 
grand  jurors  of  the  territory  [*136]  of  Kansas,  empaneled 
and  sworn  to  inquire  within  and  for  the  county  of  Leaven- 
worth, upon  their  solemn  oaths  and  affirmations  do  present, 
That  William  S.  Reybum  and  Isaac  G.  Losee,  late  of  said 
county,  on  the  first  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-nine,  at  the 
county  of  Leavenworth  aforesaid,  and  within  the  jurisdiction 
of  this  court,  did  keep  and  maintain  a  ferry,  and  demand 
and  receive  pay  for  services  as  ferrymen,  without  a  license, 
then  and  there  procured  and  had  according  to  law,  to  keep 
said  ferry  and  receive  pay  for  services  as  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  territory  of  Kansas." 

The  defendant,  Reybum,  asked  a  separate  trial,  which  was 
allowed,  and  thereupon  he  pleaded :  jir«<,  not  guilty;  and, 
secondly,  a  special  plea,  as  follows:  "And  for  a  further  plea 
to  said  indictment,  the  said  defendant  further  pleads  and 
makes  answer,  and  says,  that  he  is  the  assignee  and  owner 
of  the  ferry  privilege  or  franchise  granted  by  the  legislature 
of  this  territory,  in  the  year  1855.  (Stats.  1855,  p.  792.)  That 
said  law  of  said  territory  is  to  him  a  sufficient  license,  war- 
rant and  authority  to  use  said  franchise  at  the  city  of  Leav- 
enworth, and  collect  tolls  therefor,  without  other  or  further 
license  fi-om  the  county  of  Leavenworth  or  any  other  author- 
ity." A  demurrer  was  filed  to  this  special  plea,  and  over- 
ruled and  excepted  to.  No  reply  to  this  was  filed,  and  the 
defendant  was  entitled  to  a  final  judgment  and  discharge  on 
it;  and  for  this  reason,  [*137]  if  for  no  other,  the  judgment 
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tnuflt  be  affirmed.  All  subsequent  proceedings,  being  irre- 
gular and  void  except  the  final  judgment,  might  be  totally 
disregarded,  but  the  question  being  of  great  interest  to  the 
county,  it  being  entitled  to  the  penalty  if  any  be  incurred, 
and  to  the  defendant,  as  it  involves  a  large  amount,  and  aa 
there  are  other  indictments  pending  in  the  district  court  sit- 
ting in  Leavenworth  county,  from  which  coiut  this  caae 
comes  to  tliis  court  on  appeal,  we  shall  decide  the  whole 
question  on  ita  merits  as  though  a  reply  denying  it  had  been 
put  in  to  the  special  plea.  The  trial  came  on,  and  a  verdict 
of  not  guilty  was  rendered  by  the  jury,  and  judgment  accord- 
ingly. On  the  trial  the  court  gave,  among  others,  the  follow- 
ing instructionB :  "That,  the  plaintiff  having  produced  no 
evidence  to  show  that  the  defendant,  William  8.  Reybnm, 
had  not  taken  out  a  license  to  keep  said  ferry,  the  defendant 
was  entitled  to  a  verdict  of  acquittal,  and  that  if  the  jury 
believe,  from  the  evidence,  that  the  defendant,  William  8. 
Reyburn,  was  the  assignee  of  the  original  parties  named  in 
the  defendant's  special  plea,  and  in  the  act  of  the  legislature 
referred  to  above,  he,  the  defendant,  was  on  that  ground 
entitled  to  a  verdict  of  acquittal."  These  instructions  were 
excepted  to.  Record  evidence  was  allowed  to  show  a  regular 
assignment  of  the  ferry  privilege  from  the  original  grantors 
to  the  defendant,  and  excepted  to ;  and  the  errors  complained 
of  are :  First.  The  overruling  of  the  demurrer  to  the  special 
plea.  Second.  The  allowing  record  evidence  of  the  assign- 
ment. Third.  The  instructions  of  the  court,  [*138]  that  it 
was  incumbent  on  the  territory  to  produce  evidence  thai  the 
defendant  had  no  license  from  the  county  tribunal  to  keep 
said  ferry. 

We  will  consider  these  questions  in  the  order  above  stated : 
first.  It  ia  contended  that  the  demurrer  to  the  special  plea 
should  have  been  suatiiined — Jirst,  because  it  is  had  in  form, 
in  this,  that  it  does  not  give  the  title  of  the  special  act  set  up, 
or  the  date  of  its  passage ;  and  to  sustain  this  view  the  ninety- 
ninth  section  (p.  198)  of  tlie  laws  of  1859  is  relied  upon,  which 
reads :  "  In  pleading  a  private  statute,  or  a  right  derived  there- 
from, it  is  sufficient  to  refer  to  the  statute  by  its  title,  and 
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the  day  of  its  approval,  and  the  cGuriP  ixius|;  take  notice  there- 
of." At  common  law  it  is  conceded  that,  in  pleading  such 
statute,  it  must  have  heen  fully  set  out,  but  the  object  of  this 
section  was  to  obviate  and  dispense  with  that  prolixity  of 
pleading,  but  to  require  definiteness  enough  to  fully  advise 
the  opposite  party  what  law  was  relied  upon  to  secure  the 
right  claimed.  The  section,  in  our  judgment,  only  gives  an 
example,  but  does  not  require  that  it  shall  always  be  followed, 
and  we  are  strengthened  in  this  view  by  the  fact  that  not  one 
of  the  acts  passed  at  the  first  session,  when  the  grant  of  the 
ferry  privilege  was  enacted,  has  any  day  of  passage  fixed  to 
or  on  it,  and  it  is,  therefore,  impossible  to  give  the  day  on 
which  any  of  the  numerous  acts  of  that  session  was  passed. 
It  would  be  an  unreasonable  and  unwarrantable  construction 
to  the  section  above  quoted  from  the  acts  of  1859,  to  hold 
that  the  legislature  thereby  intended  to  say  that,  in  pleading 
any  private  statute,  [*139]  or  any  right  derived  therefrom, 
passed  at  the  first  session  of  the  territorial  legislature,  the 
statute  should  be  set  out  at  full  length  as  at  the  common  law 
practice,  knowing  as  they  did  that  it  was,  and  would  be,  im- 
possible to  give  tiie  day  of  the  passage  of  any  of  the  acts  of 
that  session.  But,  if  tiiis  is  a  defect  in  the  plea,  it  can  not 
avail  to  reverse  the  judgment  here.  Section  two  hundred  and 
seventy-six  (p.  226)  of  the  laws  of  1859,  on  the  subject  of  ap- 
peals in  criminal  cases,  provides  as  follows:  "On  an  appeal 
the  court  must  give  judgment  without  regard  to  technical 
errors  or  defects,  or  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  Surely,  if  this  is  a  defect,  it 
is  but  a  technical  one,  for  it  can  not  be  said,  when  a  plea,  as 
in  this  instance^  tells  the  session  at  which  the  law  was  passed, 
and  refers  to  the  book  and  page  in  and  on  which  it  may  be 
found  among  the  published  laws,  that  the  substantial  rights 
of  the  adverse  party  are  affected,  because  the  title  of  the  act 
and  day  of  its  passage  are  not  given.  The  whole  spirit  of 
civil  and  criminal  codes  of  practice  alike  is  to  disregard  tech- 
nicalities and  observe  the  substance  only.  It  is  further  con- 
tended that  the  special  plea  is  bad  in  substance,  because  it 
does  not  aver  that  the  conditions  upon  which  this  privilege 
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was  granted  had  beea  complied  with  by  giving  bond,  as  re- 
quired hy  the  fifth  section  of  the  grant,  and  thtis  showing 
tiiat  hia  right  had  not  been  forfeited.  This  w  a  mistaken 
view.  If  the  question  of  forfeiture  could  have  been  tried  in 
this  caae  and  manner,  then  it  was  the  duty  of  the  plaintiff 
to  have  replied  to  the  forfeiture  by  not  complying  with  the 
conditions;  ['140]  the  defendant  being  in  possesaion,  the  law 
will  presume  that  he  complied  with  the  conditions  upon  which 
he  was  entitled  to  such  poBsession.  But  the  question  of  for- 
feiture could  not  be  tried  in  this  caae  or  in  this  way.  It  could 
only  be  inquired  into  and  determined  by  a  special  proceed- 
ing for  that  purpose,  and  the  writ  of  quo  warraiiio  should  be 
resorted  to  for  this  purpose.  (L.  1859,  p.  579.)  The  decis- 
ions and  common  law  rules  are  so  numerous  and  ^miliar 
that  it  can  not  be  necessary  to  cite  them.  The  plea  was  suf- 
ficient, and  the  demurrer  was  properly  overruled;  but  if  the 
special  pica  is  bad,  and  the  demurrer  had  been  sustained, 
then  there  would  have  been  no  error  in  admitting  the  evi- 
dence which  was  ofTcred  and  admitted  under  the  plea  of  not 
guilty.  We  are  of  opinion  that  all  legal  defenses  to  an  indict- 
ment for  a  violation  of  the  territorial  laws  may  be  given  under 
the  plea  of  not  guilty,  and  that  no  special  plea  is  necessary. 
The  second  alleged  error  is  the  allowing  record  evidence  of 
the  deeds  of  assignment  to  be  given  in  evidence.  In  this 
there  was  no  error.  The  statute  hilly  authorizes  this  evidence 
to  be  given.  The  third  error  complained  of  is,  that  the  court 
instructed  the  jury  that  it  was  incumbent  on  the  territory  to 
produce  evidence  that  the  defendant  had  no  license  from  the 
tribunal  doing  county  business  to  keep  the  ferry.  It  is  said 
that  this  is  requiring  a  negation  to  be  proved,  and  1  Green- 
leaf  on  Et.,  Cp.  106,)  and  Wharton's  Am.  Cr.  Law,  (p.  716,)  are 
cited.  These  authorities  do  not  sustain  the  position  taken. 
T!^ey  only  go  to  cases  [*141]  where  the  subject  matter  of  the 
negative  averment  is  specially  in  the  knowledge  of  the  adverse 
party.  How  stands  the  question  of  license  or  no  license?  If 
granted,  it  must  have  been  by  a  public  tribunal,  with  a  clerk 
and  a  public  record,  subject  to  the  inspection  of  all,  and'  it 
would  have  been  easy  to  have  put  the  clerk  on  the  witneM 
stand,  and  proved  by  him  that  he  had  searched  the  record, 
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H^^uld  find  no  evidence  that  such  license  had  ever  issued, 
a       Vould  have  been  prima  facie  evidence  of  the  truth  of  the 
^'^hnent,  and  then,  had  it  been  necessary,  it  would  have 
devolved  on  the  defendant  to  make  a  more  thorough  search 
of  the  record,  or  show  otherwise  that  a  license  had,  in  fact, 
issued.  P]    No  material  averment  in  an  indictment,  which  is 
denied  by  the  defendant,  is  taken  as  true,  but  it  must  be 
proved  in  some  manner  by  the  prosecution.    There  are  many 
cases  where  negative  averments  must  be  proved.    The  subject 
uiatter  of  this  averment  was  not  peculiarly  in  the  knowledge 
of  the  defendant.    It  was,  and  must  of  necessity  have  been, 
w  much  within  the  knowledge  of  the  public  authorities  as  of 
^e  defendant    It  was  said  in  argument  that  the  section 
above  quoted,  on  which  the  indictment  is  predicated,  applies 
to  all  ferries,  whether  established  by  legislative  grant  or  by 
the  county  board ;  that  the  act  referred  to  in  the  special  plea 
•^as  no  license;  that  it  was  competent  for  the  legislature  to 
^ter  its  terms,  impose  further  restrictions  on  the  possessors 
of  the  ferry,  by  requiring  them  to  take  a  Ucense  from  the 
^unty  tribunals  and  making  them  indictable  if  they  did  not; 
^tid  that  it  might  be  repealed  [*142]  entirely,  and  that  the 
^i^itorial  legislature  may  abrogate  or  impair  the  obligation 
^^  a.    contract    We  admit  that  the  legislature  may  tax  the 
P^iicliise  of  any  property  created  or  called  into  existence  by 
^^  grant;  but  further  than  this,  to  all  and  each  of  these  pro- 
positions, we  put  in  our  unqualified  dissent.    The  act  referred 
^  m  the  plea  is  a  contract  between  the  legislature  and  the 
P^rit^e  and  their  assignees,  which  the  legislature  can  neither 
change,  repeal  nor  impair  the  obligation  ofl    If  it  has  been 
w>rfeited,  it  is  a  judicial  question  which  the  court  alone  can 
^etermine  when  a  proper  case  is  made  for  that  purpose.    It 
^  argued  that  the  provision  of  the  constitution  of  the  United 
states,  prohibiting  the  states  from  passing  any  law  impairing 
we  obligation  of  a  contract,  does  not  extend  to  or  include 
"ie  congress  of  the  United  States,  and  hence,  as  they  are  not 
wbid^gjj^  they  may  pass  such  laws.  This  is  an  extreme  error, 
^«  grows  out  of  a  misunderstanding  of  the  organization  and 
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Mructuie  of  our  government,  and  is  predicated  upon  the 
erroneous  idea  that  the  general  government  is  an  original 
Bovoreignty.  The  eeparate  states  were  original  sovereignties, 
«Qd  may  have  had  power,  as  such,  to  impair  the  obligation 
of  contracta,  until  they  formed  the  constitution,  by  which  they 
voluntarily  prohibited  themselves  from  the  exercise  of  it,  the 
existence  of  which  right  will  be  doubted,  and  the  use  of  it 
was  always  deservedly  condemned  by  all  good  and  just  men. 
The  general  government  is  not  an  original  but  a  derivative 
sovereignty,  upholding  such  powers  only  as  are  granted  to  it 
by  the  constitution,  or  such  [*143]  as  necessarily  arise  and 
follow  &om  those  Bpecifically  granted.  The  general  govern- 
meat  Is  the  delegated  agent,  with  the  constitution  in  its  hand 
aa  its  warrant  of  attorney,  beyond  \vhose  provision  it  can  not 
go  in  its  action.  The  constitution  will  be  searched  in  vain  to 
find  a  special  grant  of  power  to  impair  the  obligation  of  a 
contract;  and  who  shall  justly  say  that  this  power,  immoral 
in  itself,  and  abhorrent  to  every  man's  sense  of  natural  Justice, 
18  a  necessary  implication  arising  from  the  powers  granted? 
We  deny  it.  Congress  having  no  such  power,  could  confer 
none  upon  her  creature  the  territory  of  Kansas,  which  deiives 
all  her  power  from  the  grant  of  congress.  But  congtess  has 
not  attempted  such  an  absurd  thing.  The  organic  act  extends 
the  constitution  of  the  United  States  here,  if  indeed  it  was 
not  here  before,  and  its  whole  spirit,  as  well  as  its  letter,  is 
against  impairing  the  obligation  and  sacredness  of  contracts. 
What  parts  and  provisions  of  the  constitution  were  sent  here? 
Were  they  those  sacred  parts  which  protect  persons,  property 
and  contracts,  or  those  parts  which  provide  for  declaring  war 
and  the  destruction  of  property,  and  all  civil  rights  of  the 
enemy,  consequent  upon  that  state  of  things?  All  jurists 
will  say  the  former,  while  the  practice  in  the  territory  might 
indicate  the  latter.  But,  in  our  judgment,  the  territorial  leg- 
islature has  not  attempted  to  change,  alter  or  impair  the  obli- 
gation of  this  contract;  all  her  legislation  is  consistent  and 
in  harmony  with  the  continued  existence  of  all  the  granted 
rights  under  that  act,  unimpaired.  At  the  first  session  of  Uiu 
legislature,  held  in  1856,  [*144]  two  distinct  systems  of  eetab 
liahing  Cames  were  iuaugoiated,  one  by  specul  giant,  as  in 
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this  special  plea  set  up,  and  the  other  by  general  law,  allow- 
ing the  county  tribunals  to  establish  ferries.  (Laws  of  1855, 
p.  362,  etc.)  This  act  and  that  of  1859  are  one  and  the  same, 
their  provisions  are  the  same,  the  same  sections,  word  for 
word,  are  in  each,  and,  in  fact,  the  new  is  but  a  reprint  of  the 
old,  and  when  the  latter  took  effect  the  former  was  repealed. 
The  new  created  no  new  policy,  but  left  it  as  it  had  been  from 
the  first  session  of  the  legislature.  The  section  under  which 
this  indictment  is  found  applies  solely  and  exclusively  to  such 
ferries,  the  granting  of  license  to  which  ie  provided  for  by 
that  act  This  is  plainly  to  be  understood  by  the  whole  con- 
text of  the  act,  and  to  enable  us  to  give  full  efifect  to  both 
acts,  and  rationality  to  the  expressed  intention  of  the  legis- 
lature, the  first  section  provides  that  no  person  shall  keep  a 
ferry  without  a  license,  or  other  legal  authority.  The  grant 
named  in  the  plea  was  a  legislative  license  and  legal  author- 
ity. The  second  section  provides  for  petitioning  the  county 
tribunals,  and  has  this  proviso:  "That  license  shall  not  be 
granted  to  any  ferry  within  the  limits  granted  to  any  other 
ferry,  previously,  by  legislative  enactment."  This  proviso 
clearly  intended  to  prohibit  the  county  tribunals  from  grant- 
ing a  license  where  the  legislature  had  granted  or  established 
one.  There  is  no  positive  evidence  which  oi  these  acts  was 
passed  first,  as  neither  have  the  date  of  the  approval,  and, 
unless  we  can  find  internal  evidence  to  the  contrary,  we  must 
hold  that  they  took  effect  at  the  same  [*145]  time,  as  both 
were  passed  at  the  first  session.  This  internal  evidence  is 
strong  that  the  special  act  was  granted  first,  from  the  above 
proviso,  which  speaks  of  ferry  grants  previously^  by  legislative 
enactments.  Now,  as  this  was  the  first  session  of  the  legisla- 
ture, previously  could  not  refer  to  any  former  session,  but 
must  mean  a  former  part  of  the  s«ame  session,  and  as  this  is 
the  only  legislative  grant  of  a  ferry  legally  before  us,  we  must 
presume  that  this  is  the  special  one  referred  to  in  this  pro- 
viso. There  is  a  clear  prohibition  upon  the  county  tribunal 
to  issue  a  license  to  a  ferry  at  this  place.  This,  it  must  be 
remembered,  is  one  indictment  for  not  taking  out  a  license. 
It  is  a  solecism  to  say  that  a  man  can  be  indicted  and  suffer 
a  penalty  for  not  doing  that  which  the  la  w  forbids  him  to  do 
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or  to  be  donci.  The  third  section  provides  for  iaBuii^  a  license 
for  one  year.  Tlie  grant  claimed  by  the  defendant  extends 
for  twenty  years,  and  is  a  license  for  that  period.  The  fifth 
section  provides  for  giving  a  bond.  The  special  act  requires 
the  same  thing.  Why  require  two  bonds  to  secure  the  per- 
formance of  the  same  duty?  The  sixth  section  authorize* 
the  county  tribunals  to  fix  the  rate  of  tolls.  The  special  act 
fixes  these  rates  itself^  and  this  is  a  part  of  a  contract  that 
can  not  be  impaired.  It  is  clear  to  us  that  the  legislature 
have  never  intended  to  require  those  holding  grants  firom 
them  to  take  also  a  license  from  their  inferior,  the  county  tri- 
bunals, and  make  themselves  indictable  for  not  doing  so. 
The  twenty-third  section  of  the  general  act  authorizes  the 
county  tribunals  to  impose  a  tax  upon  all  ferries,  and  requires 
[*146]  the  keepers  to  pay  it  when  fixed  by  the  tribunals.  This 
can  be  done  and  enforced,  but  not  by  indictment,  a  conviction 
upon  which  may  result  in  imprisonment.  This  tax  need  not 
be  paid  till  it  is  fixed  by  the  tribunal;  and,  if  the  statute 
does  not  provide  for  ita  collection,  the  common  law  does  by 
civil  action.    There  is  no  loss  for  authorities  on  this  point. 

The  said  judgment  of  the  district  court  is,  in  all  things, 
affirmed ;  a  special  mandate  will  issue  to  carry  it  into  effect, 
and  final  judgment  here  for  costs  in  this  court;  and  it  is 
ordered  that  this  opinioo  be  spread  at  length  on  the  order 
book  of  this  court 
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Paxjcetto  TbwH  Oompant  v.  Jaicbb  S.  Rucksr. 

L  Sxbyiob;  OorporaiUnu  When  a  sommons  is  served  on  the  secre- 
tary of  a  corporation^  the  return  should  state  that  the  president 
or  other  chief  officer  mm  abeent  from  the  county,  or  could  not  be 
found.  M 

2.  PRAcriGi;  Error  s  Sn^preme  OouirL  To  have  irregularities  of  pro- 
cedure and  matters' of  form,  which  are  subject  to  amendment  and 
susceptible  of  legal  adjustment,  so  as  to  promote  substantial  justice, 
corrected,  the  party  aggrieved  must  first  procure  the  action  of  the 
court  below  thereon^  before  the  same  will  be  considered  by  the 
supreme  court  i^ 

Error  from  Marshall  Distriet  Court 
Thb  case  is  fully  stated  in  the  opinion  oftbe  court 

The  opinion  of  the  court  was  delivered  by  [*147j 

Williams,  J.:  The  petition  of  the  plaintiff  in  error  was 
filed  in  this  court  on  the  24th  day  of  May,  1860,  praying  for 
the  reversal  of  the  judgment  of  the  district  court  of  Marshall 
county,  in  the  second  judicial  district,  as  rendered  in  favor 
of  James  S.  Rucker,  the  defendant  in  error  here,  at  the  April 
Term  of  that  court,  1860.  By  default  the  judgment  was  ren- 
dered for  the  sum  of  two  hundred  and  eight  dollars  and 
seventy  cents,  and  also  for  thirty  dollars  and  thirty-five  cents 
interest,  which  had  accrued  up  to  the  time  of  judgment  The 
reversal  of  the  judgment  of  the  district  court  is  sought  upon 
the  following  assignment  of  errors :  First.  That  said  plaintiff 
in  error  had  no  legal  notice  of  the  pendency  of  said  suit. 

[1]  A  tenrloe  of  a  summona  on  a  petaon  who  keeps  boolcs  for  a  corporation,  but 
who  la  not  the  aeoretary  or  the  clerk  of  the  corporation,  or  any  other  officer  or  agent 
of  the  corporation  npon  whom  a  legal  aerrice  may  be  made,  la  not  a  valid  aervlce 
npon  the  corporation.  A  aervlce  in  auch  a  case  muat  be  made  upon  the  person  wAo 
kolda  Ikg  qglee  of  aeeratary  or  clerk  of  the  corporation.  (Chamben  v,  K^  Bridge  Man- 
^fiietary,  16  Kaa.  270.)  Service  on  railroad  and  other  corporations.  (See  Oassler'a 
Oompb  LawB,  {2  8692,  et  aeq.:  Railway  v.  Crowe,  9  Kaa.  496.)  Every  presumption  is  in 
ft.Tor  of  the  retom.  (/ivraAam  v.  McOrav,  8  Kaa.  521.)  How  for  conclusive.  (Bond 
•.  WUtM,  8  Kaa.  228 ;  StaHewealker  v.  Morgan^  15  id.  274 ;  Chamben  «.  Bridge,  16  id.  270.) 
Amendment  of  return.    {Klrkwood  «.  Reedy,  10  Kas.  453 ;  Smith  9.  MdrHn,  20  id.  672.) 

[2]  Irregulailtiea  which  do  not  affect  substantial  rlghta,  and  which  could  be  oor- 
teeted  on  motion  in  the  couxt  below,  will  not  be  considered  by  the  supreme  court 
untQ  they  have  been  passed  upon  by  the  district  court.    (Gray  v.  Ulrich,  8  Kaa.  112.) 

3A— 1   VAB. 
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Second.  The  suit  is  allied,  in  the  petition  of  the  plaintiff 
below,  to  have  been  on  a  note  alleged  to  have  been  lost  or 
stolen,  and  said  petition  is  not  signed  by  the  plaintiff  below, 
nor  by  his  attorney.  Third.  In  the  jurat  of  said  intended 
petition,  it  is  alleged  that  the  lost  or  stolen  "  written  instru- 
ment sued  upon,  was  then  and  there  in  the  hands  of  the  atr 
tomey  of  the  said  plaintiff  below."  Fovxth.  "'A  copy  of  said 
lost  or  stolen  promissory  not«,  alleged  to  have  been  then  and 
there  in  the  hands  of  said  attorney,  was  not  attached  to  nor 
made  a  part  of  said  so  called  petition,  aa  provided  by  the 
code."  Fifih.  No  petition,  as  provided  in  the  code,  was  filed 
by  the  plaintiff  below.  Sixth.  The  agreement  and  bond  of 
indemnity,  referred  to  in  the  petition,  was  not  filed  in  the 
case.  Stvmlh.  The  judgment  ia  for  the  plaintiff  below,  when 
it  [*148]  should  have  been  a  judgment  of  nonsuit.  We  will 
consider  and  dispose  of  the  errors  here  assigned,  in  view  of 
the  record  of  the  case,  and  the  provisions  of  the  code  as  ap- 
plicable to  them.  The  first  error  assigned  is  based  on  the 
fact  (which  appears  of  record)  that  the  summons  was  served 
on  the  secretary  of  the  Palmetto  Town  Company,  and  not  on 
the  president  or  other  chief  officer,  if  found  in  the  county, 
as  prescribed  by  the  code.  It  is  contended  that  the  return 
of  the  officer  who  served  the  summons  should  have  shown 
that  the  president,  or  other  chief  officer,  could  not  be  found 
in  the  county,  to  render  the  service,  aa  made  on  the  secretary, 
legal.  This  position  of  practice  we  consider  is  the  proper 
one,  and  should  be  observed,  in  order  to  a  fuU  compliance 
with  the  statute.  In  the  absence  of  the  president,  or  other 
chief  officer,  a  service  on  the  secretary  would  be,  in  law,  good. 
It  is,  however,  true  that,  in  point  of  fact,  the  secretary,  in  the 
position  he  holds  and  the  business  relation  he  occupies  to  the 
company,  would  be,  perhaps,  as  certain  to  inform  the  com- 
pany of  the  notice  of  the  action,  a&  the  president  or  other 
chief  officer;  still  it  is  our  duty  to  give  effect  to  the  intent  of 
the  legislature,  and,  by  the  use  of  proper  means,  to  enforce 
th*e  observance  of  statutory  provisions.  The  return  of  tlie 
officer  should  have  set  forth  the  fact  that  the  president,  or 
otlier  chief  oiHcer,  "wiis  absent  from  the  county,  or  could 
not  be  found,"  in  order  to  render  the  service  a  perfect  one,  in 
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"%  ^mpliance  with  the  statute.    However,  we  do  not  con- 
1^1     wiis  in  the  light  of  no  service,  but  merely  as  defective. 
«^]  We  do  not  feel  willing,  in  view  of  the  record  and  cir- 
CTunBtances  therein,  when  the  service  was  actually  made  upon 
^e  secretary  of  the  company,  (who  is  recognized  by  the  stat- 
ute as  a  proper  person  on  whom  to  make  the  service,  in  the 
•beence  pf  "  the  president,  or  other  chief  officer,  from  the 
<iouiity,'')  to  conclude  that  there  was  no  service  at  all,  and, 
^erefore,  that  the  court  below  had  no  jurisdiction  of  the 
person  of  the  defendant    The  facts  of  a  proper  legal  service 
pould  and  should  have  been  investigated  and  fairly  settled 
^  the  district  court,  where,  by  the  proper  motion  being  made, 
^at  court  possessed  the  power  and  means,  by  evidence,  to 
^^ertain  the  truth  on  the  subject    If  the  return  of  the  officer 
^uld  have  been  amended,  consistently  with  the  i&cts  of  the 
^^rvice  as  they  really  existed,  so  as  to  make  the  notice  effectp 
"^  in  law,  that  (the  district)  court  was  the  proper  forum  for 
ch  proceeding.    Having  original  jurisdiction,  by  the  exer- 
®  of  which  the  facts  necessary  to  a  fair  and  full  decision 
^d  \y^  adduced  in  evidence,  the  parties  could  there  be  fully 
earci  axnd  justice  done.   Among  other  provisions  of  the  code, 
6^a.rd  against  irregularities  of  procedure  in  the  district 
"^^ta    of  the  territory,  and  advance  substantial  justice  be- 
^^    parties  litigant,  under  the  head  of  "  proceedings  to 
.    ^*^^,  vacate  or  modify  judgments  and  orders  in  the  courts 
.,      ^ich  they  are  rendered,"  is  the  following  power  vested  in 
^^^Xart :  "  That  the  probate  court  or  district  court  shall  have 
*      ^^  to  vacate  or  modify  its  own  judgments  or  orders,  at  or 
^je^t  the  term  at  which  such  judgment  or  order  was  made." 
t^\^e  third  [*160]  subdivision  thereof  is  as  follows :  "  For  mis- 
^kes,  neglect  or  omission  of  the  clerk,  or  irregularity  in  ob- 
taining a  judgment  or  order."    (K  1859,  p.  172,  §  546.)    We 
find  also  that  the  code  affords  the  most  ample  opportunity, 
as  to  time,  for  the  correction  of  such  irregularity  of  proced- 
ure, before  the  same  tribunal,  as  follows:  ^^Proceedings  to 
vacate  or  modify  a  judgment  or  order,  for  the  causes  men- 
tioned in  subdivisions  three  and  six  of  section  five  hundred 
and  forty-six  must  be  commenced  in  three  years."    (L.  1859, 
P'  174,  §  543.)    Sections  five  hundred  and  fifty,  fiye  hundred 
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and  fifty-one  and  five  hundred  and  fifty-^wo,  taken  in  con- 
ne«tion  with  those  above  cited,  clearly  indicate  the  intentior 
of  the  legislature  to  require  a  party  seeking  to  vacate  or  mod* 
ify  the  judgment  or  order  of  the  probate  court  or  districi 
court,  ti»  apply  for  such  purposes  directly  to  the  court  by 
which  the  judgment  was  rendered  or  the  order  made,  and 
thereby  have  the  action  of  that  court  on  the  question  pre- 
sented, before  a  resort  should  be  had  by  appeal  to  a  highei 
tribunal.  For  the  action  of  these  courts,  exercising  original 
jurisdiction,  in  matters  of  irregularity  which  will  not  preju- 
dice the  substantial  justice  of  the  case,  special  rules  and  con- 
ditions thereof  are  prescribed,  which  can  not  be  enforced  in 
this  court,  and  without  which  the  righta  of  parties  would  have 
to  be  disposed  of  upon  mere  legal  requirements  of  form,  in 
practice,  of  the  many  specified  in  the  code.  We  will  refer  to 
one  of  these  as  contained  in  section  five  hundred  and  fifty. 
(Id.  p.  173.)  "A  judgment  shall  not  be  vacated,  on  motion  or 
petition,  until  it  is  adjudged  that  there  is  a  valid  defense  to  th& 
action  on  which  judgment  is  rendered,  [*151]  or,  if  the  plain- 
tiff seeks  Ha  vacation,  that  there  is  a  valid  cause  of  action." 
After  a  careful  consideration  of  the  obvious  design  of  the 
legislature  in  the  enactment  of  the  "Act  to  establish  a  code 
of  civil  procedure,"  we  must  conclude  that  it  was  to  abolish 
the  old  and  rigid  rules  and  practice  of  the  common  law.  They 
'>  \\\  have  expressly  enacted  that  "its  provisions,  and  all  proceed- 

ings under  it,  shall  be  liberally  construed,  with  a  view  to  pro- 
mote its  object  and  assist  the  parties  in  obtaining  justice." 
We  have  arrived  at  the  conclusion  that,  for  irregularities  of 
procedure,  such  as  we  deem  this  to  be,  and  matters  of  form, 
which  are  subject  to  amendment  and  susceptible  of  legal  ad- 
justment in  practice,  so  as  to  promote  the  claims  of  substan* 
tial  justice  of  the  case,  we  can  not  entertain  appeals  of  error 
in  this  court.  Parties  must,  before  a  resort  is  had  to  the  ap- 
pellate jurisdiction  of  this  court  in  such  matters,  procure  the 
action  of  the  proper  court  thereon,  and,  if  ^^^ieved  by  the 
decision  tiiereof,  a  party  may,  by  the  usual  proceeding  of  law, 
have  resort  to  the  appellate  jurisdiction  of  this  tribunal,  and 
have  the  judgment  ttiereof  in  affirmance  or  reversal  of  the 
ruling  and  adjudicatiou  of  the  coiurt  of  original  jurisdiction. 
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This  view  of  the  case,  we  are  satisfied,  will  carry  out  the  mani- 
fest intention  of  the  legislatulre,  prevent  delay  by  frivolous 
proceedings  of  error  in  this  court,  and  promote  the  attain- 
ment of  justice.  This  being  a  judgment  by  default,  it  can 
not,  therefore,  be  successfully  urged  that  the  plaintiff  in  error 
was  precluded  from  a  resort  to  action,  as  to  the  matters  here 
complained  of,  in  the  court  below.  The  [*152]  statute  gives 
the  party  three  years  time  to  move  to  vacate  or  modify  the 
judgment  there.  When  such  motion  is  made,  and  the  party 
shall  feel  aggrieved  by  the  decision  of  that  court,  time  enough 
is  given  them  to  invoke  the  power  of  this  tribunal  for  a  review 
of  the  rulings  of  the  district  court  in  the  matters  of  complaint 
here  presented  in  this  case.  It  will  be  unnecessary  to  say 
anything  in  reference  to  the  other  assignments  of  error  filed 
here,  as  they  are  all  of  such  a  nature  as  to  have  been  amend- 
able or  otherwise  properly  disposed  of  by  the  court  below. 
What  we  have  above  said  of  the  first  is  equally  applicable  to 
them. 

It  is,  therefore,  ordered  by  this  court,  that  the  petition  in 
error  of  the  plaintiff,  and  summons  of  this  court,  be  and  is 
dismissed,  and  the  cause  remanded  to  the  district  court  of 
Marshall  county  for  further  proceedings,  in  accordance  with 
law.  The  costs  of  the  proceedings  in  this  court  to  be  paid 
by  the  plaintiff  in  error.  Judgment  to  be  entered  accordingly. 


Thb  Tebbtioby  or  Kansas,  ex  rd.  Alfbed  S.  Gosi^ 

V.  M.  V.  Cutler. 

1.  Habbas  Cobfus.  The  restraint  of  liberty,  which  la  made  the  sub- 
ject of  inquiry  by  the  writ  of  habeas  corpus,  is  a  confinementi 
custody  and  illegal  restraint  of  the  personal  liberty  of  the  party 
applying  for  the  benefit  of  the  writ;  a  custody  of  the  body;  aaj 
duress  or  restraint  of  the  person  whereby  he  is  prevented  from 
exerdfiing  the  liberty  of  going  when  and  where  he  pleases.  A 
mere  m^Nral  restraint  is  not  sufficient  ,  [*153] 

NoTx.— See  the  cam  of  Jte  reifVeAeff,  (XKMt) 
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2, ;  B<dL    Persons  discharged  on  bail  will  not  be  considered 

as  restrained  of  their  liberty,  so  as  to  be  entitled  to  the  writ  of 
habeas  corpus  directed  to  their  bail, 

8. ;  Edum  to  WriL    A  return  to  a  writ  of  habeas  corpus, 

showing  that,  at  the  time  of  the  service  of  the  writ  of  habeas  cor- 
pus, the  petitioner  was  not  in  his  custody  or  restrained  of  his  liberty 
by  him,  and  also  showing  that,  by  his  own  voluntary  act,  the  peti- 
tioner had  answered  the  demands  of  the  commitment  by  virtue  of 
which  he  had  been  in  custody,  by  giving  a  bail  bond,  as  required 
by  law,  to  appear  and  answer  at  the  next  term  of  the  district  court 
of  the  proper  county,  is  conclusive,  unless  successfully  traversed  in 
fact 

Peiitum  for  Writ  of  Habeas  ChrpuB. 
The  case  is  fully  stated  in  the  opinion. 

0.  B.  Holmany  for  relator. 
Thomas  P.  FenUm,  for  rt^pohdent. 

The  opinion  of  the  court  was  delivered  by 

Williams,  J.:  On  the  23d  day  of  June,  1860,  Alfred  P. 
Goss  filed  his  petition  in  the  supreme  court  of  the  territory, 
(the  court  being  then  in  seBsion  at  the  city  of  Leavenworth,) 
praying  for  a  writ  of  habeas  corpus.  The  petition  sets  forth 
the  following  fects:  "That  at  the  county  of  Leavenworth, 
Kansas  territory,  he  was  illegally,  unlawfully  and  unjustly 
detained  and  restrained  of  his  liberty  by  Martin  V.  Cutler,  a 
constable  of  the  said  county.  That  he  was  thus  restrained 
of  his  liberty  under  color  of  authority  derived  from  a  war- 
rant of  commitment,  for  the  imprisonment  of  petitioner, 
issued  by  one  W.  H.  Fox,  a  justice  of  the  peace  in  and  for 
the  town  of  Delaware,  in  said  xjounty.  That  the  facts  con- 
cerning said  arrest  and  detention  are  as  follows,  viz:  On  the 
29th  day  of  May,  1860,  one  H.  D.  Smith  made  a  complaint 
in  writing,  and  under  oath,  before  [*154]  one  Bucks,  a  jus- 
tice of  the  peace  of  said  county,  charging  petitioner  with  the 
crime  of  perjury,  upon  which  a  warrant  was  issued*  That, 
on  the  20th  day  of  June,  1860,  he  was  arrested  and  taken 
before  W.  H.  Fox,  a  justice  of  the  peace,  by  whom,  after 
examination  had,  he  was,  on  the  23d  day  of  the  same  month, 
committed  to  the  jail  of  said  county,  in  de&ult  of  bail  in  the 
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>(^  ^^f  I800.    That,  by  virtue  of  the  commitment  issned  by 

Uv    Jtistioe,  he  was  then  unlawfully  restrained  of  his  liberty 

J  ^d  ooQstable.    That  such  commitment  was  issued  under 

fiurcamstances  not  allowed  by  law,  there  being  before  said 

justioe  no  evidence,  upon  the  examination  and  hearing,  that 

any  crime  had  been  committed.    Whereupon  the  writ  of 

habeas  corpus  was  issued  by  the  court,  and  served  on  the 

said  Cutler,  constable,  to  which  the  following  return  was 

made  by  him,  to  wit:  "That  he  had  not  the  body  of  said 

Gobs  in  his  custody,  or  under  his  power  or  restraint    That, 

before  the  service  of  the  writ  of  habeas  corpus  was  had  upon 

bim,  he  had  the  body  of  said  Gossin  his  custody  and  under 

his  restraint,  by  the  authority  of  a  writ  of  commitment  to 

him  directed,  as  constable  of  said  county  of  Leavenworth, 

which  writ  was  issued  by  W.  H.  Fox,  a  justice  of  the  peace 

of  said  county;  by  which  writ  of  commitment  he  was  com- 

Qianded  to  commit  the  said  Goss  to  the  jail  of  said  county, 

until  he  give  good  and  satis&ctory  bail  in  the  sum  of  eight 

hundred  dollars,  or  be  otherwise  discharged  according  to 

^w.    That  while  in  his  custody  and  under  his  restraint,  by 

^Jrtue  of  the  said  writ  of  commitment,  (which  is  attached 

f*155]  hereto  and  shown  to  this  court,)  by  virtue  of  the 

power  vested  in  him  by  law,  he,  the  said  Cutler,  did  approve 

^^and  accept  a  bail  bond  as  offered  by  the  said  Goss,  (which 

^^^d  bail  bond  is  hereto  attached  and  shown  to  the  court,) 

^^d  did  thereupon,  on  the  23d  day  of  June,  1860,  permit  the 

^^d    Goss  to  go  at  liberty.    And  defendant  further  states 

^^^>  at  the  time  of  the  service  of  said  writ  of  habeas  corpus, 

^   Had  no  control  or  authority  over  the  body  of  the  said 

J^^^^Bb  whatever,  and  has  not  now,  and,  such  being  the  case, 

^   <ia,n  not  bring  the  body  of  said  Goss  before  this  court. 

-^^ted  June  26,  1860."    TTiereupon,  the  case  having  been 

'^^^^d  for  hearing,  0.  B.  Holman,  Esq.,  appeared  on  behalf 

^^  tlxe  accused,  and  Thos.  P.  Penlon,  prosecuting  attorney 

fet  the  county  of  Leavenworth,  appeared  for  the  territory; 

"thereupon  the  attorney  for  Goss  demurred  to  the  return  of 

fee  constable,  as  insufficient  in  law  to  prevent  the  due  effect 

<^f  a  writ  as  issued  upon  the  petition  of  the  relator.    Among 

^d  papers  of  the  case,  making  a  part  of  the  return  of  the 
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constable,  waQ  the  ball  bond  given  by  the  prisoner,  GbsS) 
with  security,  to  the  constable,  duly  approved  and  condi* 
tioned  for  the  appearance  of  the  prisoner  at  the  next  district 
court  of  Leavenworth  county,  on  the  2d  day  of  August,  1860| 
to  answer  to  any  indictment  which  may  be  found  against 
him  for  perjury,  etc.,  bearing  date  June  23, 1860.  The  attor- 
ney for  Goss  insisted  upon  a  hearing  of  this  case  by  the 
court  on  the  merits,  as  presented  by  the  return  of  the  justice, 
proceedings  and  the  evidence,  and  also  contended  tiiat^  in 
the  original  information  and  the  [*156]  commitment  issued 
by  the  justice,  there  was  no  crime  known  to  the  law  properly 
charged.  The  attorney  for  the  prosecution  contended  that 
the  return  of  the  officer  to  the  writ  of  habeas  corpus  was 
conclusive,  showing  that,  at  the  time  of  the  issuance  of  the 
writ  of  habeas  corpus,  the  prisoner  was  not  in  his  custody, 
or  in  any  way  restrained  of  his  liberty  by  him,  having,  by 
his  own  act,  in  compliance  with  the  law,  released  himself  by 
giving  bond,  with  security  for  his  appearance  at  the  next 
district  court,  to  answer  to  the  charge  upon  which  he  had 
been  arrested.  That  he  was  not  in  court,  so  as  to  be  forth- 
coming for  the  purposes  of  this  hearing  as  required  by  law, 
and  therefore  this  court  could  take  no  l^al  cognizance  of 
the  matter.  This  being  substantially  the  state  of  the  case, 
as  presented  here,  we  will  proceed  to  announce  the  opinion 
of  the  court  upon  it. 

The  code  of  this  territory,  by  the  "  Act  regulating  proceed- 
ings on  writs  of  habeas  corpus,"  in  clear  and  definite  terms; 
designates  the  condition  and  persons  who  may  claim  the 
benefit  of  the  proceeding  under  this  writ  The  language  of 
the  act  is:  ^^ Every  person  committed^  detained,  cof^ned  or  re* 
etrained  of  his  liberty,  within  this  territory,  for  any  criminal 
or  supposed  criminal  matter,  under  any  pretense  whatever, 
except  when,  according  to  the  provisions  of  this  act,  such 
person  can  be  neither  discharged  nor  bailed,  nor  otlierwise 
relieved,  may  prosecute  a  writ  of  habeas  corpus,  as  herein- 
after provided,  to  inquire  into  the  cause  of  such  confinement 
or  restraint"  (L.  1859,  p.  430,  §  1.)  The  second  section 
thereof  authorizes  this  [*157]  court  to  act  judicially  in  such 
cases,  after  prescribing  the  manner  of  proceedings  under  the 
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writ,  the  service  thereof,  etc.  The  nineteenth  section  of  the 
act  provides:  "That  every  officer  or  other  person  upon  whom 
finch  writ  of  habeas  corpus  shall  be  duly  served,  shall  state 
on  his  return,  plainly  and  unequivocally:  First.  Whether 
he  has,  or  has  not,  tlie  party  in  his  custody,  or  under  his 
power  or  restraint.  Second.  If  he  has  the  party  in  his  cus- 
tody or  power,  or  under  his  restraint,  he  shall  state. the 
authority  and  true  cause  of  such  imprisonment  or  restraint, 
setting  forth  the  same  at  large.  Third.  If  the  party  be  im- 
prisoned or  detained  by  virtue  of  any  writ,  order  or  warrant, 
or  other  written  authority,  a  copy  thereof  shall  be  annexed 
to  the  return,  and  the  original  shall  be  produced  and  exhib* 
ited,  on  the  return  of  the  writ,  to  the  court  or  officer  to  whom 
the  same  is  returnable.  Fourth.  If  the  person  making  the 
return  shall  have  had  the  party  in  his  power  or  custody,  or 
under  his  restraint,  at  any  time  before  the  service  of  the 
writ,  and  has  transferred  such  custody  or  restraint  to  another, 
the  return  shall  state  particularly  to  whom,  at  what  time, 
for  what  causes,  and  by  what  authority  such  transfer  took 
place." 

Here  we  have,  in  specific  terms,  the  statutory  enactment 
in  relation  to  the  return  which  is  required  of  the  person  or 
officer  to  whom  the  writ  is  directed.  In  the  most  unmis- 
takeable  terms,  throughout,  it  contemplates  a  confinement, 
custody  and  illegal  restraint  of  the  personal  liberty  of  the 
party  applying  for  the  benefit  of  the  writ — a  custody  of  the 
body.  That  this  [*158]  is  the  true  intent  and  meaning  of 
the  act  is  manifest  upon  an  examination  of  sections  twenty- 
one,  twenty-two,  twenty-five,  thirty-one,  thirty-five,  thirty- 
nine,  forty-three  and  forty-eight  of  the  act,  all  of  which  clearly 
contemplate  a  custody  of  the  body,  and  a  restraint  of  the 
liberty  of  the  person  of  the  petitioner,  and  the  actual  bring- 
ing of  his  body  before  the  court  or  officer  of  the  law  by 
whom  the  writ  was  issued.  This  is  the  purpose  of  the  law, 
and  the  object  sought  to  be  attained  by  the  writ,  that  the 
person  who  is  restrained  of  his  liberty  may  be  in,  and  (until 
the  matter  is  judicially  inquired  into  and  disposed  of)  sub- 
ject directly  to,  the  powers  of  the  judge  or  court,  upon  the 
decision  of  the  court.    If  the  imprisonment  or  restraint  of 


RP 


668  SUPREME  COURT  OF  KANSAa 

The  Tenib»7,  ex  rtL,  v.  Cutler. 

constable,  wae  the  bail  bond  f^ven  bj  the  prisoner,  Goss, 
I  <  I  with  security,  to  the  constable,  duly  approved  and  coadi- 

I        ..  tioned  for  the  appearanoe  of  the  prisoner  at  the  next  district 

'  .  I   '  court  of  Leavenworth  county,  on  the  2d  day  of  August,  1860^ 

to  answer  to  any  indictment  which  may  be  found  against 
him  for  perjury,  etc.,  bearing  date  June  23, 1860.  The  attor- 
ney for  Oosa  insisted  upon  a  hearing  of  this  case  by  the 
court  on  the  merite,  as  presented  by  the  return  of  the  justice, 
proceedings  and  the  evidence,  and  also  contended  Uiat,  in 
the  original  information  and  the  [*156]  oommitment  issued 
by  the  justice,  there  was  no  crime  known  to  the  law  properly 
charged.  The  attorney  for  the  prosecution  contended  that 
Hie  return  of  the  officer  to  tlie  writ  of  habeas  corpus  was 
conclusive,  showing  that,  at  the  time  of  the  issuance  of  the 
writ  of  habeas  corpus,  the  prisoner  was  not  in  his  custody, 
or  in  any  way  restrained  of  his  liberty  by  him,  having,  by 
his  own  act,  in  compliance  with  the  law,  released  himself  by 
giving  bond,  with  security  for  his  appearance  at  the  next 
district  court,  to  answer  to  the  charge  upon  which  he  had 
been  arrested.  That  he  was  not  in  court,  so  as  to  be  forth- 
coming for  the  purpose  of  this  hearing  as  required  by  law, 
and  therefore  this  court  could  take  no  legal  cognizance  of 
the  matter.  This  being  substantially  the  state  of  the  case, 
as  presented  here,  we  will  proceed  to  announce  the  opinion 
of  the  court  upon  it. 

The  code  of  this  territory,  by  the  "  Act  regulating  proceed- 
ings on  writs  of  habeas  corpus,"  in  clear  and  definite  terms,' 
designates  the  condition  and  persons  who  may  claim  the 
benefit  of  the  proceeding  under  this  writ  The  language  of 
the  act  is:  "Every  person  committed,  detained,  cor^ned  or  re- 
itrained  of  his  liberty,  within  this  territory,  for  any  criminal 
or  supposed  criminal  matter,  under  any  pretense  whatever, 
except  when,  according  to  the  provisions  of  this  act,  such 
person  can  be  neither  discharged  nor  bailed,  nor  otherwise 
relieved,  may  prosecute  a  writ  of  habeas  corpus,  as  herein- 
after provided,  to  inquire  into  the  cause  of  such  confinement 
or  restraint"  (L.  1859,  p.  430,  §  1.)  The  second  section 
thereof  authorizes  this  [*157]  court  to  act  judicially  in  such 
cases,  after  prescribing  the  nuuiner  of  proceedings  under  the 


JUNE  TERM,  1860.  ^71 

dty  of  Leavenworth  t.  HickSt 

Law  Dictionary,  574;  3  Yeates'  Rep.  263;  1  Serg.  <fe  R.  8560 
In  this  case  the  return  of  the  respondent,  unless  successfully^ 
traversed  in  fact,  is  conclusive,  showing,  in  the  first  place, 
that,  at  the  time  of  the  service  of  the  writ  of  habeas  corpus. 
Qie  petitioner  [*160]  was  not  in  his  custody,  or  restrained 
of  his  liberty  by  him,  and  also  showing  that,  by  his  own 
voluntary  act,  the  petitioner  had  answered  the  demands  of 
ihe  commitment  by  virtue  of  which  he  had  been  in  custody, 
by  giving  a  bail  bond,  as  required  by  law,  to  appear  and 
answer  to  any  indictment  which  might  be  found  against  him 
at  the  next  term  of  the  district  court  of  the  proper  county. 

It  is  ordered  by  this  court  that  the  writ  of  habeas  corpus, 
as  issued  in  this  case,  be  dismissed,  together  with  all  pro- 
ceedings heretofore  had  thereon,  and  that  the  costs  of  this 
proceeding  be  paid  by  the  petitioner. 


Ths  City  or  Leavenwobth  v.  Ctrus  Hioks. 

1.  Default.  It  is  within  the  discretion  of  the  court,  as  to  when  a 
case  in  which  the  defendant  is  in  de&ult  may  be  set  for  trial  ox 
assessment  of  damages.  Ul 

[1]  The  rule  would  seem  to  be  that  a  judgment  upon  defkult  may  be  rendered  at 
uiy  time  during  any  term  of  court  Thete  i>  no  reason  In  the  nature  of  things  to 
Ifae  contrary,  and  no  statutory  restriction,  except  that  when  placed  on  the  trial  docket 
it  should  be  on  or  after  the  day  on  which  it  is  there  set  for  triaL  {Race  v.  Maionyt  21 
Cis.  37.)  When  the  issues  have  been  made  up  In  a  case,  and  where  one  of  the  pa^ 
lifls  has  fklled  to  appear  at  the  trial,  it  is  competent  for  the  party  who  is  present  to 
ittbmit  the  issue  to  the  court  for  decision  and  Judgment  It  is  sufficient  in  such  case 
that  the  court  finds  generally  in  fltvor  of  the  plaintiff  or  defendant,  unless  requested 
Id  do  otherwise.    (BaSwaif  ir.  Bbrneif,  5  Kas.  840.) 

Granting  or  revising  a  motion  to  set  aside  a  deCault  and  giving  leave  to  answer, 
is  a  matter  resting  to  a  great  extent  in  the  sound  discretion  of  the  court  (Haight  v. 
Sdrndc,  6  Kas.  192.)  An  order  of  the  district  court  setting  aside  a  Judgment  rendered 
on  a  defkult  end  allowing  the  defendant  to  answer  to  the  petition  of  the  plaintiff, 
is  not  such  an  order  as  may  be  reviewed  by  the  supreme  court  while  the  suit  is  still 
pending  in  the  district  court  (JfcC^iOocA  «.  J9od^,  8  Kas.  476.)  A  Judgment  rendered 
by  default  on  a  service  of  a  summons  made  on  the  return  day  is  not  void,  but  is  valid 
until  set  aside  or  reversed ;  and  such  a  Judgment  though  irregular,  can  be  attacked 
only  by  the  judgment  debtor,  or  by  his  legal  representatives,  and  that  only  in  a  di- 
rect proceeding  instituted  for  that  purpose.  {Arvutrong  v.  Cfrant,  7  Kas.  285.  See,  in 
connection  with  the  foregoing  cases,  McPhenon  v.  Kingtbdker,  22  Kas.  646 ;  Johnson  v, 
Laugktih,ll6.959;  Brown r  flMmet,  19 id. 567 ;  Cboperv.  Omdoit,  16id.672;  Weaoerv. 
Gardner,  UitLUl,) 
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2.  Jinx^inEBT;  Motion  to  VaeaU,  The  provisionB  of  Bcction  five  hun- 
dred ajiid  forty-fieven  of  the  code,  (L.  1859,  p.  173,)  that  a  motioii  to 
vacate  a  Jud^ent^  hecause  of  its  rendition  before  the  action  regu- 
larly stood  for  trial,  can  be  made  only  on  the  first  three  days  of  l^e 
Bocceeding  term,  prescribes  the  time  within  which  a  party  may  come 
into  oonrt  to  vacate  a  judgment  which  has  been  entered  against  hlxn 
in  an  action  which  had  not  been  properly  entered  on  the  trial  docket. 
A  party  may  make  soch  a  motion  at  the  same  time  at  which  the  judg- 
ment is  rendered;  and  when  so  made,  and  the  party  appears  at  the 
same  term,  for  the  purpose  of  hearing  the  motion,  the  court  may 
properly  hear  and  determine  the  motion. 

8. ;  DefauU.    Where  a  de&ult  and  judgment  were  rendered 

at  the  May  term,  1859,  and  the  defendant  appears  at  the  December 
term,  1859,  being  the  second  term  after  judgment,  and  moves  the 
court  to  suspend  proceedings  in  order  to  enable  him  to  file  a  motioii 
to  vacate  the  judgment,  it  is  not  error  to  deny  the  motion.    [*161] 

4.  Damages;  Notice  of  AsusimenL  A  defendant  who  has  been  duly 
summoned,  and  is  in  defEiult,  is  not  entitled  to  notice  of  .the  assess- 
ment of  damages.  He  is  in  court  for  all  purposes  until  the  rendi- 
tion of  the  judgment. 

Error  from  Lecwenworih  District  Oourt 
Thb  case  is  fully  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by 

Williams,  J. :  On  the  12th  day  of  April,  1859,  Cyrus  Hicks 
filed  his  petition  and  precipe  for  summons,  in  the  district 
court  of  Leavenworth  county,  against  the  city  of  Leavenworth. 
By  his  petition  he  claimed  damages  of  the  city,  as  a  corpora- 
tion, for  injury  to  his  real  estate  situated  on  Cherokee  street, 
in  consequence  of  the  alterations  of  the  grade  of  said  street, 
Delaware,  Third  and  Fourth,  by  which  the  water  flowing 
down  said  street  was  turned  upon  his  premises,  and  his  cellai 
flooded,  insomuch  that  he  was  thereby  prevented  from  enjoy- 
ing the  legitimate  use  and  benefit  of  his  premises.  His  dam- 
ages are  laid  at  the  sum  of  four  hundred  and  eleven  dollars 
and  ninety-five  cents,  for  which  sum  he  claims  judgme^t. 
with  costs.  The  record  shows  that  a  summons  was  duly 
issued  and  served,  on  the  6th  day  of  April,  1859,  and  return- 
able on  the  8th  day  of  April,  A.  D.  1859.  At  the  May  adjourned 
temi  of  the  district  court  for  the  county  of  Leavenworth^  the 
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cause  was  ordered  for  trial;  tie  defendant  was  called,  but 
failed  to  appear  and  answer  to  the  petition  of  the  plaintiff, 
whereupon  a  default  was  entered.  An  order  for  an  inquiry 
of  the  damages  to  be  recovered  by  the  plaintiff  was  [*162] 
made  by  the  court  on  the  same  day.  At  the  December  term, 
1859,  on  motion  of  the  plaintiff's  attorney,  the  cause  was 
referred  to  A.  F.  Callahan,  as  master  commissioner,  to  take  an 
account  between  the  parties,  and  assess  the  damages  of  the 
plaintiff,  and  make  report  thereof  at  the  same  term  of  the 
court  Afterwards,  on  the  13th  day  of  December,  1859,  the 
attorney  of  the  plaintiff  caused  a  notice  to  be  issued  by  the 
court,  informing  the  defendant  that  the  plaintiff  would  be 
called  to  testify  in  the  case,  service  of  which  was  accepted  by 
the  attorney  of  the  defendant,  on  the  10th  day  of  December, 
1859.  A  certificate  of  his  appointment  was  issued  to  A.  F. 
Callahan,  the  commissioner,  and  on  the  13th  day  of  Decem- 
ber, 1859,  the  master  commissioner  filed  his  report  in  the 
court  as  follows,  viz:  "That,  from  the  evidence  I  have  taken 
in  this  case,  which  is  attached  hereto  and  made  part  hereof, 
marked  'A,'  I  find  there  is  now  due  from  the  defendant  the 
sum  of  four  hundred  and  eleven  dollars  and  ninety-five  cents." 
On  the  17th  day  of  December,  1859,  on  motion  of  the  plain- 
tiff's attorney,  the  report  of  the  master  commissioner  was 
confirmed  as  filed,  and  judgment  thereon  entered  by  the 
court  Afterwards,  at  the  same  term,  the  attorney  of  the 
defendant  appeared  in  court  and  made  his  motion  to  vacate 
the  judgment,  which  motion  was  overruled,  to  which  ruling 
of  the  court  defendant's  counsel  excepted.  The  counsel  for 
the  defendant  then  made  his  motion  "to  suspend  proceedings 
on  the  judgment  rendered,  until  the  motion  to  vacate  be 
heard,  and  until  it  would  have  been  duly  [*163]  reached  in 
its  order  on  the  trial  docket  of  the  court."  This  is  substan- 
tially the  state  of  the  record,  as  the  case  is  therein  presented. 
The  bill  of  exceptions  taken  by  the  defendant's  counsel,  cer- 
tified by  the  judge,  and  on  file  here,  presents  the  following 
grounds  of  error,  viz:  "The  refusal  of  the  court  to  suspend 
proceedings  in  the  case  until  the  motion  to  vacate,  modify 
or  set  aside  the  judgment  should  be  argued,"  and  in  this,  that 
the  court  refused  said  proceedings,  although  the  judgment 
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was  rendered  in  said  cause  at  the  time  when  divers  other 
causes  were  upon  the  trial  docket  of  the  court  yet  untried, 
and  not  disposed  of,  in  advance  of  said  cause,  and  because 
"the  court  decided  that  no  notice  was  necessary  to  be  given 
by  the  master  commissioner  to  defendant  to  be  present  at  the 
assessment  of  damages,  after  default  in  the  case  and  reference 
to  said  commissioner."  Upon  these  allegations  of  error  she 
(the  city)  asks  a  reversal  of  the  proceedings.  As  this  case  is 
presented  to  us  by  the  record  of  the  court  below,  we  find  no 
ground  for  a  reversal  of  the  judgment  and  proceedings  there- 
on. For  aught  that  appears  properly  before  us,  the  case  was 
regularly  set  and  called  for  trial,  and  the  defendant,  having 
been  duly  notified  to  appear  and  answer  to  the  petition  of  the 
plaintiff  in  the  action,  made  default.  After  the  judgment  of 
the  court  was  rendered,  she  appeared,  by  her  attorney,  and 
moved  the  court  to  vacate  the  judgment  rendered  against  her, 
on  the  ground  that  other  causes  which  were  placed  on  the  trial 
docket,  and  which  preceded  this  one  on  the  calendar,  were 
not  tried  or  disposed  of.  This  objection  can  not  be  recognized 
[*164]  as  valid.  It  frequently  happens  that,  upon  calling  the 
causes  for  trial,  as  they  stand  entered  upon  the  docket  of  the 
court,  some  of  them  which  stand  first  in  the  order  of  proced- 
ure, as  prescribed  by  the  code,  are  not  in  condition  for  trial, 
and  are  passed,  by  consent  of  parties,  or  for  good  cause  shown 
to  the  court;  when  such  is  the  case,  it  will  not  be  seriously 
urged  that  the  causes  next  in  order  may  not  be  called  for 
trial,  and  that  the  business  of  the  term  must  be  suspended 
until  those  having  priority  of  place  on  the  trial  docket  shall 
be  disposed  of.  Such  a  construction  of  the  code,  and  prac- 
tice thereon,  would  tend  to  unreasonable  delay  and  great 
inconvenience  of  suitors,  and  would  thwart  the  manifest 
design  of  judicial  procedure.  The  code  prescribes  the  man- 
ner in  which  the  trial  docket  shall  be  made  up  for  each  term 
of  the  court,  and  the  order  in  which  the  causes  shall  be  called 
for  trial;  but  certainly  it  can  not  be  urged  that  the  court  may 
not  exercise  a  sound  discretion  as  to  the  matter  here  com- 
plained of  by  the  defendant  below.  She  was  not  in  court  at 
all  until  after  the  judgment  had  been  rendered,  having  failed 
to  appear,  notwithstanding  service  had  been  made  on  her  in 
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'^^^^rdance  with  the  requirements  of  the  law.    And  then  she 

oomea  into  court  and  seeks  to  vacate  the  judgment  on  grounds 

raich  most  certainly  have  no  relation  to  a  meritorious  de- 

fei^e  to  the  action.  The  code  (L.  1859,  §  547,  p.  173)  provides : 

Tiiat  the  motion  to  vacate  a  judgment,  because  of  its  rendi- 

^Jon  before  the  action  regularly  stood  for  trial,  can  be  made 

^^y  on  the  first  three  days  of  the  succeeding  term,"  and  this 

L  iSoJ   ig  cited  on  behalf  of  the  plaintiff  here,  to  show  error 

m  the  xxiling  of  the  court  below,  in  this  cause.  We  understand 

tills   exxactment  to  prescribe  the  time  within  which  a  party 

^ay  oome  into  court,  to  vacate  a  judgment  which  has  been 

enter-oii  against  him  in  an  action  which  had  not  been  properly 

enteir^^  on  the  trial  docket.    But  we  think  the  legislature 

never'  oould  have  intended  that,  when  a  judgment  had  been 

regixl3.^1y  entered,  the  plaintiff  should  be  delayed  until  the 

next    t^nn  of  the  court,  and  prevented  from  proceeding  to 

^xeo\xt;ion  thereon,  upon  the  mere  allegation  that  the  defend- 

°    ^^ould  make  a  motion  to  vacate  the  judgment.  The  defend- 

'         -^^ixd  time,  until  the  next  term,  and  within  the  first  three 

.  ^^    tihereof,  to  make  her  motion,  or  she  might  come  in  at 

^^rm,  when  the  judgment  was  rendered,  and  show  good 

^^    for  the  setting  aside  the  judgment,  and  waive  the  time 

^^^^^d  by  the  statute.     In  this  cause  she  did  come  in  at  the 

,     ^*^    in  which  the  judgment  was  rendered,  was  heard,  and 

,  ^*>aotion  was  overruled  by  the  court.    This  appearance, 

^^"*J^  J  viewed,  must  be  considered  voluntary.    The  court  did 

>   V>ecau8e  it  could  not,  compel  her  to  come  in  for  the  pur* 

P    ^^^  of  this  motion.    Having  thus  appeared,  it  was  not  error 

"^iie  court  to  hear  and  determine  the  motion.    In  this 

c^^^  the  default  and  judgment  were  entered  at  May  term, 

,-?^^3  the  defendant  made  no  appearance  in  the  case  until 

^^^mber  term,  1869,  being  the  second  term  after  judgment, 

^_  then  appears,  to  move  the  court  to  suspend  proceedings 

^^1  the  next  succeeding  term,  in  order  to  enable  her  to  file 

^  Motion  to  vacate  the  [*166]  judgment.    The  efiect  of  this 

^oulci  be  to  transcend  the  limits  of  the  statute,  which  allows 

^^®  Party  against  whom  the  j  augment  has  been  entered  to 

<?onio  in  **  within  the  first  three  days  of  the  term  next  suc- 

cceclxj^g  that  when  the  judgment  was  rendered."    On  this 
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Armstrong  t.  Wyandotte  Bridge  Company. 

point  we  find  no  error  in  the  proceeding  of  the  court  below. 
As  to  the  otlier  error  complained  of,  thcit  defendant  was  not 
Qotified  by  the  master  commissioner  of  the  proceeding  Id 
assessment  of  damages,  we  think  it  sufficient  to  aay  that  Bh« 
was  duly  summoned  t«  appear  and  answer  to  the  whole  casa 
The  summons  was  disregarded.  A  default,  in  due  course  of 
law,  wfts  entered.  It  wag  her  right  and  duty  to  appear  if  she 
chose  to  do  so,  either  to  put  in  a  defense  to  the  action,  or. 
after  default,  to  guard  her  interest  In  the  matter  of  assessment 
of  dami^es;  but  the  law  did  not  require  that,  after  default, 
second  notice  of  assessment  should  be  given  to  her.  The 
l^al  efi'ect  of  the  summons  was  sufficient  notice  to  her  for 
all  the  proceedings  of  the  cause,  until  the  rendition  of  the 
judgment. 

Tlie  judgment  of  the  court  below,  and  the  proceedings 
thereon,  is  affirmed. 


Silas  Arustrono  etoLv.  Wyandotte  Bbidgb  Jouf&nt. 

1.  SpEcmc  Performance;  Condition*  Precedetit.  In  an  action  to  en- 
fort.'e  the  specific  perfaTinance  of  a  contract,  based  upon  a  certificate 
for  certain  town  lots,  which  provides  that  the  same  is  "subject  to 
the  condition  of  improvements  within  the  city  limits  to  the  value 
of  five  hundred  dollars  per  share,  within  ten  montha  from  the  date 
of  this  certificate;  and  the  Wyandotte  dty  company  is  hereby 
pledged  to  give  a  good  and  valid  deed  of  the  some,  when  all  of  the 
lots  shall  have  been  di&wn  and  the  above  condition  complied  with," 
the  petition  is  iktally  defective,  in  not  showing  that  the  condition 
in  the  certificate  had  been  performed  in  making  the  improvements 
within  the  dty  limits  within  ten  montha  after  its  date.  It  was  a 
condition  precedent,  and  ite  performance  should  have  been  averred. 

2,  ;  Adminutrakat;  PaHia.    The  adminiatratofB,  as  such,  of 

deceased  parties,  are  not  proper  parties  to  su.h  an  action, 

3. ;  Portia;  Btin.    A  widow  claimini  dower,  or  any  other 

interest  in  the  land,  is  a  proper  party  to  such  iction. 
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L  MiNOBs;  Quardiim  ad  litem.  Minors  cannot  be  brought  into  oonrt 
without  being  duly  aerved.  They  cannot  appear  by  attorney,  oi 
waive  service,  but  must  be  served,  have  a  guardian  appointed,  and 
defend  by  him.  V^ 


Error  frcm  Wyandotte  Dtatriet  Courk 
.   The  case  is  fully  stated  in  the  opinion  of  the  cotnt. 

The  opinion  of  the  coturt  was  delivered  by  j 

PEmr,  C.  J.:  This  is  a  petition  in  error  to  the  district 
court  sitting  in  Wyandotte  county.    At  the  June  Term  of 
fiaid  court  for  the  year  1869,  the  defendant  in  error  filed  a 
petition  against  the  plaintiffs  in  error,  Silas  ArmstroDg,  Josiah 
Walker,  William  Y.  Roberts,  Thomas  H.  Swope,  John  Mc- 
Alphin,  Mary  A.  Walker,  administratrix,  and  Josiah  Walker, 
administrator  of  the  estate  of  Joel  Walker,  deceased,  and 
Maria  Walker,  Justin  Walker,  [*168]  Ida  B.  Walker  and 
&n8t  Walker,  minor  children  and  heirs  at  law  of  Joel  Walker, 
deceased,  and  Anna  M.  Jenkins,  dole  administratrix  of  the 
®^te  of  Gains  Jenkins,  deceased,  and  Mfgy  Jenkins,  Emma 
"Jenkins,  George  Jenkins  and  Catharine  Jenkins,  minor  ehil- 
fren  and  heirs  at  law  of  Gains  Jenkins,  deceased,  showing 
^^t  the  first  five  named  defendants,  together  with  the  two 
deceased  persons  above  named,  in  December,  1856,  formed 
^  Association  for  the  purpose  of  purchasing  lands,  laying 
^L  *he  city  of  Wyandotte,  selling  the  lots,  etc.    That  in  June, 
^^  "they  were  perfectly  organized  by  written  articles  under 
v^^\T  hands  and  sealsj  acknowledged  and,  etc.,  for  the  same 
^wtpose.    That  they  appointed  Armstrong  president,  Isaiah 
Walker  treasurer,  and  John  McAlphin  trustee  to  receive 
deeds  of  lands  for  the  company,  and  to  make  deeds  to  pur- 
chasers for  lots  sold  and  drawn  on  shares,  and  W.  Y.  Roberts 
Becretary.    That,  on  the  8th  day  of  July,  they  issued  the 

[1]  A  minor  must  me  by  hU  next  friend  or  guardian ;  and  lecurity  for  ooitB  will 
not  obviate  the  neoenlty  of  luch  next  friend  or  guardian.  The  guardian  or  next 
friend  is  oot  merelj  tespooiible  for  the  ootta;  he  eontrolB  the  action,  and  direote  the 
nuooer  Of  iia  management  (auUimv.yichoU,^^  Kmm.4»,)  The  Infont  la  the  paitj 
to  die  action.    {Wmkmav.BIUhey,SJmi.4S».) 

^t  le  ernsr  to  appoint  a  guardian  ad  tUem  for  a  minor,  and  render  Jndgment  agalait 
"1^  i&inor  when  aald  minor  makes  no  appearanoe  in  the  case,  and  when  the  onlj 
*^ce  Of  summons  upon  him  was  b/  publication  upon  an  insufldent  aflida?tt 
|C«i]o»ole  9.  finufott,  12  Kaa.  821.) 
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fi)lIowing  certificate,  to  wit;  "No.812.  Wyandotte  CSty  Com- 
pany. This  certifieB  that  Isaiah  Walter  is  entitled  to  one 
■hare  of  ten  lots  (oumhered  as  per  record  and  indorsement) 
in  the  city  of  Wyandotte,  situate  at  the  confluence  of  the  Kan- 
sas And  MisBomi  rivers,  in  the  Wyandotte  porchaee,  Kansas 
territory,  subject  to  the  condition  of  improvements  within  the 
city  Umite  to  the  value  of  five  hundred  dollars  per  share,  with- 
in ten  months  from  the  date  of  tiiis  certificate ;  and  the  Wyan- 
dotte City  Ctonpany  is  hereby  pledged  to  give  a  good  and  valid 
deed  of  Uie  same,  when  all  the  lots  shall  have  been  drawn  and 
the  above  condition  oomplied  with.  [*169]  Timber  reserved. 
Wyandoitte  city,  Kansas  tenitoiy,  July  S,  A.  D.  1S67.  Silas 
Abhstbono,  preridrnt.  W.  Y.  Robebtb,  aecrOary."  Aud  the 
same  was  indorsed  as  follows:  "For  value  received,  I  hereby 
bargain,  sell,  assign  and  convey  to  the  Wyandotte  Bridge 
Company  all  my  right,  title  and  interest  in  and  to  the  within 
certificate  and  share  of  ten  lota  in  the  city  of  Wyandotte,  au- 
thorizing said  company  to  use  my  name  in  procuring  a  deed 
for  the  same.  July,  1858,  Wyandotte  city.  Isaiah  Walker." 
The  petition  states  that  the  lots  were  regularly  drawn  and 
indorsed  in  red  ink  on  the  back  of  the  certificate;  that  a  deed 
has  been  demanded  of  the  city  company,  and  of  their  trustee. 
McAlphin;  that  it  has  been  refused,  etc  The  prayer  is,  that 
all  the  defendants  may  be  required  to  convey  the  lots  drawn 
to  said  certificate  of  one  share.  The  record  fdiows  that  all  tlie 
defendants  appeared  by  their  attorneys  and  waived  process, 
and  the  adult  defendants  demurred  to  the  petition,  because 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  hnefs  show  that  the  demurrer  was  not  ai^ed,  as  it  was 
the  wish  and  intention  of  both  parties  that  it  should  be 
determined  in  this  oourt,  and  it  was  a  matter  of  indifTcrcnce 
which  way  it  was  decided  in  the  district  court  The  demur- 
rer was  overruled,  and  the  ruling  excepted  to,  and,  no  answer 
being  filed,  all  of  the  defendants  were  decreed  to  make  a 
deed  to  the  plaintifis  for  the  lots  so  drawn  and  endorsed  on 
the  certificates,  within  thirty  days  therefrom,  and  pay  the 
costs.  This  petition  is  brought  to  reverse  this  deoiee.  The 
petition  in  the  [*170]  district  court  was  very  loosely  drawn, 
to  say  Hie  least  of  it    It  does  not  show  when  Gaius  Jenkii^^ 
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and  Joel  Walker  died,  whether  before  or  after  the  issuing  of 
the  certifioateB,  or  when  administratiou  was.  granted  upon 
their  estates.    It  does  not  show  by  whom,  how,  or  where  the 
Jots  were  drawn,  or  by  whom  they  were  endorsed  on  the  cer- 
tificate, in  "red  ink;"  nor  does  it  show,  by  any  direct  alle- 
gation, that  these  lots  were  a  part  of  any  lands  purchased  by 
the  City  Company,  for  the  purpose  of  their  organization,  and 
held  by  their  trustee,  McAlphin.    And  it  has  many  other 
defects  in  form.    But  in  substance  it  is  fatally  defective,  in 
not  showing  that  the  condition  in  the*  certificate  had  been 
perfonned  in  making  the  improvements  within  the  city 
^iinits  within  ten  months  after  its  date.    For  this,  if  for  no 
other  defect,  the  demurrer  should  have  been  sustained  to 
the  whole  petition.    It  was  a  condition  precedent,  and  its 
Perfoimaiice  should  have  been  averred.    The  administrators, 
^  such,  are  not  proper  parties  to  this  bill,  and  as  to  them 
t"®  demurrer  should  have  been  sustained,  even  if  the  bill 
^^  been  good  in  all  other  respects.    If  the  administratrix 
the  deceased  is  his  vndow,  and  as  such  is  claiming  dower, 
^^y  other  interest  in  the  land  as  such  widow,  she  should  be 
for     ^  ^  party*    The  decree  against  the  infants  is  erroneous, 
im     *Her  reasons  than  the  defects  in  the  petition  above  stated. 
W\^Y^  were  not  in  court,  nor  could  they  be  without  personal 
^fct^ce  if  residents  of  the  territory,  or  publication  if  non- 
reffldents.    (See  L.  1859,  p.  92,  §§  77  and  78.)    An  infant  can 
not  appear  by  attorney,  or  waive  [*171]  service  of  process, 
but  must  be  served,  have  a  guardian  appointed,  and  defend 
hy  him.    The  code  adopts  the  common  law  on  this  subject. 
(X.  1859,  p.  87,  §§  39  and  40.)    The  question  as  to  whether  the 
certificate  and  assignment  are  such  instruments  for  the  con- 
^cyaacQ  of  lands  as  will  warrant  a  decree  for  specific  per- 
wmance,  is  not,  nor  can  it  be  before  us,  until  a  sufficient  peti- 
tion is  filed,  and  the  parties  properly  brought  before  the  court. 
^^  decree  is  wholly  reversed  at  the  costs  of  the  defend- 
^ni  m   error,  subsequent  to  filing  the  petition,  and  cause 
'^^^Uded  to  said  district  court,  with  instructions  to  sustain 
^^  ^euaurrer,  and  give  the  plaintiff  leave  to  amend  the  peti- 
"^^  >   and  final  judgment  here  for  costs  in  this  court,  and 
execution  awarded  thereou. 


'Wli 


SUPREME  COURT  OF  KANSAS. 
MoMBnomy  v.  Ewini^ 


John  MoHtAKAHY  etalv.  Gbobqb  W.  Ewiho. 

1.  EiBOTifBNT;  Anolktr  TriaL  A  party  against  whom  a  Judgment  has 
been  rendered  in  an  action  for  the  recovery  of  real  property  ia  en^ 
titled  to  another  trial,  of  right,  when  he  demands  the  same,  by 
notice  on  the  journal  within  the  proper  time.  By  a  notice  on  the 
journal,  entered  by  Qie  clerk,  who  ia  the  only  person  authorised 
by  law  to  make  such  entriee,  under  the  direction  of  the  court,  is 
the  only  way  e.  party  can  demand  such  anothei  triaL  Ul 

Error  from  Jefferson  Distria  Oourt. 
Tbb  case  is  fully  stated  in  the  opinioa  of  the  coarL 

The  oplnipD  of  the  coart  was  delivered  by  [*172] 

Fettit,  C  J. :  Petition  in  error  to  the  district  court  Bitting 
in  Jefferson  county.  The  suit  below  was  oommenced  in  the 
district  court,  in  December,  1858,  and  was  brought  to  recover 
the  possession  of  the  sixteenth  section  of  the  half-broed  Kaw 
lands,  reserved  by  the  treaty  of  1S25,  and  to  which  Ewing, 
the  plaintiff  below,  claims  to  have  a  fee  simple  title  by  virtue 
of  a  deed  from  one  Joseph  Butler,  the  reservee  of  said  section. 
The  defendants  below  denied  all  the  all^ationa  of  the  peti- 
tion, and  especially  the  title  of  the  plaintiff;  and  alao^  that 
Butler  had  any  right  or  power  to  convey  title  in  or  to  said 
land.  A  trial  was  had  by  the  court,  by  consent  of  parties, 
and  the  only  evidence  offered  waa  a  deed  from  Butler  to  Ewing 
for  the  land  in  dispute,  dated  in  1864,  the  genuineness  of 
which  wa3  admitted  by  the  defendants,  and  it  waa  read  with- 
out objection. 

The  trial  was  had  at  the  October  Term,  1859.    And  at  the 

same  term  the  defendants  moved  for  a  new  trial,  and  caused 

their  motion  to  be  entered  on  the  journal,  as  fully  appears  by 

.    ,  the  record.    This  motion  was  overruled,  and  the  ruling  ex- 

1 1    l,i  cepted  to.    The  code  of  1858,  (p.  162,  §  562,)  which  wf.3  in 

i^  force  for  the  purposes  of  that  trial,  provides:  "That  in  an 

l'*  action  for  the  recovery  of  real  property,  the  party  agninst 

1^  whom  judgment  is  reudered  may,  at  any  time  during  the 

L  MOi  Bladt/Unt  *. 
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term  at  which  the  jadgment  is  rendered,  demand  another 
trial,  by  notice  on  the  journal,  and  thereupon  the  judgment 
shall  be  vacated,  and  the  action  shall  stand  for  trial  at  the 
next  term."  This  is  [*173]  plain,  clear,  and  not  susceptible 
of  misconstruction,  when  the  proper  facts  exist  At  the  term 
at  which  the  trial  was  had,  the  defendant,  against  whom  the 
judgment  was  rendered,  did  demand  i  new  trial  by  a  notice 
on  thb  journal,  entered  by  the  clerk,  the  only  person  who  is 
authorized. to  make  such  entries,  under  the  direction  of  the 
court  This  is  the  only  way  a  party  can  give  notice  on  the 
journal,  and  this  he  did.  He  was  not  at  liberty  to  enter  it 
with  his  own  hand.  The  court  refused  to  vacate  the  judg- 
ment and  give  the  defendant  a  new  trial  This  was  error,  and 
for  it  the  judgment  must  be  reversed. 

I  well  remember  that  it  was  orally  admitted  and  said,  at 
the  time,  that  a  new  trial  was  not  in  &ct  desired,  but  it  was 
thought  that  it  was  necessary  to  make  the  motion,  and  have 
it  overruled  pro  forma,  and  except,  in  order  that  this  court 
might  have  jurisdiction  of  the  matter,  and  take  into  consid- 
eration the  evidence  and  law  of  the  case,  and  decide  it  upon 
its  merits.  But  this  oral  admission  is  no  part  of  the  record, 
and  we  can  not  take  notice  of  or  act  upon  it  here,  nor  could 
the  supreme  court  of  the  United  States,  should  this  cause 
find  its  way  there,  as  it  may  sooner  or  later,  and  the  plaintifGs 
now  insisting  upon  the  advantage  which  the  state  of  the 
record  and  the  law  give  them,  we  have  no  alternative  left  us. 
There  is  no  rule  of  law  or  practice  which  requires  us  to  go 
further  into  or  dispose  of  other  questions  in  the  record  of 
this  cause,  and  it  being  alleged  that  congress,  at  its  present 
session,  has  passed  a  law  on  the  subject  of  these  lands,  which 
may  or  may  not  affect  the  rights  C*174]  of  the  parties  therein, 
we  are  purposely  silent  on  the  other  points  presented  by  the 
record,  and  in  argiunent 

The  judgment  of  said  district  court  is  in  all  things  reversed 
and  vacated,  at  the  costs  of  the  defendant  in  error,  subsequent 
to  the  filing  of  the  motion  for  a  new  trial.  Cause  remanded 
to  said  court,  with  instructions  to  give  the  plaintiff  in  error  a 
new  trial,  and  final  judgment  here  for  costs  in  this  court,  and 
execution  awarded  thereon. 
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the  da;  the  reply  is  due,  and  they  shall  be  reepectively  taken 
up  and  disposed  of  in  their  order,  and  no  such  psp«i  shall 
be  filed  after  the  day  on  which  it  is  due,  without  leave  [*177] 
of  the  court,  or  a  special  case  madft,'*  No  such  special  case 
w&a  made  as  was  contemplated  by  tiiia  rule.  It  was  only 
that  he  had  a  good  defense  to  put  in,  and  that  he  thought 
he  had  already  put  in  one.  The  defense  which  had  been 
put  in  was  ao  inequitable  and  unconaoionable  one,  and  waa 
adjudged  by  the  court  to  be  an  illegal  one.  We  hold  that 
the  discretion  given  to  the  court,  on  sustaining  or  overtuliD); 
a  demurrer,  to  allow  amendmenta  to,  or  additional  plead- 
ings, to  be  filed,  is  a  sound  legal  discretion,  and  is  subject  to 
control  and  revision  by  this  court,  but  that  a  clear  or  strong 
case  of  its  abuse  muBt  be  shown  before  this  court  will  inter- 
fere with  it  This  clear  or  strong  case  is  not  &howD  here, 
but,  on  the  contrary,  we  think  it  would  have  been  an  abuse 
of  judicial  discretion  of  the  district  court,  under  the  law  and 
with  this  rule  before  it,  to  have  allowed  the  amendment  to 
be  made.  If  the  defendant  below  had  shown,  to  tiie  satis- 
faction of  the  court,  that  his  defense  had  arisen  since  the 
former  answer  was  filed,  or  that  he  did  not  know  of  it  at  the 
time,  or  that  by  sickness  os  unavoidable  accident  he  had 
been  prevented  from  putting  it  in,  it  should  have  been  al- 
lowed by  the  court    - 

The  judgment  of  said  district  court  is  in  all  things  affirmed, 
and  a  special  mandate  is  ordered  to  said  court  to  carry  the 
same  into  effect;  final  judgment  here  for  costs  in  this  court, 
and  execution  awarded  thereon. 
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1     T|im 

'  of-^^^*'  CoTOEw;  Brror;  EaBoepfiom.  The  rerenal  of  a  jadgment 
.  ^^^^tioe  of  the  peace,  on  petition  in  error  in  the  district  court, 
^  ^^^-^«  where  the  justice  had  jurisdiction  of  the  parties  and  of 
aho  ^^^  matter  of  the  action,  can  not  be  had  unless  the  transcript 

^       ^    tjiat  the  action  or  rulings  of  the  justice  were  olijected  or 
^'^i^d  to  at  the  time. 

^j^JjTJ/ "^  ;  EaxepUons;  Waiver.  A  party  complaining  of  errors  of  the 
^^^  ^>elow,  in  the  supreme  court,  must  show  that  he  objected  or 
soi^^^^^^  to  the  ruUngs  of  the  courts  or  it  will  be  presumed  that  he 
^^^^*— >  in  them. 


Error  from  Shawnee  District  OourL 
^caae  is  fully  stated  in  the  opinion. 

^l>inion  of  the  court  was  delivered  by 

^^■:»?1T,  C.  J.:  This  is  a  petition  in  error  to  reverse  the  jadg- 
jjr^  of  the  district  court  sitting  in  Shawnee  county.  The 
r  ^^ants  in  error  obtained  a  judgment  against  the  plaintiff 
y^  ^tic^Qf  before  a  justice  of  the  peace.    Glarvey  [*180]  took 


^b^VUMAtlkM 


^  ^^^^^ — See  Brown  v.  App,  (ante,  p.  682 ;)  PalmeUo  J\avm  (h.  v,  Sfteter,  (ante,  p^  fiOJ 
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the  caee  to  the  district  court  by  petition  in  error,  and  assigned 
eigkl  supposed  errors,  some  of  which  are  not  supported  by 
the  transcript  of  the  justice's  proceedings,  and  others  are 
expressly  contradicted  by  it.  This  is  a  loose,  not  to  say  un- 
warrantable, practice  in  pleading.  The  district  court  affirmed 
the  Judgment  of  the  justice,  and  this  affirmance  is  assigned 
for  error  in  this  court.  We  feel  cJear  that  there  is  no  error ' 
in  the  judgment  of  the  district  court  that  warrants  its  reversal. 
There  are  two  methods  of  getting  cases  from  a  justice  to  the 
district  court:  by  appeal,  to  try  thfl  merits  of  the  case  anew; 
and  by  petition  in  error,  to  reverse  the  judgment  of  the  jus- 
tice for  errors  in  his  proceedings,  and  which  were  excepted  to 
at  the  time,  they  occurred.  The  transcript  of  the  justice's 
proceedings  does  not  show  that  any  of  his  omissions,  acts  or 
proceedings  were  complained  of  or  excepted  to,  nor  was  he 
asked  in  any  manner  to  correct  them.  We  hold  that  the  re- 
versal of  a  judgment  of  a  justice  of  the  peace,  on  petition  in 
error  in  the  district  court,  in  a  case  where  the  justice  had 
jurisdiction  of  the  parties  and  of  the  subject  matter  of  the 
action,  can  not  be  had  unless  the  transcript  shows  that  the 
action  or  rulings  of  the  justice  were  objected  or  excepted  to 
at  the  time.  In  Brown  v.  App,  (ante,  p.  682,)  at  the  June  term, 
1860,  this  court  held  that ;  "  At  the  August  term  the  demurrer 
to  the  answer  was  sustained,  and  the  record  does  not  show 
that  this  ruling  was  excepted  to,  and  it  can  not,  therefore,  be 
properly  assigned  as  an  error.  If  a  party  wishes  to  avail 
himself  in  this  court  of  the  supposed  errors  of  the  [*181] 
court  below,  he  must  show  that  he  objected  or  excepted  to 
the  ruUngs,  or  it  will  be  presumed  that  he  acquiesced  in  them. 
The  statute  of  1859  (p.  128)  is  clear  upon  this  subject.  It  is 
the  right  of  the  adverse  party  to  know  what  rulings  of  the 
court  in  his  favor  are  excepted  to,  in  order  that  he  may  be 
prepared  to  sustain  them  in  this  court,  and  he  is  at  liberty 
to  regard  such  rulings  as  approved  by  his  adversary  if  they 
are  not  excepted  to,  and  it  is  the  duty  of  the  court  to  protect 
the  rights  of  parties  in  tiiis  respect.  It  was  the  well  settled 
rule  of  practice,  at  common  law,  that  courts  of  error  would 
not  take  notice  of  alleged  errors  in  the  records  and  proceed- 
ings of  inferior  courts  unless  they  were  objected  or  excepted 
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b  at  the  proper  time;  aad  the  statute  has  npt  changed  but 

confirmed  this  rule."    In  the  case  of  the  Palmetto  Town  Qm- 

P^v.  RuckeTj  (ante,  p.  561,)  decided  at  the  June  term,  1860, 

^e  held  that  this  court  wiU  not  take  notice  of  or  reverse  a 

jadgment  of  the  district  court  for  errors  in  the  record,  unless 

^6  attention  of  the  district  court  had  been  called  to  them 

sad  its  rulings  excepted  to.    We  think  the  reasons  for  this 

decision  apply  with  full  force  to  cases  from  justices  of  the 

peace,  on  error  in  the  district  court   Ample  provision  is  made 

fcf  new  trials  before  justices.    (Laws  1859,  p.  620,  §  87;  id. 

p.  522,  §  98.)    No  exceptions  were  taken  to  any  ruling  of  the 

JQstice.    (Laws  1869,  p.  128.  §  300,  etc.,  and  p.  537,  §  184.) 

-Wor  y^cLB  any  motion  made  for  a  new  triaL    For  these  reasons 

Hie  district  court  did  right  in  affirming  the  judgment  of  the 

justice. 

C*182J  The  judgment  of  the  district  court  is  in  all  things 
affirrried,  and  mandate  ordered  to  court  below;  judgment 
here  for  costs,  and  execution  awarded  thereon. 


C.  A.  Osgood  y.  Petbb  Haykbtt. 


ikg;  Bejply;  Waiver,    A  reply  filed  after  the  time  prescribed 

is  improperly  filed;  but  if  Uie  defendant  does  not  move  to 

it  from  llie  files,  or  if  the  plaintiff  asks  leave  of  the  court, 

rr^  ^^^les  his  reply,  the  defendant  oljecting,  but  not  excepting  to 
^  ^"^^Jing  of  the  courts  the  defendant  waives  his  right  to  object, 

^1  «  >   ^=^ving  waived  it  once,  cannot  afterwards  interpose  the  same 

'^J^^&tdon.  m 

to  filQ^^^^  ^''^^^'^'Vrt  ™^  Allow  A  plalntur,  who  Sb  In  doflialt;  for  want  of  a  replj, 
,^^  tli^^  nine,  even  after  the  Jury  has  been  empaneled  and  sworn  to  trj  the  cause ; 
It  *t*t>^-  ^^^"^  ™^^  ^^"^  proceed  with  Die  trial  without  ftother  detoj;  and,  nnlev 
oourv^**  that  the  dlatdat  opurt  has  ahused  its  discretion  in  laeh  a  ease,  the  supreme 
is wltK*^^  ''^ reyerse  its  rulings.  {Qrant  v.  fendery,  15  Kas.  2Sfi.)  The  whole  matter 
^  a^T^  ^0  sound  discretion  of  the  court    {TtgyUtT  v.  Botkk,  IS  Kss.  Oia)    Where 


^ggj^  ^^^reria  filed  oat  of  time,  and  the  iflstntUf,  having  obtained  tim  written  con- 
^1^  •B^l^  ^^  dafoadAnt  Uierefor,  files  a  leply  thereto,  ho  wattes  any  tzfafolaiity  In 
^    of  the  pleadings.    [Jtg^v,  yikkettger,  14  Kas.  SOS.) 


^^"^^leaeaaeiriHedliybolh  paraes  as  though  eU  the  4aieiationB«f  tba  aasvir 
^  isRM,  it  must  be  deemed,  under  such  clrcumBtanoes»  that  a  M^  was  wafred. 
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Hrror  from  Johnson  District  OourL 
The  case  is  fully  stated  in  the  opinion  of  the  court 

The  opinion  of  the  court  was  delivered  by 

Elmore,  J.:  Petition  in  error  to  the  district  court,  Johnson 
county,  third  district.  This  was  an  action  brought  by  the 
plaintiff  in  error  to  recover  of  the  defendant  in  error  the 
amount  of  a  note,  being  for  the  sum  of  two  hundred  and  fifty 
dollars,  payable  to  said  plaintiff  or  bearer  on  the  1st  day  of 
January,  1860,  with  interest  at  the  rate  of  three  per  cent  per 
month  after  maturity.  •  To  the  plaintiff's  petition  defendant 
files  his  answer.  Hie  first  a  general  denial;  the  second  in 
the  nature  of  a  counter  claim,  alleging  that  by  the  [*188] 
nonperformance  of  certain  covenants  on  the  part  of  the 
plaintiff,  the  defendant  had  been  damaged  to  the  amount  of 
five  hundred  dollars.  The  plaintiff  did  not  file  a  reply  with- 
in the  time  prescribed  by  law;  but,  before  the  empaneling  of 
the  jury,  the  plaintiff  asked  leave  to  file  a  reply — the  defend- 
ant objecting.  The  plaintiff  filed  replication  with  the  clerk. 
The  cause  was  submitted  to  the  jury,  and  they  brought  in  a 
verdict  for  the  plaintiff  for  the  sum  of  two  hundred  and 
eighty-nine  dollars  and  fifty  cents,  and  thereupon  the  court 
rendered  judgment  for  that  amount  and  his  costs.  After 
which  the  defendant  moves  the  court  to  strike  firom  the  files 
the  plaintiff's  replication,  which  motion  the  court  sustained, 
and  the  defendant  asked  judgment  against  the  plaintiff  for 
want  of  repUcation,  which  the  court  granted.  The  plaintiff* 
alleges  that  the  court  etred  in  striking  his  replication  from 
the  files,  and  also  in  rendering  a  judgment  in  favor  of  the 
defendant.  Section  one  hundred  and  tiiirteen  (Laws  of  1859, 
p.  98,)  expressly  designates  in  what  time  the  reply  of  the 
plaintiff  should  be  filed.  If  he  neglects  to  do  so  without  first 
procuring  an  extension  of  the  time  from  the  judge  or  court, 
the  replication  is  improperly  filed;  but  if  the  defendant  does 
not  move  to  strike  it  from  the  files,  or  if  the  plaintiff  asks 
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flotf  V.  J^frter,  19  Kaa.  ISls 


A  replj  ihoiild  be  eomldered 
•.Amft^l71d.407; 


(JRef. 
l6id.U»:IM. 


JANUARY  TERM,  1861.  689 


Opinion  of  the  Oourt 


leave  of  the  court  and  files  his  replication,  the  defendant  ob- 
jecting, though  not  excepting  to  the  ruling  of  the  court,  we 
conceive  thereby  that  the  defendant  waives  this  right,  and 
that)  after  having  waived  it  once,  he  can  not  afterward  inter- 
pose any  objection  on  that  score.    It  appears  from  the  record 
that  leave  was  neither  granted  nor  refused,  and  that  during 
the  trial  the  court,  plaintiff  and  defendant  [*184]  considered 
the  replication  as  in.    This,  in  our  opinion,  is  a  waiver  of  all 
objections  on  the  part  of  the  defendant    But  was  a  replication 
absolutely  necessary?    The  plaintiff  only  admitted  certain 
^ots.      He  did  not  admit  that  the  defendant  had  suffered  the 
Amount  of  damages  as  alleged.   The  one  hundred  and  thirty- 
seventb.  section  (p.  101)  says  that  the  amount  of  damages 
shall  not  be  taken  as  true.    It  was  still  incumbent  upon  the 
defendant  to  show,  by  proof  before  the  jury,  the  amount  of 
dainages  for  the  nonperformance  of  the  covenants  on' the  part 
of  ^e  plaintiff,  and  it  is  evident  to  our  minds  that  the  jury 
di^  take  into  consideration  such  proof  in  making  up  theii 
ve^uict.     We  are  of  the  opinion  that  the  district  court  erred 
iP  strikiijg  from  the  files  the  plaintiff's  replication,  and  also 
10  Kudering  a  judgment  in  £Eivor  of  the  defendant. 

^^y  therefore,  reverse  the  order  of  the  court  striking  the 

replication  from  the  files,  and  also  reverse  the  judgment  of 

the  Court  wherein  the  court  rendered  judgment  in  favor  of 

ihe  defendant,  and  tax  the  costs  of  this  court  against  the  de- 

{etidaiit  in  error,  and  order  a  mandate  to  the  district  court  to 

^force  the  judgment  of  the  court  below,  rendered  on  th« 

verdict  of  the  jury  in  favor  of  the  plaintiffl 
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Thk  United  States  v.  Lewis  L.  Weld. 

1.  PowKB ;  Agency.  When  one  person  or  class  of  persons  is  named  in 
a  power  of  attorney,. or  an  act  of  the  Iaw*making  power^  as  being 
authorized  to  do  a  certain  thing  therein  named,  all  other  persons 
aie  thereby  excluded  from  doing  the  same  thing  as  eflectually  as  if 
they  were  positively  forbidden. 

2.  Plbading  ;  Criminal  Law,  The  strictness  of  criminal  pleading  re- 
quires that  every  fact  relied  upon  to  constitute  the  crime/and  upon 
which  the  conviction  depends,  shall  be  set  out  and  described  with 
as  much  particularity  as  the  nature  of  the  case  will  allow. 

8.  PuorrrvK  Slave  Law  ;  Ouardian;  Principal  and  Agent  The  guar- 
dian of  an  in&nt  owner  of  a  slave  in  Kentucky  cannot  pursue  the 
slave  into  another  state  or  territory  to  which  he  has  escaped,  and 
there  arrest  him  under  the  act  of  congress  of  September  IS,  1850, 
he  not  being  the  person  to  whom  the  labor  of  the  slave  is  due  by 
the  laws  of  Kentucky,  nor  the  agent  or  attorney  empowered  in  the 
manner  specified  in  that  act.  The  act  requires  a  special  mode  by 
whicli  the  agent  or  attorney  shall  be  authorized  to  act.  The  au- 
thori^  must  be  by  the  act  of  the  person  to  whom  the  service  is  due. 

I.  ;  IndidmeTU.    If  the  guardian,  as  such,  had  authority  to 

arrest  the  fugitive,  it  would  be  necessary,  in  an  indictment  for  res- 
eoing  the  fugitive  from  his  custody  after  the  arrest,  to  state  the 
time,  place  and  by  what  authority  the  appointment  of  guardian  was 
made.  The  indictment  must  also  show  that  the  fugitive  escaped 
from  the  state  or  territory  where  the  service  or  labor  was  due  by 
the  laws  thereol  It  must  show  that  the  defendant  knew,  or  had 
notice,  that  the  person  arrested  was  a  fugitive,  eta 
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Indiammt  for  Aiding  and  Aimting  the  EKOft  «f  a 

FagUme  Slave. 

'   THKcawwasliaiTd  April  18, 1860,  npoQ  a  motion  to  qnaah 

[*I86]  the  indictment   The  opinion,  dellyered  April  23,  I860, 

tentoins  «  full  statement  of  the  case. 

Hie  opinion  of  the  ooart  was  delivered  hj 

PfiTTiT,  C.  J. :  This  indictment  is  for  aiding  and  assisting 
the  eeca.pe  of  a  fugitive  slave  after  arrest,  under  the  act  of 
congress  of  September  18, 1850,  usually  deDominated  the  Ai- 
gitive  slave  law,  and  is  in  the  words  following : 

"  United  Staia  of  America,  TerrUory  of  Kantae,  Firtt  Judicial 
Piatrict, ««,— September  Term,  A.  D,  1859,  in  the  first  district 
pourt  of  the  United  States  for  the  territory  of  Kansas,  sitting 
in  and  for  said  district  for  the  trial  of  causes  arising  under 
the  constitution  and  laws  of  the  ,United  States. 

"  The  United  States  of  America  v.  Lewie  L.  Weld.  The  grand  ja- 
rors  of  the  United  States  of  America,  empaneled  and  sworn  to 
inquire  within  and  for  the  district  aforesaid,  in  the  territory 
aforesaid,  upon  their  oaths  present,  that  on  the  22d  day  of  Jan- 
uary, A.  D.  1859,  at  the  county  of  Leavenworth,  in  the  district 
aforesaid,  in  the  territory  of  Kansas  and  within  the  jurisdic- 
tion of  this  court,  a  person  named  Peter  Fisher,  alias  Charles 
Fisher,  alias  Charley  Fisher,  held  to  service  [•187  ]  or  labor  in 
the  state  of  Kentucky,  under  the  laws  thereof,  the  said  Peter 
Fisher,  alias  Charles  Fisher,  alias  Charley  Fisher,  then  and 
there  being  the  property  of  John  0.  Hutchison  and  Anna 
Bell  Hutchison,  infant  children  of  one  Rain  C.  Hutchison, 
late  of  the  said  state  of  Kentucky;  and  the  said  Peter  Fisher, 
alias  Charles  Fisher,  alias  Charley  Fister,  having  escaped  into 
the  said  territory  of  Kansas,  was  then  and  there,  to  wit,  on 
the  22d  day  of  January,  A.  D.  1859  aforesaid,  at  the  county 
of  Leavenworth,  in  the  district  aforesaid,  lawfully  arrested 
by  the  said  Rain  C.  Hutchison,  the  lawful  guardian  of  the 
persons  and  property  of  the  said  John  0.  Hutchison  and  Anna 
Bell  Hutchison,  infant  children  as  aforesaid,  as  a  fogitive 
from  service  or  labor  from  the  state  of  Kentucky  aforesaid, 
ind  the  said  Peter  Fisher,  alias  Charles  Fisher,  aliae  Charley  . 


^^ 
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^er,  BO  lawfully  arrested  as  aforesaid,  to  wit,  on  the  24th 

^7  of  January,  A.  D.  1859,  at  the  county  of  Leavenworth,  in 

^6  district  and  territcwy  aforesaid,  did  again  then  and  there 

^^pe  from  the  said  Bain  C.  Hutchison,  guardian  of  the  per- 

'^^  and  property  of  the  said  John  O.  HutchiBon  and  Anna 

-B^  HutchisQn,  in&nt  children  as  aforesaid,  to  whom  the 

^^Tice  or  labor  of  the  said  Peter  Fisher,  alias  Charles  Fisher, 

^'^  Charley  Fisher,  was  then  due  and  owing. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 

l^^ther  present,  that  Lewis  L.  Weld,  late  of  the  county  of 

^"^Venworth,  in  the  district  and  territory  [*188]  aforesaid, 

^d  within  the  jurisdiction  of  this  court,  did  then  and  there, 

^  ^i%  on  the  24th  day  of  January,  A.  D.  1859,  at  the  county 

.    ^^"^avenworth,  in  the  district  and  territory  aforesaid,  with 

1^/^^  and  arms,  to  wit^  with  a  dub^  knife,  pistol,  and  other 

t^A^"^*^^  weapons,  knowingly  and  wilfully  aid,  abet  and  assist 

ji^^^^^aid  Peter  Fisher,  alias  Charles  Fisher,  alias  Charley 

^Xv^T,  so  owing  service  or  labor  as  aforesaid,  to  escape,  as  last 

^^'^^said,  from  the  said  Sain  C.  Hutchison,  the  lawftil  guard- 

^an  of  the  persons  and  property  of  the  said  John  O.  Hutch- 

iaon  and  Anna  Bell  Hutchison,  in&ixt  children  as  aforesaid, 

contrary  to  the  form  of  the  act  of  the  congress  of  the  United 

States  in  such  case  made  and  provided,  and  against  the 

peace  and  dignity  of  the  said  United  States. 

''Alson  C.  Davxb, 
"  IMied  8ua€i  DUtriet  AtUmiey.*' 

-^e  question  now  before  me  is  a  motion  made  by  defend- 

^^^  ^  Counsel  to  quash  the  indictment,  which  takes  the  place 

^^<i  raises  the  same  questions  as  the  old  practice  of  de- 

.     ^  ^Te  are  eleven  points  of  otgection  taken  to  the  sufficiency 

^^^i«  indictment,  as  follows: 

"^    "Xhat  it  does  not  show  that  the  owners,  or  ^  their  agent 

.      ^"Miomey,  duly  authorized  by  power  of  attorney,  in  writ- 

/^>  ^^knowledged  and  certified  under  the  seal  of  some  officer 

^^  ^*^^  court  of  the  state  or  territory  in  which  the  same  may 

^^^^cuted,"  made  the  arrest  and  had  the  fugitive  in  custody; 

J^  ^^X  other  words,  that  to  aid  and  assist  a  fugitive  from  labor 

^Bcaping  from  the  arrest  and  custody  of  the  guardian  of 

38— iKAS. 
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[*189]  the  iafitnt  owners  do«B  not  sobject  ft'  peaon  to  indlot- 
ment  nader  the  said  act  of  coDgresa. 

2.  That  if  to  assist  a  fugitive  to  escape  from  the  coatod; 
of  such  guardian  is  within  the  statute,  "his  appointinent,  to- 
gether  with  the  time,  place  and  authority  by  which  h«  was 
appointed,  should  be  set  out  or  more  Miy  aiaied  in  the  in- 
dictment 

3.  That  the  indictment  does  not  show.that  Rain  C.  Htdd^ 
ison  was  l^n,  that  is,  at  the  time  of  making  the  arrest^'and 
the  escape  of  the  fugitive,  such  guardian. 

4.  That  it  does  not  show  that  the  fugitive  was  held  to  am- 
vice  or  labor  in  Kentucky,  before  hia  escape  therefrom  and 
arrest  in  Kansas. 

5.  That  there  is  not  a  sufficient  8«zaie  and  arrest  shown. 

6.  That  it  does  not  show  that  the  ft^tive  was  tak^n  forth- 
with before  a  court,  judge  or  commissioner,  for  the  puipoae 
of  having  the  case  of  titie  claimant  heard  and  determined. 

7.  That  it  does  not  show  in  what  county,  district  or  terri- 
tory the  indictment  was  found. 

S.  That  it  does  not  ehow  that  the  fugitive  escaped  from 
Kentucky,  or  the  place  it  is  alleged  he  owed  the  service. 

9.  That  the  fugitive  is  described  by  an  <Uiaa  of  his  Chris- 
tian name. 

10.  That  the  indictment  does  not  show  that  the  deflsndant 
knew  or  had  notice  that  Fisher  was  a  fugitive  from  labor. 

11.  .That  the  teeape,  after  the  arrest  by  Hutchison,  is  not 
sufficiently  alleged. 

[*190]  The  importance  of  the  questions,  and  the  de«p  in- 
terest  the  subject  always  and  justly  ezciteB,  have  indaoed 
'i'  <  me  to  listen  patiently  to  the  long  and  able  arguments  ttf 

learned  counsel,  both  for  the  government  and  the  defendant, 
with  an  earnest  and  sincere  desire  to  arrive  at  a  proper  I^al 
conclusion.  Believing,  as  I  do,  in  the  clear  constitutionality 
of  this  law,  the  power  and  duty  of  congress,  under  the  then 
existing  circumstances,  to  pass  it,  and  tiie  duty  of  every  citi- 
zen to  obey  it,  and  being  willing  and  desirous  that  all  rights 
under  it  shall  be  promptly  and  amply  protected,  and  all 
crimes  created  by  it  prosecuted,  and  all  penalties  and  pun- 
ishments provided  for  in  it  certainly  and  condignly  inBicted ;. 
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y^  it  is  my  duty  to  see  that  the  defendant  is  not  put  to  the 
^^zard»  vexation  and  expense  of  a  trial  on  an  imaginary  case, 
^^  one  that  is  not  pvo^ded  for  by  the  law  itself,  nor  in  real 
^es  within  the  law,  unless  he  is  charged  aooording  to  the 
^^  rtded  of  criminal  practice  and  pleading. 
Ifeely  in  my  position,  the  full  force  of  the  chaige  and  in- 
f^J^ctions  given  by  Queen  Elizabeth  to  her  newly  appointed 
J^M&es :  **  That  you  take  care  and  remember  to  judge  as  well 
^^  the  subject  as  my  majesly."    So  I  am  instructed  by  the 
^^'^Btitution,  the  laws,  and  my  oath  of  office,  to  take  care 
^^  Tem^oaber  that  I  judge  as  well  for  the  citizen  as  for  the 
^^jesty  of  the  law.    If  we  would  have  the  respect  of  the 
^,  ^^^x\  for  and  obedience  to  the  laws,  we  should  be  careful 
"^^  Our  courts  do  not  extend  their  criminal  provisions  be- 
^^^  the  cases  provided  for;  and  although  it  may  seem  to 
^^Bt  tiiere  are  other  cases  [*191]  that  ought  to  have  been 
^J^'^ided  for,  it  is  not  the  right  of  the  court  to  ingraft  or  in- 
terpolate into  the  law,  by  construction,  such  provisions  as 
will  cover  such  other  oases  not  provided  for  by  its  terms. 
1  tbink  the  books  will  be  searched  in  vain  to  find  a  case,  in 
^minal  proceedings,  where  the  cJourts  have  warrantably 
'•tetched  law  to  cover  such  an  one  as  was  not  within  the 
*^tteT  of  its  reading ;  but,  on  the  contrary,  the  courts  have 
^«en  Ixeld  that  cases  which  were  within  the  letter  of  the  law, 
.  ^^^  Hot  within  its  spirit,  and,  therefore,  not  punishable  by 
rl  ^    in  the  oft-cited  case  where,  by  statute,  it  was  made 
^.y^  penal  to  "let  blood"  in  the  street,  and  a  surgeon  was 
*ot;^d  for  using  his  lancet  and  bleeding  a  man  in  the 
iiT^^*   to  restore  circulation,  who  had  been  stupefied  by  an 
irifvf^'^'    The  judges  properly  held  that,  though  the  case  was 
^  ^i^  the  letter  of  the  law,  it  was  not  within  ite  spirit,  and 
p^^<icused  was  discharged. 

^^gress  has  passed  two  laws  on  the  subject  of  the  recla- 

FftK  ^^*^  of  fugitives  from  labor:  .the  first,  on  the  12th  day  of 

^^^ary,  1793,  aijd  by  it  the  owner,  his  agent  or  attorney, 

.  ^  Empowered  to  seize  and  arrest  the  fugitive,  etc,  but  there 

^^^  provision  that  the  authority  of  Uie  agent  or  attorney 

7^7^  be  in' writing,  acknowledged,  etc.,  and  it  has,  therefore, 

^^^  held  that  parol  authority  to  th:e  agent  or  attorney  la 
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Bufficient  under  that  law.  (Oittn«r  v.  Oorham,  4  McLean,  402.) 
Not  did  this  law  create  any  indictable  offense,  but  sabjected 
the  violator  of  the  rights  of  the  owner  to  penalties  to  be  re- 
covered in  civil  aotions. 

[*192]  The  second  was  psseed  on  the  18th  of  September, 
1850,  and  is  the  one  under  which  this  indictment  was  found, 
the  sixteenth  section  of  which  provides :  "  When  a  person 
held  to  service  or  labor  in  any  state  or  territory  of  the  United 
States  has  heretofore,  or  shall  hereafter,  escape  into  any  other 
state  or  territory  of  the  Unitod  States,  the  person  or  persons 
to  whom  such  service  or  labor  may  be  due,  or  his,  her  or  their 
agent  or  attorney,  duly  authorized  by  power  of  attorney,  in 
writing,  acknowledged  and  certified  under  the  seal  of  some 
legal  officer  or  court  of  the  state  or  territory  in  which  the 
same  may  be  executed,  may  pursue  and  reclaim  such  fugitive 
person,"  etc.  Other  parts  of  this  law  make  it  indictable  and 
punishable  by  a  heavy  fine  and  imprisonment  for  any  person 
to  hinder  or  obstruct  the  owner  or  bis  agent  or  attorney,  ap- 
pointed as  aforesaid,  in  the  seisure  or  arrest  of  such  fugitive, 
or  to  aid  or  assist  such  fugitive  to  escape  from  the  claimant, 
his  agent  or  attorney,  appointed  and  empowered  as  provided 
by  the  act.  This  law  being  a  criminal  and  highly  praal  one, 
must,  according  to  all  rules  of  interpretation  known  to  me, 
be  construed  strictly ;  yet  it  need  only  be  construed  by  the 
ordinary  rules  applicable  to  civil  transactions,  such  as  that 
when  one  person  or  class  of  persons  is  named  in  a  power  of 
attorney,  or  an  act  of  the  law-making  power,  as  being  author- 
ized to  do  a  certain  thing  therein  named,  all  other  persona 
are  thereby  excluded  from  doing  the  same  thing  as  effectually 
as  if  they  were  positively  forbidden.  If  the  legislature  author- 
izes A  to  do  (I  thing,  B  can  not  do  it  by  virtue  of  [*193]  the 
grant  to  A.  If  A  make  B  a  power  of  attorney  to  sell  his 
farm,  C  can  not  make  the  sale  by  virtue  of  the  power  given 
to  B ;  nor  can  B  sell  anything  else  belonging  to  A  by  virtue 
of  the  power  of  attorney. 

The  application  of  these  well  known  and  &miliar  mlea 
would  be  sufficient,  even  in  a  civil  case,  to  exclude  the  povet 
of  a  guardian  to  act  where  the  authority  was  only  given  to 
the  person  of  the  owi.er.  or  his  agent  or  attorney,  appointed 
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in  a  |i;>tt:Klioiilfff  way  I  and  certainly  the  rule  ifi  not  less  rigid  or 
applio^,\^je  in  criminal  cases. 

^^^K^e  are  two  daases  of  persons  aathorixed  by  this  act  to 

™^^   "the  arrest:  the  owner,  or  his  agent  or  attorney,  ap- 

P^^d  in  a  particular  way,  and  to  hinder  and  obstruct 

whoxix^  in  making  it,  or  to  aid  or  assist  the  fogitiye  to  escape 

fiom  tihe  custody  of  whom,  is  an  indictable  offense ;  but  to 

^^  o^  assist  a  fugitiye  arrested  by,  and  in  the  custody  of,  a 

^oardi^a  of  in&ni  owners,  to  escape  from  such  custody,  is 

sot  ao^  indictable  ofbnse,  however  it  may  subject  the  party 

^  ^    I>ciialty  in  the  civil  action  provided  for  by  these  acts. 

( W^55fa»^  I,,  SfocwH  6  McLean,  269;  CHbbam  v.  Sloan,  ii  273.    In 

'•« -KSi-it,  1  Parker  C.  R.  67.) 

^^x*^  it  was  said  in  aigument  that,  if  this  custom  should 

P^^^^'cul,  then  infemts  in  their  cradle  would  be  worse  off  than 

^^^xLts,  a  condition  we  are  not  at  liberty  to  presume  congress 

^^^xrded  to  leave  them  in,  as  they  could  neither  make  the 

*"^e3i^  themselves,  nor  execute  the  proper  power  of  attorney. 

To  tliis  it  is  a  sufficient  answer  to  say,  that  adults  would  not 

"*^®  lad  the  enaction  and  benefit  of  this  law  if  congress  had 

t  ^^^3  not  given  it  to  them;  and  it  was  discretionary  with 

™^  ^*w-making  power  to  confer  it  on,  and  withhold  it  from, 

^    ^5*^8oever  it  saw  fit    And  if  it  was  an  oversight  and  unin- 

^tioQal,  it  is  simply  a  causus  omsms  which  the  court  can 

t  ^^pply.    But  I  can  see  that  congress  may  have  thought 

^  "Was  a  very  good  reason  for  conferring  this  power  upon 

f    *^^lt>  or  a  person  of  his  selection  and  appointment,  and 

y     ^^^"thholding  it  from  the  rashness  and  indiscretion  of 

^o^ttl^^  and  such  persons  as  may  have  been  appointed  by 


^       '^^^  and  who  may  have  no  interest  in  or  kind  feelings  for 

Q^^^^^gro,  which  is  almost  the  certain  and  necessary  conse- 

gjj^^^^  of  the  long  existence  of  the  relation  of  master  and 

jj^^^^*^     Whatever  may  have  been  the  motive,  it  is  clear  to  my 

•7^^^  that  congress  has  not  conferred  the  power  on  the  guard* 

"^T*    ^«  he  is  neither  the  owner  nor  the  agent  or  attorney 

^^^^inted  in  the  manner  prescribed  by  the  act  of  1860. 

^« '^^  ihos  disposing  of  the  first  objection  to  the  indictment 

^  ^^hole  question  is  disposed  o^  and  this  opinion  might  end 

;  but^  as  other  points  of  objection  have  been  raised,  I 
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shall  lightly  notice  them,  and  give  my  ODDdnnoiu  withoat 
much  elaboration. 

The  second  objection  is,  in  my  judgment,  well  taken.  It 
is  said  in  the  indictment  that  Bain  C  Hutchison  was  "the 
lawful  guardian  of  the  persons  and  property  of  the  in&nt 
owners."  This  he  could  not  have  been,  Dnleea  he  bad  been 
appointed  by  will,  or  by  some  court  or  tribnnal,  as  the  &ther, 
without  such  appointment,  is  the  only  lawfU  guardian  of  the 
pavom  of  his  infant  children,  for  maintenance  and  edacation, 
and  [*195]  has  no  power  or  control  over  their  property.  If 
such  an  appointment  had  beeh  made  as  would  give  him 
power  over  the  property  of  his  wards,  there  must  be  some 
,  ^-  record  evidence  of  it,  (unless  lost  or  destroyed,  in  which 

^  f  event,  on  the  proper  allegation  and  showing,  parol  evidence 

of  contents  could  be  given;)  and  this  is  a  traversable  fact, 
and  the  strictness  of  criminal  pleading  requires  that  every 
fact  relied  upon  to  constitute  the  crime,  and  upon  which  the 
conviction  depends,  shall  be  set  out  and  deembed  with  as 
much  particularity  as  the  nature  of  the  case  will  allow. 
Hence,  I  think  the  time,  place,  and  the  authority  by  which 
the  appointment  was  made  should  have  been  set  out,  in  order 
that  the  court  might  be  able  to  see  that  it  was  a  legal  appoint- 
ment, and  that  the  defendant  might  prepare  to  controvert  it. 
The  allegation  that  he  was  the  "legal  guardian"  is  a  conclu- 
sion of  law,  which  is  not  admissible  in  pleading.  Facts 
should  be  stated,  in  order  that  the  court  may  deduce  the 
conclusion  of  law  therefrom. 

It  is  said  by  the  counsel  for  the  United  States  that  the  ap- 
pointment, or  record  of  it,  was  not  in  their  possession,  and 
that  they  had  no  way  to  get  it.  This  is  a  mistake.  The  gov- 
ernment has,  at  least,  all  the  rights  and  powers  of  individuals 
to  produce  papers,  records  or  copies  thereof;  and  it  is  clear 
that  this  allegation  would  have  to  be  proved  on  the  trial  by 
['X  the  record,  if  not  lost  or  destroyed.     It  was  as  easy  to  have 

.\  procured  it  before  the  indictment  as  before  the  triaL 

'  »  The  third,  fourth,  fifth,  sixth,  seventh  and  ninth  points  are 

not  well  taken;  the  alleged  defects  not  being  fonnd,  on  [*196] 
reading  the  indictment,  as  they  are  not  necessary  to  beitatod 
in  it. 
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The  dghth  objection  is  well  taken,  as  the  indictment  does 
not  shoWi  otherwise  than  by  implication,  that  the  escape  was 
fi^om  Kentuckyj  the  state  in  which  he  was  held  to  service. 
^6  indictment  may  be  true  in  this  respect,  and  yet  the 
^Bcape  may  have  been  from  Ohio  or  Indiana. 

The  tenth  objection  is,  that  the  indictment  does  not  show 
^at  the  defendant  knew  or  had  notice  that  Fisher  was  a  fu- 
gitive from  labor.  This  is  also  fatal.  The  acts  of  1783  and 
1850  alike  use  the  words  "  knowingly  and  wilfully,"  and  under 
tte  former,  in  a  dvil  suit  to  recover  the  penalty,  it  is  held,  in 
^^''WiB  V.  Parishf  (3  McLean,  631,)  that,  in  order  to  subject  the 
^^endant  to  the  penalty,  he  must  have  notice  that  the  col- 

-  ^^d  persons  are  fugitives  from  labor,  and  that  the  agent  has 

*^thority  to  arrest  them. 
-^t  is  difficult  to  see  why  a  less  rigid  rule  should  prevail  in 

^  ^^iTiinal  prosecution  under  the  act  of  1850.    This  notice  is 

.^^^i^tial  to  constitute  the  guilt  of  the  defendant.    Without 

.,  "^^  can  not  be  convicted,  and  the  indictment  must  show  on 

^_^^ce,  clearly  and  undoubtedly,  his  guilt,  or  it  is  bad.    This 

^^^i«  TasLj,  on  the  trial,  be  shown  by  or  inferred  from  circum- 

^ATices,  as  other  facts  not  reduced  to  writing  may  be  shown. 
^k  opinion  has  been  hastily  written,  in  the  midst  of  tur- 
moil, interruption  and  confosion,  in  the  absence  of  a  library 
to  consult,  and  without  time  to  correct  or  pay  much  attention 
^  ^egal  diction,  but  I  am  confident  [*197  ]  that,  in  its  main 

^tures,  it  will  stand  the  test  of  the  most  searching  and  rigid 

*^al  ^ud  judicial  criticism. 
«^e  motion  to  quash  is  sustained. 
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Thb  United  States  v.  John  Wabd. 

1.  JuRrsDiCTioN;  Homicide;  Indian  Resiervation.  Congress  can  legis- 
kte  in  respect  to  murder  only  where  the  crime  is  connected  with 
some  Bnbject  matter,  or  was  committed  in  some  place,  within  the 
exclusive  jurisdiction  of  the  federal  government.  Hence,  the 
courts  of  the  state  of  Kansas  have  jurisdiction  to  try  a  white  man 
for  the  murder  of  another  white  man,  committed  on  the  reserva- 
tion  of  the  Kansas  tribe  of  Indians. 

Indictment  for  Murder. 

The  opini(Mi  of  the  court  contains  a  full  statement  of  the 
case. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.:  The  defendant,  who  is  a  white  man,  is  indicted 
for  the  murder  of  another  white  man.  The  crime  was  com- 
mitted in  the  county  of  Lyon,  in  the  state  of  Kansas.  In 
order  to  show  jurisdiction  of  the  offense  in  this  court,  it  is 
alleged  that  it  was  committed  on  a  reservation  of  land  which 
by  treaty  with  the  Kansas  tribe  of  Indians  belongs  to  them, 
and  was  then  held  by  them  as  their  property  and  place  of 
residence.    The  reservation  consists  of  a  small  section  of 


V<yrB.*»Thls  eue  Is  also  reported*  in  Wool  worth's  drcnit  Court  Reports,  p.  n. 
(Bee  also  UnlUd  SUOa  v.  SUM,  poit  •SOe ;  McCrocken  v.  Todd,  ante,  p.  146.) 
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htdUtmmt  for  Aiding  and  Asnating  (A«  £10^  ^  a 

I\tgitiv«  Slave, 

'  This  cas«  vaa  beard  April  IS,  1S60,  apon  a  motion  to  qnaoh 

|;*186]  the  indictment  The  opinion,  delivered  April  23,  ISBO, 

tontaina  a  full  statement  of  the  case. 

l%e  opinion  of  the  ootirt  was  delivered  hj 

Pettit,  G.  J.:  This  indictment  is  for  aiding  and  assisting 
the  escape  of  a  fugitive  slave  after  arrest,  ander  the  act  of 
congress  of  September  18, 1850,  usually  denominated  the  fo- 
gitive  slave  law,  and  is  in  the  words  following: 

"  United  States  of  America,  TerrUory  of  Kanaaa,  Firtl  Judicial 
putrid,  M. — September  Term,  A.  D.  1859,  in  the  first  district 
pourtof  the  United  States  for  the  territory  of  Kansas,  sitting 
in  and  for  said  district  for  the  trial  of  causes  arising  under 
the  constitution  and  laws  of  the  ,United  States. 

"  The  United  Statee  of  America  v.  Lewia  L.  Wdd.  The  grand  ju- 
rors of  the  United  States  of  America,  empaneled  and  sworn  to 
inquire  within  and  for  the  district  aforesaid,  in  the  territory 
aforesaid,  upon  their  oaths  present,  that  on  the  22d  day  of  Jan- 
uary, A.  D,  1859,  at  the  county  of  Leavenworth,  in  the  district 
aforesaid,  in  the  territory  of  Kansas  and  within  the  jurisdic- 
tion of  this  court,  a  person  named  Peter  Fisher,  alias  Charles 
Fisher,  alias  Charley  Fisher,  held  to  service  [*187]  orlaborin 
the  state  of  Kentucky,  under  the  laws  thereof,  the  said  Petef 
Fisher,  alias  Charles  Fisher,  alias  Charley  Fisher,  then  and 
there  being  the  property  of  John  0.  Hutchison  and  Anna 
Bell  Hutchison,  infant  children  of  one  Rain  C.  Hutchison, 
late  of  the  said  state  of  Kentucky ;  and  the  said  Peter  Fisher, 
alias  Charles  Fisher,  alias  Charley  Fisher,  having  escaped  into 
the  said  territory  of  Kansas,  was  then  and  there,  to  wit,  on 
the  22d  day  of  January,  A.  D.  1859  aforesaid,  at  the  county 
of  Leavenworth,  in  the  district  aforesaid,  lawfully  anested 
hy  the  said  Rain  C.  Hutchison,  tiie  lawful  guardian  of  the 
persons  and  property  of  the  said  John  O.  Hutchison  and  Anna 
Bell  Hutchison,  in&nt  children  as  aforesaid,  as  a  fugitive 
from  service  or  labor  from  the  state  of  Kentucky  aforesaid. 
Jind  the  said  Peter  Fisher,  alias  Charles  Fisher,  alias  Charley  ■ 
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Fiaher,  so  lawfully  arrested  as  aforesaid,  to  wit»  on  the  24th 
day  of  January,  A.  D.  1858,  at  the  county  of  Leavenworth,  in 
the  district  and  territcuy  aforesaid,  did  again  then  and  there 
secape  from  the  said  Bain  C.  Hutchison,  guardian  of  the  per- 
sons and  property  of  the  said  John  O.  Hutchison  and  Anna 
Bell  HutchisQn,  infant  childr^i  as  aforesaid,  to  whom  the 
service  or  labor  of  the  said  Peter  Fisher,  alias  Charles  Fisher, 
slias  (Sharley  Fisher,  was  then  due  and  owing. 

''And  tiie  jurors  aforesaid^  upon  their  oaths  aforesaid,  do 

farther  present,  that  Lewis  L  Weld,  late  of  the  county  of 

I^avenworth,  in  the  district  and  territory  [*188]  aforesaid, 

uid  within  the  jurisdiction  of  this  court,  did  then  and  there, 

to  wit,  on  the  24th  day  of  January,  A.  D.  1859,  at  the  county 

of  Leavenworth,  in  the  district  and  territory  aforesaid,  with 

&toe  and  arms,  to  wit,  with  a  club,  knife,  pistol,  and  other 

hurtful  weapons,  knowingly  and  wilfully  aid,  abet  and  assist 

^e  said  Peter  Fisher,  alias  Charles  Fisher,  alias  Charley 

^iier,  so  owing  service  or  labor  as  aforesaid,  to  escape,  as  last 

foresaid,  from  the  said  Rain  C.  Hutchison,  the  lawAil  guard- 

.  ^  of  the  persons  and  property  of  the  said  John  O.  Hutch- 

^^^  and  Anna  Bell  Hutchison,  in&nt  children  as  aforesaid, 

^^^trary  to  the  form  of  the  act  of  the  congress  of  the  United 

'^tes    in  such  case  made  and  provided,  and  against  the 

^^^<^e  ^nd  dignity  of  the  said  United  States. 

^'Alson  C.  Davis, 

_  "  IMUed  Suam  Diatriel  Attorney." 

i^49  ^  question  now  before  me  is  a  motion  made  by  defend- 
Qf  ^  counsel  to  quash  the  indictment,  which  takes  the  place 
2j^      ^^^  raises  the  same  questions  as  the  old  practice  of  de- 

Qf  ^  V7  ^^^  ^®  eleven  points  of  objection  taken  to  the  sufficiency 


«  ^^  indictment,  as  follows: 
Q^  ^  'X'hat  it  does  not  show  that  the  owners,  or  ^^  their  agent 
jj^^^^^tomey,  duly  authorized  by  power  of  attorney,  in  writ- 
^^  ^acknowledged  and  certified  under  the  seal  of  some  officer 
Y^^  ^^"^^^  court  of  the  state  or  territory  in  which  the  same  may 
^-^-ccuted,"  made  the  arrest  and  had  the  fugitive  in  custody; 
"^^^  other  words,  that  to  aid  and  assist  a  fugitive  firom  labor 
scaping  from  the  arrest  and  custody  of  the  guardian  of 

88— iKAS. 
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for  tlie  protection  of  tbe  lives,  the  pereoriB  and  ibo  proper^ 
of  her  citizens,  on  any  portion  of  hereoil? 

Could  tbe  ri^t  to  tiy  and  punish  a  man  for  the  orime  of 
murder  have  been  taten  from  any  of  the  original  tbiit«en 
states  by  congress,  without  consent,  in  even  the  smallest 
portion  of  their  territory  ?  It  would  seem  that  the  right  to 
enforce  her  criminal  laws,  in  [*203]  any  part  of  tbe  soil 
which  became  a  part  of  the  state  of  Kansas  by  that  act,  is  a 
necessary  incident  to  her  becoming  one  of  the  states  of  tbe 
union,  on  an  equal  footing  in  all  respecta  with  the  others. 
This  right  is  exclusive.  It  is  not  a  right  to  be  exercised 
jointiy  or  concurrentiy  with  the  federal  govemmenb  It 
needs  no  argument  to  prove  that  if  this  right;  in  any  givm 
locality,  rests  with  the  state  of  Kansas,  it  can  Dot  belong  to 
the  federal  government. 

But  we  are  not  leit  to  rest  the  case  on  this  clause  of  tbe 
act  alone,  for  the  framers  of  it  seem  to  have  held  this  opin- 
ion also.  It  appears  that  with  some  of  the  tribes  of  Indians, 
living  within  the  boundaries  of  the  proposed  state,  the  gov- 
ernment bad  treaties  which  bound  it  not  to  include  such 
tribes  within  the  territorial  limits  of  any  state  or  territory. 
Perceiving  that  the  clause  already  cited,  with  that  describing 
the  boundaries  of  the  state,  which  include,  geographically, 
all  these  tribes,  would  subject  them  to  the  jurisdiction  of  the 
new  state,  if  they  stood  alone,  they  attached  to  the  section 
the  proviso:  "That  nothing  contained  in  said  constitution, 
respecting  the  boundaries  of  said  state,  shall  be  construed 
to  impair  tbe  rights  of  person  or  property  now  pertaining  to 
the  Indians  in  such  territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  the  United  States 
and  such  Indians,  or  to  include  any  territory  which,  by 
treaty  with  such  Indian  tribe,  is  not,  without  the  consent  of 
such  tribe,  to  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory,  but  such  territory  shall 
be  excepted  out  of  the  boundaries,  and  [*204]  constitute  no 
part  of  the  state  of  Kansas,  until  sud  tribe  shall  signify 
their  assent  to  the  president  of  the  United  States  to  be  in* 
eluded  within  said  statei 
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It  is  quite  obvious  that  the  congress  which  passed  this  law 
was  of  opinion  that,  when  it  had  once  admitted  Kansas  as  a 
state  on  the  same  footing  as  the  original  states,  the  only  way 
by  which  it  could  protect  the  obligations  of  the  treaty  with 
the  Xxxclians  residing  inside  the  boundaries  of  the  state,  was 
to  eixcko't  that  such  soil  as  the  treaties  covered  should  consti- 
tute   x^o  part  of  the  state  of  Kansas.    It  is  also  &irly  infer- 
able tixBi,  as  to  such  parts  of  territory,  although  belonging  to 
IndiAiiB,  as  were  covered  by  such  a  treaty  provision,  a  fuU 
ligl^t    to  legislate  and  exercise  her  general  jurisdiction  was 
intended,  to  be  conceded  to  the  state.    The  exception  of  such 
territory  from  the  jurisdiction  of  the  state  is,  by  a  well  known 
TXUfe  of  oonstruction,  held  to  include  all  not  so  excepted. 

'^e  only  remaining  inquiry  is,  does  the  Kansas  reservation 

come  -within  the  exception  of  the  proviso?    The  last  treaty 

with  th.o  Kansas  tribe,  jmade  in  1859,  and  ratified  in  1861,  is 

berore  us^  and  contaixis  no  such  provision  as  the  one  men« 

tioned.      ii  jg  conceded  by  counsel  for  the  government  that 

none  svich  exists  in  any  treaty  with  the  tribe.    We  are,  there- 

lore,  brought  to  the  conclusion  that  the  gtate  of  Kansas  has 

junsdiction  to  try  the  defendant  for  the  offense  set  forth  in 

®  J^^ictment,  and  that  no  such  power  resides  in  this  court 

The  case  of  the  Umted  States  v.  Bailey,  (1  McLean,  234,) 

although  decided  before  the  act  of  congress  [*205]  of  1884 

wsB  Paased,  under  which  jurisdiction  is  claimed  in  this  case, 

^^  » ^^i^efore,  not  directly  in  point,  is  in  its  reasoning  strongly 

corrobor^^yg  of  the  views  we  have  taken.    No  other  case  has 

,  .   ^^ought  to  our  attention,  decided  by  a  federal  court, 

^    ^^  ^^ems  to  bear  upon  the  one  before  us.  The  proceeding 

^e  dismissed  for  want  of  jurisdiction* 
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Tbe  Uhitbd  States  v.  Georoe  Stahl. 

1.  HowciDKi  Juntdietifm.  The  right  to  punish  for  murder,  or  for  any 
other  offense  committed  within  the  limits  of  the  state  of  Kansas, 
most  belong  to  the  state,  unJese  some  rule  of  law  constitutes  apet-'ial 
cases  exceptions  to  that  right. 

2.  Fort  Harkeb.  The  tUut  of  Fort  Harker  woe  not  purchased  by  the 
United  States,  and  no  consent  was  ever  given  b^  the  legislature  of 
the  state  of  Kansas  to  its  use  *3  a  fort. 

3.  JdxianicnoM;  Federal  OovtramenL  The  goremmeat  of  the  United 
States,  when  it  admitted  Kansas  into  the  Union  upon  the  same  foot- 
ing as  the  original  states,  retained  the  legal  title  to  all  the  lands 
which  it  then  owned  in  the  state  of  Kansas,  but  parted  with  the 
sovereignty  or  jurindiction,  for  the  general  purposes  of  gOTeminent, 
with  certain  reservations  and  exceptions,  namely,  as  to  lands  of 
Indian  tribes  which  had  treaties  exempting  them  from  state  juris- 
diction ;  and  also  the  right  to  tax  the  lands  of  the  United  States 
and  of  the  Indians. 

4.  Fort.  Whether,  wiUiont  the  consent  of  a  state  leipsljitnre,  a  fbrt 
could  be  erected  aad  occupied,  not  decided. 

6,  JuRisDioTioN;  Somieidt.  The  right  to  exercise  jurisdictiou  over 
the  crime  of  murder  liaving  been  vested  in  the  state  of  Kannis  by 
the  act  admitting  her  as  a  state,  and  she  never  having  parted  with 
that  right,  it  can  not  belong  to  the  United  States. 

6.  . — ;  Fort  Barker.    The  courts  of  the  United  States  have  no 

Jurisdiction  of  the  crime  of  murder  committed  upon  the  military 
reservation  of  Fort  Harker,  in  the  state  of  Knnnan 

Note.— Thtg  cue  li  alio  reported  In  Wooltrortli'i  Clrcoll  Court  Rep.,  p.  1B2.  (See 
VnitedStalat  tTontanta,  p.flOl,}  TbB  title  to  tha  land  oomtlnitlDg  tbe  mlUMry  re*- 
err&tioa  of  Fort  LenvenwortJi.  In  Kaniu,  bei  aiw>7*  been  In  tbe  United  Slal«B.  la 
1976.  at  Hit.  Inslanoe  of  the  aecretary  of  war.  the  legitlatura  of  the  ftate  passed  an  aft 
ceding  exclusive  Jorltdlcllou  to  the  Uolled  Btilca  over  all  lettltorr  Included  vllhln 
the  rawrntlon.  Congress  never  eipras^r  iiiimil  this  Imlidlollon.  Sabaequeiul]r 
a  larceor  wu  oammltled  on  Ibe  reeemtlaii.  BM,  that  Ibe  JiirMiOtlOn  over  the 
oflfenie  ma  In  the  oaurta  oT  the  general  govenuaent,  and  not  In  those  oT  Ibe  Btate  of 
Kansas     (£i  paite  OAonl,  t  DIIL  m    SeeCla)r«.i9faiJt,4Eas,ia) 
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Indictment  for  Murder, 
case  is  fully  stated  in  the  opinion  of  the  court 

The   o;pinion  of  the  court  was  delivered  by  [*207] 

^^xx-xER,  J.:  In  this  case  defendant  is  indicted  for  murder, 

all^S^ci  to  have  been  committed  in  the  district  of  Kansas,  at 

ft  P*^<ic  under  the  sole  and  exclusive  jurisdiction  of  tlie  United 

Sta.'t.^^^  of  America,  to  wit,  at  Fort  Harker,  on  land  occupied 

^y   "tti.^  United  States  for  a  military  post,  and  for  other  pur- 

pos^et   connected  therewith. 

t^his  indictment  the  defendant  pleads,  denying  the  juris- 

of  the  court,  and  alleging  that  Fort  Harker  was  first 

e^^^^-^lished  as  a  military  post  in  the  year  1863,  under  author- 

^^  ^^^  the  war  department,  and  that  no  purchase  of  the  land 

^^  which  it  was  established  had  ever  been  made  by  the  gov- 

^iiient  of  the  United  States,  with  the  consent  of  the  state 

.     Kansas;  nor  had  the*  consent  of  that  state  ever  been  given 

any  other  mode  to  the  exercise  of  an  exclusive  jurisdic- 

^^  over  the  land  included  in  said  fort,  by  the  federal  gov- 

^rtierit    To  this  plea  there  is  a  demurrer,  which  we  are 

^^jr  to  decide. 

^      -"^    state  of  Kansas  was  admitted  into  the  Union  by  an 

g^   ^^^"^    congress,  approved  January  29, 1861,  which  declared 

^^  .     ^   ^lie  was  thereby  placed  on  an  "equal  footing  with  the 

jj    S^^^::^  ^1  states  in  all  respects."    This  act,  after  describing  the 

j^?^  Varies  of  the  new  state,  excepts  from  its  jurisdiction  any 

^    .   ^^<:>ry  which,  by  treaty  with  any  Indian  tribe,  is  not,  with- 

e  consent  of  such  tribe,  to  be  included  within  the  terri- 


I      *^X    limits  or  jurisdiction  of  any  state  or  territory,  and  de- 
^'^""^  that  it  shall  not  be  included  within  said  state. 


In  the  case  of  the  United  States  v.  Ward,  (ante,  p.  601,) 

^d  at  the  May  term,  A.  D.  1863,  this  court  held  that  the 

^  r^^^<3iction  of  the  state  over  the  crime  of  murder  was  exclu- 

-   ^  of  that  of  the  federal  government  in  the  state  of  Kansas, 

^^*^ongh  the  offense  was  committed  on  soil  to  which  the 

**^^ian  title  had  not  been  extinguished,  unless  it  was  soil 

^^y^pied  by  one  of  the  tribes  which  had  treaties  with  the 

^T^ted  States,  of  the  character  above  described.   And  in  such 
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territory  the  state  had  no  jurisdiction,  because  it  was  no  part 
of  the  state. 

It  is  not  claimed  here  that  Fort  Harker  ia  located  within 
the  limits  of  any  such  tribe.  But  it  is  claimed  that,  the  fee 
of  thn  soil  being  in  the  United  States  when  the  fort  was  estab- 
lished, by  reason  of  that  fact,  and  of  the  use  and  occupation 
of  Buch  soil  as  a  fort-by  the  federal  govemmeat,  the  right  to 
exercise  jurisdiction  in  case  of  murder  committed  there  vests 
in  the  federal  authorities. 

It  needs  no  argument  to  show  that  the  right  to  punish  for 
murder,  or  for  any  other  offense  committed  within  the  limits 
of  her  territory,  must  belong  to  the  state  of  Kansas,  unless 
some  rule  of  law  constitutes  special  cases  exceptions  to  that 
right 

In  this  case  the  exception  is  claimed  to  rest  on  that  provi- 
sion of  the  federal  constitutioa  which  empowers  congress  to 
"exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
such  district  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  states,  and  the  acceptance  of  congress, 
become  the  seat  of  government  of  the  United  States,  and  to 
exercise  like  [*209]  authority  over  all  places  purchased  by 
the  consent  of  the  legislature  of  the  state  in  which  the  same 
ehall  be,  for  the  erection  of  forte,  magazines,  arsenals,  dock 
yards  and  other  needful  buildings." 

It  is  very  obvious  that  the  gitui  of  Fort  Harker  does  not 
come  within  the  Uteral  terras  of  this  provision,  for  it  was  not 
purchased  by  the  United  States  at  all,  and  no  consent  was 
ever  given  by  the  legislature  of  Kansas  to  its  use  as  a  fort. 
As  the  United  States  was  the  owner  of  the  land  before  it  was 
determined  to  establish  a  fort  on  it,  and  before  Kansas  was 
oi^anized  into  a  territory  or  admitted  as  a  state,  there  was 
an  impossibility  to  comply  with  the  terms  of  the  constitu- 
tion, so  far  as  the  purchase  was  concerned.  But  as  no  pur- 
chase could  be  made,  so  none  was  necessary,  because  the 
only  object  of  a  purchase,  namely,  the  acquisition  of  a  title, 
was  already  an  accomplished  fact. 

The  government  of  the  United  States,  when  it  admitted 
Kansas  into  the  union  upon  the  same  footing  aa  the  original 
states,  retained  the  legal  title  to  aU  the  lands  which  she  then 
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owned  in  the  state  of  Kansas,  but  she  parted  with  the  sov- 
ereignty or  jurisdiction,  for  the  general  purposes  of  goverjob- 
menty  over  it,  with  certain  reservations  or  exceptions. 

These  exceptions  were,  firsts  as  to  the  lands  of  Indian 
tribes  which  had  treaties  exempting  them  from  state  juris* 
diction;  and,  aecond,  the  right  to  tax  the  lands  of  the  United 
States  and  of  the  Indians.  It  was  competent  to  the  federal 
government,  and  it  would  have  been  appropriate  at  that 
time,  to  have  also  excepted  out  of  this  grant  of  jurisdiction, 
places  for  forts,'  [*210]  arsenala,  etc.,  if  such  had  been  the 
policy  of  congress. 

But  it  was  not  done,  and,  so  fiar  as  the  consent  of  Kansas 
to  the  exercise  of  the  exclusive  jurisdiction  by  congress  is 
concerned,  it  stands  on  the  same  footing  as  the  original  thir- 
teen states. 

If,  thea,  coxlgiess  had  purchased  from  a  citizen  of  one  of 
the  original  states  the  fee  simple  of  a  portion  of  its  territory, 
for  the  purpose  of  erecting  a  fort,  what  kind  of  consent  is 
necessary  to  be  obtained  from  the  state  legislature,  as  pro- 
vided in  the  constitution? 

Whether,  without  the  consent  of  the  legislature,  a  fort 
oould  be  erected  and  occupied,  it  is  not  necessary  now  to 
inquire.  The  language  of  the  act  is,  that  the  parduMe  for 
fwkapisrpoM must  be  with  the  consent  of  that  body.  But 
whether  the  consent  mentioned  in  the  constitution  had 
reference  to  the  establishment  and  use  of  the  place  as  a  fort 
or  not,  it  undoubtedly  had  especial  reference  to  the  grant  of 
exclusive  jurisdiction  over  the  place  thus  selected  and  pur- 
chased. And  it  seems  probable  that  this  was  the  principal 
matter  as  to  which  the  consent  of  the  state  legislature  was 
required  by  the  constitution,  for  it  is  very  much  to  be 
doubted  whether  the  framers  of  the  constitution,  who  con- 
ferrecl  on  congress  such  full  powers  of  making  war,  raising 
armies,  and  suppressing  insurrection,  and  also  declared  that 
fche  federal  government  was  established  for  the  express  puiv 
pose  of  providing  for  the  common  defense,  would  have  left 
the  right  of  erecting  forts,  so  important  in  the  execution  of 
these  powers,  to  the  volition  of  the  state  legislature.    But  as 
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the  aJl-important  uaea  of  a  fort,  arsenal,  or  magazine,  could 
be  [*211]  attained  without  the  exercise  of  exclaaive  legisla- 
tion within  their  walls,  there  was  manifest  propriety  io 
refusing  the  assent  of  the  state4o  the  exercise  of  this  impor- 
tant and  delicate  power,  which,  of  right,  belonged  to  th« 
legislatures  of  the  states,  and  which  could  only  be  needed 
or  useful  to  the  federal  government  in  especial  oaaea. 

The  right  to  exercise  this  jurisdiction  having  been  vested 
in  the  state  of  Kansas  by  the  act  admitting  her  as  a  state, 
and  she  never  having  parted  with  that  r^ht,  it  can  not 
belong  to  the  United  States.  The  right  provided  for  in  the 
constitution  is  an  exclusive  right  of  legislation.  The  act 
under  which  defendant  is  indicted  applies,  by  its  terms,  to 
places  alone  in  which  the  United  States  have  the  right  of 
exclusive  legislation;  and  the  indictment  describes  the  place 
as  being  within  the  exclusive  jurisdiction  of  the  federal  gov- 
ernment The  question  of  concurrent  jurisdictioa,  therefore, 
does  not,  and  can  not,  arise  in  this  case. 

These  views  find  support  in  the  following  adjudged  cases: 
{People  V.  Godfrey,  17  Johns.  225;  OommomoeaJih  v.  Clay,  8 
Ma£S.  75;  Unti^  States  v.  Bereau,  8  Wheaton,  888;  Clay  «. 
Slate,  4  Kas.  49;  1  McLean,  324;  Story  on  the  Constitution, 
§§  1224-1227;  1  Kent,  482.)  The  demurrer  to  the  ( 
ant's  plea  to  the  jorisdiction  is,  Uierefore,  overruled. 


[*212] 
Galatia  Sprasox  t.  Qbobge  L.  Put  ahd  Psmt  Btmx. 

1.  Tax  Deed;  JMiienw.  A  Ux  deed,  duly  executed  by  a  oooDty  clerk, 
in  puTBu&iice  of  a  valid  sale  of  land  for  taxes,  bjr  the  coontr  beoa- 
Drer,  witnessed  and  ockaowledged,  iaprimafaae  evidence  of  tiUe. 

2. ;  lAmitaiiont.    A  tax  deed,  so  executed,  witoassed  and  a4y 

knowledged  and  recorded,  is  a  bar  to  an  action  for  the  recoveiy  of 
the  land,  after  two  veara  from  the  time  of  recording  such  deed. 


I 
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^ectmerU  of  a  Tract  of  Land  in  Johnson  (hwnty. 
Y  waived,  and  the  case  tried  by  the  oourb 

-  j^^^'^-^^-KB,  J.:  As  condusions  of  fact:  That  on  the  26th  day 

.      ^'V^^mber,  1859,  Galatia  Sprague,  the  plaintiff  in  this  suitj 

J^^^i    a  miUtar}^  land  warrant  upon  the  following  described 

^         ^^^  land,  situate  in  the  county  of  Johnson  and  state  of 

,^^J^^^-^a,  namely,  the  northeast  quarter  of  section  twelve, 

^,    V^       ^•^xi  township  thirteen  (1^)  of  range  twenty-one,  and 

^^      ^>^  the  1st  day  of  October,  1860,  said  land  was  duly 

P^     ^^"t^ad  to  the  plaintiff  in  this  suit,  by  letters  patent  duly 

*^  i^^^^    l)y  the  president  of  the  United  States. 

^^^^i  tiiat,  on  the  15th  day  of  September,  1863,  Jesse  H. 
^t^^"^^^*  ^  county  olerk  of  the  county  of  Johnson,  in  the 
^   ,)L^-^       ^f  Kansas,  under  his  hand  and  the  seal  of  the  said 
^^^v   ^^,  made  a  tax  deed,  thereby  conveying  said  land  to  one 
'^  X     ^    -Abbott,  as  assignee  of  said  county,  in  pursuance  of  a 
^  ^^  vhereof  made  by  the  treasurer  of  said  county,  on  the  6th 
^TN3]  day  of  September,  1860,  (  at  a  sale  began  on  the  first 
TMesday  of  September,  I860,)  to  said  county  for  taxes  for 
the  year  A,  D.  1859,  and  interest  and  costs  tiiereon,  and  an 
assignment  of  the  certificate  of  purchase  to  said  E.  A.  Ab- 
bott, on  the  20th  day  of  July,  1863. 

And  that,  on  the  22d  day  of  May,  1865,  said  E.  A.  Abbott 
cojiveyed  all  his  right  and  title  to  said  land  to  defendant, 
George  L.  Pitt  And  that,  on  the  15th  day  of  September,  A. 
D.  1863,  said  tax  deed  was  recorded  in  the  office  of  the  regis- 
ter of  deeds  of  said  county  of  Johnson,  and  that  said  tax 
deed  was  witnessed  by  two  persons,  and  was  acknowledged 
before  a  justice  of  the  peace  of  ssdd  county,  and  that  said 
tract  of  land  is  worth  more  than  two  thousand  dollars. 
I  And  afl  conclusions  of  law  from  the  above  &ct8,  the  court 

f  decides  that  said  treasurer  had  power  to  sell  said  land  for 

^xes  of  1859,  on  said  6th  day  of  September,  1860,  and  that 
^W  county  clerk  had  power  to  make  said  tax  deed,  and  that 
said  tax  deed  is  prima  fade  evidence  of  title  to  said  land. 
And  that  this  action  is  barred  by  the  statute  of  Kansas,  lim- 
iting the  time  in  which  actions  may  be  commenced  for  the 
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recovery  of  lands  sold  for  taxes  to  two  years  from  the  time  of 
recording  the  tax  deed,  and  that  plaintiff  is  not  entitled  to 
recover  the  possession  bf  aaid  land. 

It  is,  therefore,  considered,  that  th«  said  defendants  go 
hence  without  day,  and  recover  of  and  from  the  said  plain- 
tiff all  coats  in  and  about  this  suit  expended,  eto. 


Webster  M.  Samuels,  et  at.,  t.  Ben  Hollidjlt,  a  oi. 

1.  Cobpokatioh;  By-Law;  Rat^eation.  A  bjr-law  of  a  coipoiatloii, 
providing  how  Bpecial  meettngB  of  the  directotB  shall  be  called,  does 
not  affect  third  parties  dealing  with  the  corporation,  especially  in  a 
case  where  there  is  ample  evidence  of  the  ratification  of  the  pro- 
ceedings of  such  meeting. 

3.  Contbjutis;  lex  loci.  Adeedof  trust  of  personal  property,  executed 
in  Kansas,  must  be  governed  by  the  laws  of  Eanaaa  existing  when 
the  deed  whs  made. 

3.  MoRTOAOEs;  Foredoture  of;  Cbrporotumf.  In  Kanstu,  under  the  act 
of  1859,  (lAwa  1859,  p.571,]  all  mortgages  and  deeds  of  trust,  whether 
of  real  or  personal  property,  must  be  foreclosed  by  proper  actioo, 
as  provided  by  the  code  of  dvil  procedure,  A  sale,  without  fore- 
closure, of  personal  property  by  trustees,  under  a  deed  of  trust 
executed  by  a  corporation,  while  said  act  was  la  force,  is  without 
authority,  for  which  the  trustees  and  the  purdiaser  can  be  called 
to  account  in  a  court  of  equity ;  the  accounting  must  bo  with  the 
corporation,  and  jurisdiction  over  it  is  requisite  to  any  decree  in 
the  case. 

4.  Corpobation;  RiphU  of  SlMthoUen.  A  stockholder  can  not  come 
into  a  court  of  equity  and  assert  against  third  parties  rights  which 
belong  to  the  corporation,  which  it  decUnes  to  assert.  The  court,  at 
the  instance  of  a  Btockbolder,  may  apply  preventive  remedies  fbr 
the  protection  of  rights  endangered  by  the  neglect  of  the  directors 
or  the  threatened  aggressions  of  others. 
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^^  ' -;  Que  Cited.    The  case  otDodffe  v.  WooUey  (18  How.  331) 

®Btal>lMheB  the  following  propositions: 

1.  Tliat  in  the  case  of  an  incorporated  company,  with  a  capital 
**<^*2^  divided  into  shares,  and  held  hy  individuals,  the  corporation 
an<i  tike  shareholder  are  distinct  l^al  persons,  and  can  sue  and  be 
sned  l>y  ^g^  other,  when  there  is  a  cause  of  action. 

^-  That  when  the  directors  of  a  corporation  have  misapplied 
™*^<1»,  or  a  dividend,  to  which  a  shareholder  has  a  distinct  right, 
'^^  c&n  maintain  a  suit  for  sueh  misapplication,  or  he  can  sustain  a 
f^^  in  oquity  to  prevent,  by  injunction,  such  misapplication  when 
i^  te  Uttrotened. 

.^'  ^^l^en  a  third  person  is  about  to  do  some  act  to  the  corpora- 
™n,  o^  in  reference  to  its  rights  or  affairs,  which  the  corporation 
j«elf  i3ciight  prevent  by  an  injunction  or  other  preventive  remedy, 

Qt  ttkQ  corporation  refuses  to  take  any  legal  steps  for  that  purpose. 


a  ujiXK-t;  of  equity  will  permit  the  shareholder  to  institute,  in  his 
^^  xi^Lme,  such  a  suit  against  the  third  party  and  the  corporation, 
^     'Uxxis  protect  from  immediate  injury  his  interest  in  the  oorpora- 


Bill  in  Equity, 
^^»  case  is  fully  stated  in  the  opinion. 

®  ^I>inion  of  the  court  was  delivered  by 

^^X.EB,  J.:  This  is  a  bill  in  equity,  brought  by  plaintiffs 
^  ^^^^Jiol^i^rs  in  the  express  company,  (the  Central  Over- 
♦fT*    ^^^ornia  and  Pike's  Peak  Express  Company,)  against 

*j  Corporation  and  others,  and  especially  against  Ben.  HoUi- 
p^  *  The  ground  of  their  complaint  is  that,  under  pretense 
^^^3  of  a  deed  of  trust,  made  by  the  express  company  to 
^l^fc  L.  Pease  and  Theodore  F.  Warner,  the  nominal  pur- 
'^  ^  of  which  was  to  secure  to  HoUiday  certain  sums  of 
^^^S'  advanced  by  him  to  the  company,  a  sale  was  made 
,  "^oUiday  of  property  to  the  value  of  half  a  million  of  dol- 
•n^*  for  the  sum  of  $100,000.    That  said  deed  of  trust  was 

^S^,  because  unauthorized  by  the  company;  that,  if  the 
,    ^^  was  valid,  the  sale  was  void  foy  want  of  due  notice,  and 

^^Xise  it  was  in  violation  of  the  laws  of  the  state  of  Kansas, 
7^^  that  both  deed  of  trust  and  sale  are  void,  on  account  of 
^^^d  on  tt\e  part  of  Holliday. 

^^e  plaintifis  cla'm  that  thev  have  a  right  to  seek  relief 
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for  these  grievances  in  a  conrt  of  equity,  because  the  COTpo- 
ration  of  which  they  are  stockholders  has  refused,  althoogfa 
requested  by  them,  to  take  any  steps  in  that  direction. 

The'  relief  prayed  for  is,  that  the  deed  of  trust  called  a 
mortgage  may  bo  decreed  to  be  null  and  void,  and  the  sale 
to  be  fraudulent  and  void,  and  Bet  aside,  and  the  property 
restored  to  the  express  company,  and  that  defendants,  ex- 
cept the  express  company,  be  restrained  from  proceeding 
further,  selling  or  disposing  of  the  property  under  the  mort- 
g^e,  and  from  using  or  in  any  way  interfering  with  said 
property,  and  for  such  other  and  further  relief  as  the  nature 
of  complainant's  case  may  require. 

It  is  very  obvious  that  much  of  the  specific  relief  here 
asked  is  now  impossible.  It  appears  that  the  sale  of  the 
property  under  the  deed  of  trust  was  made  on  the  2'2d  of 
March,  1862,  and  the  bill  in  this  case  was  filed  July  7,  1S62. 

[*216]  The  property  was  delivered  to  HoUiday  on  the  day 
of  sale.  No  injunction  or  other  order  has  been  made  con- 
cerning the  custody  of  the  property  up  to  this  time,  now  six 
years.  That  property  consisted  of  horses,  coaches,  and  other 
personal  property  appropriate  to  carrying  the  mail,  and  to 
the  carrying  business  generally,  over  the  route  indicated  by 
the  name  of  the  corporation.  A  decree  to  enjoin  the  use  of 
that  property,  or  for  its  restoration  to  the  company,  or  to 
prevent  interference  with  it,  would  be  nugatory,  because  no 
such  property  can  now  be  found. 

But  if  the  deed  of  trust  should  be  declared  void,  or  if  the 
sale  under  it  should  be  held  to  be  invalid  or  fraudulent,  it 
may,  under  some  circumstances,  be  found  that  a  liability 
exists  on  the  part  of  Holliday  or  the  trustees  to  account  for 
said  property,  and  we,  therefore,  proceed  to  inquire  whether 
this,  the  only  relief  in  the  power  of  the  court  to  administer, 
is  sustained  by  the  cose  made  by  plaintiff  and  by  the  rules 
of  equity  jurisdiction. 

It  is  chained  that  the  deed  of  trust  is  void,  because  the 
meeting  of  the  board  of  directors,  which,  in  July,  authorized 
the  president  of  the  company  to  execute  such  ao  instru- 
ment, was  held  without  the  notice  which  tlie  byrlawa  of  th« 
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comp£ti:iy  X>re6cribed.    This  point  has  been  much  urged  in 
^iirt^eut,  but  it  is  clear  that  it  can  not  prevail. 

1.  Tlie  proof  is  sufficient  to  satisfy  the  court  that  such 
lAOtioe  ^vas  given  of  the  meeting  as  to  be  a  substantial  com- 
plianoe  with  the  by-law. 

2.  Siach  a  by-law,  being  a  mere  rule  for  the  government 
[*2r7]    of  the  officers  of  the  company  in  conducting  their  v 
owTi    business,  can  have  no  effect  upon  the  contracts  of  the 
corporation  with  other  parties. 

^-  There  is  ample  evidence  of  the  ratification  of  the  pro- 
ceeciin^  of  that  meeting  by  subsequent  acts  of  the  board  of 
direotora. 

''^^I'e  are  some  objections  taken  in  the  bill  to  the  terms  of 

^^  ^eed  of  trust,  but  these  were  properly  abandoned  in  argu-  ^ 

^^^^-      We  are,  therefore,  of  opinion  that  the  deed  of  trust  is 

^"Valici  instrument,  and  that  the  acts  of  the  trustees  in  taking 

P<>ssession  of  the  property,  and  conducting  the  operations  of 

^  ^^press  company,  according  to  the  terms  of  that  instru- 

°^^t,  ^v^-ere  valid  and  proper. 

^^  "the  objections  to  the  sale  are  more  formidable.    The 

^P^^'es^  company  owes  its  existence  to  the  laws  of  Kansas, 

^^Hich  it  was  chartered.    The  deed  of  trust  was  executed, 

«io wledged  and  recorded  at  Atchison,  in  Kansas,  which 

"'-fci^n  the  principal  place  where  its  business  was  con- 

^^^^d^   The  property,  all  of  which  was  personal,  was  located 

.    V^J^^  ^^  Kansas.    The  sale  complained  of  was  made  at 

.    ^ist)n,  in  that  state.    The  contract  itself,  and  the  power 

^  ^   loy  the  instrument,  must  be  governed  by  the  laws  of 

^'tate  in  existence  when  the  contract  was  made.    This 

"^^  ^:ti  the  22d  day  of  November,  1861. 

Q^  statute,  passed  by  the  territorial  legislature,  February  11, 

^>   was  tiien  in  force,  of  which  the  following  sections  are 


^       *cs.  1.  '^That  mortgages  upon  real  estate,  given  to  secure 

V     ^^3  the  payment  of  money,  shall  be  foreclosed  by  petition 

^^  "^e  district  court  of  the  county  in  which  the  real  estate  is 

®^  ^^ted,  or  of  the  county  to  which  the  county  in  which  the 

^^H.\  ^tate  is  situated  is  attached  for  judicial  purposes.** 

^^.  2.  "All  deeds  of  trust,  given  to  secure  the  payment  of 
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money,  shall  be  deemed  mortgages  within  the  me&nmg  of 
this  act,  and  ahall  be  foreclosed  in  the  same  maimer  aa  mort- 
gigea  on  real  estate  are  fbreclwed." 

Seo.  8.  "All  proceedingB  to  foreclose  mortgages  shall  be 
conducted  in  conformity  to  the  provisions  of  an  act,  entitled 
'An  act  to  establish  a  code  of  civil  procedure,'  passed  at  the 
present  Bession  of  the  legislative  assembly." 

Although  the  deed  of  trust  in  the  case  before  us  contains  a 
clause  authorizing  the  trustees  to  sell  the  property  conveyed, 
in  default  of  payment  of  the  money  it  was  intended  to  secure, 
it  is  claimed  that  no  such  sale  could  be  lawfully  made,  be- 
cause forbidden  by  the  statute. 

It  is  conceded  that,  prior  to  the  passive  of  this  law,  the 
equity  of  redemption  in  property,  real  or  personal,  conveyed 
by  mortgage  or  deed  of  trust,  which  contained  a  power  of 
sale,  might  be  foreclosed  by  the  exercise  of  that  power  with- 
out resort  to  a  court  of  law. 

It  is  also  conceded  that,  since  this  statute,  neither  deeds  of 
trust  nor  mortgages  of  real  estate  can  be  foreclosed  otherwise 
than  by  decree  of  a  court  But  it  is  denied  that  the  provi- 
sions of  this  statute  apply  to  mortgages  or  deeds  of  trust  of 
personal  property. 

This  construction  is  baaed  upon  the  idea  that  the  [*219|| 
first  section  has  exclusive  reference  to  mortgages  of  real  estate, 
and  to  the  manner  of  foreclosing  them,  and  that  the  succeed- 
ing section,  which  speaks  of  deeds  of  trust,  refers  also  to  in- 
struments alone  which  affect  real  estate.  If  the  language  of 
the  statute,  fairly  construed,  can  be  satisfied  with  this  exclu- 
£av6  application  of  it  to  deeds  covering  real  property,  the 
court  will  not  be  inclined  to  hold  that  the  innovation,  intro- 
duced by  the  law,  was  designed  to  go  any  further. 

A  close  examination  of  the  three  sections  of  the  act  does 
not  justify  the  idea  that  it  was  the  main  purpose  of  the  first 
section  to  prohibit  foreclosure  of  mortgages  according  to  their 
terms,  when  they  contained  a  power  of  sale,  but  rather  to 
determine  where  the  suit  should  be  brought  in  cases  affecting 
real  estate,  when  the  party  resorted  to  the  court  for  a  fore- 
closure, as  be  had  a  right  to  do,  notwithstanding  the  power 
of  Bale.    Such  suits  were,  by  this  section,  to  be  brought  by 
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petitiork,  in  the  district  court  of  the  county  where  the  land 
was  alleviated,  without  regard  to  the  residence  of  the  defend- 
ants or-  any  of  them.  And  if  the  statute  consisted  of  this 
sectioizk  alone,  I  should  hold  that  this  was  its  only  meaning, 
and  U^.£tt  it  did  not  intend  to  prohibit  sales,  even  of  real  estate, 
when,  "tliey  were  authorized  by  the  terms  of  the  mortgi^^e. 

Tl^e   second  section  of  the  act  has  two  obvious  purposes: 
Firait^  -to  place  aU  deeds  of  trust  on  the  same  footing  as  mort- 
gages^ ^thin  the  meaning  of  the  act;  and,  8ec(mdy  to  require 
tbale  tJ^ey  shall  be  foreclosed  in  [*220]  the  same  manner  that 
mopt^s^es  of  real  estate  are  foreclosed.    In  construing  this 
sectloi:^,  the  proposition  we  are  examining  requires  us  not 
onl^T  'to  disregard  the  word  oC,  as  affecting  its  meaning,  but  it 
reqtxiires  us  to  interpolate  the  words  "upon  real  estate"  after 
the  ^^vords  "deeds  of  trust"    So  that,  instead  of  reading  as  it 
do^ja   i3[i  the  statute,  "all  deeds  of  trust  given  to  secure  the 
'^^^ynneat  of  money,"  we  shall  read, "  deeds  of  trust  upon  real 
estate,  given  to  secure  the  payment  of  money."    The  differ- 
ence in  the  meaning  is  too  clear  for  comment^  and  when  the 
©^slature,  which  had  in  the  previous  section  made  a  provis- 
^^i  which  was  limited  by  its  language  to  "mortgages  of  real 
^?^^>'*  drops  that  form  of  expression  when  it  comes  to  deeds 
^    w'Ust,  and  speaks  of  "all  deeds  of  trust,"  it  would  be  car- 
^^^  jtidicial  construction  altogether  too  fer  to  say,  that  by 

flatter  phrase  they  meant  no  more  than  by  the  former. 

^  ^^t,  it  may  be  asked,  if  the  first  section  does  not  prohibit 

^^losnre  of  mortgages  by  the  exercise  of  the  power  of  sale 

, .  ?|~^^ixed  in  them,  how  can  such  mode  of  foreclosure  be  for- 

^eix  to  deeds  of  trust,  which,  by  the  very  terms  of  the 

^^  section,  are  to  be  foreclosed  as  mortgages  of  real  estate 

.,      ^^I'eclosed?    The  answer  is,  that,  by  the  third  section  of 

,      ^^t,  aU  proceedings  to  foreclose  mortgages  must  be  con- 

^   ,/^^  according  to  the  provisions  of  the  civil  procedure  act, 

^  ^s,  in  court,  and  by  judgment  and  judicial  sale. 


,      *^ing  the  act  altogether,  it  seems  reasonably  clear  [*221] 

^  it  was  the  intention  of  the  legislature  to  provide  that 

.     ?^^ages  of  real  estate  should  be  foreclosed  by  proceedings 

^^  ^^  district  court  of  the  county  where  the  land  was  situated. 

^  That  all  deeds  of  trust,  whether  of  real  estate  or  personal 
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property,  should,  for  ttie  purpose  of  forecloaing  the  equity  of 
redemption,  be  placed  on  the  same  footing  as  mortgages  of 
real  estate. 

8.  That  all  foreclosures,  whether  of  mortgages  or  deeds  of 
trust,  and  whether  covering  real  or  personal  property,  should 
be  by  proceedings  in  the  courts  under  the  civil  procedure  act. 
It  is  very  much  to  be  regfttted  that  no  oonstruction  of  this 
act  has  been  had  in  the  courts  of  the  state,  for  we  should 
gladly  have  followed  such  oonstruction,  if  any  had  been  made. 

The  sale,  therefore,  of  the  property  of  the  express  company, 
by  the  trustees,  to  Holliday,  woe  without  authority,  and  was 
a  violation  of  their  trust,  for  which  they,  and  Holhday  as  pur^ 
chaser,  can  be  called  to  account  in  a  court  Of  chancery,  which 
has  special  jurisdiction  of  trusts. 

But  with  whom  must  this  accounting  be  made?  The  equi- 
table interest  of  the  property  was  in  the  express  company. 
The  wrong  done  by  the  sale  was  to  the  damage  of  that  com- 
pany. While  the  l^al  title  to  the  property  was  vested,  by 
the  deed,  in  the  trustees,  who,  by  the  terms  of  the  trusty  had 
a  right  to  take  possession,  the  real  ownership  was  in  the  cor- 
poration. This  corporation  is  still  in  existence,  as  far  as  can 
be  known  from  the  record.  It  appears  by  the  testimony  in 
the  case  that  there  are  creditors  of  tiie  ["222]  company,  whose 
debts  would  much  more  than  absorb  any  amount  which 
could  possibly  be  recovered  of  HolUday  and  the  trustees. 
Holliday  himself  has  a  large  debt  of  over  $200,000  against 
the  company,  which,  in  this  settlement,  he  would  have  a  right 
to  deduct  from  the  value  of  the  property  ill^aily  converted 
by  him  to  his  own  use.  Before  any  decree  could  be  rendered 
against  Holliday  there  must  be  such  parties  before  the  court 
as  would  make  the  decree  iinah  The  court  cannot  render  a 
decree  against  him,  requiring  him  to  account,  and  finally  to 
pay  over  a  lai^e  sum  of  money,  and  leave  him  liable,  on  the 
face  of  these  proceedings,  to  a  suit  for  the  same  matter  to  an- 
other plaintifT. 

So  the  trustees  have  a  right  to  claim  that,  if  held  respon- 
sible for  the  violation  of  their  trust,  by  the  court,  it  shall  see 
that  they  are  not  left  liable  to  suit  for  the  same  matter,  from 
•  party  having  a  superior  right  and  not  bound  by  the  decretf 
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Hli3 case.  The. pwty,  and  th^  qt\lj  party, .wha c^nmake' 
BOch  a  tottleiA^Qt  is  th^  express  company.  If  the  creditors^ 
haye  an  interest  in  the  fund  to  be  recovered  from  Holliday 
^d  t^e  trustees,  the  company  represents  that  interest,  and 
it  must  be  worked  out  through  that  corporation.  If  the  plain- 
tifi  in  this  suit  haye  any  such  interest,  it  is  stiU  more  clearly 
^presented  by  the  corporation,  of  w^ich  they  are  stockhold- 
^y  in  which  right  alone  they  have  any  claim  to  be  heard  \ 
'>r  it  is  only  afteir  the  debts  of  the  corporation  are  paid  that 
^ey  have  any  equitable  claim  on  the  debts  due  the  company, 
1*223]  and  then  only  to  a  distribution  in  oommon  with  all  the 
o^Jer  stockholders, 

^^6  jurisdiction  of  this  court  over  the  express  company  as 

A  party  to  this  suit  is^  then,  an  indispensable  requisite  to 

^^y  decree  in  the  case.    Xf  a  decree  cannot  be  made  binding 

^^  the  company,  no. decree  should  be  made  at  all,  for  the 

^ooJq  oase  would  be  left  open  to  be  litigated  again  at  their 

'J^tanc^^  and  to  suoh  a  suit  by  the.  company  the  present 

^1^^^  Mrould  be  no  bar. 

*bat  corporation  is  not  before  the  court.    It  is  true  that 

P^ititiflfg^  in  their  bill,  make  the  oompany  a  defendant,  but 

^prooess  was  served  on  the  company,  nor  any  appearance 

™**^  for  it. .  I  have  before  me  now  two  subpceaas  in  chan- 

^^»  ^^8ued  at  different  times,  in  both  of  which  the  express 

^^P^xiy  is  direicted  to  be  served,  but  in  both  instances  the 

^  ^^^   returns  that. the  corporation  is  not  found  within  his 

^  ^^^t.    The  legal  inference  from  this  is,  that  no  such  cor- 

Pf^^on  exists  in  the  district  of  Kansas,  and  if  it  is  not  a 

H^^*^*  of  Kansas,  although  it  may  have  an  existence  else- 

^\^^,  it  is  not  subject  to  the  process  of  the  court.  , 

^^vertheless,  there  is  good  reason  to  believe,  from  certiiin 

^iimdny  in  the  case,  that  the  corporation  still  exists  in  the 

.i^te  of  Kansas,  and  might  yet  be  subjected  to  the  process 

of  the  court    And  it  is  entirely  .within  the  discretion  of  th& 

court  to  withhold  any  decree  at  present,  and  permit  the, 

plaintiffs  to  bring  the  defendant,  not  served,  before  the  court 

There  are,  howev^er,  reasons  why  this  course  should  not 

be  pursued  in  the .  present  case : 

[*224]  Fir^  The  «uit  is  brought  by  two  s^kholders^  in 
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behalf  of  tiiemaelTes  and  all  the  other  stockholdera  who 
might  come  in  and  take  part  in  the  litigation.  During  the 
six  years  that  the  litigation  has  been  pending  no  other  stock- 
holder has  come  forward.  The  interest  of  plaintiffs  in  this 
litigation  is  very  smalL  They  own  hut  three  hundred  and 
eigh^-one  out  of  ten  thousand  shores.  And  it  is  quite  ob- 
vious that,  if  anything  can  ultimately  be  recovered  in  the 
suit,  it  most  all  go  to  the  creditors  of  the  corporation.  The 
real  pecuniary  interest  of  plaintifTs  amounts  to  nothing  in 
the  suit,  beyond  the  costfi. 

Second.  The  plaintiSs'  conduct  does  not  commend  them  to 
a  court  of  equity.  It  does  not  appear  that  any  portion  of 
the  st^ck  of  the  shareholders  has  been  piud  up.  The  trustees 
held  possession  of  the  property,  sold  undfer  the  deed  of  trust, 
for  four  months  before  the  sale,  during  all  of  which  time  it 
was  advertised  for  sale.  For  part  of  this  time  one  of  the 
plaintiffs  was  a  director  in  the  express  company.  At  any 
time  before  the  sale  it  might  have  been  prevented  by  tender- 
ing the  money  due  to  Mr.  Holliday,  yet  nether  of  the  plaia- 
tiffi,  nor  the  corporation,  nor  the  directors,  made  any  effort, 
eifher  by  assesBments  on  the  shares,  or  by  any  other  means, 
to  raise  the  money  and  prevent  the  sale.  To  the  present  time 
DO  offer  to  redeem  has  been  made.  He  who  seeks  equity 
flhould  do  equity.  Yet  now,  without  real  pecuniary  interest 
in  the  matter,  they  stir  up  a  bitter  and  serious  litigation,  which 
the  real  party  in  interest  declines  to  commence,  or  to  partici- 
pate in  when  called  on  as  a  defendant. 

[*225]  Third.  The  complainants  do  not  hold  such  a  rela- 
tion to  the  only  relief  which  this  court  can  give  as  to  enable 
them  to  prosecute  the  suit  as  plaintiff.  This  objection  is 
&tal  to  the  present  suit,  in  any  aspect  it  can  be  made  to 
assume.  The  claim  of  a  shareholder  in  a  corporation  to 
come  into  a  court  of  equity,  and  assert  against  third  parties 
the  rights  which  belong  to  the  corporation,  but  which  it 
declines  to  assert,  has  received,  of  late  yean,  much  consider- 
ation. There  is  also,  beyond  donbt,  some  conflict  of  author- 
i^  on  that  subject  But  the  supreme  court  of  the  United 
States,  whose  authority  is  conclusive  in  this  court,  has  gone 
ai  &r  in  permitting  the  ebareboldti-  to  interpose  in  such 
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^Uera  as  any  other  court,  and  if  it  has  laid  down  principles 
^iuch  exdode  the  plafntiffs  here  from  the  relief  songht  by 
^bem,  it  is  useless  to  look  further  for  authority  on  the  subject 
Tho  case  of  Dodge  v.  Woohey,  (18  Howard,  331,)  is,  in  some 
^pects,  analogous  to  the  present  one,  and  is  the  sole  author- 
%  relied  on  by  plaintiff's  counsel  to  sustain  the  right  of 
plaintifis  to  maintain  this  suit.    'In  that  case  plaintifi  was  a 
stocIcfaLolder  in  a  bank,  incorporated  and  doing  business  in 
the  stable  of  Ohio.    The  defendant,  Dodge,  was  about  to  col- 
lect^ V>y  distress,  certain  taxes  from  the  bank,  which  were 
*^^!^.l.    The  bank,  though  requested  by  the  plaintiff  to  take 
^^al  steps  to  prevent  this,  declined  to  do  so,  and  the  supreme 
^ourt  held  that  plaintiff  could  maintain  his  suit  c^ainst  the 
^o/iector  for  an  injunction,  making  the  bank  also  a  party.    In 
^^^ming  tx)  this  conclusion,  the  court  go  into  a  full  examina- 
^^^  of  the  right  of  [*226]  plaintiff  to  maintain  the  suit,  and 
G^^  antborities  very  fully  on  the  question.    I  think  I  am 
correot  in  stating  that  the  propositions,  supposed  by  the  court 
^  be  established  by  their  examination,  may  be  thus  stated: 
^;  Tliat  in  the  case  of  an  incorporated  company,  with  a 
capito.1    stock  divided  into  shares  and  held  by  individuals, 
the  ooir  j>oration  and  the  shareholder  are  distinct  l^fal  persons, 
and  oa.rk  sue  and  be  sued  by  each  other,  when  there  is  a  cause 
of  action. 

2-  That  when  the  directors  of  a  corporation  have  misap- 
plied fixnds  as  a  dividend,  to  which  a  shareholder  has  a  dis- 
tinct right,  he  can  maintain  a  suit  for  such  misapplication, 
or  n^  Can  sustain  a  suit  in  equity  to  prevent,  by  injunction, 
sucti  misapplication  when  it  is  threatened. 

^'  ^V'here  a  third  person  is  about  to  do  some  act  to  the 
corporation,  or  in  reference  to  its  rights  or  affairs,  which  the 
corporation  itself  might  prevent  by  an  injunction  or  other 
preveiiti^^  remedy,  but  the  corporation  refuses  to  take  any 
legal  steps  for  that  purpose,  a  court  of  equity  will  permit  the 
shareholfier  to  institute,  in  his  own  name,  such  a  suit  against 
the  thircl  party  and  the  corporation,  and  thus  protect  from 
iBQinediate  injury  his  interest  in  the  corporation. 

But  no  case  is  cited,  nor  does  anjrthing,  in  the  opinion  of  the 
<^^^y  go  fa  the  ^tent  of  asserting  that,^  when  a  corporation 
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haB  Buffered  by  a  tort,  or  been  injurad  by  a  TioIatioD  of  con- 
tract, or  has  a  right  of  action,  legal  or  equitable,  against  any 
other  person,  the  individual  ehareholder  can  come  into  court 
and  [•227]  prosecute  that  cause  of  action  because  the  cor^ 
poration  fails  or  refuses  to  do  so. 

The  court  cites,  and  with  approbation,  the  following  lan- 
guage from  Angell  and  Ames  on  Corporations:  "Though  the 
result  of  the  authorities  clearly  is,  that,  in  a  corporation,  when 
acting  within  the  scope  of  and  in  obedience  to  the  provisiono 
of  its  constitution,  the  will  of  the  majority  duly  expressed 
must  govern;  yet  beyond  the  limits  of  the  act  of  incorpora- 
tion the  will  of  the  majority  can  not  make  an  act  valid,  and 
the  powers  of  a  court  of  equity  may  be  put  in  motion  at  the 
instance  of  a  single  shareholder,  if  he  can  show  that  a  corpora- 
tion are  employing  their  statutory  power  for  the  accomplish- 
ment of  purposes  not  within  the  scope  of  their  institution. 
But  it  is  to  be  observed  that  there  is  one  important  distinction 
between  this  class  of  cases  and  those  in  which  there  is  no 
breach  of  trust,  but  only  error  and  misapprehension,  or  sim- 
ple negligence  on  the  part  of  the  directors."  And  the  court 
says  that  wo  have  here  the  rule  and  its  limitation. 

In  the  case  before  us  we  have  neither  an  attempt  to  tran- 
scend the  powers  of-the  corporation  nor  any  breach  of  trust 
on  the  part  of  the  directors,  but  simply  a  neglect  to  bring  a 
suit  which  one  of  the  stockholders  believes  ought  to  be 
brought.  Again,  the  court  says,  that  this  jurisdiction  of  the 
court,  at  the  instance  of  a  shareholder,  is  to  apply  preventive 
remedies,  by  injunction,  to  restrain  those  who  administer 
them  (the  corporations)  from  doing  aots  which  would  amount 
to  a  violation  of  their  charter.  And  this  jurisdiction  [*228] 
extonds  to  inquire  into,  and  enjoin,  as  the  case  may  require, 
any  proceeding  by  individuals,  in  whatever  character  they 
may  prefer  to  act,  if  the  subject  of  the  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or  denial  of  a  right  grow- 
.  ing  out  of  it,  for  which  there  ia  no  adequate  remedy  at  law. 
.  We  Bee  here  that  the  jurisdiction  ia  confined,  where  other 
parties  are  concerned,  to  preventive  remedies,  to  he  used  for 
the  protection  of  rights  endai^ered  by  the  neglect  of  dii«o- 
ton  aod  the  threatened  i^gresBiona  of  otben.    It  would  be  a 
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doctrine  attended  with  very  serious  consequences,  if  any  in- 
dividual stockholder  in  a  corporation  could  decide  for  the 
corporation  when  suits  should  be  brought  to  asaeit  supposed 
rights,  and,  assuming  the  place  of  the  corporation,  qse  the 
courts  to  enforce  his  private  views  in  opposition  to  the  sense 
of  the  directors,  and  probably  of  all  the  other  shareholders. 

Every  individual  shareholder  could  thus  be  carrying  oh  a 
3eparate  suit  against  tlie  corporation,  and  against  the  parties 
supposed  to  have  wronged  it,  and  each  one  might  elect  to 
claim  a  different  remedy  and  resort  to  a  different  tribunal. 
In  the  meantime,  the  real  interest  of  the  corporation  might  be 
sacrificed  in  the  struggle. 

It  would  become  dangerous  to  deal  with  corporations,  for, 
whatever  the  understanding  with  the  lawful  organs  of  the 
company,  no  one  has  protection  from  the  individual  share- 
holder. 

If  a  stockholder  is  aggrieved  by  the  refusal  of  the  Cf229] 
board  to  adopt  his  views,  his  remedy  is  to  unite  with  other 
stockholders  in  changing  the  directory.  But  if  Irreparable 
mischief  to  his  interests  may  ensue  in  the  mean  time,  equity 
will  administer  preventive  justice  until  the  will  of  the  body 
of  sliareholders  can  be  ascertained.  The  express  company, 
not  being  a  party  to  this  proceeding,  will  be  at  liberty  to  as- 
sert any  claim  it  may  think  proper,  growing  out  of  these 
transactions,  and  is  manifestly  the  proper  party  to  do  so,  if 
it  is  to  be  done  at  alL  The  plaintifib'  bill  is  Uiereforo  dis- 
missed, with  costs. 
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1  ■  OoNPiscATioN ;  Review,  Confiscation  csiues  ue  not  admiralty  rannn. 
although  the  statut*  requires  such  proceedinga  U.  conform,  as  fiu-  as 
ma^  be,  to  the  forma  and  modes  of  procedure  in  admiralty.  They 
are,  like  otjjer  revenue  Beizures,  common  law  cases,  and  are  to  be 
removed  into  revisory  courts  by  writs  of  error. 

2.  Pardon.  A  person  who  accepts  and  compliee  with  the  conditions 
of  a  pardon,  granted  by  the  president  of  the  TJnited  States,  nuy  plead 
such  pardon  in  proceedings  for  the  confiscation  of  his  property. 
The  pardon  restores  all  the  rights  of  proper^  of  the  grantee  in  the 
pardon,  which  he  had  lost  by  his  offenses,  ez^pt  in  those  cases 
where  the  property  had  become  vested  in  other  peraons,  by  judicial 
proceedings,  And  with  such  other  exceptions  as  the  pardon  itself 
prescribes. 

3.  ;  Proceeds  of  Qynfiscalvm  Sale.    UnUl  an  order  of  distriba- 

tion  is  made  of  proceeds  of  property  sold,  or  until  the  money  is  act- 
ually paid  into  the  hands  of  the  party  entitled  to  receive  it,  as 
informer,  or  into  the  treasury  of  the  United  States,  it  is  within  the 
control  of  the  uonti,  and  no  vested  right  to  it  has  accrued  so  as  to 
prevent  the  pardon  from  restoring  it  to  the  grantee  in  the  pardon. 

[*230]    Appad  md  Error  frmn.  the  Dittria  Omirt  oj  iht  Unitai 

Staiea  for  the  District  of  Kar^sat. 

Certain  property  of  the  plaintiff  in  error  was  confiscated 
in  1863,  by  proceedings  in  the  district  court,  under  the  acts 
of  congress,  for  acts  done  and  permitted  in  aid  of  the  rebel- 
lion. The  fund  realized  from  the  property  had  been  brought 
into  court,  and  there  remained,  when  the  plaintiff  in  error, 
in  1866,  presented  a  petition  to  the  district  court,  praying  to 
be  permitted  to  take  the  funda,  after  deducting  costs,  out  of 
court,  and  set  forth,  as  one  of  the  grounds  for  the  granting 
of  his  petition,  that  he  had  been  pardoned  by  the  president 
for  the  ofTeneee  which  were  the  grounds  of  the  proceedings 
against  his  property.    The  district  court  refused  to  permit 

KOTC— S««.  In  oonneodoD  wHb  thli  caac  OAxn  «.  (MM  aain,  (91 0.  e.  [1  ORo]  4TU 

An  tcaoa  on  t,  totttlxei  recogniiuice  may  be  mnEntalned.  although  the  goTemor 
may  h»e  pardooed  the  deftadaot,  after  WDlence  In  Ihe  cilmliul  acQoa  aod  befoia 
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this  petition  to  be  filed,  whereupon  the  plainti£f  in  error  pro- 
secuted an  appeal  and  writ  of  error  to  the  circuit  court 

The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J. :  The  supreme  court  of  the  United  States  de* 
dded  at  its  term  just  closed,  (.Armstrong's  Unmdty,  6  WalL 
766,)  after  fall  argument  and  consideration,  that  proceedings 
under  the  acts  for  confiscation  of  property,  on  account  of  acts 
done  or  permitted  in  aid  of  the  late  rebellion,  were  not  ad* 
miralty  cases,  although  the  statute  required  those  proceed- 
ings to  conform,  as  far  as  might  be,  to  the  forms  and  modes 
of  ['*'231]  proceeding  in  admiralty;  that  they  were  common 
law  cases  in  their  essence,  like  other  revenue  seizures  on  land, 
and  that  the  mode  of  bringing  such  cases  into  a  revisory  court 
was  by  writ  of  error.  Under  this  ruling  the  appeal  in  this 
case  must  be  dismissed.  The  case  remains,  however,  to  be 
heard  in  this  court  on  the  matters  properly  presented  by  the 
writ  of  error.  The  bills  of  exception  relate  to  several  matters, 
some  of  which  are  mere  irregularities,  and  others  are  supposed 
to  go  to  the  jurisdiction  of  the  district  court  over  the  whole 
case* 

In  the  view  which  I  take  of  the  case,  it  is  only  necessary 
to  consider  one  of  these  points.  It  is  that  which  relates  to 
the  plea  of  pardon.  On  the  llth  of  April,  1866,  the  plaintiff 
in  error  presented  to  the  district  court  a  petition,  in  which, 
among  other  things,  he  sets  forth  a  pardon  by  the  president, 
for  the  offenses  which  are  the  grounds  of  the  proceeding 
against  the  property  which  is  the  subject  of  it  This  pardon, 
he  alleges,  was  duly  accepted  by  him,  and  all  its  conditions 
complied  with.  Among  the  conditions  of  the,  pardon  are 
two  pertinent  to  the  case  before  us: 

"  1.  That  said  Edward  S.  Brown  first  pay  all  costs  which 
may  have  accrued  in  any  proceedings  instituted  or  pending 
against  his  person  or  piroperty  before  the  date  of  the  accept- 
ance of  this  warrant 

''2.  That  the  said  Edward  S.  Brown  shall  not,  by  [*232] 
virtue  of  this  warrant,  claim  any  property,  or  the  proceeds 
of  any  property,  that  has  been  sold  by  the  order,  judgment 

40—1  KAB. 
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or  decree  of  a  court,  under  the  confiscation  lawa  of  the  United 
States." 

By  accepting  this  pardon,  and  by  relying  on  it  in  court,  he 
consents  that,  so  far  as  costs  had  been  incurred  in  this  case, 
they  Bhould  be'paid  by  him,  and  he  avers  in  his  petition  that 
the  ooats  have  been  paid  out  of  the  proceeds  qf  the  forfeited 
debts  paid  into  court  by  its  order.  This  he  consents  to  and 
relies  upon  as  a  compliance  with  the  first  condition  above 
recited.  He  is,  therefore,  not  entitled  to  contest  the  validity 
of  these  proceedings,  so  £bx  as  any  part  of  the  money  realized 
from  them  has  been  appropriated  to  the  payment  of  legal 
costs  in  the  case. 

What  effect,  then,  has  the  president's  pardon  upon  the 
rights  of  the  plaintiff  in  error  to  the  property  confiscated  by 
the  decree  of  the  district  court?  I  do  not  propose,  in  thia 
place,  to  argue  the  effect  of  a  pardon  by  the  president  on  the 
rights  of  property  in  such  cases.  It  is  suflicient  for  me  to 
say  that  the  effect  of  such  a  pardon  has  been  several  times 
fully  and  ably  argued  in  the  supreme  court,  and  such  par- 
dons have  by  its  order,  in  two  instances,  been  pleaded  in  that 
court  in  cases  of  this  kind  pending  there,  on  appeal  or  writ 
of  error. 

While  it  has  not  become  necessary  as  yet,  in  that  cotirt,  to 
pass  formally  on  the  effect  of  these  pardons,  or  to  deliver  an 
opinion  on  the  subject,  except  in  the  case  of  Oarkmd,  a  parte, 
(4  Wall.  333,)  which  referred  alone  to  the  effect  of  such  par- 
don in  removing  [^^233]  disabilities  of  a  personal  oharaoter,  I 
feel  at  liberty  to  state  my  belief  that  there  is  no  difference  of 
opinion  among  the  members  of  that  court,  on  the  proposition 
that  such  a  pardon  restores  all  the  rights  of  property  of  the 
grantee  in  the  pardon,  which  he  had  lost  by  his  offenses,  ex- 
cept in  those  cases  where  the  property  had  become  vested  In 
other  persons  by  judicial  proceedings,  and  with  such  other 
exceptions  as  the  pardon  itself  prescribes. 

In  the  case  before  us,  in  the  petition  of  plaintiff,  which  the 
district  court  refused  permission  to  be  filed,  it  is  alleged  that 
the  money  paid  into  court,  or  to  the  marshal,  remains  subject 
to  the  order  of  the  court  It  is  my  opinion  tiuA,  until-  an 
order  of  distribution  is  made  of  proceeds  of  proper^  told,  or 
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until  the  money  is  actually  paid  into  the  hands  of  the  party 
entitled  to  receive  it,  as  informer,  or  into  the  treasury  of  the 
United  States,  it  is  within  the  control  of  the  court,  and  no 
vested  right  to  it  has  accrued  so  as  to  prevent  the  pardon 
from  restoring  it  to  the  petitioner.  {Norrisv.  OrodBer,  18  How. 
429.) 

The  result  of  these  views  is,  that  the  judgment  or  order  of 
the  district  court,  overruling  the  motion  for  leave  to  file  plea 
of  pardon,  is  reversed;  that  the  case  be  remanded  to  that 
court,  with  directions  to  permit  the  petition  of  plaintiff  in 
error,  setting  forth  his  pardon,  to  be  filed,  and  if,  after  a  hear- 
ing, it  shall  be  found  that  he  has  complied  with  the  condi- 
tions of  his  pardon,  and  that  he  has  actually  been  pardoned, 
[*234]  that  then,  after  deducting  the  costs  of  the  proceeding 
against  him,  up  to  the  time  of  his  offering  to  file  said  petition, 
all  the  property  or  money  remaining  within  the  control  of 
the  court  under  these  proceedings  be  paid  over  (jo  him,  and 
for  such  other  and  further  proceedings  in  such  case  as  may 
be  in  conformity  to  this  opinion.  Neither  party  receives 
costs  in  this  court 


[*236] 

Phineas  Adams  v.  The  Boabd  of  Coumty  Oouiobbionebs  of 
Douglas  County,  and 

Phikeas  Adams  v.  Melamcthon  S.  Beach,  et  aL 

1.  Jurisdiction;  Tnjunctum,  In  order  to  give  the  circuit  court  of  the 
United  States  jurisdiction  in  cases  of  injunction,  it  must  appear  in 
the  bill  that  the  complainant  is  a  non-resident  of  the  state,  and 
that  there  is  in  controversy,  or  in  jeopardy  by  the  action  of  respond- 
ents,  whom  he  desires  to  restrain,  an  amount  exceeding  five  hun- 
dred dollars,  and  this  means  the  amount  which  the  complainant  is 
liable  to  lose  or  gain  by  the  resolt  of  the  eoit 

2, ;  Character  cf  Partie$.   When  jurisdiction  depends  on  the 

character  of  the  parties  complainant^  and  they  consist  of  a  number 
of  individuals,  every  one  must  be  comp€(tent  to  bob,  or  jurisdiction 
can  not  be  entertained. 
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3.  iKjDNcnos ;  Taxa.  A  noa-re>ident  tax  payer  cam  iiot  maintain 
proceedii^  agai net  the  corporate  authorities  of  a  oonnty,  to  reetmia 
Uiem  from  i— iiim  bonds  vhicb  have  been  duly  authorized  to  be 
ismed.  M 

SHU  in  Equity. 

Thssb  two  oaaes  were  two  bills  in  equity,  brought  by  the 
oomplaioant, — one  to  enjoin  the  iBsuiog  of  certain  bonds;  the 
other  to  enjoin  the  collection  of  a  tax  for  the  payment  of  a . 
certain  coupon.  The  cases  were  heard  together  at  chambers 
before  Hon.  M.  W.  Delahay,  December  17, 1868,  and  decided 
together. 

The  opinion  of  the  court  was  delivered  by  [*236] 

Delahay,  J, :  These  two  suits  concern,  substantially,  the 
same  subject  matter.  The  first  la  instituted  for  the  purpose 
of  enjoining  the  county  of  Douglas,  through  its  corporate  au- 
thorities, from  issuing  certain  bonda  to  the  amount  of  three 
hundred  thousand  dollars,  to  the  Leavenworth,  Lawrence  and 
Galveston  Railroad ;  the  second  is  to  enjoin  the  treasurer,  and 
other  officers  of  the  county,  from  the  collection  of  a  tax  im- 
posed by  the  commissioners,  for  the  payment  of  the  coupon 
due  January  1, 1869,  upon  a  bond  for  three  hundred  thousand 
dollars  already  issued,  and  from  the  application  of  the  pro* 
ceeds  of  such  tax  to  the  liquidation  of  the  coupon. 

The  facts  in  brief  are,  that  the  question  of  issuing  bonds 
to  the  amount  of  three  hundred  tiiousand  dollars  to  this 
company  was  submitted,  by  an  order  of  the  board  of  couDty 
commiasionera,  to  the  voters  of  the  county,  by  virtue  of  an 

p]  An  Injnnctloii  may  be  gnuited  to  enjoin  tbe  lUegal  lery  of  any  tax  c^iarse  or 
■MMament.  or  the  collecUon  of  any  ILlegaJ  lax  charge  or  aaemment,  or  an;  proceed- 
ing to  enfoice  the  lama;  and  any  number  of  penons  whoae  property  li  affbcted  by 

a  lai  III  ■■ II  III  ID  levieil,  may  nnile  In  the  petlUon  filed  to  obtain  luch  In]  miction. 

(DaMlai'i  Oomp.  U  t  STBL) 

Hon  lirsEularitlgi  cannot  be  Inquired  Into.  ( J^tar  r.  CftoUn,  S  Koi.  lU ;  SnUOtv. 
LKHianrtira,li.i»t;  BaOviatv.Sanea.Sia.&Si;  LmvroKet. Kiaam,U  li.tX.  CliaUut 
«.  AteUtoit.  IS  Id.  4»;  Stdibliu  v.CAaaiM.  lb  li.K:  nagamanv  Ctoud,  1>  Id.  SH.)  Who 
may  Join  In  the  aotian.  (See  Wntore  b.  Mirton,  10  Eai.  491;  Oataort  r.  Ra,  Id.  fiOB; 
»rtaoeii.W1aiiaall^lA.iSA:  BvdKmt.AUhtton,'\2i&.l«i.)  Wbo  cannot  maintain  Iba 
action.  {&aaniA*.WhecUm.l  ¥.ai.Wii  Bridge  v.WiiaHdalU,\<iiA.SX-,aatev.  Me- 
taagKin.  IS  Id.  238.)  He  who  aaeki  equity  muat  do  equity,  applied  to  actloiu  trader, 
'     ■-  rHM.fKm.ma:  LamrtiK*w.Emam.-n\A.tat.) 
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act  of  the  legialature  of  thd  state  as  tax  bacik'  aa  the  8th  day 
of  February,  1867, 

The  terms  and  conditions  upon  which  the  issuance  of  the 
bonds  was  to  be  made  are  expressly  stated  in  the  submission, 
as  follows:  ''Shall  the  county  of  Douglas  subscribe  three 
hundred  thousand  dollars,  in  full  paid  stock,  to  the  capital 
stock  of  the  Leavenworth,  Lawrence  and  Galveston  Railroad 
Company,  and  issue  bonds  of  the  county  therefor,  in  bonds 
payable  thirty  years  after  date,  bearing  interest  at  the  rate  of 
seven  per  cent,  per  axmum  from  the  date  of  delivery,  to  be 
issued  to  said  company  when  twenty-four  miles  of  said  rail- 
road track  shall  be  completed  and  in  full  operation  from  Law- 
rence, [*237]  Douglas  county,  via  Baldwin  City:  Provided^ 
That  no  greater  amount  of  bonds  shall  be  issued  than  the 
amount  of  stock  issued  by  the  railroad  company  to  the  county 
of  Douglas. 

"2.  The  conditions  of  the  above  is  with  the  express  un« 
derstanding  and  a^eement,  that  the  said  company  shall 
relinquish  all  claim  to  the  bonds  for  subscription  of  stock 
heretofore  voted  to  said  company,  to  wit,  on  the  12th  day  of 
September,  1865."  The  vote  was  taken  with  this  result :  Two 
thousand  one  hundred  and  seventy  for  the  proposition,  and 
four  hundred  and  twenty-four  against,  a  majority  of  little  less 
than  five-sixths  of  the  entire  vote. 

The  board  of  commissioners,- by  resolution,  on  the  15th  day 
of  April,  1868,  reciting  the  above  submission,  the  vote  and  the 
result,  declared  that,  the  company  having  complied  with  all 
the  requirements,  stock  to  the  amount  mentioned  should  be 
subscribed,  and  the  bonds  issued.  Since  this  time,  a  series 
of  suits  in  the  state  courts,  some  of  which  (though  by  no 
means  pertinently)  were  recited  in  the  second  bill,  have  been 
instituted  for  the  purpose  of  restraining,  by  injunction,'  the 
said  board  from  issuing  these  bonds  and  thus  subscribing  to 
the  capital  stock  of  the  company.  Now,  for  the  first  time, 
the  same  species  of  litigation  is  proposed  in  the  federal  courts. 
Phineas  Adams,  a  non-'*esident  of  the  state  of  Elansas,  and  a 
resident  of  the  state  of  New  Hampshire,  as  the  complainant^ 
has  filed,  on  the  equity  side  of  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  the  several  hilJs' 
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for  the  purpose  of  obtaining  an  injunction  as  tdieady  stated. 

[*238]  It  will  be  seen,  from  this  review  of  the  facto,  that 
the  caeea  affect  very  large  pecuniary  iDtereets,  and  the  iiature 
of  the  work,  the  early  completion  of  which  may  much  depend 
upon  the  aid  contributed  by  the  subscription  for  its '  stock, 
shows  that  the  interests  other  than  those  merely  pecuniary 
must  be  even  greater.  Not  to  introduce  into  this  opinion  the 
ordinary  speculations  as  to  the  advantages  to  arise  to  the 
state,  and  especially  to  that  region  through  which  the  pro- 
posed road  will  pass,  it  will  suffice  to  call  attention  to  the  vote 
of  the  people  of  Douglas  county,  in  illustration  of  their  own 
esti  :te  of  these  advantages.  But  in  a  country  where  rail- 
road intercommunication  commande  so  large  ashare  of  public 
interest,  and  elicits  such  immense  outlays  of  capital,  I  might 
fe.el  myself  justified  in  enlarging  upon  this  sul^ect,  were  it  not 
that,  holding  the  scales  of  justice,  and  performing,  the  duties 
of  her  minister,  I  am  not  allowed  to  be  swayed  from  her  dic- 
tates by  any  consideration  of  the  character  of  one  or  the  other 
of  the  litigants  in  her  courts.  The  complainant  is  entitled, 
small  though  his  interest  may  be  in  comparison  to  that  ap- 
pertaining to  the  other  parties  in  this  proceeding,  to  have  that 
interest  protected,  provided  he  brings  himself  within  the  class 
of  persons  and  exhibits  an  interest  over  which  this  court  has 
jurisdiction. 

The  respondents  have  moved  for  a  dissolution  of  the  injunc- 
tions which  had  been  temporarily  issued  in  the  two  cases, 
and  insist,  as  grounds  for  tiieir  motion,  from  the  showing  of 
the  bill  and  the  papers  filed  in  the  cases:  [*289]  Fint.  That 
this  court  has  no  jurisdiction.  Second.  That  there  are  not 
such  equities  dii^closed  as  entitle  the  complainants  to  a  con- 
tirtuation  of  this  relief.  These  propositions  will  be  disposed 
of  in  their  order. 

The  jurisdicticm  of  the  courts  of  the  United  States  is  pre- 
scribed by  law,  that  <rf  the  circuit  court  induded.  Its  jurisdic- 
tion is  derived  firom  the  nature  of  the  subject  in  controversy 
in  some  oases,  and  in  others  fivm  the  character  of  the  parties, 
and  in  some  ftoia  the  union  of  those  several  elemento.  The 
lattw  is  the  case  in  the  present  instance.  It  most  appear  in 
tbs  bill  that  the  oomolainant  is  a  non-resident  <^  the  state. 
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to  enable  hita  to  invoke  the  aid  of  this  court,  otherwiBe  he 
is  remitted  for  redress  to  the  courts  of  the  state^  In  addition 
to  this,  it  must  appear  in  the  bill  that  there  is  in  controversy, 
or  in  jeopardy  by  the  action  of  the  respondents,  whom  he 
desires  to  restrain,  an  amount  exceeding  five  hundred  dollars. 
(Judiciary  act,  1789,  chap.  20,  §  11.)  The  non-residence  of 
the  complainant  sufficiently  appears,  and  the  respondents 
make  no  point  to  the  contrary.  Whether  the  bill  shows  more 
than  the  sum  of  five  hundred  doUars  to  be  involved  in  the 
proceeding  is  another  question.  The  respondents  say,  as  one 
of  their  grounds  of  motion,  that  it  does  not.  The  complain- 
ant insists  that  it  does..  If,  in  any  proper  sense,  the  sum  of 
three  hundred  thousand  dollars,  the  amount  of  bonds  the 
issue  of  which  is  asked  to  be  enjoined,  may  be  said  to  be  in 
controversy,  then  of  course,  in  the  first  case,  no  question  can 
exist  There  is  a  sense  in  which  this  amount  may  be  said  to 
be  in  controversy.  But  is  it  a  [*240]  sense  which  will  deter- 
mine the  question  in  favor  of  the  complainant?  To  be  in 
controversy  certainly  can  not,  properly,  be  understood  in  any 
other  sense  than  as  being  in  an  attitude  to  be  decided  in 
&vor  of,  or  against,  the  party  who  asks  the  interference  of  the 
court  While  that  amount  is  really  the  subject  of  which  the 
court  is  asked  to  adjudicate,  it  is  not  the  amount  which  the 
complainant  claims  that  he  is  in  jeopardy  of  losing  by  the 
respondents  unless  they  are  restrained. 

We  do  not  see  how  any  other  test  of  jurisdiction  can  be 
maintained,  than  that  when  more  than  five  hundred  dollars 
are  required  as  the  basis  of  jurisdiction,  it  must  mean  an 
amount  exceeding  five  hundred  dollars  which  the  plaintiff 
is  liable  to  lose  or  gain  by  the  result  of  the  suit.  It  could 
never  have  been  intended  by  the  act  of  congress,  that  because 
a  subject  matter  may  have  been  involved  in  the  proceeding, 
worth  more  than  five  hundred  dollars,  therefore  any  non-res- 
ident may  have  brought  his  suit  in  the  circuit  court,  even 
afthough  his  own  interest  may  have  been  a  very  small  amount 
of  the  item  of  property. 

The  result  of  such  a  doctrine  would  be,  or  might  be,  to 
throng  these  courts  with  proceedings  in  which  a  mere  trifle 
might  be  claimed  by  the  complainant,  simply  because  that 


*j 
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trifle  comprised  a  part —  a  small  part — of  some  lai^  interest. 
A  single  stockholder  in  a  banking  or  any  other  corporation, 
to  the  amonat  of  afty  dollars,  might  thus  gain  in  the  <drcuit 
oourt  a  foothold  for  litigation,  merely  because  the  capital 
Btock  of  the  company  iraa  a  million.  Thus  all  the  saf^uards, 
whether  of  protection  of  the  courts  against  the  annoyance 
[*241]  of  QumerouB  petty  litigations,  or  of  parties  against 
being  burdened  with  the  more  inconvenient  and  expensive 
proceedings  of  courts  of  the  United  States,  would  be  efiecta- 
ally  destroyed. 

We  understand  the  act  of  congress  to  mean,  not  that  the 
party  must  litigate  in  reference  to  something  worth  more 
than  five  hundred  dollars,  but  that  he  must  bring  into  court, 
to  be  adjudicated  by  it,  an  interest  exceeding  five  hundred 
dollars  in  something,  which  interest  he  shall  claim  to  have 
as  against  his  adversary,  or,  in  case  of  injunction,  which  in- 
terest his  adversary  is  about  to  put  in  jeopardy  by  hia  action, 
against  which  he  invokes  the  protection  of  the  courts.  This 
doctrine,  besides  being  well  established  by  the  course  of  de- 
cision in  the  supreme  court,  (see  8  Cranch,  229;  16  Peters,  97; 
8  Wheat.  642,)  was  recognized  at  a  recent  term  of  tlie  circuit 
court  for  this  district.  Judge  Miller  presiding,  when,  in  the 
case  of  Jewett  v.  The  Treasurer  of  Leavenworth  Ommty,  the  suit 
was  dismissed  because  it  did  not  appear  that,  in  a  proceeding 
to  enjoin  the  treasurer,  the  complainant's  tax  exceeded  five 
hundred  dollars. 

Now,  by  this  test,  we  think  it  is  clear  that  in  neither  of  the 
cases  does  the  complainant  show  himself  to  be  entitled  to  a 
status  here.  In  the  first  case,  there  is  no  allegation  whatever 
as  to  any  particular  amount  of  interest  he  may  h^ve  to  be 
jeoparded  by  the  issuing  of  the  bonds;  the  allegation  in  this 
respect  being  simply  that  he  is  the  owner  of  real  estate  liable 
to  be  taxed.  In  the  second,  he  alleges  that  the  amount  in 
controversy  exceeds  five  hundred  dollars.  This  is  not  the 
phraseology  of  the  statute;  "matter  in  dispute,"  not  amotAit 
[*242]  in  controversy,  is  the  language.  But  while  this  lan- 
guage may  mean  something  very  different  from  that  used  in 
the  statute,  let  us  suppose  it  to  be  of  synonymous  import 
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Is  the  difficulty  thereby  avoided?  Shall  the  question  of  juris-v. 
dictiou  be  setUed  by  the  assertion  of  the  complainant?    We 
think  not    Certainly  it  can  not  be  so  settled  when,  as  in  this 
case,  the  showing  of  the  bill  is,  that  the  bonds  are  proposed 
to  be  issued  by  a  county  to  a  corporation,  and  his  interest 
can,  upon  the  face  of  the  bill,  arise  only  from  the  fact  of  being 
as  a  taxable  person  subject  to  a  liability,  unless  by  further 
showing  that  he  has  an  amount  of  property,  of  such  a  ratio 
to  the  whole  property  of  the  county  as  would  raise  his  liabil- 
ity to  more  than  five  hundred  dollars.    But  suppose  that  his 
^  nght  to  sue  were  apparent  from  the  bill,  by  the  exhibition  of 
^^  interest  fully  large  enough  to  confer  jurisdiction,  or  sup- 
pose the  views  hitherto  expressed  to  be  unsound,  and  that 
jurisdiction  may  arise  simply  upon  the  magnitude  of  the 
subject  of  litigation,  without  reference  to  that  of  his  interest 
'^  the  Bubject,  still,  upon  authority,  it  is  not  only  necessary 
^^^t  he  should  be  competent  to  maintain  this  suit,  but  it  is 
^^aUy  necessary  that  all  other  parties  complainants  should 
^  ®o    competent    "When  the  jurisdiction  of  the  circuit 
^^  depends  on  the  character  of  the  parties,  and  such  party 
^®is"tfi  of  a  number  of  individuals,  every  one  must  be  com- 
^    ^^'^  to  sue  in  the  courts  of  the  United  States,  or  jurisdiction 
0  i?^^^"t  b^  entertained."    (Paine's  Circuit  Court  Reports,  410; 
,^*^^O.ch,  267.)    Now  the  complainant  sues  as  well  for  him- 
.    '   ix^  alleges,  "as  on  behalf  of  all  others  similarly  [*243] 
^  .    ^-t-^Bd  and  interested,"  and  claims  that,  if  not  himself  suf- 
j    ^^^tjy  interested  to  make  the  amount  exceeding  five  hun- 
^^    dollars  the  basis  of  jurisdiction,  he,  along  with  the  large 
er  similarly  situated,  would  certainly  so  be.    This,  how- 
Ike  does  not  allege  as  a  &ct,  and  while  we  may  admit  the 
!^*'^^V*.inption  to  be  a  strong  one,  we  can  not  concede  it,  even 
'^     from  objection,  to  be  sufficient  to  create  the  necessary 
c>unt  in  dispute."    But  the  attempt  is  open  to  several 
Xis  difficulties.    The  first  is,  whether  a  complainant  may 
,  without  some  special  authority  thereto,  associate  other 
cs  with  him ;  a  second  question  is,  whether,  if  allowed  so 
^  ^^,  there  is  really  any  other  party  until  he  comes  in,  under 
^  "Orlvilej^e  accorded  him,  and  is  duly  made  a  party.    But 
^^Ivd,  and  yet  more  grave  difficulty  is,  that  this  introduction 
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of  others,  if  admissible,  is  absolutely  &tal  to  the  status  of  the 
complaiaaiit  It  would  not  be  bo,  but  might  aid  him,  if  he 
had  stopped  with  the  allegation  as  a  moment  ago  herein  in- 
corporated, but  this  he  does  not  do,  but  after  claiming  to  sue, 
in  the  language  quoted,  for  others  as  well  as  himself,  he  adds, 
"to  wit,  all  persons  owning  property  subject  to  taxation  in 
said  county,"  not  all  non-resident  persons,  but  aU  persona. 
Of  course,  therefore,  he  sues  alike  for  non-residents  like  him- 
self and  for  residents.  The  authority  a  moment  since  alluded 
to  requires  all  the  complainants  to  be  competent  to  sue,  "  or 
jurisdiction  can  not  be  entertained."  All  persona  liable  to 
taxation  must,  of  necessity,  include  resiilents  who  can  not  be 
associated  with  him  as  complainants.  Being  so  associated 
with  him,  all  l^e  [*244]  their  right  to  the  redress  they  ask. 
Thus,  besides  that  there  is  not  an  affirmative  showing  of  an 
amount  in  dispute  sufficient  to  confer  jurisdiction,  there  is  no 
statement  of  facts  from  which  this  interest  in  him,  making 
such  amount  in  dispute,  may  be  inferred.  If  this  be  true  of 
the  first  case,  how  much  more  true  it  is  of  the  other,  i^en  the 
object  is  to  enjoin  the  collection  of  a  tax  of  twentjT'-one  thou* 
sand  dollars,  to  pay  the  first  coupon  due  upon  a  bond  for 
three  hundred  thousand  doUars  heretofore  issued.  Evidence 
before  me  at  the  hearing  tends  to  show  that  his  interests, 
tested  by  his  liability  for  taxes,  does  not  exceed  five  dollars. 
Not  having  in  either  case  presented  such  an  amount  in  dis- 
pute, this  court  has  no  jurisdiction  to  grant  the  relief  prayed. 
This  view  disposes  of  the  case,  and  here  this  opinion  might 
very  well  close,  yet  I  do  not  think  that  I  ought  to  leave  the 
case  without  some  review  of  the  second  proposition  of  the 
respondent,  that  the  bill  does  not  disclose  such  a  case  of  merit 
as  would  justify  this  court  in  granting  the  relief  prayed.  The 
legislature  of  the  state  of  Kansas,  in  1865,  passed  a  law  au- 
thorizing the  counties,  in  the  way  therein  pointed  out,  to 
subscribe  stock  for  the  purpose  of  advancing  the  public  im- 
provements of  the  class  in  question.  Under  that  law,  the 
board  of  commissioners  of  Douglas  county  submitted  to  the 
legal  voters  of  that  county  the  proposition,  whether  the  sum 
of  three  hundred  thousand  dollars  should  be  paid  to  the 
Leavenworth,  Lawrence  and  Galveston  Bailroad,  for  whicii 
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Steele  -to  this  amount  should  be  issued  by  the  ooinpan j  to  the 
count^y^.  A  very  large  majority,  as  has  already  been  said,  was 
cast  in  favor  of  the  proposition.  Who  [*246]  are  legal  voters 
is  defined  by  our  constitution  and  laws.  The  complainant,  by 
his  showing  in  the  bill  as  a  groundwork  of  being  admitted  to 
prosectite  the  suit  in  this  court,  was  not  a  legal  voter.  The 
constitution  and  laws  of  no  state  in  this  union  confer  the  right 
of  suffrage  upon  property^  any  more  than  do  those  of  this 
state. 

^  The  law,  ttiereibre,  and  constitution  of  Kansas,  have  not 
S^yen  to  the  complainant  in  these  suits  any  say  whatever  upon 
this  question.    In  so  far,  this  law  may  be  unconstitutional. 
i  ^0  not  propose  to  say  that  it  is.    I  do  not  think  that  it  is, 
but  I  Ixave  not  reviewed,  and  do  not  propose  to  decide  that 
question.    I  will  remark  only  in  passing  that  the  law  is  cer- 
^^^3^  not  so,  as  being  against  the  constitution  of  the  state. 
Ii  thoire  be  any  qualification  of  voters  unconstitutional,  it  is 
that  V>oth  the  constitution  and  the  law  are  so,  as  being  in  con- 
flict w\th  the  constitution  of  tlie  United  States.    The  affirma- 
tive of  this  proposition  would  be  so  comprehensive  as  to  affect 
"^c  oonstitution  and  laws  of  every  state  in  the  union.    These 
coiiBtitutional  and  legal  questions  may  weU  suggest  the  in- 
quiry  ^  whether  the  complainant  in  this  suit  can  have  anything 
to  <io  with  the  subject  of  these  bills.    He  was  not  allowed,  as 
a  1^ on-resident,  to  vote  upon  the  question  of  authorizing  the 
issiiing  of  the  bonds.    Can  he  come  into  the  courts  of  the 
United  States,  under  any  circumstances,  claiming  to  exercise 
^^y  control  over  this  subject?    With  never  so  large  an  inter- 
^^  » the  complainant  might  find  himself  embarrassed  by  this 
peculiar  state  of  things.    It  is  not  made  necessary  by  [♦246] 
^^^  PJ'esentation  of  the  point  to  decide  this  question,  and  I 
®   ^^,  therefore,  not  do  more  than  observe  that,  if  to  recognize 
^   P^  ^  barrier  to  his  enforcement  of  a  claim  here  should  be 

.  ^  to  present  an  exception  to  the  rule  that  there  is  no  wrong 
^^^i/?^"^  a  remedy,  all  that  need  be  said  in  reply  is,  that  the 

P^^lio  policy  of  every  state  must,  and  does,  sometimes  give 
'^  similar  anomalous  conditions. 
A.t  ^11  events,  it  may  be  safely  said  that,  to  lay  a  foundation 
^Slit  in  a  case  of  this  description,  there  should  be  distinct 
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allegations,  either  of  fraudulent  collusion  against  complun- 
ant'a  interest  or  clear  departure  from  the  line  of  imposed  duty. 
There  are  no  auch  allegations  in  either  of  these  bills. 

Every  one  owning  land  in  a  state  holds  it  subject  to  the 
oonBtitution  and  laws  of  the  state.  Not  willing  so  to  hold  it 
he  may  Bell,  or,  preferring  to  hold  it  and  not  aatiefied  to  be 
denied  any  privilege  of  citizenship  in  regard  to  it,  he  may 
relieve  himself  of  ttie  disability  by  becoming  a  citisen.  But  a 
few  observations  are  due  in  reference  to  the  allegations  of  the 
bill,  relied  upon  particularly  to  show  merits.  They  are,  that, 
at  a  meeting  allied  to  be  informal,  certain  values,  consisting 
of  other  bonds  and  moneys,  and  stocks  of  other  companies, 
were  issued  without  sufficient  consideration,  and  to  give  a  con- 
trolling influence  against  the  interesto  of  Douglas  county;  that 
the  road  was  not  constructed  and  equipped,  by  reason  of  the 
want  of  turn  tables,  water  tanks,  etc.,  by  the  lat  of  January, 
1868,  as  by  the  terms  of  the  submiesion  of  the  question  to  the 
people  it  was  provided  it  should  be.  It  is  [*247]  supposed  the 
court  will  take  judicial  notice  of  the  necessity  of  these,  as 
equipments  of  the  road.  It  may  be  well  questioned,  on  the 
contrary,  whether  a  provision  of  water  tanks,  turn  tables,  etc., 
the  want  of  which  is  alleged  in  proof  of  noncompliance  by 
the  company  with  theterma  of  the  aubmisaion,  was  necessary 
to  constitute  a  compUance,  The  language  of  tiie  submiaaion 
is,  that  the  "railroad  track  shall  be  completed,  and  in  full 
operation."  While  it  is  true  that  a  railroad  is,  in  one  sense, 
incomplete  without  these  appeud^os,  in  a  more  limited  sense 
it  ia  not  so.  Certainly  a  railroad  track  may  be  complete,  lit- 
erally, without  any  one  of  these,  while  it  is  not  complete  only 
when  we  make  railroad  track  to  mean  something  more  than 
it  literally  does.  But  besides  thia,  may  not  the  requirement 
have  been  thua  restricted,  for  the  reaaon  that  it  was  not  in- 
tended to  exact  more  of  the  company  than  simply  to  construct 
the  railroad  track,  literally,  by  that  time,  leaving  tiiose  ap- 
pendages necessary  for  its  absolute  completion,  in  a  more 
extended  sense,  to  follow,  as  of  course  they  must  to  make  it 
practically  useful  and  valuable?  Besides,  time  is  not  neces- 
sarily of  the  essence  of  an  agreement,  and  particularly  in 
proceedings  in  equity.  The  most  that  could  be  claimed  is, 
that  the  board  of  commissioners  :night,  or  If  it  be  preferred 
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^^ht|  to  have  forborne  the  issuing  of  the  bonds,  and  sub- 

iQitted  the  question  again  to  vote.    But  the/  are  entrusted 

^th  the  management  of  the  interests  of  the  county,  and  have 

^  right  to  the  exercise  of  a  fur  and  honest  discretion,  and  i^ 

^  the  exercise  of  this,  they  do  what  a  fair  man  under  the 

same  circumstances  [^^248]  might  do,  I  can  not  see  any  just 

^use  of  complaint    The  charge  of  an  undue  motive  in  issu- 

^^  the  values  above  mentioned  is  not  sustained*    Motive 

^^y  be  inferred  and  judged  from  circumstances,  but  is  not 

^^y  well  capable  of  direct  proof;  a  mere  assertion,  or  even 

^  assertion  sustained  by  affidavit,  amounts  genendly  to  no 

inore  than  an  opinion.    But  the  same  remarks  may  be  made 

^  ^^erence  to  this  as  to  the  last  matter,  that  the  board  of 

^^xntDissioners,  being  constituted  by  the  law  the  guardians 

^*  the  interests  of  the  county,  were  the  proper  judges  of  the 

T^^iieQB  of  the  transactions  of  the  company,  or  they  might, 

^de^d^  ^ell  think  that,  the  county  having  voted  in  favor  of 

^^  l^onds  and  subscription,  they  had  but  the  simple  duty  to 

P^^^'tk^trtn.  to  issue  them.     It  is  further  alleged  that,  it  be- 

^^      ^    part  of  the  terms  of  the  submission  that  the  road 

^^^i<i  run  to  Lawrence,  the  company  failed  to  comply,  be- 

,  **^^   the  road  only  came  within  a  quarter  of  a  mile  of  that 

.    ^*        It  is  a  very  nice  adherence  to  words  to  deny  that  this 

^     ^^ompliance  with  the  requirement    *^Qv,i  hserit  in  literal 

in  cortice.^^    It  would  have  been  little,  if  any,  more  to 

-►  that  it  should  have  come  to  the  center  of  the  city.    A 

^y^   i^undred  yards  more  or  less,  in  a  question  of  termination 

*^     ^»  x^road,  can  not  present,  generally,  a  very  grave  doubt 

,^^^'^>   whether  or  not  similar  terms  have  been  complied  with. 

^^    intervention  of  a  river,  or  other  great  natural  impedi- 

^*^^^^^'t,  between  the  terminus  as  made  and  such  as  a  literal 

^^^'^I^liance  with  the  language  would  have  made,  might  pre? 

f^^t;   such  a  doubt    But  nothing  of  that  kind  exists  [*249] 

^t^is  case.    Whether  the  company  owns  the  intervening 

or  proposes  to  acquire  the  title  to  it  is  not  of  impor- 

There  remain  two  other  questions,  to  which  some 

-,  ^     -Ace  should  be  made  before  dismissing  the  second  point 

^     ^^quiry.    First.  May  any  and  every  individual  non-resi- 

^^  tax  payer  institute  such  a  proceeding  against  the  cor- 

authorities  of  a  county.    While,  on  the  one  hand. 
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indlTidoal  rights  are  entitled  to  protection,  on  the  other, 
great  public  interests  ought  not  lightly  to  be  enibjected  to 
delay  and  annoyance.  Whether  any  principle  can  be  stated, 
that  would  be  capable  of  application  without  po^ble  hard- 
ship, may  be  doubted:  to  deny  all  redress  to  individuals 
in  such  cases  would  be  apt,  sometimea,  to  result  in  in- 
justice. To'recognize  the  right  of  every  one  to  arraign  pnl>- 
lio  servants  of  the  description  under  consideration  is  fiill 
of  incoDvenience  and  danger.  High  authorities  have  held 
that,  unless  the  individual  has  some  interest  other  than 
that  which  is  common  to  the  whole  community,  he  can  not 
maintain  a  proceeding  in  such  cases.  DoolitUe  v.  Supemaon 
of  Brown  Cowniy,  (18  New  York,  165,)  and  Rosevdt  v.  Draper, 
(28  id.  318,)  are  leading  cases  in  a  large  claaa  in  support  of 
this  doctrine,  and  ^e  following  are  a  few,  of  many,  by  which 
they  are  sustained:  (17  Cowen,  872;  7  Cush.  254;  12  Peters, 
91;  6  Metcalf,  425;  10  Kck.  123;  Daniels  Chancery,  voL  3, 
1768-1770.)  With  this  doctrine  I  am  much  inclined  to  con- 
cur, as  far  more  reasonable  and  just  thau  that  which  would 
recognize  every  one,  in  a  community  of  common  interest,  as 
entitled  to  arrest  ['250]  the  onward  prt^ess  of  great  public 
concerns.  It  may  be  that  legislative  wisdom  might  well  di- 
rect itoelf  to  this  subject,  and,  while  amply  protecting  per- 
sonal rights,  provide  more  fully  than  now  seems  to  be  done 
the  proper  safeguards  against  ill  advised  invocations  of  judi- 
cial protection. 

As  a  ground  of  equity  interference,  not  only  well  established 
by  authority  but  expressly  provided  by  statute,  for  the  gov-' 
emment  of  the  courts  of  the  United  States,  redress  rests  upon 
the  want  of  adequate  remedy  without  it.  "  Suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts  of  the  Unit«d 
States,  where  plain,  adequate  and  complete  remedy  may  be 
had  at  law."    (U.  S.  Stats.  1789,  ch.  20,  §  16.) 

While  the  equity  jurisdiction  of  the  courts  of  the  United 
States  is  independent  of  the  local  law,  and  therefore  no 
objection  to  their  jurisdiction  may  arise  from  the  £act  of 
a  remedy  under  the  local  law,  as  decided  in  Gordon  v. 
HobaH,  <2  Sumner,  401;  8  Cranch,  267,)  yet,  if  such  re- 
dress may  be  had  at  law  in  the  courts  of  the  United 
States,  the  equity  jurisdiction   now  invoked  plainly  can 
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in  1^^^^  entertained.    Why  may  not  such  redress  be  had 
Tesi  ^^se  courts?    There  can  be  little  doubt  that,  either  in 
/«Q|^  ^^noe  of  an  unjust  exaction  or  by  proceedings  to  cor* 
B^^j.   ^n  evil  suffered,  redress  at  law  might  be  suocessfuUy 
^'^'^^^^t*    This  suggests  another  inquiry,  which  might  well  be 
^J^^^hat  elaborately  considered,  were  the  other  propositions 
X  ^^^ently  decided ;  that  is,  how  fer  the  equitable  remedy  by 
\s^iiction  is  dependent  upon  the  irreparability  of  the  threat- 
ened [*251]  wrong,  and  whether,  judged  by  this  standard, 
these  suits  are  maintainable.    But  in  the  views  I  have  taken 
^is  inquiry  is  rendered  unnecessary.    I  will  but  ask,  is 
there  any  evil,  not  to  say  irreparable,  to  be  inflicted  by  the 
proceedings  proposed  to  be  enjoined,  or,  on  the  contrary, 
are  they  not,  however  regarded  by  the  complainant,  of  the 
highest  advantage  to  him  ?    If,  indeed,  some  additional  tax 
he  the  result,  is  it  not  likely  to  redound  in  a  largely  increased 
^alue  of  his  property?    Assuredly  those  to  whom  the  propo- 
sition was  submitted,  and  by  whose  votes  it  was  determined, 
expect  to  reap  large  advantages  from  the  outlay.    It  is  inevi- 
table that  the  complainant  shall  enjoy  these  as  largely  as 
others.    In  such  a  case  he  can  not  claim  to  be  injured,  had 
^^  a  right  to  fhe  position  of  complainant.    The  courtesy  and 
ability  with  which  the  views  of  the  learned  counsel  for  the 
<^mplainant  have  been  presented  will  not  permit  me  to  close 
without  noticing  some  of  the  leading  authorities  relied  upon 
by  him  upon  some  other  points.    He  objects  to  the  dissolu- 
tion in  these  cases  that  no  injunction  can  be  dissolved  until 
the  coming  in  of  the  answers  of  the  respondents,  and  in  sup- 
port refers  to  Abbott  Nat.  Dig.,  (vol.  8,  p.  45,  §§  265,  256,) 
That  these  authorities  presenf  this  as  the  general  rule  is  true, 
but  the  rule  is  not  without  exceptions.    While  it  is  recog- 
nized as  the  usual  course,  in  injunction  cases,  that  all  parties 
shall  answer,  it  is  added,  in  a  case  of  high  authority,  ''But 
that  rule  may  be  dispensed  with  under  peculiar  circuin- 
stances,  as  when  the  party  not  answering  is  not  charged  in 
the  bill  with  any  particular  knowledge  of  the  &ct6  alleged." 
(^Ash  V.  HaUj  5  Iredell,  55.)    ["'252]  There  is  no  such  aUega- 
laon  in  the  bills  under  consideration.    Again,  injunction 
was  dissolved,  the  plaintiff's  legal  title  being. doubtful,  and 
the  continuance  of  the  injunction  being  unnecessary  for  the 
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protectioa  of  oomplainaat  and  injuiioua  to  defendants.  (1 
Eng.  Law  and  Equity,  p.  122.)  The  doubtfulneaa  of  plain- 
tiff's title  in  that  case  is  fully  met  by  the  lack  of  complain- 
ant's legal  status  in  this,  while  the  want  of  necessity  of 
protection  to  himself,  and  ihe  injury  to  respondents,  are  quite 
as  glaring  here  aa  they  could  have  been  there.  Another 
qualificatioa  of  the  rule  is,  that  "it  i«  applicable  only  to  an 
injunction  properly  issued."     (1  Barbour,  217.) 

It  is  objected  again,  that  dissolution  can  not  be  made  in 
vacation.  (Brightly's  Dig.,  p.  256,  §  6.)  The  power  in  in- 
junctions, as  conferred  upon  the  judges  of  the  district  courts, 
is  peculiar  and  ample.  It  is  as  follows:  "The  judges  of  the 
district  courts  of  the  United  States  shall  have  as  full  power 
to  grant  writs  of  injunction,  to  operate  within  their  reepectiTe 
districts,  in  aU  cases  which  may  come  before  the  circuit 
courts  within  their  respective  districts,  as  is  now  exercised 
by  any  of  the  jut^es  of  the  supreme  court  of  the  United 
States,  under  the  same  rules,  regulations  and  restrictions  afl 
are  provided  by  the  several  acts  of  congress  establishing  the 
judiciary  of  the  United  States,  any  law  to  the  contrary  not- 
withstandiug :  prwided,  that  the  same  shall  not,  unless  so 
ordered  by  the  circuit  court,  continue  longer  than  to  the  cir- 
cuit court  next  ensuing;  nor  shall  an  injunction  be  issued 
by  a  district  judge  in  any  case  where  a  party  has  had  [*253] 
a  reasonable  time  to  apply  to  the  circuit  court  for  the  writ" 
(Stats,  at  Large,  vol.  2,  p.  418.) 

This,  it  will  be  seen,  confers  upon  the  judges  of  the  district 
courts,  not  the  courts  themselves,  the  same  power  as  have 
the  judges  of  the  supreme  court.  The  power  of  these  latter 
is  derived  from  the  judiciary  act,  (Stats,  at  Laige,  vol.  1,  p.  34.) 
"Writs  of  ns  exeat  and  of  injunction  may  be  granted  by  any 
judge  of  the  supreme  court,  in  cases  where  they  might  be 
granted  by  the  supreme,  or  a  circuit  court."  Whence  it  fol- 
lows, that  the  judges  of  the  district  courts,  to  the  extent  of 
their  territorial  jurisdiction,  have  in  these  matters  the  full 
power  of  the  supreme  and  circuit  courts.  This  carries  ae 
well,  in  vacation,  the  power  to  dissolve  as  to  grant,  the  former 
being  incident  to  the  latter.  The  act  of  the  23d  August,  1842, 
(6  Brightly,  p.  257,  §  6,)  is  amply  confirmatory :  'S\nd  it  shall 
be  competent  for  any  judge  of  the  court,  upon  reasonable 
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no**^^  lio    the  parties,  in  the  clerk's  office  or  at  chambers,  and 

to^f^^^*^^Ac3n  as  well  as  in  term,  to  make,  direct,  and  award  all 

^^vv  i>ir<:^ce88,  commissions,  and  interlocutory  orders,  rules 

ana  ot^H.  ^x  proceedings,  whenever  the  same  are  not  grantable 

of  (»in-^,^^  according  to  the  rules  and  practice  of  the  court." 

But  «>«si<Jes  this  view  of  the  law  of  the  question,  the  attitude 

of  thea^    cases  is  such  as,  itself,  to  mak^  an  exception  to  the 

rules   oxr^inarily  governing  the  dissolutions  of  injunctions, 

wnethx^:»*  it  respect  the  doing  so  without  answer  or  the  exer* 

cise  of   ^iie  power  in  the  vacation.    When  applied  for,  a  time 

Z^^j'^'^^d  for  a  hearing.    The  respondents  were  hindered  by 

A^        ^circumstances  not  under  their  control  from  attending, 

?awi^^  ^  hearing  was  adjourned  to  Thursday,  December  17, 

Xn  the  meantime  the  injunction  was  granted,  tempo- 

^f"  ^>    V>ut  it  was  not  intended  that  the  respondents  should 

K  !f^      ^^  ^^  placed  in  any  worse,  or  the  complainants  in  any 

^      ^    situation,  but,  on  the  contrary,  it  was  understood  that 

,      ^^^*>de  cases  were  to  be  heard  as  if  no  injunctions  had 

,  ^JJowed.    Under  such  circumstances,  I  cannot  hesitate 

,     w^^^  them  as  of  themselves  exceptional,  and  not  properly 

.  ,j^      circumscribed  by  what,  under  other  circumstances, 

HQf       ^    ^6  ^ot  a  too  rigid  rule,  but,  in  addition  to  all  this,  is  it 

Q^j      ^t^undantly  clear  that,  if  the  views-  expressed  as  to  the 

^Ij       ^•i'on  of  jurisdiction  are  sound,  a  dissolution  ought  to  be 


d^l  ^^<i    I  understand  the  doctrine  to  not  need  to  be  sus- 


s^         "^^  by  accumulating  authorities,  that  so  soon,  at  whatever 

the   :^    ^^^  ^  cause,  as  a  want  of  jurisdiction  shall  be  disclosed, 

ant.  *    ^^  Aether  entertainment  thereof  shall  cease.    The  complain- 

anc^         '^^^liflel  insists  further  that  the  Leavenworth,  Lawrence 

anc^    ^^^^Iveston  Railroad  Company  has  no  corporate  existence, 

Ka.'fc^   ^^^elies  upon  article  twelve,  section  one,  constitution  of 

co^^^^-^^^***  "The  legislature  shall  pass  no  special  act  conferring 

lav^i^^^^^^  powers ;  corporations  may  be  created  under  general 

Tfc^^      ^  but  all  such  general  laws  may  be  amended  or  repealed." 

IS^^^^    company  wae  incorporated  under  a  territorial  law  of 

fox^^^^  before  the  adoption  of  the  constitution.    Under  the 

^^^^^  th  section  of  the  schedule  that  law  was  undoubtedly  oon- 

^\^5^^^d  in  force.    It  waa  amended  by  act  of  1864,  and  it  is 

^^^^ed  that,  under  the  decision  of  the  [*265]  supreme  oonrt 
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of  the  state  of  EanBaa,  in  the  case  of  the  City  of  Atehwm  «. 
BttrtholoiB,  (4  Kaa.  124,)  the  Uat  named  tat  ia  unoonstita- 
tiooal.  That  the  provision  first  oitad  is  to  be  oonatnied  as 
denying  to  the  legislature  the  power  to  regulate  and  control 
franchises  theretofore  granted,  is  a  dootriae  to  which  I  cannot 
assent  To  regulate  and  ouitrol  are  essentially  different 
from  creating.  The  ditoot  oonseqaence  of  Buch  a  coustruo- 
Uon  would  be  that,  however  pemioioua  prlvil^ea  before 
granted  might  be  found  in  their  exercise,  no  remedy  in  1^- 
illative  control  would  exist  I  may  safely,  therefore,  assume, 
without  presenting  the  differences  of  the  two  easee  and  par- 
ticularly analyzing  the  opinion  of  the  supreme  oourt,  that 
they  did  not  intend  their  decision  to  reach  to  the  extent 
claimed,  but  based  it  upon  the  &ct  that,  in  that  ease,  the  law 
reviewed  by  them  creaud  corporate  power.  Nor,  for  the  same 
reason,  do  I  deem  it  necesaary  to  indicate  some  very  materia] 
differenoea  between  an  iocorpoiate  company  and  a  municipal 
organization  known  aa  a  city. 

Complainant's  counsel  refers  to  several  authorities  to  sus- 
tain the  right  of  the  complainant  to  seek  redrees  as  he  here 
does,  the  moat  prominent  of  which  are  Smith  et  al  v.  Steor- 
vutedt  el  tU,  (21  Curtis'  Deoisions,  141,)  and  Dodge  v.  WboUey, 
(18  Howard,  331.)  The  iirst  ww  an  application  for  a  divi- 
sion of  a  common  property  of  the  methodist  episcopal  church, 
the  complainants  averring  that  the  bill  was  brought  by 
authority  and  under  the  direction  of  the  general  and  annexed 
conferences  of  the  church  south,  which  had  been  erected  into 
a  separate  ecclesiastical  organization,  [""SSS]  under  an  ordi- 
nance of  a  gNieral  conference  and  the  subsequent  action  of 
certain  annual  conferences.  That  the  supreme  court  recog- 
nized the  complainants  as  competent  parties  in  such  a  pro- 
ceeding does  not  fumiah  support  to  the  complainant  in  this 
suit  The  case  in  18  Howud  do«  not  seem  to  me  to  be  any 
more  influential  in  this  direction. 

This  opinipD  has  already  grown  too  long  to  permit  me  to 
feel  at  liberty  to  more  particularly  review  the  last  mmtioned 
or  other  authoritiea  cited  in  opposition  to  the  omelauons  I 
have  reached.  The  InjunotioDfl  heretofon  intwd  in  tboit 
caoses  are  diaaoWed,  with  ooata. 
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ik  r$  David  H.  I/brcHxuu 

^T^^^^AB  GcntPUB;  Oontenr^d.    Under  section  six  hundred  and  sixty 
'the  code,  a  oonunitment  for  a  contempt  may  be  inquired  into  in 
2^  ,^^*XK»eding  of  habeas  corpus;  semble,  not  sa  in  many  states. 

*     ^^obcb;  Power  qf  Court.    The  power  of  the  court  in  divorce  cases 

^  v^  ^ery  great    The  court  not  only  decides  the  points  in  litigation  as 

tDtheir  cases,  hui,  If  a  divorce  is  granted,  it  settles,  or  ought  to  do 

>  the  condition  and  many  of  tiie  rights  of  p^iBons  not  before  it  as 

dee.   It  must  make  provision  for  thegnardianship,  custody, sup- 

/      ^^^^^  '^^  education  of  the  minor  children  of  the  marriage,  and  it 

^  of  necessity  the  power  to  enforce  such  order. 

.    In  divc^noe  cases  the  court  is  charged  with  grave  and 

iponsible  duties,  which  it  must  perform  regardless  of  the  wishes 
X>f  the  parties  to  the  suit,  and  it  has  a  right,  on  its  own  motion,  to 
use  all  means  necessary  to  make  its  orders  effectual. 

^. ;  Ir^ncHon;  Bond,    An  order  was  granted,  under  section 

Bix  hundred  and  forty-four  of  the  code,  restraining  a  party  fh>m 
disposing  of  his  property  during  suit.  No  bond  was  filed.  Held, 
that  in  such  case  a  bond  is  hot  required.  There  is  a  marked^differ- 
eace  made  in  the  code  between  i^junctioBfl  and  restraining  osders. 
(Code,  {{  240,  241.) 

^-  Mahhab  Cobpus;  Ihrror*    Questions  properly  appertaining  to  and 

f^eqniiing  review,  or  raising  p<Hnt8  of  error,  should  not  be  considered 

-to  proceedings  of  habeas  corpus,  for  they  would  convert  the  writ 

of  habeas  corpus  into  a  writ  of  ent>r,  and  not  one  of  oon&titutional 

Ul>erty. 

Original  Proce^dhife  in  Habeas  Chrjms. 

Iras  ti  petition  for  tt  ^¥iit  of  habeas  corptt^  by  David 

^^^tchell  against  the  sheriff  of  Leavenworth  eonnty.    The 

to  {he  writ  showed  tiiat  Mitchell  was  in  the  custody 

• 
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of  said  Bheriff,  by  virtue  of  a  commitment  of  the  diatrict 
court  of  Leavenworth  county,  Kansas,  issued  in  the  case  of 
Sarah  A.  Mitchell  v.  David  S.  MUcheil,  being  an  action  for 
divorce,  A  restraining  order,  prohibiting  the  said  David  H. 
Mitchell  from  diBposing  of  hie  property,  etc.,  having  been 
made  in  said  case,  the  said  Mitchell  afterwards  witiidrew 
from  his  bankers  Bome  eighteen  thousand  dollars,  and  in 
other  respecte  failed  to  comply  with  the  order  of  the  court. 
An  attachment  was  thereupon  issued,  and  the  defendant, 
David  H.  Mitchell,  committed  to  the  custody  of  the  said 
sheriff  as  jailor  of  the  Leavenworth  county  jail.  Said  Mitchell 
thereupon  appUed  for  the  writ  of  habeas  corpus,  which  was 
allowed  and  set  for  hearing  June  25, 1870,  before  Hon.  S.  A. 
KiNOBUN,  C  J.,  at  chambers.  The  cauee'was  then  heard 
and  taken  under  advisement;  afterwards,  and  on  July  23, 
1870,  the  cause  was  decided  and  the  petitioner  remanded  to 
the  custody  of  the  sheriff  of  Leavenworth  county,  Kansas. 

Sherry  &  Helm  and  S.  D.  Lecompte,  for  petitioner. 
Stillings  &  Fenlon  and  Pendery  &  Brewer,  for  respondents. 

KmQMAN,  C.  J.,  filed  the  following  opinion: 
All  irregularities  in  the  issuing  of  the  writ  of  kahea^  corput 
herein,  and  the  informalities  of  the  writ  itself,  having  been 
waived,  the  same  was  heard  upon  the  merits  on  the  25th 
day  of  June  last,  and  taken  under  advisement  until  the  29th 
of  June.  On  that  day,  at  the  suggestion  of  all  parties,  with 
a  view  to  a  settlement  of  the  questions  out  of  which  the  im- 
prisonment arose,  and  with  the  consent  of  the  prisoner,  the 
decision  was  continued  under  advisement.  At  this  time  a 
decision  is  requested,  and  I  deem  it  proper  to  indicate.' 
briefly  the  grounds  of  the  decision. 

The  commitment  is  for  a  contempt,  in  disobeying  an  order 
restraining  the  prisoner  from  disposing  of  his  property  pend- 
ing the  suit,  which  was  for  divorce.  It  is  claimed  tiiat  a 
commitment  for  this  cause  oan  not  be  inquired  into  on  a 
writ  of  habeas  corpus,  and  such  seems  to  be  the  law  in  many 
of  the  states,  as  is  shown  in  numerous  decisions;  but  I  have 
little  difficulty  in  finding  a  different  rule  laid  down  in  our 


SUPREME  COURT  OF  KANSAS.  645 

Opinion  of  the  Court. 

and  of  coarse  must  follow  them.    Our  code  provides 

th&'^    ^^ery  person  restrained  of  his  libertyi  under  any  pre- 

ten^t^      whatever,  may  prosecute  a  writ  of  habeoa  carjms  to 

inqxs.-L  jT e  into  the  cause  of  the  restraint,  and  shall  be  delivered 

thex-^sc&om  when  illegaL    (Code,  §  660.)    This  section  is  very 

bro^Ld  in  its  terms,  including  every  possible  cause  for  which 

a  <^OKS3jnitment  can  be  made.    Section  six  hundred  and  sev- 

en'ty — c>ne  <rf  the  code  limits  the  causes  which  may  be  relieved 

W  'O^kis  wAtj  by  excepting  four  enumerated  classes  of  cases, 

^^^>icxg  which  are  contempts  of  court;  but  an  order  of  com- 

tK^taiQ^,^^  as  for  a  contempt,  upon  proceedings  to  enforce  the 

"t^vaedy  of  a  party,  is  especially  excluded  from  the  cases  that 

^^^y  Hot  be  inquired  into.    Was  this  a  proceeding  to  enforce 

*  ^^xnedy?    Temporary  restraining  orders  are  in  their  very 

^^tuire  Temedial,  and  in  this  particular  case  the  object  of  the 

o^aeir    TFvas  to  enable  the  court,  on  the  final  hearing  of  the 

^^**^,  "to  make  such  orders  in  the  case  as  might  be  right,  and 

prov^^d^  the  fiind  out  of  which  such  orders  might  be  en- 

forc^d-     I  think,  therefore,  that  the  cause  and  legality  of  the 

conciXKxitment  can  be  properly  inquired  into  under  this  writ 

^^^^    restraining  order,  the  disobedience  to  which  was  the 

^^^^^^  of  the  arrest,  was  granted  tmder  section  six  hundred 

and  forty-four  of  the  code,  and  was  issued  without  any  bond 

bem^   given  or  required.    It  is  insisted  by  counsel  for  the 

-pnaorker  that  the  order  is  not  operative  until  the  undertak- 

tng  ^^qtiired  by  section  two  hundred  and  forty-two  of  the 

<i^^^  ^ven;  and,  as  no  such  undertaking  was  given,  there 

was  ii:x  ^^  jjQ  restraint  upon  Mitchell,  and. therefore  there 

could  1^^  ^^  contempt  in  disobeying  an  order  that  had  no 

legal    ^^^ig^nce,    if  this  were  an  ordinary  proceeding  this 

^*^^^   \>e  true;  though  the  right  of  a  party  to  disregard  an 

order  ^^  ^  court,  instead  of  having  it  set  aside,  may  be  que»> 

tionab\^  and  need  not  be  determined  in  this  case. 

*^^^T  but  statute  the  power  of  the  court  in  divorce  cases 

ts  very-  great.    The  court  not  only  decides  the  points  in  liti- 

gatiotk^  ag  in  other  cases,  but,  if  a  divorce  is  granted,  it  set- 

wes,  o-r  ought  to  do  so,  the  condition  and  many  of  the  rights 

^^  I^^^Qcns  not  before  it  as  parties.    It  must  make  provision 

^^  tkxe  guardianship,  custody,  support  and  education  of  the 
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minor  children  of  U)e  marriage,  md  it  has  of  neoeasity  the 
power  to  enforce  8U(^  orders,  and  in  many  oases  it  may  be> 
come  its  doty  to  savB  a  fund  by  means  of  which  it  may  be 
enabled  to  enforce  euch  orders.  The  parties  to  the  divorce 
suit  may  be  willing  to  divide  the  property  between  them- 
Rlve«,  and  may  not  oak  the  interposition  of  the  court  as  to 
that  matter.  Still,  it  remains  the  duty  of  the  court  to  see  to 
it  that  the  release  of  the  parties  irom  ties  that  have  become 
ii^Bome  shall  not  leave  ttie  children  of  such  Union  without 
the  means  of  education  and  support,  if  the  estate  of  iixe 
parents  will  permit  sach  orders  as  will  eecore  sach  results. 
It  may  be  that  no  suoh  necessity  existed  in  this  oase;  but 
it  is  a  question  of  power  that  is  being  considered.  If  it  may 
be  necessary  for  the  court,  in  any  case,  to  preserve  the  estate 
during  litigation,  for  the  support  and  education  of  the  minor 
children,  then  it  would  be  the  duty  of  the  court  so  to  do^ 
and  the  power  to  do  this  is  abundantly  given  in  the  statute. 
The  court  is  charged  with  grave  and  responsible  duties, 
which  it  must  perform  re^rdless  of  liie  wishes  of  the  pwties 
to  the  suit,  and  it  has  a  right,  on  its  own  motion,  to  use  all 
tlie  means  necessary  to  make  its  orders  effectual,  aad  i^  in 
any  case,  it  should  appear  that  the  estate  would  foe  squan- 
dered during  the  litigation,  by  the  acta  of  both  or  eitJier 
party,  so  that  there  would  be  no  fund  left  out  of  which  the 
children  could  be  supported  or  eduoated^  it  would  be  the 
duty  of  the  court  to  prevent  such  waste.  I^  in  such  caae^ 
neither  party  would  interieie,  is  the  court  powerless  to  per- 
form its  duty?  Must  its  action  be  dependent  upon  the 
giving  of  a  bond,  which  no  one  is  interested  in  giving,  and 
which  the  court  can  compel  no  one  to  give,  or  are  tibe  wise 
and  beneficent  objects  of  the  law  to  be  thwarted  because  d9 
one  will  give  an  undertaking  f  It  ia  easy  to  suppose  cases 
in  which  neither  party,  or  any  one  else,  -would  chooae  t* 
give  a  bond,  and  yet  the  court  might  know,  by  the  admis- 
sions of  tJie  parties  in  open  court,  tiiat  the  estate  was  beiot 
BO  wasted  that  tiiere  would  be  nothing  left  to  save  the  inno- 
cent children  and  society  fitam'a  great  wrong,  onlefa  th« 
court  interposed  as  the  guardian  of  the  ohildien.    KoiA  it 
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giv«  ^ori.ti?  Th€0e  oonsideraiiQDi,  adid  otbe¥s  of  like  cbar^ 
Acter,  inc3.^c6  miQ  to  b^ev^  that  the  lagialatur^  n^veT  intended 
to  Tequ.xxr«  a  b^nd  pir^viou9  to  iaeuing  «,  restraining  order 
under  e^cstion  9ix  hundred  and  forty-.four  of  the  code. 

Ther^  is  a  marl^Qd  difiereno^  i^ade  v^  thQ  OQ^e  b^wew 
iAJunctions  and  restraining  orders,  (See  §§  240,  241  of  the 
code,)  V>'^t  I  prefer  to  rest  this  case  upon  the  ground  indi- 
cated, "tfc^at  it  is  absolutely  necessary,  to  enable  the  court  to 
perfoirx>rx  the  responsible  duties  ttie  law  has  imposed  upon  it, 
that  t.1^^  power  to  grant  restraining  orders  in  divorce  cases  is 
not  rirx5Xcle  by  the  code  dependent  upon  the  giving  of  an 
undexTt^xlting.  If  the  court  could  not  in  any  supposable  case 
witho  vi^ti  a  bond,  it  could  in  this  case.  In  this  proceeding  it 
18  a  cj^xzi^estion  of  power,  and  not  of  discretion,  that  is  to  be 
consici^j^^L 

^5^ck^  other  questions  were  raised  upon  the  hearing  that 

req^T.ir^  attention.    It  wa«  urged  that  the  petition  did  not 

lay  t^lixe  foundation  for  the  restraining  order  by  its  statements ; 

that^    ti>.e  order  itself  was  unnecessarily  severe,  and  not  re- 

quiire<^  by  the  situation  of  the  parties  or  the  circumstances 

of  trxo  case.    These,  and  some  other  points  raised,  were  for 

ybe  court  to  determine,  having  power  and  jurisdiction  to  act 

ui  trie  premises,  and  may  be  proper  questions  for  review  in 

anotHe^  court,  but  will  not  be  considered  on  the  hearix^  of  a 

wrxt,  of  /labeaa  corpus.    Otherwise,  this  writ  could  be  used  as 

A  ^"^^^xia  of  constituting  those  empowered  to  grant  it  a  court 

for  collection  of  errors,  rather  than  guardians  of  public  lib- 
eTty. 

•  x^'^*  further  claimed,  that  the  judgment  or  order  on 

^  ^^*x  "the  commitment  was  issued  was  not  such  as  the  law 

roquxj^Q^     The  question  as  presented  is  not  at  all  juriadic- 

li^l^       The  court  has  the  power  to  fine  and  imprison.    It 

^^.  ^  9eem;  from  the  order  alone  that  it  had  made  the  order 

^^J'^Pxison  first,  but  it  is  apparent  irom  the  record  that 

^f^^U  was  before  the  court  for  contempt  previous  to  the 

^^^  of  the  order,  and  I  can  not  say  that  an  order  of 

^"^^^i%ment  only  would  be  erronepua  in  the  ca^e..    It  seems 

^5^  permitted  to  do  much  lees  than  the  restraining  ord^ 

^^^^d,  aa  a  release  from  the  contempt^  some  time  before 
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McDowell  ▼.  Diefendort 

the  order  of  commitment  was  made.  He  can  not  be  heard 
to  complain  now  becauBe  the  last  order  reqnires  his  commit- 
ment first  and  the  doing  of  the  other  things  afterwards.  He 
was  ordered  to  do  the  other  things  at  a  previous  time,  and 
zefiised.    The  prisoner  must  be  remanded. 


Jahxb  L.  McDowell  v.  Olivbb  Diefendorf. 

1.  HoMssTEAD.  When  a  home,  residence  or  settlement  has  been 
once  acquired  on  lands,  and  the  homestead  character  affixed  to  the 
same,  it  is  not  necessary  that  there  should  be  a  continuous  actual 
oecnpancy  to  secure  the  homestead  so  acquired  from  forced  sale. 
{Qilwarth  V.  Cody,  21,  Kas.  702.) 

Error  from  Leavenworth  District  Court, 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the 
district  court  of  Leavenworth  county,  confirming  the  sale  of 
certain  real  estate. 

A  levy  was  made  under  an  execution  on  the  undivided 
one-half  of  certain  property  situated  in  the  city  of  Leaven- 
worth, Kansas,  a  sale  thereof  made,  and  motion  filed  by  the 
judgment  creditor,  Oliver  Diefendorf,  to  confirm  the  sale;  at 
the  same  time  a  motion  was  filed  by  the  plaintiff  in  error, 
James  L.  McDowell,  to  set  aside  the  sale,  for  the  reason  that 
the  property  sold  was  exempt  as  a  homestead. 

The  motions  were  heard  on  an  agreed  statement  of  &ots, 
which  is  as  follows: 

*'  It  is  agreed  by  attorneys  of  both  parties  in  this  case,  that 
the  &cts  in  relation  to  the  property  sold  by  the  sheriff  are  as 
follows: 

''The  title  to  the  house  and  three  lots  levied  on  vested  in 
Mary  McDowell,  wife  of  James  L.  McDowell,  by  purchase 
May,  1868,  situated  in  Leavenworth  city,  and  in  area  less 
than  one  acre.    She  never  in  any  way  conveyed  the  premises. 
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.    Stateraeat  of  ihe  Onse. 

The  family  of  McDowell  moved  into  the  premises  and  occu- 
pied them  as  a  residence.  They  occupied  them  as  such 
residence  from  May,  1863,  till  September,  1864,  when  Mrs. 
McDowell  went  east  on  a  visit,  and  James  L.  McDowell  on 
business  went  temporarily  to  New  Mexico,  both  intending 
to  return  and  occupy  the  premises.  They  had  no  other 
residence  or  homestead.  While  gone  a  family  temporarily 
occupied  the  premises  as  tenants  of  Mrs.  McDowell. 

"While  absent,  to  wit,  February  12, 1865,  Mrs.  McDowell 
died,  leaving  as  sole  heirs  Margaret  L.  McDowell,  in&nt, 
now  two  years  old  and  with  its  relations  east,  and  her  hus- 
band James  L.  McDowell,  of  which  infant  James  L.  McDowell 
is  guardian.  The  child  is  still  alive,  and  her  interest  in  the 
premises  has  never  been  sold  or  conveyed.  After  levy,  and 
before  sale,  James  L.  McDowell  moved  into  the  premises, 
lived  thoe  with  the  &mily  (occupying  the  same,)  which 
family  did  not  pay  rent  and  were  not  tenants,  but  staid  there 
to  keep  house  for  McDowell.  He  slept  there,  and  so  occu- 
pied the  premises  when  the  sale  took  place." 

The  motion  to  confirm  the  sale  was  sustained,  and  the 
motion  to  set  the  sale  aside  was  overmkd.  Prooeedimgs  in 
^Tor  were  thereupon  instituted  in  tho  siq^reme  court,  and  a 
case  made  embodying  the  agreed  statement  of  fEbcts  aad  the 
rulings  of  the  eourt  thereon* 

W.  C.  McDoweUf  for  plaintiff  in  errox; 
W.  P.  Oanibelly  for  defendant  in  erroz. 

The  case  was  heard  and  decided  at  the  January  Term, 
1866,  of  the  supreme  court,  and  it  was  ordered  and  adjudged, 
that  the  judgment  and  order  of  the  district  court  of  Leaven- 
worth county,  revising  to  set  aside  the  sale  aforesaid  and 
confirming  the  same,  be  reversed,  and  the  cause  be  remanded 
to  the  said  district  court  with  directions  to  set  aside  the  sale. 
The  court  holding  ttie  property  exempt  as  a  homestead. 


660  SUPREME  COURT  OF  KANSAS. 

Rice  ▼.  The  state. 


John  T.  Bice  v.  The  Statb  of  Kamab. 

1.  Gamblzm a ;  OaiMing  Devices.  Property  of  various  kinds  used  in  a 
gambling  house  was  seized  and  ordered  sold  under  the  statute. 
On  appeal,  the  order  is  modified  so  as  to  include  only  "the  board 
covered  with  cloth,  and  thirteen  cards  painted  thereon,  called  the 
lay-out,  and  the  silver  box."  All  the  other  property  held  not  to  be 
included  within  the  meaning  of  the  statute. 

Appeal  from  Leavenworth  Orimitud  QourL 

Thsb  was  an  appeal  froon  the  judgment  of  the  ariminal 
court  of  Leavenworth  county,  Kansas,  ordering  the  destruc- 
tion of  certain  property  seized  by  the  sheriff  of  said  county 
in  a  gambling  house  kept  by  the  appellant,  John  T  Bice. 
The  sheriff  seized  a  quantity  of  ivory,  commonly  called 
'^  chips,"  a  part  of  the  same  belonging  to  a  person  other  than 
the  defendant  Rice,  also  a  ''box. plated  with  silver,"  a  large 
table,  on  which  lay  the  ''  board  covered  with  cloth,  and  thir^ 
teen  cards  painted  thereon,  called  the  lay-out,"  and  several 
packs  of  cards.  The  defendant,  moved  the  court  to  release 
this  property,  claiming  that  the  same  was  no  part  of  any 
prohibited  gaming  table  or  gambling  device  contemplated 
by  the  statute,  (Comp.  L.  1862,  p.  834,  §  238,)  and  therefor 
not  subject  to  seizure  and  destruction*  The  oourt  ordered 
the  destruction  of  said  property,  from  which  order  an  appeal 
was  taken  to  the  supreme  court. 

Hemingray,  Gambell  A:  FUzvnlliamf  for  appellanL 
H,  W^  Tde,  county  attorney,  for  appellee* 

In  the  supreme  court  the  following  order  was  made:  ^ This 
cause  came  on  to  be  heard  upon  a  transcript  from  the  record 
of  the  criminal  court  sitting  in  and  for  Leavenworth  county, 
and  was  argued  by  counsel  and  considered  by  the  court,  pn 
consideration  whereof  it  is.  ordered  that  this.cause  be  re- 
manded  to  the  said  criminal'  court  of  LeavenworUi  coimty, 
with  directions  to  so  modify  the  judgment  heretofore  ren- 
dered as  to  direct  the  destruction  of  the  ^  board  covered  with 
cloth,  and  thirteen  cards  paintisd  thereon,  called  the  lay-out, 
and  the  silver  box." 
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1  KAir.  17,  STATE  EX  REI..  ORAWTORB  t.  ROBINSOH 

Oflcers— Power  to  flx  term.— Cited  in  Beach  ▼.  Leahy,  11  Kao.  23;  Beebo 
T.  Wells,  37  Kan.  472,  15  Pac.  566;  Board  of  Oora'rs  of  Wyandotte  County  v. 
Abbott  52  Kan.  148,  84  Pac.  41^;  Gilbert  v.  Oraddock,  67  Kan.  346,  72  Pac. 
869;  Ingleside  Ass'n  v.  Nation,  83  Kan.  172,  109  Pac.  984,  29  L.  R.  A.  (N.  S.) 
190;  State  ex  rel.  Bennett  t.  Barber,  4  Wyo.  56,  32  Pac.  14. 

■ 

General  electiona— Term  of  oflBLoe— Beginning  of  term.— Cited  in  Farrelly 
T.  Cole,  60  Kan.  366,  66  Pac.  492,  44  L.  R.  A.  464,  holding  that  where  the  Con- 
stitution fixes  the  term  of  ofSce,  but  does  not  provide  when  the  term  shall  begin, 
the  Legislature  may  do  so. 

Same— Time  of  holding  elections. — Cited  in  State  ex  rel.  Goodin  y.  Tho- 
man,  10  Kan.  191,  holding  that  constitutional  provisions,  providing  for  stated 
terms  of  office  and  for  general  elections,  impliedly  authorize  an  election  at  the 
general  election  last  prior  to  the  commencement  of  the  term  of  office. 

Control  of  Governor  by  mandamna.— Cited  in  Martin  v.  Ingham,  38  Kan. 
Wl,  17  Pac.  162,  as  to  power  of  courts  to  control  acts  of  the  Governor. 

Cited  in  note  in  89  Am.  Dec.  735,  on  law  of  mandamus;  in  6  L.  R.  A.  (N.  S.) 
755,  on  mandamus  to  Governor. 

Statutes  preanmed  conatitntional.— (^ted  in  Leavenworth  County  Com'rs 
V.  Miller,  7  Kan.  479,  12  Am.  Rep.  425,  holding  that,  before  an  act  can  be  de- 
clared unconstitutional,  its  unconstitutionality  must  clearly  appear. 

1  KAir.  28,  BLOOB  t.  NORTHUP 

Promiasory  note^  Pefenae  of  want  of  consideration. — Cited  in  First 
Nat.  Bank  v.  Peck.  8  Kan.  660,  to  the  point  that  pleading  failure  of  considera- 
tion amounts  to  a  rescission  of  original  contract  without  restoring  what  he  has 
received  under  it;  Deming  v.  Wallace,  73  Kan.  291,  85  Pac.  139,  holding  that, 
between  the  original  parties,  the  consideration  may  always  be  inquired  into. 

Certilleaies  of  deposit,— Cite'd  in  note  in  75  Am.  St.  Rep.  52,  on  certificate 
of  deposit 

8«me— JfegotlaMUty.— Cit«d  iu  note  in  42  Am.  Dec  677  (par,  2),  on  trans- 
fer and  negotiability  of  certificates  of  deposit 

Ta  KNoms— 1 
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1  KAN.  42,  HOBNE  t.  STATE,  81  AM.  DEC.  409 

Cited  in  State  ▼.  Turner,  82  Kan.  787,  109  Pac.  654,  32  li.  B.  A.  (N.  S.)  772, 
136  Am.  St  Rep.  129. 

Criminal  law^-Contradiotory  imstmotioiui.— Cited  in  Union  Pac.  R.  Co. 
y.  Milliken,  8  Kan.  647;  State  v.  Howard,  14  Kan.  173;  State  ▼.  Jansen,  22 
Kan.  498 — holding  that,  when  two  contradictory  instructions  are  given,  a  new 
trial  will  be  granted,  unless  it  plainly  appears  that  the  jury  were  not  misled; 
State  Y.  Singleton,  67  Kan.  803,  74  Pac.  243,  holding  that  an  erroneous  in- 
struction upon  a  material  matter  cannot  be  rendered  harmless  by  a  correct 
statement  in  another  part  of  the  charge. 

Cited  in  note  in  86  Am.  Dec  442  (par.  8),  on  curing  erroneous  instruction. 

Same— Weight  of  cirounuitantial  evidence.— Cited  in  State  v.  Grebe,  17 
E^an.  458;  State  v.  Fry,  40  Kan.  311,  19  Pac.  742— as  to  sufficiency  of  circum- 
stantial evidence;  State  ▼.  Andrews,  62  Kan.  207,  61  Pac.  808,  approving  form 
of  instruction  on  circumstantial  evidence. 

Baa&e-^irounutaatial  evidence.— (JJited  in  State  v.  Adams,  20  Kan.  311, 
holding  that  a  charge  on  circumstantial  evidence  was  properly  refused,  because 
there  was  positive  testimony  as  well  as  circumstantial  evidence  in  the  case,  and 
the  court  had  already  sufficiently  charged  thereon. 

Banie— Preenmption  and  bnxden  of  proof.— Cited  in  State  v.  Kuhuke, 
26  Kan.  405,  as  to  presumption  of  innocence  and  burden  of  proof;  State  v. 
Diebolt,  54  Kan.  129,  87  Pac  992,  holding  that  evidence  must  not  only  be  con- 
sistent with  the  guilt  of  defendant,  but  inconsistent  with  his  innocence;  State 
V.  Wilson,  62  Kan.  621,  64  Pac.  23,  52  L.  R.  A.  679  (dissenting  opinion),  hold- 
ing the  burden  to  be  on  the  state  to  prove  every  element  of  the  crime. 

Province  of  Jnry^-lnTasion  bj  eonrt»^ A  mh wiplion  of  faot.— Cited  in 
Wiley  V.  Keokuk,  6  Elan.  94,  holding  that  it  was  not  error  to  charge  that  an  il- 
legal act  had  been  committed  by  defendant,  where  the  answer  admitted  facts 
which  showed  he  did  certain  acts  which  must  be  held  illegal;  State  v.  Home,  9 
Kan.  119,  holding  that  it  was  not  error  to  assume  in  the  charge  that  deceased 
was  killed  by  defendant,  when  there  was  no  dispute  about  it,  and  the  defense 
sought  to  justify  the  killing;  State  v.  Johnson,  6  Kan.  App.  119,  50  Pac  907, 
holding  that  it  is  reversible  error  for  the  court  in  its  charge  to  assume  as 
proved  a  controverted  material  question;  State  v.  Truskett,  85  Kan.  804,  118 
Pac  1047,  holding  that,  where  there  were  no  eyewitnesses  to  the  killing,  an  in- 
struction that  there  was  no  evidence  offered  to  show  any  justification  of  the 
killing  was  error. 

1  KAN.  75,  KUPFER  t.  8PONHORST 

Principal  and  snrety—Ilelationsliip— Parol  evidence.— Distinguished  In 
Guild  V.  McDaniels,  43  Kan.  548,  28  Pac  607,  holding  that  a  suit  by  one,  ap- 
parently a  joint  maker  of  a  note,  but  in  fact  a  surety,  who  has  paid  the  note, 
to  recover  against  the  principal,  is  based  on  an  oral  contract,  and  subject  to 
limitations  accordingly. 

cited  in  note  in  20  L.  R.  A.  712,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note. 

flame— Necessity  of  pleading^Defanlt  Judgment.— Cited  in  Rose  v.  Mad- 
den, 1  Kan.  445;  Points  v.  Jacobia,  12  Kan.  50;  Turner  v.  Miller,  28  Kan.  44- 
holding  that  a  default  judgment  against  two  apparently  jointly  liable  on  contract 
may  charge  one  as  principal  and  the  other  as  surety,  though  the  pleadings  do 
not  raise  the  point* 
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Appeal— PvesvLmptioit  6f  error.— Cited  in  Lucas  v.  Starr,  21  Kan.  480, 
holding:  as  to  presumption  on  appeal  in  favor  of  the  correctness  of  action  of 
trial  court. 

1  KAK.  86,  BUSH  t.  DOY 

1  KAN.  90,  STATE  EX  BEL.  HUNT  ▼.  MEADOWS 

Statutes— Passas^    1>7    territorial    Iiesislatiire    after    admission    of 

ttate*"->Cited  in  State  ex  rel«  Johnson  v.  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
503,  on  validity  of  statute  passed  by  territorial  Legislature  after  admission  of 
state. 

Same— Validity— BoTiew  by  oonrts.— Cited  in  Be  Gunn,  50  Kan.  155,  32 
Pac.  470,  948,  19  L.  R.  A.  519,  as  to  power  of  courts  to  pass  on  validity  of 
acts  of  other  departments  of  government. 

Orgaaixation  and  alteration  of  oonnties— I^egislative   powers.— Cited 

in  State  v.  Hamilton,  40  Kan.  323,  19  Pac.  723;  In  re  Division  of  Howard 
County,  15  Kan.  194~a8  to  power  of  Legislature  to  abolish  county  and  municipal 
organizations. 

Reeords— Inspeotion.— <3ited  in  note  in  27  L.  R.  A.  83,  on  right  to  inspect 
public  records.  $H  fh 

Mandamns— Uneonstitntional  statute.— Cited  in  note  in  47  L.  R.  A.  518,  v^ 4 

on  unconstitutionality  of  statute  as  defense  against  mandamus  to  compel  en- 
forcement. 

1  KAK.  97,  1IAI.I.OBT  T.  LEIBY 

1  KAK.  103,  DIVEN  t.  SPIOEB 

1  KAK.  108,  PEMBEBTON  T.  HOOSIEB 

Motion    to    open   default    and    for    leave    to   answer— Discretion    of 

court.— Cited  in  Merten  v.  Newforth,  44  Kan.  706,  25  Pac.  204,  holding  that 
where  defendant's  demurrer  was  overruled,  with  leave  to  answer,  and  no  an- 
swer was  filed  in  the  time  granted,  nor  till  after  judgment,  refusal  to  open  the 
jadgment  and  permit  an  answer  was  no  abuse  of  discretion. 

Consideration— New  promise.— <];ited  in  note  in  34  L.  R.  A.  33,  on  perform- 
ance of  existing  contract  obligation  as  consideration  for  new  promise. 

1  KAK.  116,  MATBEBBT  t.  KEIXT 

Territorial  organie  aet— Idmitations  on  legislatiTe  powers— Jurisdie- 
tion  of  proliate  eourts.— Cited  in  Ferris  v.  Higley,  20  WalL  375,  22  L.  Ed. 
383,  holding  that  an  act  giving  the  probate  courts  original  jurisdiction,  civil  and 
criminal,  and  in  chancery  and  at  common  law,  violates  the  organic  act,  vesting 
the  judicial  power  in  supreme,  district,  and  probate  courts  and  in  justices  of 
tbe  peace,  and  as  to  probate  courts  providing  only  that  their  jurisdiction  shall 
be  as  limited  by  law. 

Gonatitutionalitj  of  statutes— Justices  of  the  peace— Power  to  pass 

oa  question.— Affirmed  in  Mason  v.  Grubel,  64  Kan.  835,  68  Pac.  660,  holding 
that  a  justice  of  the  peace  may  pass  on  the  validity  of  a  statute,  when  the  ques- 
tion is  properly  raised  before  him. 

Bemurrer^-^Grounds.— Cited  in  Sparks  v.  Smeltzer,  77  Kan.  44,  93  Pac.  338, 
holding  that  demurrer  can  be  interposed  only  for  cause  given  by  statute,  and 
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hence  ouinot  be  employed  to  rid  a  single  cante  of  action  or  defense  of  irrelevant 
ov  redundant  matter. 

InstnictioiiS-^Reqiieflts— Erroneous  in  part.^Affirmed  in  Western  Union 
Tel.  Co.  V.  Getto-McClung  Boot  &  Shoe  Co.,  9  Kan.  App.  863,  61  Pac.  504,  hold- 
ing that  a  requested  instruction  which  is  partly  erroneous  may  be  property  re- 
fused. 

1  KAN.  12«,  BLUOTT  t.  IX>0HKANB 

Cited  in  Groesbeck  v.  Barger,  1  Kan.  App.  61,  41  Pac.  204. 

Statute  of  limitations— Application— £zistins  causes  of  action.— Cited 
in  Root  V.  Bradley,  1  Kan.  437;  Smith  v.  Cline,  3  Kan.  506;  Barnes  v.  Garvey, 
4  Kan.  555— holding  that  the  limitation  law  of  February  12,  1858,  applied  to 
causes  of  action  then  existing. 

Same— Retroactive  operation.— Cited  in  note  in  111  Am.  St.  Rep.  460,  on 
retrospective  operation  of  statutes  of  limitation. 

Same— Shortenins  period— Constitutionality.— Cited  in  note  in  1  L.  H. 
A.   (N.  S.)  528,  on  constitutionality  of  statutes  shortening  period  of  limitations. 

Same— Time  of  taking  effect.— Cited  in  Bonifant  v.  Doniphan,  3  Kan.  26, 
afiirming  the  proposition  that  the  Code  of  Civil  Procedure  approved  February 
10,  1859,  went  into  effect  on  June  1,  1859. 

Statutes— Implied  repeal.— Cited  in  Bartlett  y.  Atchison,  T.  &  S.  F.  R.  Co., 
32  Kan.  134,  4  Pac.  178;  Board  of  Com*rs  of  Sedgwick  County  v.  Wichita,  62 
Kan.  704.  64  Pac.  621;  Howard  v.  Hulbert,  63  Kan,  793,  66  Pac.  1041,  88  Am. 
St.  Rep.  267-— affirming  the  proposition  that  the  later  of  two  irreconcilable  stat- 
utes will  repeal  the  former. 

Cited  in  note  in  88  Am.  St.  Rep.  274,  275,  on  implied  repeal  of  statutes. 

1  KAN.  137,  HENDERSON  t.  MARCELL 
1  KAN.  143,  GALI.AHER  ▼.  SOUTHWOOD 

1  KAN.  148,  MeCRAGK;EN  ▼.  TODD 

Cited  in  Karrahoo  v.  Adams,  Fed.  Cas.  No.  7,614;  United  States  v.  Sa-Coo- 
Da-Cot,  Fed.  Cas.  No.  16,212. 

Bonds  required  lnj  statute— Formalitlee— Failure  te  observe— Eifeet.— 

Cited  in.  El  Dorado  Township  v.  Gordon,  50  Kan.  307,  32  Pac  32,  holding  that 
a  township  treasurer  was  such  from  the  time  of  taking  the  oath  and  filing  his 
bond,  so  far  as  his  right  to  demand  town  ftmds  from  his  predecessor  and  the 
bar  of  the  statute  of  limitations  was  concerned,  though  the  bcmd  was  not  ap- 
proved until  some  two  months  thereafter;  Eyans  y.  Watson,  8  Elan.  App.  144, 
55  Pac.  17,  holding  that  a  failure  to  file  the  bond  of  a  contractor  for  a  public 
work  in  the  proper  oflEice  as  required  by  statute  is  not  available  as  a  defense  to 
a  suit  on  the  bond;  Irwin  v.  Crook,  17  Colo.  16,  28  Pac  649,  holding  that 
omission  of  indorsement  of  approval  on  official  bond  was  not  fatal,  where  the 
officer  had  actually  entered  on  his  duties,  or  where  the  obligee,  having  relied 
on  the  bond,  would  be  prejudiced  unless  it  were  binding. 

Cited  in  note  in  82  Am.  Dec  764,  on  validity  of  official  bonds;  in  90  Am.  St. 
Rep.  191,  192,  as  to  when  official  bond  binds  sureties  and  what  irregularities 
fail  to  relieve  them  from  liability. 

Idabillty  of  slaerlif  for  aete  of  deputj.— Cited  in  Frankhouser  v.  Cannon, 
60  Kan.  621,  82  Pac  379,  holding  sheriff  bound  by  acts  of  deputy  in  levying  ex- 
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ecntioB,  and  liaMe  with  faim  for  levj  on  property  of  another  than  the  ozecatioD 
defendant. 

Jurisdiotioit  of  tenitorial  i^OTommeitt  oror  Tndtan  or  military  ros- 

errvticm.— Cited  in  Territory  of  Montana  t.  Burgess,  8  Mont.  57,  19  Pac.  558, 
1  L.  R.  A.  806,  holding  that  conrietion  in  a  territorial  district  court  for  a  crime 
committed  on  a  military  reservation  was  proper;  Utah  ft  Northern  Ry.  Go.  v. 
Fisher,  2  Idaho,  53,  3  Pac.  3,  holding  that  railroad  lands  within  an  Indian  res- 
ervation, in  Idaho  were  subject  to  taxation  for  territorial  and  county  purposes. 

1  KJLir.  170,  SATTIO  ▼.  SMAX.I. 

Smfideney  of  petition.«-Cited  in  Stewart  y.  Balderston,  10  Kan.  131,  hold- 
ing that  where  a  petition  is  not  attacked  by  motion  to  make  more  certain,  to 
number  causes  of  action,  or  to  separately  state  them,  or  otherwise  to  be  made 
more  formal,  the  facts  stated  will,  on  demurrer,  be  taken  as  true,  whether  well 
pleaded  or  not. 

Adoption  of  eommoa  law.— Cited  in  State  v.  Calhoun,  50  Kan.  523,  32  Pac. 
38,  18  L.  R.  A.  838,  84  Am.  St.  Bep.  141,  holding  that  the  common  law,  in- 
cluding the  writ  of  error  coram  nobis  to  set  aside  a  conviction  of  crime,  existed 
in  the  state^ 

1  KAN.   178,  8TATB  EX  BEI-  J0HV80N  t.  HITOHCOOK,  81   AM. 
DSC.  803. 

Separatioit  of  departments  of  goTemment— Judioial  review  of  dis- 
crotioB.  of  other  departments.— Cited  in  Beach  v.  Leahy,  11  Kan.  23,  hold- 
ing that  the  exercise  of  the  legislative  discretion  as  to  whether  a  special  act  was 
necessary  to  authorize  a  particular  school  district  to  issue  bonds  to  build  a 
school  was  not  reviewable  by  the  courts;  Francis  v.  A.,  T.  &  S.  F.  R.  Co.,  19 
Kan.  303,  holding  valid  an  act  requiring  the  State  Auditor  to  levy  and  collect  a 
tax  on  railroad  property  in  unorganized  counties;  Board  of  Com'rs  of  Norton 
County  V.  Shoemaker,  27  Kan.  77,  holding  valid  an  act  to  regulate  the  com- 
pensation of  county  clerks  and  county  treasurers  in  specified  counties;  State  ex 
rel.  Kellogg  v.  Sanders,  42  Kan.  228,  21  Pac.  1073,  holding  valid  an  act  author- 
izing the  county  commissioners  of  a  specified  county  to  settle  controversies  by 
retaining  the  county  seat  at  a  place  named  by  the  Governor  for  a  certain  time; 
Hughes  V.  Milligan,  42  Kan.  396,  22  Pac.  313,  holding  valid  an  act  declaring  sec- 
tion Imes  in  counties  named  public  highways;  Board  of  Com*rs  of  Barber  County 
V.  Smith,  48  Kan.  331,  29  Pac.  565,  holding  valid  an  act  authorizing  the  county 
commissioners  of  a  particular  county  to  purchase  bridges  on  the  public  highways, 
built  by  towns  or  private  parties;  State  ex  reL  Little  v.  Lewelling.  51  Kan. 
562,  33  Pac.  425,  holding  valid  an  act  creating  a  township  and  attaching  it  to 
a  specified  county;  Eichholtz  v.  Martin,  58  Kan.  486,  36  Pac.  1064,  holding  valid 
an  act  establishing  a  county  high  school  in  a  specified  county,  without  requiring 
the  assent  of  the  electors,  as  required  by  a  general  law;  In  re  Greer,  58  Kan. 
266,  48  Pac.  950,  holding  valid  an  act  creating  two  city  courts  in  a  township 
of  a  specified 'county;  Farrelly  v.  Cole,  60  Kan.  356,  56  Pac.  492,  44  L.  R.  A. 
464,  holding  that  the  exercise  of  the  Crovernor's  discretion  in  determining  that 
there  was  an  extraordinary  occasion  which  warranted  calling  a  special  session 
of  the  Legislature,  was  not  reviewable  by  the  courts;  Campbell  v.  Board  of 
Com'rs  of  Labette  County,  63  Kan.  877,  65  Pac.  679,  holding  valid  an  act  pre- 
scribing the  compensation  of  the  probate  judge  of  a  county  named;  Ash  v. 
Thorp,  65  Kan.  <NI,  68  Pac.  1067,  holding  valid  an  act  dissolving  certain  school 
districts  in  a  county  specified  and  attaching  their  territory  to  another  district; 
J(AB6on  ▼.  Mocabee,  1  OU.  20^1,  32  Pac  336,  holding  valid  a  herd  law  by  which 
atock  was  forbidden  to  rnn  at  large,  except  in  a  specified  county,  subject  to 
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the  Tote  of  the  electors;  State  ex  rel.  Smith  y.  Brown,  24  OU.  433,  103  Pac 
762,  holding  valid  an  act  providing  a  means  of  removal  of  officers  who  neglect  to 
enforce  the  prohibition  law;  Board  of  Directors  of  Woman's  Relief  Corps  Home 
Association  v.  Nye,  8  CaL  App.  527,  97  Pac.  208.  holding  valid  an  act  providing 
for  the  support  of  destitute  female  relatives  of  soldiers  who  served  in  the  Civil 
War;  People  v.  Mullender,  132  Cal.  217,  64  Pac  299,  holding  valid  an  act  creat- 
ing state  harbor  commissioners  for  the  harbor  of  a  particular  city;  Butler  ▼. 
City  of  Lewiston,  11  Idaho,  393,  83  Pac.  234,  holding  valid  a  special  amend- 
ment to  a  city  charter  authorizing  the  issue  of  certain  bonds;  Sears  v.  Few- 
son,  15  N.  M.  132,  103  Pac.  268,  holding  valid  an  act  requiring  fences  in  a  cer- 
tain county  as  a  condition  of  recovery  for  animal  trespasses;  Brown  v.  City 
of  Denver,  7  Colo.  305,  3  Pac.  455;  Carpenter  v.  People  ex  rel.  Tilford,  8  Colo. 
116,  5  Pac.  828~holding  valid  a  special  act  revising  a  city  charter;  Guthrie  Na- 
tional Bank  V.  Guthrie,  173  U.  S.  528,  19  Sup.  Ct.  513,  43  L.  Ed.  796,  holding 
valid  an  act  authorizing  the  appointment  of  a  commission  to  pass  on  claims 
against  a  city  for  debts  incurred  by  the  de  facto  government  existing  prior  to 
incorporation;  Gilchrist  v.  Helena  Hot  Springs  A  Smelter  R.  Co.  (C.  O.)  58 
Fed.  708,  holding  valid  a  provision  of  an  act  making  judgments  for  labor  and 
materials  furnished  to  railroads. a  lien  prior  to  that  of  mortgages;  Travelers' 
Ins.  Co.  V.  Township  of  Oswego,  59  Fed.  58,  7  C.  C.  A.  669,  holding  valid  a 
special  act  authorizing  a  particular  township  to  fund  its  indebtedness;  Rath- 
bone  V.  Board  of  Com'rtf  of  Kiowa  County,  83  Fed.  125,  27  C.  C.  A.  477,  holding 
valid  an  act  authorizing  a  particular  county  to  issue  bonds;  Oklahoma  City  v. 
Shields,  22  Okl.  265,  100  Pac.  559,  holding  that  the  exercise  of  the  Legislature's 
discretion  in  declaring  that  an  emergency  existed  which  required  that  an  act 
should  take  effect  at  once  was  not  subject  to  review  by  the  courts;  Darling  v. 
Rodgers,  7  Kan.  592,  holding  that,  while  the  constitutional  provision  forbidding 
special  laws  when  a  general  law  can  be  made  applicable  leaves  the  Legislature 
a  discretion  when  a  general  law  can  be  made  available,  the  preceding  clause  re- 
quiring all  general  laws  to  have  a  uniform  operation  is  mandatory;  Gray  v. 
Crockett,  30  Kan.  138,  1  Pac.  50,  holding  invalid  an  act  excluding  certain  farm- 
ing property  from  the  corporate  limits  of  a  specified  city,  as  a  special  law  In- 
terfering with  the  uniformity  of  operation  of  a  general  law;  Ejiowles  v.  Board 
of  Education  of  City  of  Topeka,  33  Kan.  692,  7  Pac.  561,  holding  valid  an  act 
authorizing  a  specified  city  board  of  education  to  issue  bonds  of  the  school  dis- 
trict to  purchase  school  sites  and  erect  buildings,  etc.;  Midland  Elevator  Co. 
V.  Stewart,  50  Kan.  378,  32  Pac.  33,  holding  valid  an  act  authorizing  the  county 
commissioners  of  certain  counties  named  to  collect,  for  general  county  purposes, 
a  higher  tax  than  authorized  by  a  general  law;  Rambo  v.  Larrabee,  67  Kan. 
634,  73  Pac.  915,  holding  that  an  act  allowing  one  convicted  of  a  homicide  in 
counties  containing  over  65,000  population  to  obtain  a  transcript  of  the  record 
from  the  stenographer  without  payment  therefor  on  filing  an  affidavit  of  poverty, 
is  an  act  of  a  general  nature,  and,  not  operating  uniformly  throughout  the  state, 
is  invalid;  Inlow  v.  Board  of  Com'rs  of  Graham  County,  6  Kan.  App.  391,  51 
Pac.  65,  holding  valid  an  act  curing  a  defect  in  the  proof  of  publication  of  a 
notice  of  tax  sale  in  a  specified  county  for  a  particular  year,  and  requiring  the 
comity  to  pay  for  such  publication,  although  it  interfered  with  the  operation  of  a 
general  law. 

Distinguished  in  Anderson  v.  Board  of  Com'rs  of  Cloud  Coanty,  77  Kan.  721, 
95  Pac.  583,  holding  that  under  the  amendment  of  1906,  making  the  question  of 
violation  of  the  constitutional  provision  as  to  general  and  special  laws  review- 
able by  the  courts,  the  action  of  the  Legislature  is  no  longer  conclusive,  and 
that  an  act  authorizing  the  erection  and  removal  of  bridges  over  a  certain  river 
in  a  specified  county,  and  the  issue  of  county  bonds  to  pay  therefor,  was  a 
special  law  forbidden  by  the  Constitution;    State  ex  reL  Attorney  General  v. 
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Cox,  79  E^an.  530,  99  Pac  1128,  holding  that  the  amendment  of  1906,  permitting 
jadicial  review  of  the  act  of  the  Legislature  in  passing  a  special  law  does  not 
apply  to  acts  passed  before  its  adoption. 

Statutes— Validity— Determination  by  oonrts.— Cited  in  Board  of  Com'rs 
of  Cherokee  Ck>unty  y.  State,  86  Kan.  837,  18  Pac  558,  holding  that  a  statute 
win  not  be  held  unconstitutional  unless  its  invalidity  is  clear. 

Same— niegral  enactment.— Cited  in  note  in  85  Am.  Dec.  362,  364  (par.  1), 
on  right  to  attack  statutes  showing  illegal  enactment. 

Same— Special  legislation.— Cited  in  note  in  93  Am.  SU  Bep.  108,  on  con- 
stitutional inhibition  against  special  legislation  where  general  law  can  be  made 
applicable. 

Same— Territorial  laws— Eifeet  of  admission  of  state.— Cited  in  State 
T.  Stormont,  24  Elan.  686,  holding  that  enactments  of  the  territorial  legislature 
were  not  rendered  of  no  effect  by  the  adoption  of  the  state  Constitution  and 
the  admission  of  the  state  into  the  Union. 

Pnblio  oflices— Wliat  oonstitntes.— Cited  in  note  in  63  Amu  St.  Rep.  190, 
on  what  are  public  offices. 

1  KAN.  138,  STATE  EX  REI..  ROSS  ▼.  ROBINSON 

Mandamns  to  pnblio  official— Snbject-matter— Acts  inwolwing;  discre- 
tion^—Cited  in  Stanley  v.  Monnet,  34  Kan.  708,  9  Pac.  75$,  holding  that  manda- 
mus would  not  lie  to  compel  the  probate  judge  to  grant  a  license  to  sell  intox- 
icants, the  statute  vesting  him  with  discretion,  even  though  he  refused  to  state 
any  reasons  for  the  refusal;  Dever  v.  Humphrey,  68  Kan.  759,  75  Pac.  1037,  1 
Awn  Oas.  293,  holding  that,  where  an  applicant  for  office  was  held  by  the  ap- 
pointing power  not  to  be  the  best  quaUfied  applicant  for  the  position  and  an- 
other was  appointed,  the  courts  coiUd  not  review  the  action  of  the  appointing 
power  in  passing  on  the  qualifications  of  the  candidates. 

Cited  in  note  in  89  Am.  Dec.  732,  on  law  of  mandamns* 

1  KAN.  220,  KOHN  t.  JUSTICE 

1  KAN.  221,  UVINOSTON  t.  LAMB 

1  KAN.  224,  MOBEIX  t.  BfASSA 

1  KAN.  226,  BEmS  T.  BECKER 

Cited  in  Board  of  Com'rs  of  Wyandotte  County  v.  First  Presbyterian  Church, 
30  Kan.  (820,  1  Pac.  109;   Solomon  R.  Co.  v.  Jones,  34  Kan.  443,  8  Pac.  730. 

Adoption  of  foreign  atatnte.— Cited  in  Globe  Ins.  Co.  v.  Cleveland  Ins. 
Co.,  Fed.  Cas.  No.  5,486;  Stebbins  v.  Guthrie,  4  Kan.  353;  Com'rs  of  Leaven- 
worth County  V.  MUler,  7  Kan.  479,  12  Am.  Rep.  425;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Franklin,  23  Kan.  74;  Holden  v.  Garrett,  23  Kan.  98;  DUley  v.  McGregor, 
24  Kan.  361;  Missouri  Pac  Ry.  Co.  v.  Haley,  25  Kan,  35— holding  that,  where 
a  statute  is  adopted  from  another  state,  the  construction  placed  on  it  by  the 
courts  of  that  state  is  also  adopted;  Doyle  v.  Boyle,  19  Kan.  168,  holding  that 
the  rule  that  a  foreign  statute  is  adopted  with  the  construction  given  it  in  the 
place  of  its  origin  only  applies  when  there  is  substantial  identity  between  the 
two  acts,  and  not  a  mere  similarity,  and  that  the  general  system  of  law  in  which 
the  act  is  found  plays  a  part  in  determining  the  question;  Missouri  Pac.  Ry. 
Go.  V.  State,  69  Kan.  552,  77  Pac.  286,  holding  that  the  rule  that  the  judicial 
construction  of  a  statute  in  the  state  of  its  origin  will  follow  it  into  the  state 


X  KANO  NOTES  ON  KANSAS  REPORTS  S 

of  its  adoption  ii  merely  a  rule  of  conqtrttotibn,  and  will  li6t  prevail  ot^r  ex- 
press  provisions  indicating  a  different  intent;  State  v.  Spendloye,  47  Kan.  160, 
28  Pac.  994,  holding  that  only  such  construction  as  has  been  placed  on  the 
foreign  statute  at  the  time  of  its  adoption  will  follow  it. 

Best  and  seoottdary  evidendto— Contents  of  ifeoords.-<)ited  in  Downin^ir 
V.  Haxton,  21  Kan.  178,  holding  that  parol  evidence  that  the  records  in  the 
county  treasurer's  office  showed  the  redemption  of  certain  lands  from  a  tax  sale 
was  inadmissible;  State  v.  Ruth,  21  Kan.  583,  holding  that  a  certificate  by  the 
Secretary  of  State  that  the  records  In  his  office  showed  the  organization  of  a 
given  county  tras  inadmissible  to  prove  that  fact. 

Parol  eTideii.co—l>ooamenta—Reooipts.— Cited  in  Irwin  v.  Thompson,  27 
Kan.  643,  holding  that  a  receipt  may  be  explained,  varied,  or  contradicted  by 
parol. 

Same— Receipt  also  embodying:  contraet.^jited  in  Thonipson  ▼.  Williams, 
30  Kan.  114,  1  Pac  47,  holding  that,  so  far  as  a  receipt  also  contains  matter 
of  a  contractual  nature,  it  is  not  subject  to  contradiction  or  variance  by  ex- 
trinsic evidence. 

Contracts  made  in  violation  of  statute— Effect.— Cited  in  Kansas  Pacific 
Ry.  Co.  V.  Peavey,  29  Kan.  169,  44  Am.  Rep.  630;  Gildehaus  v.  Whiting,  39  Kan. 
706,  18  Pac.  916;  Mead  v.  United  Brethren  in  Christ,  43  Kan.  178,  23  Pac.  103; 
Bentley  v.  Hurlburt,  153  Cal.  796,  96  Pac.  800— holding  that  a  party  to  a  con- 
tract prohibited  by  statute  cannot  plead  the  statute  to  defeat  the  rights  of 
innocent  third  parties;  Board  of  Com'rs  of  Miami  County  v,  Wilgns,  42  Kan. 
457,  22  Pac.  615,  holding  that  failure  of  an  owner  of  lands  to  acknowledge  his 
plat  thereof,  as  required,  under  penalty,  by  statute,  will  not  avoid  his  deeds  of 
lots  shown  on  the  plat  in  the  hands  of  innocent  holders;  Mabry  v.  Harp,  53  Kan. 
398,  36  Pac.  743,  holding  that  the  mere  fact  that  a  tenant  is  forbidden  by  stat- 
ute to  assign  his  lease. without  the  landlord's  written  cohsent  does  not  make  such 
a  transfer  absolutely  void,  but  only  voidable  at  the  option  of  the  landlord;  State 
V.  American  Book  Co.,  69  Kan.  1,  76  Pac.  411,  1  L.  R.  A.  (N.  S.)  1041,  2  Ann. 
Cas.  56,  holding  that  a  contract  made  in  the  state  by  a  foreign  corporation  be- 
fore it  had  complied  with  the  statutory  requirements  for  obtaining  permission 
so  to  do  was  not  therefore  void,  so  as  to  be  subject  to  cancellation  after  the 
required  permission  had  been  obtained;  Vermont  Loan  &  Trust  Co.  y.  Hoifman, 
5  Idaho,  376,  49  Pac.  314,  37  Ij.  R.  A.  509,  95  Am.  St.  Rep.  186,  holding  that 
a  statute  requiring  persons  in  the  business  of  lending  money  at  interest  to 
take  out  a  license,  and  making,  it  a  misdemeanor  to  fail  to  do  so,  will  not  in- 
validate a  mortgage  made  to  one  who  failed  to  take  out  the  license,  so  as  to 
preclude  collection,  the  statute  being  a  revenue  measure  and  the  business  being 
neither  malum  prohibitum  nor  malum  in  se.  • 

Cited  in  note  in  25  Am.  Rep.  677,  on  validity  of  contracts  in  violation  of  stat- 
ute; in  117  Am.  St.  Rep.  504,  on  contracts,  consideration  for  which  has  partly 
failed,  or  is  partly  illegal;  in  12  Jm  R.  A.  (N,  S.)  589,  588,  616,  on  validity  of 
contracts  in  business  which  it  is  misdemeanor  to  transact. 

1  KAN.  254,  BCtTNN  t.  tAULMAN,  81  AM.  DEC.  508 

Answer— Snfficiency^Several  def  enses^^Cited  in  Stiles  v.  City  of  Guthrie, 
3  Okl.  20.  41  Pac.  383,  holding  that,  if  any  one  of  several  defenses  in  an  answer 
is  good,  it  is  not  open  to  a  general  demurrer. 

Cited  in  note  in  48  L.  R.  A.  208,  209,  on  right  to  plead  inconsistent  defenses. 

DenLim^ep— OrooEdiM-Incomsistenoy  of  defenses.— Cited  in  Fetser  A  Co. 
V.  Williams,  80  Kan.  554^  108  Pac.  77,  holding  that  inconsistency  of  defenses  ii^ 
the  answer  cannot  be  reached  by  demurred 
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Ceaeral  d«iiial«-SiiAciette7.— Cited  in  Prunty  y.  Consolidated  Fa«l  &  Light 
Co.,  82  Kan.  541,  106  Pac.  802,  kolding  that  a  denial  of  every  allegation  of  the 
petition  that  waB  adverse,  or  prejudicial,  to  the  rights  of  the  defendant,  was 
not  fatally  defective. 

1  KAir.  S60»  GOU>BN  t.  OOCKRUA,  81  AM.  DfiC.  SIO.  . 

CluLttel  iiiortg:ase— Description  of  property — Suffloleney.-— Cited  in  Par- 
sons Savings  Bank  v.  Sargent,  20  Kan.  576,  holding  that,  where  a  chattel  mort- 
gage did  not  so  describe  the  property  as  to  permit  its  identification,  nor  state 
its  location,  nor  the  residence  of  either  mortgagor  or  mortgagee,  it  was  insuffi- 
cient; Tootle,  Hanna  &  Co.  v.  Lyster,  26  Kan.  580,  holding  that  where  a  chattel 
Biortgaf^e  does  not  describe  the  property  so  that  a  third  person,  with  its  aid  and 
by  inquiries  tnggested  by  it,  can  identify  the  mortgaged  property,  the  mortgage 
will  be  held  void  as  to  third  persons  who  have  become  interested  in  the  property 
without  notice  of  the  mortgagee's  rights;  Senders  v.  Voorhees,  96  Kan.  138,  12 
Pac.  526,  holding  that  a  chattel  mortgage  of  **600  bushels  of  corn  growing 
•  *  •  on  the  west  half'  of  a  specified  section  was  void  for  uncertainty  of 
description,  where  the  mortgagor  remained  in  possession  and  over  1,000  bushels 
were  obtained  from  the  land;  Brown  v.  Holmes,  13  Kan.  482,  holding  that  a 
mortgage  of  "23  head  of  beeves,  four  year  old  Texas  cattle,  572  three  year  old 
Texas  cattle,  29  two  year  old  Texas  cattle,"  now  in  possession  of  the  mortgagor 
in  a  specified  county,  was  not  void  for  uncertainty  of  description;  Rudolph  v. 
National  lave  Stock  Commission  Co.,  76  Kan.  789,  92  Pac.  1103,  holding  that  |  ! 

a  mortgage  of  "60  head  of  3  year  old  native  steers,  all  dehorned  and  branded," 
etc.,  located  on  the  mortgagor's  farm  in  a  particular  county,  was  not  sufficient 
to  charge  defendant  with  notice  thereof  from  the  record,  where  the  steers  at 
the  date  of  the  mortgage  were  in  defendant's  possession  in  another  county  and 
numbered  only  50;  Wilson  v.  Nichols,  Shepard  &  Co.,  7  Kan.  App.  641,  53  Pac. 
185,  holding  that  a  mortgage  of  wheat  growing  on  the  "southwest  quarter  of 
section  8,  township  34,  range  8,"  but  not  mentioning  state  or  county,  nor  wheth- 
er the  range  was  east  or  west,  nor  where  the  parties  resided,  was  void  for  un- 
certainty of  description;  Rocheleau  v.  Boyle,  11  Mont.  451,  28  Pac.  872,  holding 
that  a  chattel  mortgage  on  a  "stock  on  hand"  in  a  store  was  invalid  as  against 
subsequent  creditors  of  the  mortgagor  for  uncertainty  of  description;  Tabor  v. 
Sampson,  7  Colo.  426,  4  Pac.  45,  holding  that  a  chattel  mortgage  which  did  not 
describe  the  property  by  location  or  otherwise  so  as  to  permit  identification, 
and  was  not  recorded  in  the  county  where  it  was  located,  was  not  good  as 
against  a  purchaser  in  good  faith  at  an  execution  sale  against  the  mortgagor. 

Cited  in  note  in  14  Am.  St.  Rep.  239,  243,  on  sufficiency  of  description  of 
mortgaged  chattels. 

Sask&e — ^Property  in  anotlier  state— Wl&at  law  governs.— Cited  in  Denny 
V.  Faulkner,  22  Kan.  89,  holding  that,  where  a  contract  is  made  regarding  per- 
sonal property  in  another  state,  such  state  may  enforce  its  own  laws  as  to  the 
effect  of  such  contract  on  the  rights  of  third  parties  domiciled  therein;  Wickbam 
V.  Barlow  (D.  C.)  131  Fed.  819,  holding  that  a  chattel  mortgage  of  property, 
situated  in  another  state  when  the  mortgage  is  made  and  recorded,  is  void  as 
against  creditors  of  or  purchasers  from  the  mortgagor. 

Cited  in  note  in'  64  L.  R.  A.  362,  on  conflict  of  laws  as  to  chattel  mortgages. 

Same— Validity— Subsequent    ciredltora    or    pnrohaaera— Retention   o£ 

possession.— Cited  in  Fraukhouser  v.  Ellett,  22  Kan.  127,  31  Am.  Rep.  171, 
holding  the  retention  of  possession  of  mortgaged  chattels  by  mortga^cor,  in  pur- 
suance of  stipulation  in  mortgage,  as  permitted  by  statute,  is  not,  when  the 
mortgage  is  duly  filed,  fraud  per  se,  or  even  prima  facie  evidence  of  fraud, 
against  subsequent  purchasers  from  or  creditors  of  the  mortgagor. 
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Same— Reatoral  of  property  to  other  state.— Cited  in  note  In  70  Am. 
Dec.  70,  on  removal  of  mortgaged  property  into  another  state. 

Same— Statutory  requisites.— Cited  in  note  in'  137  Am.  St.  Rep.  487,  on 
effect  of  failure  to  execute  and  record  chattel  mortgage  as  prescribed  by  statute. 

Future  erops— Sale  or  mortgase.— Cited  in  note  in  2d  Ia  R«  A.  458»  461* 
on  sale  or  mortgage  of  future  crops. 

1  KAK.  273,  JOHfES  t.  STATIS  EX  REI*.  ATHERBY 

Mandatory  or  direetory  eharaoter  of  statutory  proTisioas.— Approved 

in  Gilleland  v.  Schuyler,  9  Kan.  569,  holding  that,  unless  a  fair  consideration  of 
the  statute  shows  that  the  Legislature  intended  compliance  with  the  provision 
as  to  the  manner  to  be  essential  to  the  validity  of  the  proceedings,  it  will  be 
held  merely  directory. 

Cited  in  Gossard  v.  Vaught,  10  Kan.  102,  holding  that  the  legislative  require- 
ment that  a  county  seat  election  shall  be  held  within  50  days  of  presenting  a 
petition  therefor  is  mandatory;  George  v.  Township  of  Oxford,  16  Kan;  72,  hold- 
ing that  the  statutory  requirement  of  30  days*  notice  for  a  county  bond  issue 
election  was  mandatory;  State  v.  Yordi,  30  Kan.  221,  2  Pac.  161,  holding  that  the 
statute  requirement  of  3  days'  notice  to  the  officers  who  must  be  present  when 
the  jury  panel  is  drawn  was  not  so  mandatory  as  to  avoid  the  drawing  when 
all  the  officers  were  present,  though  the  notice  required  them  to  appear  on  the 
day  of  service;  State  v.  Board  of  Com'rs  of  Sherman  County,  39  Kan.  293,  18 
Pac.  179,  holding  that,  though  the  early  official  notices  of  election  were  less 
complete  than  they  might  have  been,  yet  where  full  notices  of  a  county  seat 
election  were  substituted  for  the  earlier  ones  and  published  for  25  of  the  stat- 
utory 30  days,  and  the  successful  location  received  more  than  a  majority  of  the 
total  registered  vote,  of  the  county,  the  defect  in  the  early  notice  should  not 
avoid  the  election;  Cook  v.  Mock,  40  Kan.  472,  20  Pac.  259,  holding  that  lack 
of  notice  to  the  voters  that  a  vacancy  in  the  office  of  justice  of  the  peace  was 
to  be  filled  at  a  city  election  was  fatal  to  the  validity  of  the  choice;  State  v. 
Echols,  41  Kan.  1,  '20  Pac.  523,  holding  that  the  statutory  requirement  of  post- 
ing notice  at  the  polls  for  an  election,  on  the  issue  of  the  establishment  of  a 
county  high  school,  was  mandatory,  and  that  failure  to  post  would  avoid  the 
election;  Taylor  v.  Bleakley,  55  Kan.  1,  39  Pac.  1045,  28  L.  R.  A.  683,  49  Am. 
St.  Rep.  233,  holding  that  the  requirement  of  the  Australian  Ballot  Law  that 
the  cross  must  be  marked  in  the  square  opposite  the  candidate's  name  was 
mandatory,  and  that  a  ballot  not  marked  in  substantial  compliance  therewith 
could  not  be  counted;  Kansas  City -Leavenworth  R.  Co.  v.  Langley,  70  Kan.  453, 
78  Pac.  858,  holding  that  a  failure  to  file  in  the  clerk's  office  an  order  extend- 
ing the  time  to  make  and  serve  a  case -made,  as  directed  by  the  statute,  will 
not  invalidate  the  case-made,  the  statute  being  merely  directory  as  to  that 
matter;  State  v.  Bentley,  80  Kan.  227,  101  Pac.  1073,  holding  that  where  a 
statute  authorized  the  establishment  of  a  county  high  school  on  petition  to 
the  county  commissioners,  and  required  them  to  publish  for  six  weeks  that  they 
would  consider  such  a  petition  at  their  first  meeting  after  passage  of  the  act, 
the  publication  was  insufficient  where  part  of  the  publication  was  before  the 
act  took  effect;  In  re  Johnson's  Estate,  98  Cal.  531,  33  Pac.  460,  21  L.  R.  A. 
380,  holding  that,  a  statute  relating  to  the  adoption  of  children,  which  requires 
the  judge  to  examine  separately  each  of  the  persons  who  appear  before  him, 
which  by  a  preceding  section  includes  the  child,  before  making  the  order  of 
adoption,  is  not  so  mandatory,  as  to  invalidate  the  adoption  of  .a  five  year  old 
child  for  failure  to  examine  the  child,  and  render  it  subject  to  collateral  attack 
years  later;  Norris  v.  Cross,  25  Okl.  287,  105  Pac.  1000,  holding  that  the  stat- 
ute requirement  that  the  Secretary  of  State  shall  attach  all  the  signatures  and 
affidavits  on  the  separate  referendum  petitions  to  one  of  the  copies,  in  the  pres- 
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ence  of  specified  persons,  was  merely  directory,  and  failure  to  comply  therewith 
at  the  proper  time  would  not  prevent  mandamus  to  compel  him  to  stamp  the 
petition  as  filed  and  to  determine  its  sufiSciency;  State  ex  reL  Bennett  v.  Barber,. 
4  Wyo.  56,  32  Pac  14,  holding  that  a  certificate  of  nomination  at  a  party  con- 
vention, which,  though  technically  defective,  was  sufficient  to  give  the  information 
required  by  statute,  would  not  be  held,  after  election,  so  invalid  as  to  preclude 
printing  the  candidate's  name  on  the  ofllcial  ballot  and  thus  invalidate  the  elec- 
tion; Slaymaker  v.  PhiUips,  5  Wyo.  453,  40  Pac.  971,  42  Pac.  1049,  47  L.  R.  A. 
S42,  holding  that  the  statute  forbidding  the  counting  of  any  ballot  which  lacks 
the  indorsement  of  the  ofEicial  stamp,  or  is  without  the  name  or  initials  of  the 
judge  of  election  written  thereon,  is  mandatory. 

Elections— Irvecnlarlties.^— Cited  in  note  in  90  Am.  St.  Rep.  68,  on  irregu- 
larities avoiding  elections;  in  120  Am.  St  Bep.  796,  on  necessity  of  notice  or 
proclamation  of  election. 

1  KAK.  281,  OI<ABK  ▼.  RETBURIT 

Mortgages— Estate  of  morteasee— Fixtures— Sale  by  mortgagor.— Cited 

in  Waterson  v.  Devoe,  18  Kan.  223,  holding  that  a  mortgagee,  not  in  possession, 
having  merely  a  lien  on  the  land  as  security  for  his  debt,  and  no  title  to  the 
land  or  right  to  possession,  is  not  precluded  from  acquiring  title  thereto  under 
a  sale  for  unpaid  taxes;  Vanderslice  v.  Ejiapp,  20  Kan.  647,  holding  that  the 
mortgagor  of  a  mill  and  its  fixtures  could  sever  the  fixtures  from  the  freehold 
and  pass  title  to  them  to  a  purchaser,  so  as  to  defeat  replevin  by  a  receiver  '^y 

appointed  on  application  by  the  mortgagee;  Tomlinson  v.  Thompson,  27  Kan. 
70,  holding  that  an  action  would  not  lie  by  a  mortgagee  against  the  purchaser 
of  a  house,  removed  from  the  mortgaged  land  after  suit  to  foreclose  was  com- 
menced, though  the  purchaser  knew  of  the  mortgage  and  that  the  house  came 
from  the  mortgaged  land,  in  the  absence  of  any  showing  of  fraud  or  intent  to  in- 
jure the  mortgagee  on  the  part  of  the  purchaser,  or  of  his  knowledge  that  the 
mortgagor  was  insolvent;  Goodrich  y.  Board  of  Com'rs  of  Atchison  County,  47 
Kan.  355,  27  Pac.  1006,  18  L.  R.  A.  113,  holding  that  notice  of  proceedings  to 
open  a  highway  through  mortgaged  land  need  not  be  given  to  the  mortgagee,  un- 
der the  statute  requiring  notice  to  the  owner,  and  that  the  award  may  be  properly 
paid  to  the  mortgagor  in  possession;  Evans  y.  Kahr,  60  Kan.  719,  57  Pac.  950,  58 
Pac  467  (dissenting  opinion),  holding  that  a  mortgagor,  redeeming  after  fore- 
closure sale,  should  only  be  required  to  tender  the  price  paid  by  the  purchaser 
at  the  sale,  and  not  the  amount  of  the  entire  mortgage  debt. 

Cited  in  note  in  43  Am.  St.  Rep.  435,  on  mortgagee's  rights  and  remedies 
against  impairment  of  security. 

1  KAK.  285,  DimiifiT  ▼•  RETNOIiDS 

Koto— Coi&straotion— Interest.— Cited  in  Small  ▼.  Douthitt,  1  Kan.  335; 
Toung  T.  Thompson,  2  Kan.  83— holding  a  note  agreeing  to  pay  a  specified  rate 
of  interest  "until  paid"  carries  the  specified  rate  until  payment,  and  not  merely 
to  maturity. 

latereslx-ltediLotioii    in    rate— Consideration— Parol    agreement.— Dis> 

tmgaished  in  Warren  v.  Johnson,  38  Kan.  768,  17  Pac.  592,  holding  that,  when 
the  agreement  to  reduce  is  in  writing,  it  imports  a  consideration,  and  will  be 
binding,  unless  the  contrary  is  shown. 

Cited  in  Lorimer  v.  Fairchild,  68  Kan.  328,  75  Pac.  124;  Eaton  ▼.  Whitmore, 
3  Kan.  App.  760,  45  Pac.  450— holding  the  agreement  of  a  debtor  to  keep  an 
oveidue  loan  for  a  definite  time  at  a  reduced  rate  of  interest,  and  the  creditor*s 
agreement  to  extend  the  time  and  reduce  the  rate  are  sufficient  consideration  for 
each  other. 
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Statwtory  oonstmet&Mi— fiffeot  of  law— tProvlncw  «f  co«vtB«— •Olted  in 
SUte  Y.  Mitchell,  50  Kan.  289,  33  Pac.  104,  20  L.  R.  A.  S06,  koldin^  tint  the 
wiadom  or  folly  of  a  law,  and  its  good  or  evil  effects,  are  aot  for  the  courts,  and 
that  only  when  all  other  means  of  reaching  the  legislative  intent  fail  may  the 
courts  look  to  the  effect  of  a  law. 

1  KAK .  293,  HAJX45H  ▼.  MORGAN 

Joinder  of  oanses  of  aotion.— Cited  in  Swenson  y.  Moline  Plow  Co.,  14  Kan. 
387,  holding  that  separate  holders  of  two  notes  secured  by  the  same  mortgage 
could  not  join  as  plaintiffs  to  foreclose;  Jeffers  y.  Forbes,  28  Kan.  174,  holding 
that,  where  seyeral  tenants  in  common  of  a  single  tract  haye  each  conveyed,  by 
separate  deeds,  his  own  interest  to  a  single  grantee,  tbey  cannot  join  as  plain- 
tiffs in  an  action  to  have  their  deeda  set  aside;  Ortman  v.  Union  Pac  R.  Co.,  32 
Kan.  419,  4  Pac.  858,  holding  that  separate  appeals  from  tSie  commissioners' 
awards  in  condemnation  proceedings,  by  the  owner  of  a  lot  and  by  the  lessee 
and  owner  of  the  improvements,  cannot  be  conaolidated  for  trial  in  the  district 
court;  Hentig  v.  Southwestern  Mutual  Benevolent  Ass*n,  45  Kan.  462,  25  Pac 
878,  holding  that  a  cause  of  action  against  a  mutual  life  insurance  association 
and  the  beneficiary  in  a  certificate  of  membership  to  enforce  an  attomey*s  lien 
for  services  to  the  beneficiary  cannot  be  joined  with  one  on  the  bond  given  by 
the  officers  of  the  association  for  the  proper  disbursement  of  its  funds;  State 
Ids.  Co.  v.  Belford,  2  Kan.  App.  280,  42  Pac.  409.  holding  that  separate  owuers 
of  distinct  property  insured  by  the  same  policy  and  destroyed  by  the  same  fire 
cannot  join  as  plaintiffs  in  a  suit  on  the  policy;  Kizer  v.  Board  of  Com*rs  of 
Davis  County,  48  Kan.  389,  29  Pac.  595,  holding  that  a  cause  of  action  in  fa- 
vor of  a  former  county  treasurer  against  the  county  for  an  accounting  and  for 
judgment  for  a  balance  due  him  could  not  be  joined  with  a  cause  of  action 
against  the  sureties  on  his  bond,  to  whom  he  had  turned  over  property  to  se- 
cure them  against  an  alleged  shortage  in  his  accounts,  and  which  they  bad  turned 
over  to  the  county  without  any  determination  whether  the  shortage  existed. 

Held  inapplicable  in  Missouri,  K  &  T.  R.  Co.  v.  Haber,  56  Kan.  694,  44  Pac 
632,  on  the  question  of  joinder  of  lien  claimants  as  defendants. 

Meohanloa*  Hens— Title  to  snpport.-^ited  in  note  in  61  Am.  Dec.  690^ 
on  ownership  of  or  relation  to  property  enabling  one  to  bind  it  by  mechanic's 
lieu. 

Same-^Iieflsee  or  ▼endoe.-Oited  in  note  in  23  Li.  R.  A.  (N.  S.)  606,  on 
power  of  lessee  or  vendee  to  subject  owner's  interest  to  mechanics'  ^ens. 

1  KAN.  303,  BACKUS  t.  CLARK,  83  AM.  DEC.  487 

Cited  in  Bates  v.  Lyman,  35  Kan.  634,  12  Pac  33. 

Pleading  statnte  of  llmltatloiis.-<-Cited  in  Gray  v.  Ulrich.  8  Kan.  112; 
Mugan  V.  Haley,  16  Kan.  68— holding  that  the  statute  of  limitations  is  matter 
of  defense  and  need  not  be  negatived  in  the  petition. 

Distinguished  in  Zane  v.  Zane,  5  Kan.  134,  holding  that,  where  the  bar  ap- 
pears on  the  face  of  the  petition,  it  does  not  state  a  cause  of  action  even  against 
a  defendant  in  default 

Cited  in  note  in  87  Am.  Dec.  164  (par.  3),  on  pleading  statute  of  limitations. 

Reoord  on  appeal^-Neoesslty  of  bill  of  exceptions.— Cited  in  Altschiel 
V.  Smith,  9  Kan.  90;  Jenks  v.  School  District,  18  Kan.  356;  State  v.  Devine, 
49  Kan.  252,  30  Pac.  522;  United  States  v.  Choctaw,  O.  &  G.  R.  Co.,  3  Okl. 
404,  41  Pac,  729;  Bruce  v.  Casey-Swasey  Co.,  13  OkL  554,  75  Pac.  280;  Evans 
V.  Stettnisch,  149  U.  S.  605,  13  Sup.  Ct.  931,  37  L.  Ed.  866— holding  that  affi- 
davits on  a  motion  below  must  be  included  in  a  bill  of  exceptions  in  order  to  be 
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reviewed  on  appeal;  Hagaman  ▼.  Neitxel,  15  Kan.  38S,  holding  that  on  appeal 
from  an  aJQIrmance  of  a  justice's  judgment  only  such  parts  of  the  justice's  docket 
can  be  reviewed  as  are  required  by  statute  to  be  entered  there,  unless  brought 
up  by  bill  of  exceptions;  Mcintosh  y.  Gom'rs  of  Crawford  County,  13  Kan.  171, 
holding  that  where  the  record  does  not  show  that  all  the  evidence,  which  was 
before  the  trial  court  on  motion  to  open  a  default  judgment,  is  brought  up,  the 
appellate  court  cannot  say  that  the  decision  below  was  wrong;  Pa  tee  v.  Parkin- 
son, 18  Kan.  465»  holding  that  an  agreed  statement  of  facts  on  which  the  case 
was  tried  must  be  brought  up  by  bill  of  exceptions  or  case-made,  and  cannot 
be  considered  on  appeal  merely  because  contained  in  the  transcript;  Madden  v. 
Riedel,  71  Kan.  176,  80  Pac.  45,  holding  that,  for  the  district  court  to  consider 
entries  on  the  justice's  docket  which  are  not  required  by  statute  to  be  made, 
they  must  be  brought  up  by  bill  of  exceptions;  United  States  v.  Choctaw,  O.  & 
G.  R.  Co.,  3  Okl.  404,  41'  Pac.  729,  holding  that  neither  evidence,  affidavits, 
depositions,  nor  the  judge's  minutes,  notes,  or  opinions  are  any  part  of  the 
record   on  appeal,  unless  embodied  in  a  bill  of  exceptions  or  case-made. 

Questions  of  £not— ReTieir  of  dooision.— Cited  in  Union  Pac.  K.  Co.  v. 
Cold  well,  5  Kan.  82;  Kansas  Pac.  R.  Co.  v.  Kunlcel,  17  Kan.  145— holding  that 
the  refusal  of  a  new  trial,  asked  on  the  ground  that  the  verdict  was  against  the 
evidence,  would  not  be  disturbed  where  the  evidence  presented  a  fair  conflict; 
Kneeland  v.  Renner,  2  Kan.  App.  451,  43  Pac.  95,  holding  that,  where  each 
finding  of  the  trial  court  is  sustained  by  some  evidence,  the  Supreme  Court  will 
not  interfere,  though  on  the  same  evidence  they  would  have  found  differently; 
American  Surety  Co.  of  New  York  v.  Ashmore,  74  B^an.  325,  86  Pac.  453,  hold- 
ing that  the  Supreme  Court  could  review  the  denial  of  a  motion  for  new  trial, 
whether  judgment  had  been  entered  on  the  verdict  or  not. 

8«sne— Wliat  is  qmestion  of  faot.— Cited  in  Union  Pac.  K.  Co.  v.  MiUiken, 
8  Kan.  647;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wagner,  33  Kan.  660,  7  Pac.  204— 
holding  that  a  total  failure  of  evidence  on  a  point  essential  to  a  recovery  pre- 
sents a  question  of  law,  and  not  of  fact. 

1  KAK.  313,  ULURENT  v.  STATfE 

Indictment— Concnrrence  of  required  nnmber  of  grand  Jnrors— E-vi- 

donoe.-^lted  in  State  v.  Copp,  34  Kan.  522,  9  Pac.  233,  holding  the  indorse- 
ment, "A  true  bill,"  on  the  back  of  an  indictment,  signed  by  the  foreman,  is 
sufficient  evidence  of  the  concurrence  of  the  requisite  number  of  grand  jurors. 
Cited  in  note  in  28  L.  R.  A.  35,  on  number  of  grand  jurors  necessary  to  con- 
cur in  indictment. 

Same— Record— Requisites.— Cited  in  note  in  26  L.  R.  A.  (N.  S.)  684,  on 
necessity,  mode,  and  record  of  bringing  indictment  into  open  court. 

Criminal  appeals— Technical  errors.— Cited  in  State  v.  Carey,  56  Kan.  84, 
42  Pac.  871,  holding  that,  where  the  copy  of  the  information  served  on  accused 
was  a  correct  copy,  certified  by  the  clerk,  the  fact  that  no  seal  was  attached  to 
the  clerk*s  certificate  was  a  mere  technical  defect,  and  not  available  on  appeal. 

1  KAN.  317,  W008TER  ▼•  McKINIiET 

Courts  of  limited  invisdiction^Amonnt  in  controrersy.— Cited  in  Mery- 

wethers  v.  Toumans,  81  Kan.  309,  105  Pac.  545.  holding  that,  in  a  court  whose 
jurisdiction  is  limited  to  a  maximum  sum,  it  is  the  amount  of  the  claim,  and  not 
the  debt,  which  determines  the  jurisdiction,  so  that  the  creditor  may  sue  for  a 
sum  within  the  jurisdiction,  remitting  the  excess. 

I  KAH.  824,  BIKLSOM  t.  JJkXPMAN 
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1  KAN.  328,  KI88KADDEK  t.  GRAHT 

Deposltioiui— Time  of  taldne— ^kintinuaiioe.— ^ted  In  Stainbrook  ▼• 
Drawyer,  25  Kan.  383,  holding  that,  notice  of  the  taking  of  depositions  on  a 
given  day,  with  continuance  "from  day  to  day"  until  completed,  is  complied  with 
by  an  adjournment  from  Saturday  till  Monday. 

1  KAN.  331,  OARB  t.  8TATE 

Criminal  appeals— Records-Contents— Notioe  of  appeal  and  serriee.— 

Cited  in  State  v.  King,  1  Kan.  466;  State  ▼.  Asbmore,  19  Kan.  544;  State  t. 
Teissedre,  30  Kan.  210,  476,  2  Pac.  108,  650— holding  that,  where  the  record  in 
the  state's  appeal  in  a  criminal  case  shows  service  of  notice  of  appeal  on  the 
clerk  of  the  district  court,  but  does  not  show  service  on  defendant,  the  Supreme 
Court  has  no  jurisdiction;  Neitzel  ▼.  City  of  Concordia,  14  Kan.  446;  McLean 
V.  State,  28  Kan.  372 — holding  that  criminal  cases  can  be  brought  up  for  review 
only  by  appeal,  and  that  service  of  notice  on  both  the  county  attorney  and  the 
derk  of  the  district  court  is  necessary  to  perfect  the  appeal. 

1  KAN.  335,  SMALI.  t.  DOUTHITT    ' 

AmendnKent  of  reeords«-Power  of  eonrt.— Cited  in  Tobie  ▼.  Com'rs  of 
Brown  County,  20  Kan.  14,  holding  that  a  motion  under  Civil  Code,  §  546,  nubd. 
3,  is  the  proper  method  of  amending  a  judgment  after  the  term  at  which  it  was 
rendered;  Clevenger  v.  Hansen,  44  Kan.  182,  24  Pac.  61,  holding  that  a  judg- 
ment for  a  sum  larger  than  claimed  in  the  petition  may  be  corrected  by  the 
court  after  the  term  when  it  was  rendered;  Southern  Kansas  R.  Co.  v.  Brown, 
44  Elan.  681,  24  Pac.  1100,  holding  that  the  judgment  entered  may  be  corrected 
at  a  subsequent  term  to  correspond  with  the  judgment  in  fact  rendered;  Cooper 
V.  Rhea,  82  Kan.  109,  107  Pac.  799,  29  L.  R.  A.  (N.  S.)  930,  136  Am.  St.  Rep. 
100,  20  Ann.  Cas.  42,  holding  that  the  court  may  correct  its  judgment  at  a  sub- 
sequent term  where  it  has  acted  on  a  misapprehension  of  the  facts;  Clark  ▼. 
Bank  of  Hennessey,  14  Okl.  572,  79  Pac.  217,  holding  that  the  court  had  power 
to  amend  its  records  of  a  previous  term  by  entering  a  nunc  pro  tunc  order  ex- 
tending the  time  for  a  referee  to  file  his  report 

Cited  in  note  in  4  Am.  St.  Rep.  833,  on  nunc  pro  tunc  entry  of  judgments. 

Appeal— Neoessity  of  exception  to  adrerse  rnlinc;.— Cited  in  Furrow  v. 
Chapin,  13  Kan.  107,  holding  that  an  exception  to  an  adverse  ruling  in  the  t^ial 
court  18  essential  to  a  review  thereof;  Lee  v.  Loveridge,  11  Kan.  485,  as  to 
denial  of  a  continuance;  City  of  Atchison  y.  Byrnes,  22  Kan.  65,  as  to  refusal 
of  a  new  trial. 

1  KAN.  340,  MADDEN  t.  STATE 

Cited  in  State  v.  Cooper,  31  Kan.  505,  3  Pac.  429. 

Misoonduot  of  or  aMeetUm  Jury.-— Distinguished  in  State  T.  McKinney,  31 
Kan.  570,  3  Pac.  356;  Gleason  v.  Strauss,  5  Kan.  App.  80,  48  Pac.  881— holding 
that  the  separation  of  the  jury  during  a  short  recess,  while  the  judge  was  oc- 
cupied with  pleadings  or  instructions,  is  not  ground  for  new  trial,  in  the  absence 
of  any  showing  of  injury  thereby  to  the  defeated  party;  Lewis  v.  State,  4  Kan. 
296,  holding  that  separation  during  the  progress  of  the  trial  after  proper  ad- 
monition from  the  judge  was  not  ground  for  reversal  of  a  conviction. 

Cited  in  State  v.  Snyder,  20  Kan.  306,  holding  that  where  the  bailiff  in  charge 
of  the  jury  had  been  a  material  witness  against  accused,  and  remained  in  the 
jury  room  during  their  deliberations,  it  was  at  least  a  restraint  on  the  jury's 
deliberations  which  required  a  reversal  of  the  conviction;  Ehrhard  v.  McKee, 
44  Kan.  715,  25  Pac.  193,  as  to  effect  of  separation  of  jury  after  sealing  up  a 
verdict  which  the  judge  subsequently  refused  to  receive;    State  y.  McNeil,  59 
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KaiL  599,  63  Pac  876,  holding  that  a  separation  of  the  jury,  pending  their  de- 
liberations, occurring  by  permission  of  the  judge  and  after  due  admonition,  in 
o>^«ir  tk&t  they  might  get  dinner,  was  not  reyersible  error,  in  the  absence  of  a 
showing  of  prejudice. 

Cited  in  note  in  35  Am.  Dec  260,  on  misconduct  of  jurors  as  ground  for  new 
trial;  in  43  Am.  Dec.  82,  on  keeping  jury  together,  and  consequences  of  unau- 
thorized separation;  in  36  Am.  Rep.  441,  on  improper  influence  on  jury;  in  134 
Am.  St.  Rep.  1040,  1041,  on  misconduct  of  jurors,  other  than  their  separation, 
for  which  a  verdict  may  be  set  aside. 

Presuinption  of  prejudiee  from,  error.— Cited  in  State  v.  Snodgrass,  52 
Kan.  174,  34  Pac.  750,  as  to  presumption  of  prejudice  from  record  showing  af- 
firmative error. 

Bufioienoy  of  informatloit.— <^ited  In  State  y.  Morrison,  46  Kan.  679,  27 
Pac  133,  as  to  the  sufficiency  of  an  information  for  obstructing  a  sheriff  In  sell- 
ing personal  property  on  which  he  had  levied  an  execution. 

1  KAH.  359,  BBOWH  ▼.  RHODES 

Cited  in  Gamble  y.  Hodges,  17  Kan.  24. 

AMl^iun^nt  of  errors— Necessity  and  «idftoieno7«— Cited  in  Green  y. 
I>unn,  5  Kan.  254;  Chicago  Lumber  &  Coal  Co.  v.  Smith,  84  Kan.  190,  114  Pac. 
372;  Beck  v.  Baden,  3  Kan.  App.  157,  42  Pac.  345;  Board  of  Com'rs  of  Wood 
Counry  v.  Ozley,  8  Okl.  502,  58  Pac.  651— holding  that  an  assignment  of  error  I 

in  the  petition  that  the  judgment  was  for  one  party  when  it  should  have  been 
for  the  other  is  too  indefinite  for  consideration;  Missouri  Pac.  B.  Co.  v.  Web- 
ster, 3  Kan.  App.  106,  42  Pac.  845,  holding  that  errors  not  assigned  in  the  peti- 
tion in  error  wUl  not  be  considered;  Marvel  v.  White,  5  Okl.  736,  50  Pac.  87, 
holding  that  a  paper,  which,  if  admitted  to  be  a  petition  in  error,  though  enti- 
tled an  appeal,  does  not  specify  the  errors  complained  of,  but  refers  to  the  case- 
made  for  them,  is  insufficient  to  confer  jurisdiction. 

Ifeeesslty  of  ooa&plianoe  with  statute  as  to  settlemeait  and  filimff  of 
Mil  of  ezeeptiona— Filing;  at  trial  term.— Cited  in  State  v.  Montgomery,  8 
Kan.  351;  State  y.  Bohan,  19  Kan.  28;  State  v.  Schoenewald,  26  Kan.  288; 
Scott  y.  McKinstry,  27  Kan.  162;  liUey  y.  Moffett,  29  Kan.  507;  State  v.  Smith, 
38  Kan.  194,  16  Pac.  254~-holding  that  a  bill  of  exceptions  must  be  signed  and 
filed  at  the  term  at  which  the  .exceptions  were  taken  in  order  to  be  considered  by 
the  Supreme  Court;  Powers  v.  McCue,  48  Kan.  477,  29  Pac.  686;  Martin  v.  South- 
em  Kansas  R.  Co.,  51  Kan.  162,  32  Pac.  901— holding  that  the  continuance  of  a 
motion  for  new  trial  to  the  next  term  does  not  excuse  the  settlement  and  filing  of 
the  bill  of  exceptions  at  the  term  at  which  the  exceptions  were  taken;  State  v. 
Barrows,  33  Kan.  10.  5  Pac  449.  holding  that  a  bill  of  exceptions  to  rulings  at . 
chambers,  not  presented  for  settlement  within  the  ten  days  which  is  the  limit 
which  the  statute  makes  for  an  extension  of  time  in  such  cases,  cannot  be  con- 
sidered; Jackson  v.  Stoner,  17  Kan.  605;  Bruce  v.  Casey-Swasey  Co.,  13  OkL 
554,  75  Pac.  280— holding  that  an  original  bill  of  exceptions,  which  was  never 
filed  in  the  trial  court,  cannot  be  considered  by  the  reviewing  court. 

Distinguished  in  Lowusberry  v.  Rakestraw,  14  Kan.  151,  holding  that  the  rule 
that  a  bill  of  exceptions  must  be  signed  and  filed  at  the  term  at  which  the  ex- 
ceptions were  taken  is  not  applicable  to  a  case-made. 

1  KAN.  365,  SMITH  t.  STATE 

Cited  hi  Laithe  v.  McDonald,  7  Kan.  254. 

Obaace  of  yenne— Prejudioo  of  Judse— Siiffioienoy  of  sbowinff.— <^ited 

m  City  of  Emporia  v.  Volmer,  12  Kan.  622,  holding  that,  on  motion  for  change 
of  venue  in  a  criminal  case  for  prejudice  of  the  judge,  accused  must  adduce  ex- 
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trinsic  evidence  of  facts  and  circumstances  clearly  showing  prejudice,  before 
the  reviewing  court  will  reverse  for  denial  of  the  change;  Cox  v.  United  States, 
5  Okl.  701,  50  Pac.  175  (dissenting  opinion),  holding  that  an  application  in 
proper  form  for  change  of  venue  for  prejudice  of  judge  leaves  him  no  discre- 
tion whether  it  shall  be  granted;  Herbert  v.  Beathard,  20  Kan.  746,  holding 
that,  where  a  sufficient  application  for  change  of  venue  is  made  to  a  justice  of 
the  peace,  he  must  grant  it,  his  only  discretion  being  as  to  what  justice  the  case 
shall  be  transferred  to. 

Distinguished  in  State  v.  Bohan,  19  Kan.  28;  State  v.  Furbeck,  29  Kan.  532— 
and  held  inapplicable,  the  statute  having  been  changed  so  as  to  require  prejudice 
to  be  shown  to  the  satisfaction  of  the  court. 

!Eifeot  of  Code  of  Criminal  Proeednre  to  remoTe  teehniealities  in 
eriminal  pleading— Pleadiae  ftnteat^^-Cited  in  State  v.  White,  14  Kair.  538, 
holding  that  the  Code  of  Criminal  Procedure  divested  indictments  of  all  tech- 
nical and  artificial  construction,  giving  to  their  language  the  natural  and  ordinary 
meaning,  so  that  the  fact  that  an  information  for  assault  with  intent  to  kill 
did  not  charge  that  defendant  did  "on  purpose  and  of  malice  alorethought"  as- 
sault, etc.,  did  not  render  it  bad,  where  all  the  elements  of  the  offense  were 
otherwise  charged  in  ordinary  terms;  State  v.  Potter,  15  Kan.  302;  State  v. 
Brown,  21  Kan.  38;  State  v.  Harp,  31  Kan.  496,  3  Pac.  432;  State  v.  Whitaker, 
35  Kan.  731,  12  Pac.  106;  State  v.  Smith,  38  Kan.  194,  16  Pac.  254-holding 
that  an  information  for  murder  was  sufficient,  though  the  intent  to  kill  was 
charged  only  in  the  concluding  clause;  State  v.  Fooks,  29  Kan.  425,  holding 
that  an  information  for  murder  need  not  charge  that  it  was  with  malice  afore- 
thought, if  the  unlawful  intention  is  charged  in  other  sufficient  language,  nor 
need  the  information  conclude  in  the  usual  form  where  all  the  elements  of  the 
offense  are  elsewhere  charged  in  it;  State  v.  McCord,  8  Kan.  232,  12  Am.  Rep. 
469;  State  v.  Petty,  21  Kan.  54;  State  v.  Stackhouse,  24  Kan.  445;  State  v. 
Yordi,  30  Kan.  221,  2  Pac.  161— as  to  the  sufficiency  of  an  indictment  for  mur- 
der in  the  first  degree;  State  v.  Pierce,  23  Kan.  153,  as  to  the  sufficiency  of  an 
indictment  for  murder  in  the  second  degree. 

1  KAN.  394,  SUMMERS  v.  SPTBUCK 

Patent  to  Indian  landa— Interest  passing.— Cited  in  Hicks  ▼.  Butrick. 
Fed.  Cas.  No.  6,458,  holding  that  the  patent  to  a  Wyandotte  Indian  as  the  lu'ad 
of  a  family,  in  pursuance  of  an  allotment  to  him  under  the  treaty  of  1855  with 
the  tribe,  passed  title  to  the  patentee  in  fee  simple,  and  that  liis  wife  and  chil- 
dren took  no  title,  nor  any  interest  as  beneficiaries  of  a  trust;  Meeker  ▼.  Kaclin, 
17.*i  Fed.  216,  holding  that  a  patent  in  severalty  to  a  Puyallup  Indian,  the  head 
of  a  family,  of  former  tribal  lands  in  pursuance  of  an  allotment  under  a  treaty, 
.passes  title  in  fee  to  the  patentee  only,  and  that  his  family  take  no  interest; 
Bird  V.  Winyer,  24  Wash.  269,  64  Pac.  178,  holding  that,  under  the  terms  of 
a  patent  to  a  Puyallup  Indian,  nothing  passed  but  a  right  of  occupancy,  and 
hence,  if  his  wife  took  any  interest,  It  ceased  at  her  death  leaving  him  surviv- 
ing, and  did  not  pass  to  her  heirs  by  a  former  husband. 

Pnblie  domain— Disposal  by  treaty.--Cited  in  Parker  y.  Winsor,  5  Kan. 
362,  holding  that  the  question  whether  the  President  and  Senate  of  the  United 
States  have  power,  without  the  consent  of  the  House  of  Representatives,  to 
dispose  by  treaty  of  the  public  domain  will  not  be  passed  on,  but  will  be  left 
to  the  United  States  courts. 

1  KAK.  418,  IRWIK  t.  PAULETT 

Pleadine^-Cnre  of  defective  alleeations  by  subsequent  proceedings*^ 

Cited  in  Barkley  v.  State,  15  Kan.  99,  holding  that  objections  to  the  sufficiency 
of  pleadings,  not  made  till  at  or  after  trial,  are  not  favored,  and  defective  al- 
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legations  will  be  held  cured  by  anything  sabsequent  thereto  which  by  any  fair 
and  reasonable  intendment  can  be  held  to  do  so,  so  that,  in  an  action  on  a 
forfeited  recognfzance,  a  merely  inferential  allegation  of  its  filing  was  cured  by 
evidence  of  the  filing  and  the  findings  and  judgment,  where  the  objection  was 
first  made  by  objecting  to  receiving  any  evidence  under  the  petition;  Grand- 
staff  T.  Brown,  23  Kan.  176,  holding  that  defective  allegations  of  the  petition 
may  be  cured  by  an  amended  answer  filed  at  trial;  Sill  v.  Sill,  31  Kan.  24S,  1 
Pac.  5o6,  holding  .that,  in  an  action  by  a  widow  to  have  her  husband's  will  de- 
clared void  as  to  her  because  of  her  failure  to  assent,  failure  of  the  petition 
to  allege  that  defendants  were  making  any  adverse  claim  may  be  cured  by  allega- 
tions of  the  answer;  Bierer  v.  Fretz,  32  Kan.  329,  4  Pac.  284,  holding  that  de- 
fective allegations'  in  the  petition  may  be  cured  by  the  allegations  of  the  an- 
swer; Clay  y.  Hildebrand  Bros.  &  Jones,  34  Kan.  694,  9  Pac.  466,  holding 
that  defective  allegations  of  the  interest  of  a  defendant  in  a  mortgage  fore- 
closure were  cured  by  filing  an  answer  setting  up  his  interest  in  full  and  going 
to  trial  thereon  without  objection;  Arkansas  City  Bank  v.  McDowell,  7  Kan. 
App.  568,  52  Pac.  56,  holding  allegations  of  petition  in  action  for  malicious 
prosecution  and  false  imprisonment  cured  by  averments  of  answer;  St.  Louis  & 
S.  F.  R.  Co.  Y.  Keller,  10  Kan.  App.  480,  62  Pac.  905,  holding  that  failure  to 
allege  that  defendant  company  had  assumed  the  liabilities  of  the  receivers  could 
be  supplied  by  the  answer;  Patterson  v.  Missouri,  K.  &  T.  R.  Co.,  24  Okl.  747, 
104  Pac.  31,  holding  that  an  allegation  in  the  answer  of  the  contraot  pnt  in 
evidence  cured  a  variance  between  the  contract  as  alleged  in  the  petition  and 
the  proof. 

Payments— Application.— Cited  In  note  in  96  Am.  &t  Rep.  47,  on  applica- 
tion of  payments. 

1  KAN.  428,  UiUBEVT  t.  BERHIBR 

Kiinitations— Canaa  of  aetion  for  negrllgent  sbootlns.— Cited  in  Bymra 

V.  Edwards,  66  Kan.  96,  71  Pac.  250,  holding  that  a  negligent  shooting  creates 
a  cause  of  action  for  assault  and  battery  and  is  barred  by  statute  in  one  year. 

1  KAN.  432,  CITY  OF  IJSAV£NWORTH  t.  NORTON 

Mnniolpal    oorporations— I»pMed   po>«rars.— Otted   la    Bamat   t.    Mayor 

and  City  Council  of  Atchison,  2  Kan.  454,  bokHog  that  manicipal  corporations 
take  no  powers  by  implication,  and  hence  that  the  power  to  aobscribe  for  rail- 
road stock  would  create  a  power  to  levy  a  tax  beyond  the  limitation  on  the  tax- 
ing power  in  order  to  pay  for  the  stock;  Stewart  v.  Kansas  Town  Co.,  50  Kan. 
553,  32  Paa  121,  holding  that,  where  the  full  amount  allowed  by  statute  had 
been  levied  for  general  revenue  by  a  city,  a  further  tax  for  water,  light,  or 
fire  protection  was  beyond  the  city's  power,  those  matters  being  proper  to  be 
taken  care  of  out  of  general  revenue;  Brown  v.  State,  73  Kan.  69,  84  Pac  549, 
applying  the  rule  to  a  county  contract  for  printing,  a  county  being  a  quasi  mu- 
nicipal corporation. 
Cited  in  note  in  2  Am.  St.  Rep.  93,  on  powers  of  municipalities. 

Enjoining  tazea— Necessity  of  payment  or  tender  of  valid  portlon«— 

Distinguished  in  City  of  Liawrence  v.  Killam,  11  Kan.  409,  holding  that  equity 
will  not  interfere  in  a  case  where  only  a  part  of  a  tax  is  illegal,  unless  the  part 
which  is  legal  is  first  paid  or  tendered. 

Cited  In  note  in  22  K  R^  A.  703,  on  injunction  against  collection  of  Illegal 
taxes. 

1  KAN.  437,  ROOT  t.  BRABLCT 

Stainte  of  Un&itatlona— Application  to  oxiatlns  oamaoa  of  aotion.— ' 

Cited  in  Barnes  v.  Garvey,  4  Kan.  555,  holding  that  the  statute  of  limitations 
▼J.  K.NoTE»— 2 
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of  Jane,  1859,  was  applicable  to  caaaes  of  action  then  existing,  so  that  a  dae- 
bill,  due  January  16,  1856,  and  not  sued  on  until  April  17,  1860,  was  barred  by 
the  statute. 

Cited  in  note  in  111  Am.  St  Rep.  460,  on  retrospectiye  operation  of  statutes 
of  limitation. 

Same— EJTeot  of  partial  payment— Who  a&ay  make.-^ited  in  Steele  t. 
Souder,  20  Kan.  89,  holding  that  a  partial  payment  by  the  principal  debtor  wiU 
not  suspend  the  running  of  the  statute  of  limitations  as  to  the  surety;  Suther- 
lin  ▼.  Roberts,  4  Or.  378,  holding  that,  under  the  statute,  part  payment  by  an 
administrator  will  bar  the  statute  of  limitations  as  against  a  co-debtor  of  the 
intestate. 

1  KAN.  445,  BOSS  t.  MADDEK 

Principal  and  snrety^-Pleadlnc  relationaliip— Conolnsiveneaa  of  Jnds- 

ment.— Cited  in  Points  t.  Jacobia,  12  Kan.  50;  Higby  v.  Ayres,  14  Kan.  331— 
holding  that  where  the  clerk  enters  judgment  by  default,  and  certifies  under  the 
statute  that  one  of  the  judgment  debtors  is  the  principal  and  the  other  a  surety, 
and  that  point  was  not  raised  by  the  pleadings  or  otherwise  put  in  issue,  the 
certificate  will  be  held  merely  as  a  direction  as  to  the  issue  of  execution,  and 
not  conclusire  in  a  later  action  as  to  the  true  relation  of  the  judgment  debtors. 

S«iiM>  Parol  oTldenoe.— Cited  in  Water  Power  Co.  y.  Brown,  23  Kan.  676, 
holding  that,  as  between  the  parties  bound,  parol  evidence  is  admissible  to  show 
which  was  principal  and  which  was  surety. 

Cited  in  note  in  20  L.  R.  A.  712,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note. 

Same— Nature  of  obligation— Joinder  in  aetions.— Cited  in  Bowen  y. 
Clarke,  25  Or.  502,  37  Pac.  74,  holding  that  the  fact  that  one  signs  an  obliga- 
tion as  surety  does  not  make  him  any  the  less  primarily  liable  thereon,  but  only 
affects  his  relations  with  others  bound  thereby  as  between  themaelYes,  so  that 
a  surety  on  a  lease  could  be  sued  for  the  rent  jointly  with  his  principals. 

1  KAN.  448,  GUT  ▼.  STATE 

Indietmont— Conviotion  of  inelnded  oflense^— Cited  in  State  y.  O'Kane, 
23  Kan.  244,  holding  that  a  defendant  indicted  for  murder  may  be  convicted  of 
assault  and  battery,  though  the  latter  is  only  a  misdemeanor. 

Same— Verdiet— Speeiflcation  of  degree  of  oifen8e.-^ited  in  State  v. 
Scarlett,  57  Kan.  252,  45  Pac  602,  holding  that  all  inferior  offenses  necessarily 
included  within  the  charge  are  ^o  be  treated  as  degrees  of  the  major  offense, 
so  that  assault  and  battery  and  simple  assault  are  degrees  of  the  offense  pro- 
hibited by  the  act  (1868)  regulating  crimes  and  punishments,  and  a  yerdict  which 
does  not  state  the  degree  of  guilt  is  bad. 

1  KAN.  455,  JUDD  t.  DRIVER 

Cited  in  State  v.  Haughey,  6  Kan.  625  (dissenting  opinion). 

Conrta— Constitntional   crant    of   powex^— ZSaolusiTe   nature.— Cited   in 

Henderson  y.  Kennedy,  9  Kan.  163,  holding  that  the  constitutional  grant  to  the 
Supreme  Court  of  original  jurisdiction  in  mandamus  was  not  exclusiye,  but  that 
the  Legislature  could  confer  similar  jurisdiction  on  the  district  court;  State  ex 
reL  Lamkin  y.  Kelly,  2  Kan.  App.  178,  43  Pac.  299,  or  on  the  Court  of  Ap- 
peals; Shoemaker  y.  Brown,  10  Kan.  383,  holding  that  the  grant  to  the  probate 
court  of  jurisdiction  oyer  the  estates  of  deceased  persons  was  not  exclusiye, 
so  as  to  preclude  the  district  court,  in  the  exercise  of  its  chancery  powers,  from 
entertaining  a  suit  by  a  creditor  of  a  decedent  to  subject  real  estate  in  the 
hands  of  the  heirs  to  his  debt. 
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Pvlilio  veTonnMik— Medium  of  paynent.— Oited  in  Barr  v.  Randall,  35  Kan. 
126,  10  Pac.  515,  holding  that  the  irregularity,  if  any,  in  receiving  payment  for 
the  assignment  of  a  county's  tax  certificate  in  county  scrip,  would  not  avoid 
the  transaction,  and  the  deed  made  thereon,  where  no  objection  was  made  by 
the  owner  of  the  land  for  nearly  24  years;  Barnard  v.  Mercer,  54  Elan.  630,  39 
Pac  182,  holding  that  taxes  can  be  paid  only  in  money,  except  where  the  law 
specially  authorizes  otherwise,  so  that  a  draft  or  check  is  not  payment  of  taxes, 
unless  itself  paid;  Lee  v.  Roberts,  *3  OkL  106,  41  Pac.  595,  holding  that  county 
warrants  are  not  receivable  in  payment  for  a  liquor  license,  unless  the  law  spe- 
cially so  provides. 

Statutory  ooiuitrmction.— Cited  in  Wenger  v.  Taylor,  89  Kan.  754,  18  Pac. 
911,  applying  the  rule  that  a  statute  should  be  construed  so  as  to  give  effect  to 
every  part,  to  the  regulation  of  the  interest  rate;  State  t.  Mitchell,  50  Kan. 
289,  33  Pac.  104,  20  L.  R.  A.  306,  applying  the  rule  to  the  statute  creating  the 
board  of  failroad  commissioners,  as  to  the  right  of  removal  by  the  Executive 
Cktuncil. 

tXTliat  is  a  civil  aotion^-Speoial  pro€eedins8««-Cited  in  State  ex  rel. 
Piper  V.  Gracey,  11  Nev.  223,  holding  that  mandamus  by  a  private  citizen  to 
compel  the  assessment  of  property  not  assessed  for  taxes  is  a  civil  remedy, 
within  the  rule  requiring  pleadings  in  civil  actions  to  be  liberally  construed; 
Fuller  V.  Wells,  Fargo  &  Co.,  42  Kan.  551,  22  Pac.  561,  holding  that  a  sum- 
mary proceeding  by  motion  to  amerce  a  sheriff  for  neglect  to  execute  a  writ  was 
a  civil  case  and  subject  to  the  statute  of  limitations  of  one  year. 

Katnre  of  oomnty's  iatereat  in  property  Md  in  tor  it  at  tax  sale.— 

Cited  in  Morrill  v.  Douglass,  14  Kan.  293,  holding  that  property  bid  in  by  the 
county  at  a  tax  sale  is  not  held  by  it  as  ordinary  property  is  held  by  its  owner, 
so  as  to  be  subject  to  the  disposition  of  the  coui\ty  commissioners,  and  hence  a 
contract  by  them  to  dispose  of  a  large  number  of  certificates  on  terms  less  than 
the  statute  authorized  their  disposal  for  was  ultra  vires  and  void. 

Dlstinetioii  between  general  taxes  asid  speeial  asees«mente.*-^ted  in 
Illinois  Gent  R.  Go.  v.  Decatur,  147  U.  S.  190,  13  Sup.  St.  293,  37  L.  Ed.  132, 
in  distinguishing  the  nature  of  general  taxes,  as  a  contribution  to  the  general 
expenses  of  government  in  return  for  the  general  protection  to  person  and  prop- 
erty, from  special  assessments  for  improvements. 

Cited  in  note  in  8  Am.  St.  Rep.  506,  on  what  is  a  tax. 

General  and  epeeial  taxes.— Cited  in  note  in  35  L.  R.  A.  34,  on  local  as- 
sessments for  benefits  on  property  exempt  from  general  taxation. 

u-^!Mted  in  note  in  89  Am.  Dec.  729,  732,  on  law  of  mandamus. 
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Criminal  appeals— Service  of  notion— Showing;  in  record,— Cited  in 
Neitzel  v.  City  of  Concordia,  14  Kan,  446;  State  v.  Ashmore,  19  Kan.  544; 
State  V.  Teissedre,  30  Kan.  210,  2  Pac.  108— holding  that  a  criminal  case  can 
be  reviewed  in  the  Supreme  Court  only  by  appeal,  for  which  notice  must  be 
served  both  on  the  clerk  of  the  district  court  and  the  opposite  party,  and  must 
appear  in  the  record. 

1  KAN.  468,  MORTON  t.  STATE 

Orermlins  eludlenge  for  liias  of  Juror— Harmless  error.— Cited  in 
Wiley  V.  Keokuk,  6  Kan.  94;  Riser  &  Co.  v.  James,  26  Kan.  221;  State  v. 
Furbeck,  29  Kan.  532;  State  v.  Gould,  40  Kan.  258,  19  Pac.  739;  City  of 
Guthrie  v.  Shaffer,  7  Ckl.  459,  54  Pac.  698— holding  that  the  erroneous  over- 
ruling of  a  challenge  to  a  juror  for  bias  is  not  reversible  error,  unless  the  sp- 
pellant  exhausted  his  peremptory  challenges. 
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BiMi  of  Jwor— Qvestloa  for  oonvt.— Cited  in  State  ▼.  Cleary,  40  Kan.  287, 
19  Pac  776;  State  v.  Snodgrass,  52  Kan.  174,  34  Pac  750;  State  t.  Stewart, 
86  Elan.  404,  116  Pac.  489— holding  that  statements  of  a  Jaror  as  to  his  freedom 
from  bias  are  not  concluslye,  but  the  Question  is  to  be  decided  hj  the  court. 

1  KAN.  474,  STATB  t.  HAJEtDIK 

Wl&at  Is  a  sambline  deTice.— Cited  in  State  v.  Stillwell,  16  Kan.  24,  hold- 
ing that  a  pack  of  cards,  though  capable  of  use  for  gambling,  is  not  a  gambling 
device,  being  most  used  for  mere  amusement. 

Cited  in  note  in  33  Am.  Dec.  135  (par.  2),  on  lawfulness  of  games;  in  121  Am. 
St.  Rep.  702,  on  gambling  games  and  devices;  in  17  Lb  R.  A.  (N.  S.)  1212,  on 
card-game  paraphernalia  at  ^'gaming  device." 

Statutory  oonstniotioib— EJnsdom  veneris*— Cited  in  State  y.  Pratber,  79 
Kan.  513,  100  Pac.  57,  21  L.  R.  A.  (N.  S.)  23,  131  Am.  St.  Rep.  339,  apply- 
ing the  rule  of  ejusdem  generis  to  a  statute  prohibiting  horse  racing,  cockfight- 
ing,  playing  at  cards  or  games  of  any  kind  on  Sunday,  so  as  not  to  coyer  base- 
balL 

1  KAH.  479,  STATB  BX  BEI*.  ATTORmBT  CfrBKERAIr  ▼.  BOARD  OF 

OOM'BS  OF  ATCHISOH  OOUHTT 

•  _  

EnJoiniB^  issne  of  tax  deed.— Cited  in  City  of  Lawrence  v.  Sllam,  11  Kan. 
499,  holding  that  the  issue  of  a  tax  deed  is  merely  a  step  in  the  collection  of 
taxes,  within  the  rule  as  to  the  collection  of  taxes  on  property  subject  to  taxa- 
tion, where  the  tax  is  legal  and  the  valnation  not  excessive,  merely  on  the  ground 
of  irregularities  in  the  assessment. 

Iduids  bid  in  by  oonnty  tax  sale— Iiiability  of  oonnty  to  state  for 

tax.— Cited  in  Morrill  v.  Douglass,  14  Kan.  293,  holding  that  lands  bid  in  by 
the  county  at  tax  sale  are  not  held  by  the  county  as  other  property,  subject  to 
the  control  of  the  commissioners,  so  as  to  render  the  county  liable  to  the  state 
for  its  proportion  of  the  tax  thereon. 

1  KAN.  488,  BRENNER  ▼•  WEAVER,  83  AM,  BEO.  444 

Necessity  of  objection  below.— Cited  in  Green  v.  Dunn,  5  Kan.  254,  hold- 
ing that  objections  not  raised  in  the  trial  court  will  not  be  considered  by  the 
reviewing  court. 

Bill  of  particulars  in  Jnstioe's  oonrt.— Cited  in  Estey  v.  People  of  IHinois, 
23  Kan.  510,  holding  that  the  filing  of  the  note  sued  on  is  a  sufficient  bill  of 
particulars  in  a  justice's  court 

1  KAN.  643,  MrTCHEI.1.,  IN  RE 

1  KAN.  648,  MoDOWEIiIi  t.  DIEFENBORF 

1  KAN.  650,  RICE  t.  STATE 
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CASES  IN  McCAHON 


MeCAHOK,  21»  FACKIiER  t.  FOBD 

Cited  in  Duffey  v.  Rafferty,  15  Kan.  9. 

Parol  eTidenoe.-<?ited  in  Cornell  y.  8t  Loais,  K.  &  A.  R.  Co.,  25  Kan.  618, 
holding  that  oral  testimony  of  conversation  between  the  parties  when  executing 
the  contract,  yarying,  enlarging,  or  changing  its  terms,  is  not  admissible. 

Speoiflo  performance— Oontraot  to  oonrey  laad  afterwards  aoqvlr^d 
by  reader  from  state.— Cited  in  O'Neill  y.  Martin,  26  Kan.  494,  holding  that 
when  one,  haying  a  contract  with  the  state  to  purchase  school  land,  makes  an 
oral  agreement  with  a  third  person  to  sell  to  him  on  acquiring  title,  and  permits 
the  latter  to  continue  in  possession  and  make  improyements,  neither  the  con- 
tractor, nor  his  heirs  after  issuance  of  patent  by  the  state,  can  plead  any  ir- 
regularity or  fraud  in  obtaining  title  as  a  bar  to  the  suit  of  the  purchaser. 

• 

MeGAHON,  89,  SCRUGGS  t.  RrSSBLL 

Partaereliip— &««1  estate  as  penemalt7.*^Oited  in  note  in  27  L.  R.  A. 
451,  468,  471,  as  to  when  real  estate  will  be  considered  partnership  property. 

MeCAHON,  53,  CAMPBEIX  t.  HAIX 

Affidavit  for  attaoliment— ''Information  and  Belief. "-*-Oited  in  Morgan 
y.  Board  of  Coonty  Oom'rs  of  Eureka  County,  9  Nev.  860,  holding  that  the  af- 
fidayit  is  insufficient  unless  it  states  the  facts  and  circumstances  upon  idiich  the 
belief  is  based. 

MoCAHON,  56,  TEBRITORT  t.  FREEMAN 

Vetane  of  iAdietmeat-^Allesatioii,— Cited  in  SUte  y.  ]BQ»kle,  27  Kan.  808, 
holding  that,  when  neither  the  county  nor  state  in  which  offense  was  committed 
was  alleged,  the  conyiction  was  improper. 

MeCAHON,  60,  I.OCKKAHE  t.  MARTIN 

Territorial  oryanie  aet— Limitation  upon  legielatiTe  powers— Jmria* 
dietion  of  eonrts.— Cited  in  Ferris  y.  Higley,  20  WaU.  875,  22  Ix  Ed.  888: 
McCray  y.  Baker,  8  Wyo.  192,  18  Pac.  749-*holding  that  act  conferring  on  the 
probate  judge  power  to  grant  injunctions  yiolates  the  organic  act,  which  yests 
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general  common-law  and  chancery  jurisdiction  in  Supreme  and  district  courts, 
and  restricts  the  probata  courts  to  probate  jurisdiction  only;  Webster  y.  Seattle 
Trust  Co.,  7  Wash.  642,  33  Pac.  970,  35  Pac  1082,  holding  that  power  given 
probate  courts  to  make  distribution  of  testator*8  estate  to  children  omitted  from 
his  will  did  not  violate  organic  act;  People  v.  Spiers,  4  Utah,  385,  10  Pac.  609, 
11  Pac.  509,  holding  that  Legislature  of  territory  could  confer  on  justice  of  the 
peace  no  criminal  jurisdiction,  except  that  usually  exercised  by  JusticeB  at  date 
of  passage  of  organic  act  ' 

MoCAHON,  75,  HUNT  t.  FTFFE 

MoCAHON,  77,  DEWET  v.  DTER 

See  notes  under  McCahon,  60. 

MoCAHON,  79,  HOOVER  ▼.  WOOB 

Contract*— Iieeality  of  objeot.— Cited  in  note  in  16  L.  H.  A.  (N.  S.)  977, 

on  validity  of  contract  to  pay  existing  indebtedness,  or  value  of  property,  or 
money  feloniously  obtaiued,  upon  consideration  of  stifling  prosecution. 

MoCAHON,  82,  SIMMONS  t.  GARRETT 

Bonds—Extent  of  liability.— Cited  in  note  in  55  L.  R.  A.  384,  304,  on  pen- 
alty as  limit  of  liability  on  statutory  bond. 

Interest  as  damages  beyond  penalty.— Overruled  in  Burchfield  v.  Haffey, 
34  Kan.  42,  7  Pac.  548.  holding  that  interest  as  damages  may  be  allowed  beyond 
the  penalty. 

Interest— Time  for  allowance— Rendition  of  Jndi^ment.— Cited  in  Kan- 
sas City,  F.  S.  &  M.  R.  Co.  v.  Berry,  55  Kan.  186,  40  Pac.  288,  holding  that  it 
was  error  to  allow  interest  upon  the  recovery  until  the  judgment  was  rendered. 

Default  Judgment— Compntation  of  damases.— Cited  in  note  in  20  L. 
R.  A.  (N.  S.)  15,  on  necessity  of  jury  to  compute  damages  on  default  judgment. 

McCAHON,  86,  RETBURN  t.  BASSKETT 

Orders  in  vacation  or  at  ehambers.— Cited  in  State  ▼.  Start,  62  Kan.  Ill, 
61  Pac.  394,  holding  that  an  order  vacating  or  correcting  a  judgment  cannot  be 
made  by  the  judge  in  vacation  or  at  chambers. 

MeOAHON,  87,  OTIS  t.  JENKINS 

OrKanie  aet^M  in  itation  npon  power  of  territorial  Iiesialatnre— Jn« 
risdietion  of  courts.— Cited  in  People  v.  Spiers,  4  Utah,  385,  10  Pac.  609,  11 
Pac.  509,  holding  that  Legislature  could  confer  on  justices  no  criminal  jurisdic- 
tion except  such  as  was  usually  exercised  by  justices  when  organic  act  was 
passed.  . 

Vacation  of  default.- Cited  in  Ozark  Marble  Co.  t.  Still,  24  Okl.  559,  103 
Pac.  586,  on  point  of  vacation  of  default  for  insufficiency  in  service  of  process. 

Presumption  of  error.— Cited  in  Coleman  v.  MacLennan,  78  Kan.  711,  98 
Pac.  281,  20  li.  R.  A.  (N.  S.)  361,  130  Am.  St.  Rep.  390,  holding  that  error 
will  not  be  presumed,  but  must  be  aflSrmatively  shown. 

McCAHOH,  88,  IXTATSMAN  t.  UFDEORAFF 

Papers  not  part  of  record— Bill  of  exceptions.— Cited  in  Kshinka  v.  Cawk- 
er,  16  Kan.  63,  holding  that  instructions  not  embodied  in  bill  of  exceptions 
signed  by  the  judge  cannot  be  considered. 
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McCAHON,  91,  BUSS  ▼.  BUBNBS 

Motion  not  shown  by  record  to  have  been  aeted  upon— Presumption.— 

Cited  in  Bnettinger  v.  Hurley.  34  Kan.  585,  9  Pac.  197.  holding  that,  where 
motion  for  new  trial  ia  made  after  verdict,  and  judgment  is  then  rendered  upon 
verdict,  and  the  record  does  not  show  that  the  motion  was  ever  acted  upon  by 
ihe  trial  court,  it  cannot  be  presumed  on  error  that  it  was  acted  on. 

MeCAHON,  97,  BURT  ▼.  REYBUBN 

MeCAHON,  lOO,  WBSSEIiS  t.  TERRITOKY  OF  KANSAS 

MeGAHON,  103,  JORDAN  t.  UPDEGRAFF 

I^imction— Trespass^-^ited  in  note  in  99  Am.  St  Rep.  748,  on  Injunc- 
tion against  trespass  on  realty. 

HoCAHON,  113,  MORTON  t.  SHARKET 

Statute  of  nBdtation»—Gonstitutionality.— Cited  in  note  in  50  Am.  Dec. 
392,  on  constitutionality  of  statute  of  limitations. 

Same— Vested  rigbts.— Cited  in  note  in  45  L.  B.  A.  613,  on  vested  right  in 
defense  of  statute  of  limitations. 

MeCAHON,  118,  APP  ▼•  BRIBOE 

MeOAHON,  124,  CITY  OF  I.EAVENWORTH  t.  CASEY 

Mnnioipal  liability— CtoTemmental  aots«— Cited  in  Edson  v.  Olathe,  81 
Kan.  328,  105  Pac  521,  36  L.  R.  A.  (N.  S.)  861,  holding  that  a  city  is  not  liable 
to  the  street  car  company  for  the  repeal  of  a  street  railway  franchise  ordinance. 

Cited  in  note  in  66  Am.  Dec.  435,  on  municipal  liability  for  injury  in  execution 
of  governmental  or  sovereign  powers.  • 

Same— Defeets  in  sidewalks.— Cited  in  Jansen  v.  City  of  Atchison,  16  Kan. 
358,  holding  a  city  liable  for  personal  injuries  caused  by  its  failure  to  keep  a 
sidewalk  in  repair. 

Same— Injuries  froni  defects  in  sewers.— Overruled  in  City  of  Atchison, 
v.  Challiss,  9  Kan.  608,  holding  that  the  rule  laid  down  in  the  cited  case,  that 
a  city  is  bound  to  make  sewers  sufficient  to  guard  against  accidental  obstruction 
or  extraordinary  freshets,  never  was  the  law. 

Same— Sewers  as  nuisanoes.— Cited  in  State  v.  Concordia,  78  Kan.  250,  96 
Pac  487,  20  L.  R.  A.  (N.  S.)  1050,  holding  that  the  power  given  to  cities  to 
build  and  maintain  sewers  does  not  warrant  the  commission  of  a  public  nuisance 
in  making  sewer  connections. 

KcCAHON,  134,  TERRITORY  ▼.  REYBURN 

Cited  in  Dobbins  v.  Colorado  &  S.  R.  Co,,  19  Colo.  App.  257,  75  Pac.  156. 

Burden  of  proof  to  sbow  license.— Cited  in  State  v.  Kuhuke,  26  Kan.  405, 
holding  that,  in  a  prosecution  for  sale  of  liquor  without  a  license,  the  state  has 
tbe  burden  of  proving  that  there  was  no  license. 

Harmless  .  error— Criminal  proseeution.— Oit^  in  State  ▼.  Hammon,  84 
Kan.  137,  113  Pac.  418,  holding  that  error  in  overruling  the  challenge  to  a  juror 
wan  immateria),  under  tlM  rule  to  disregard  techmcalitios  and  obserre  the  sub- 
stance. 
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MeCAHOK,  146,  PAI.METTO  TOWN  OO.  ▼.  BUTCKER 

MoCAHON»  152,  TBBRITORT  £X  BEL.  OOSS  v.  CUTLEB 

Habeas  eorpufl— ActiuUl  restrain1>»Moral  r6Straimt.i-C!ited  in  Re  Sills, 
84  Kan.  660,  114  Pac.  856,  holding  that,  when  there  was  no  actual  restraint, 
but  only  a  moral  one,  in  that  the  prosecution  of  a  criminal  action  against  peti- 
tioner was  based  on  an  unconstitutional  statute,  the  writ  would  not  lie;  in  Re 
Dykes,  l3  Okl.  339,  74  Pac.  506,  holding  that  one  out  on  hail  cannot  have  a  writ. 

Cited  in  note  in  35  L.  R.  A.  (N.  S.)  882,  on  habeas  corpus  in  case  of  IkuI, 
parole,  or  voluntary  surrender. 

McCAHON,  160,  CITY  OF  LEAVEirWORTK  ▼.  HICKS 

Default  jndcmeiit— AisseMment  of  damages*— Cited  in  note  in  20  L.  R.  A. 
(N.  S.)  15,  on  necessity  of  jury  to  compute  damages  on  default  judgment. 

McCAHOir,  167,  ABMSTBONO  ▼•  WTANPOTTE  BBIDOE  CO. 

Admissions— Fiduciaries.— Cited  in  note  in  32  L.  R.  A«  681,  on  admissions 
and  waivers  by  fiduciaries  in  actions. 

MoCAKON,  171,  MoMANAJIT  ▼«  EWIHO 

MoCAHOir,  174,  BBOWN  ▼•  AFP 

McCAHON,  179,  OABVET  v.  SCHOI.LKOPF 

McCAHON,  182,  OSGOOD  v.  hAVERTT 

Time  of  illingr  pleading^Waiver  of  objection.— Cited  in  Jeffs  v.  Flick- 
enger,  14  Kan.  308,  holding  that  one,  filing  a  reply  to  an  answer  filed  too  late, 
waives  the  objection  to  the  lateness  of  the  answer. 

McCAHON,  185,  U:  S.  ▼.  .'WEI^D 

Power  of  public  oAoer.— Cited  in  State  ex  reL 'Haskell  ▼.  Huston,  21  Okl. 
782,  97  Pac.  982,  holding  that,  when  one  person  is  authorised  in  an  act  of  the 
lawmaking  power  to  do  a  certain  thing,  all  other  persons  are  excluded  from 
doing  that  thing  as  effectually  as  if  they  were  positively  forbidden;  State  v. 
Bowles,  70  Kan.  821,  79  Pac.  72G,  69  L.  B.  A.  176,  holding  that  the  Attorney 
General  may  sign  an  indictment  under  the  statute  authorizing  him  to  prosecute  in 
the  name  of  the  state  in  any  court  when  duly  required  so  to  do,  though  the  stat- 
ute as  to  indictments  requires  them  to  be  signed  by  the  prosecuting  attorney. 

MoCAROir,   199,  V,  8.  ▼.  WARD,  FED.  CAS.  NO.   16,639 

Jmrisdiction  over  Indiaa  reservation.— Cited  in  Utah  &  N.  R.  Co.  v. 
Fisher,  2  Idaho,  53,  3  Pac.  3;  Territory  v.  Delinquent  Tax  List,  3  Ariz.  302, 
20  Pac.  310— holding  that  territory  can  tax  railroad  in  Indian  reservation ; 
Millar  v.  State,  2  Kan.  174,  holding  that  state"  had  jurisdiction  of  a  criminal 
offense  on  the  Delaware  reservation,  committed  by  a  person  not  belonging  to 
the  Indian  tribe. 

Cited  in  note  in  21  L.  R,  A.  170,  on  jurisdiction  to  punish  crimes  committed 
by  or  against  Indians. 

McCAHON,  206,  IT.  S.  ▼.  STAHI«,  FBD.  CAS.  VO.   16,378 

MoCAHOir,  S12,  SPRAGUE  v.  PITT,  FBD.  CAS.  VO.  13,S54 

Tax  deed  prima  facie  evidence  of  title.— Cifed  in  Bowman  v.  Cockrin,  6 
Kan.  311,  on  the  point  that  a  tax  deed  is  prima  facie  evidence  of  title. 


Tax  deed  to  aaalKnea  oC  tftx  SAle  certUoate.— Cited  tn  McGaoalin  t.  Mc- 
Qutre,  14  Kan.  234,  od  the  point  that  a  valid  deed  maj  be  made  to  the  assignee 
of  a  conntf ,  the  legal  holder  ol  the  tax  sale  certificate. 

MoCAHOH,  214,  SAMUELS  t.  HOIXIDAT,  FED.  CAS.  NO.  12,288 

Oorparatloiis  MabUltias  of  <Ureoto*a,-^ited  In  oots  In  53  Am.  Dec. 
649,  on  liability  of  corporate  directory 

MoCAHOH,  229,  BRO\nr  t.  V.  S.  FED.  OAS.  ITO.  2,032 

Fardon—EffMit.— Cited  in  note  in  59  Am.  Dec.    578    (par.   2),   on   effect  of 

MeCAHON,    235,    ADAMS    t.    BOABD    OF    OOH'BS    OF    DOUOX.AS 
COXnXTT,  FED.  OAS.  NO.  S2 
Auovmi  Im  eontrorerar— United  State*  Oirenlt  Cowrt-^nrlsdlotlon. — 

Cited  in  Woodman  t.  Ely,  2  Fed.  839;  Woodman  v.  Lattmer,  2  Fed.  842;  Schu- 
lenberg-Boeckelcr  Lamber  Co.  v.  Town  of  Hayward,  20  Fed.  422— holding  that 
the  Hmonnt  of  tax  In  dispute  Is  the  ciiterion  of  Jurisdiction,  in  a  salt  to  i 
the  collection  of  tazei. 
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[♦17] 

SUPREME   COURT 


STATE  OF  KANSAS. 


JULY  TEEM,  1863 


Hon.  THOMAS  EWING,  Jr.,  Chief  Justioe. 

Hon.  SAMUEL  A.  KINGMAN,      )  a  ^^^^ .  „  j^^.^^ 
Hon;  LAWRENCE  D.  BAILEY,    \  ^^^^^^^  Juotiobs. 


The  State  of  Kansas,  ex  rel.  Daniel  M.  Adaics,  v.  Geobgb 

S.  Hilltee, 

The  State  of  Kansas,  ex  rel.  Daniel  M.  Adaks,  v.  John 

W.  Robinson. 

1.  Impeachment:  Constitution,  The  Constitution  provides  that  all  im- 
peachments are  to  be  tried  hj  the  Senate,  the  senators  when  sitting  for 
that  purpose  being  sworn,  and  a  concurrence  of  two-thirds  of  those 
dected  being  necessaiy  to  a  conviction,  but  as  to  when  the  Senate 
shaH  sit  for  the  purpose,  or  how  the  trial  shall  be  conducted,  the  Con- 
dtitution  is  silent. 

.  :  Common  Law,  In  the  absence  of  express  provision,  the  com- 
mon law  will  regulate,  interpret  and  control  the  powers  and  duties  of 
the  court  of  impeachment.  The  common  law  is  applicable  only  to  the 
crial  and  proceedings,  end  has  no  application  in  determining  questions 
"plating  to  the  organization  of  the  court — ^the  body  that  prefers  as  well 
as  that  which  tries  the  charge  being  unknown  to  the  common  law  and 
dissimilar  to  the  British  Parliameint.  Distinctions  as  to  impeacihment 
pointed  out. 
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The  State,  ex  rel,^  ▼.  Hiliyer. 

8.  ;  Jtnrisdietion.    The  independent  jorifldiction  of  the  Senate  of 

Kansas  as  a  Court  of  Impeachment  maintained  and  held  that  there  is 
no  usajie  or  rif^ht  of  attendance  on  a  trial  of  impeachment  by  the 
House  of  Representatives. 

4. :  Adjournment.    The  Senate,  with  the  consent  of  the  House, 

when  organised  and  sitting  as  a  Court  of  Impeachment,  may  acljouxn 
to  any  period  during  4iieir  term  of  office  not  b^ond  fjie  n^jfc^lar 
meeting  of  the  legislature,  whether  the  House  be  in  session  or  not  at 
such  time,  [*]8|  and  if  it  confine  its  acts  within  its  duties  as  an  inde- 
pendent boidy,  th^will  be  Talid.  It  was  oompetent  for  the  legisla- 
ture to  pass  a  law  authorizing  such  action. 

5.  :  Legislature,     The  passage  of  the  resolution  of  the  House 

asking  the  Senate  to  set  the  trial  for  a  certain  dayt  and  the  a4joum- 
ment  of  the  Senate  sitting  as  a  court  to  that  day,  held  an  assent  of  the 
House  to  such  a4]0umment,  and  within  the  meaning  of  the  Constitu- 
tion; and  the  passage  afterward  of  the  concurrent  resolution  a4Joum- 
ing  the  legislature  sine  die,  was  with  reference  to  the  law  and  the 
previous  adjournment  of  the  Senate  sitting  aa  a  court,  and  the  meet- 
ing of  such  court  was  not  in  conflict  with  it. 

6.  Legislature :  Canstruetian.  The  difEisrent resolutions  of  eachbnuich 
of  the  legislature  and  acts  of  both,  relating  to  the  same  subject  matter 
axe  to  be  taken  together. 

7.  ;  SessUms.  There  is  no  constitutional  inhibition  of  the  session 
of  one  branch  of  the  legislature  when  the  other  is  not  in  session;  the 
separate  action  of  one  body  may  be  valid  in  the  absence  or  non-organ- 
ization of  the  other. 

6.  LBaiBLATUBB.  Constitutional  provisions  and  limitations  relating  to 
the  meeting  and  a4]ouming  of  the  houses  of  the  legislature  pointed  out 

Original  Proceedings  in  Quo  Warranto. 

Both  of  the  cases  were  submitted,  upon  agreed  statements 
of  facts.  The  facts  in  the  case  against  Hiliyer  were  agreed 
upon  sabstantiallj  as  follows: 

February  14, 1862.  The  House  by  resolution  impeached 
John  W.  Bobinson  and  George  S.  Hiliyer. 

February  16, 1862.  The  House  by  its  committee  noti- 
fied the  Senate  of  the  impeachments. 

February  1£,  1862.  The  House  appointed  a  committee 
of  managers  to  conduct  the  impeachments. 
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February  18, 1862.  The  Senate  presented  rules  to  be  ob- 
served in  cases  of  impeachment. 

February  26,  1862.    Replication  of  House  filed. 

February  26, 1862.  Articles  of  impeachment  of  Hillyer 
adopted  by  House  and  presented  to  the  Senate. 

February  27, 1862.  George  S.  Hillyer  appears  by  his 
counsel,  Senate  sworn  and  defendant  pleaded. 

February  28, 1862.    Replication  to  Hillyer's  plea  filed. 

February  27, 1862.  Resolution  adopted  by  the  House 
requesting  Senate' to  postpone  the  trial  to  such  time  as  man- 
agers should  deem  necessary. 

February  26, 1862.  Resolution  asking  Senate  to  fix  first 
Monday  in  June  for  trial  of  impeachments.    Passed. 

[*19]  February  28, 1862.  On  motion  of  managers  the 
trial  of  Robinson  was  fixed  for  1st  Monday,  and  Hillyer  for 
1st  Thursday  of  June. 

February  28,  1862.  On  motion  of  managers  the  court 
adjourned  to  the  1st  Monday  in  June. 

March,  1862.  Joint  resolution  passed  adjourning  both 
houses  8ine  die. 

June  2d,  1862.  The  Court  of  Impeachment  commenced 
and  proceeded  with  the  trial  of  Robinson,  and  afterwards 
m  due  time  of  Hillyer,  when  judgment  was  pronounced 
against  him  on  the  16th  of  June,  1862. 

Information  in  Supreme  Court,  in  the  nature  of  a  quo 
warranto  exhibited  upon  the  relation  of  Daniel  M.  Adams 
by  the  Attorney  General  of  the  State,  for  the  purpose  of  re- 
moving Hillyer,  respondent,  from  the  office  of  Auditor  of 
the  State.  The  information  states  that  Hillyer  since  the  16th 
day  of  June,  A.  D.,  1862,  hath  used,  exercised  and  held,  and 
still  doth  use  and  exercise  the  office  of  Auditor  of  the  State 
of  Kansas  without  lawful  warrant  or  authority  therefor; 
That'the  said  Hillyer  was  impeached  by  the  House  of  Rep* 
resentatives  on  the  14th  day  of  February,  A.  D.,  1862,  by 
articles  duly  presented  to  the  Senate,  and  that  on  the  16th 
day  of  June  thereafter  the  Senate,  sitting  for  the  trial  of 
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« 
said  accusation,  pronounced  a  judgment  of  guilty,  and  of 

removal  from  the  said  office  of  Auditor,  of  the  said  Hillyer. 

The  respondent  by  his  plea  did  not  controvert  the  facts 
set  forth  in  the  information,  but  asserts  that  the  body  that 
pronounced  the  judgment  had  no  constitutional  existence, 
and  therefore  the  judgment  was  a  nullity. 

The  other  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

S:  A,  Stinson,  Attorney  Oenerol^  for  relator. 

[*20]  The  State  claims,  first:  That  the  impeachment  by 
the  House  attached  to  these  defendants  a  constitutional  dis- 
ability whicli  suspended  them  from  their  offices  until  that 
disability  should  be  removed.  The  House  of  Representa- 
tives has  the  sole  power  to  impeach.  {Kansas  ConstitiUionj 
Art.  11,  Sec.  27.) 

To  "impeach,"  Webster  defines  as  follows:  "To  accuse, 
to  cliarge  with  crime  or  misdemeanor,  to  exhibit  charges  of 
maladministration  against  a  public  officer  before  a  compe- 
tent tribunal." 

The  same  section  says:  '^AU  impeachments,"  i.  e.y  all 
charges  preferred  by  the  House  of  Representatives,  shall  be 
tried  by  the  Senate.  The  same  section :  No  person  shall  be 
"convicted,"  not  impeached.  Showing  that  tlie  framers 
contemplated  a  distinction  between  a  mere  impeachment 
and  a  conviction  on  impeachment.  The  Governor  "  shall 
be  subject  to  impeachment,"  i.  e.  liable  to  be  impeached  by 
the  House.  (Sec.  28.)  Having  been  "impeached"  he  may 
be  "convicted  or  acquitted."    (Sec.  28.) 

Art.  1,  Sec.  11.  In  case  of  the  death,  impeachment,  re- 
moval or  other  disability  of  the  Governor,  etc.  If  the 
House  impeach,  the  act  of  impeaching  is  an  "  impeach- 
ment," and  impeachment  is  a  disability.  "  Impeachment," 
is  the  only  disability  named  which  can  be  removed. 

Judgment  on  conviction  on  impeachment  must  remove 
from  office.    Either  punishment  prescribed  by  Sec.  28,  Art 
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2,  effects  a  removal,  and  it  is  not  to  be  supposed  that  the 
framers  would  have  used  the  word  "impeachment"  if  they 
Imd  another  word  including  the  idea  they  intended  to  express 
by  it. 

Art.  1.  Sec.  13.  If  the  Lieut.  Governor  *  *  shall  be 
'^  impeached  "  or  displaced.  Conviction  on  impeachment 
works  a  displacement,  so  the  word  impes^chment  is  entirely 
useless  if  it  means  simply  what  is  expressed  by  displace- 
ment. "  Impeachment"  is  here  the  only  expressed  disa- 
bility which  can  be  removed. 

[*21]  Sec.  14,  Art.  1.  Applies  the  qualifications  above 
mentioned  to  these  defendants. 

Compare  our  constitution  with  that  of  the  United  States. 
The  sole  power  to  impeach  is  given  to  the  House  of  Repre- 
sentatives. Art.  i,  Sec,  5,  mbd.  5.  The  punishment  is 
prescribed  in  Art.  1,  Sec.  3,  subd.  6. 

Disabilities  of  the  President,  removal,  death,  resignation 
or  inability.  Under  the  Constitution  of  the  United  States, 
the  President,  if  convicted  on  impeachment,  must  be  removed 
from  office.  In  his  case  the  impeachment  does  not  work  a 
disability.  Under  the  Constitution  of  the  United  States  it 
is  the  judgment  which  can  disturb  the  President  in  his  of- 
fice. 

How  far  will  the  court  inquire  into  the  regularity  of  the 
proceedings  of  the  Senate?  It  has  the  organization  of  a 
Senate,  and  its  proceedings  in  the  trial  are  on  their  face 
regular.  Will  the  court  inquire  into  the  regularity  of  the 
judgments?  The  effect  of  the  constitutional  provision  is 
**directory"  merely.     There  is  no  regard  to  adjournments. 

If  this  Court  inquires  at  all  it  will  be  only  to  ascertain  if 
the  Senate  was  in  session  at  the  time  the  trial  was  had  and 
judgment  pronounced. 

The  Senate  has  an  organized  existence  independent  of  the 
Douse.  It  may  be  in  session  legally,  without  the  House,  as 
if  the  House  should  fail  to  meet  at  the  time  appointed  by 
law. 
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Legislative  action,  it  is  true,  can  only  bo  had  by  the  leg- 
islature; the  two  branches  must  concur  in  the  exercise  of 
legislative  power.  The  exercise  of  the  right  to  try  impeach- 
ments is  not  a  legislative,  but  a  judicial  power.  It  is  as  in- 
dependent of  the  Senate's  legislative  functions  as  are  the 
powers  of  a  judge  in  chambers  from  those  of  a  court. 

Impeachments  must  be  tried  by  the  Senate  when  sitting 
for  that  purpose,  and  not  when  sitting  as  a  branch  of  the 
[*22]  legislature  for  the  purpose  of  exercising  legislative 
power.  Illustrated  by  Constitution  of  New  York,  Art.  VI., 
Sec.  1.  For  the  reason  why  the  House  of  Representatives 
or  House  of  Commons  attended,  see  opinion  of  Attorney 
General  of  Missouri,  Jackson's  trial,  page  24. 

The  House,  having  impeached,  has  no  absolute  control 
over  the  proceedings.  It  exhausted  its  power  when  it  im- 
peached. The  trial  could  progress  in  its  absence,  either  ac- 
tual or  constructive. 

The  Senate,  sitting  to  try  impeachments^,  is,  in  the  eye  of 
the  law,  a  different  organization  from  the  Senate  as  a  branch 
of  the  legislature. 

The  constitutional  inhibition  does  not  apply  save  to  the 
Senate  as  a  legislative  body.  But  even  if  it  does  apply  the 
consent  of  the  House  was  obtained  fully  and  completely. 
First.  The  motion  to  adjourn  was  made  by  the  House  of 
Representatives,  represented  by  its  managers.  Second, 
The  resolution  of  February  26,  1862,  gives  such  consent. 
Third.  The  law  gives  the  consent  in  terms. 

This  was  the  evident  intention  of  the  House.  No  pre- 
scribed form  is  necessary  in  which  consent  shall  be  given. 

The  adjournment  sine  die  was  an  adjournment  of  the 
legislature,  and  made  with  reference  to  the  previous  ad- 
journment of  the  Senate. 

Wilson  8han/M>n,  for  respondents: 

I.  The  word  ^impeachment"  as  used  in  the  11th,  13th 
and  14th  sections  of  article  Ist  of  the  Constitution  (page 
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50),  means  a  judgment  of  guilty  on  impeachment  and  re- 
moval from  office,  which  is  the  least  punishment  in  such 
case  that  can  be  inflicted.  The  sections  contemplate  a  ya- 
cancy  and  provide  the  mode  the  vacancy  may  be  filled. 
Every  man  is  presumed  to  be  innocent  until  he  is  found 
guilty,  etc. 

[*28] — 11.  The  adjournment  of  the  legislature  by  a 
joint  or  concurrent  resolution  on  the  6th  of  March,  1862, 
without  day,  dissolved  that  body.  The  Senate  after  such 
adjournment  had  no  legal  existence.  See  the  copy  of  the 
resolution  of  adjournment,  without  day.  The  Senate  after 
such  an  adjournment,  could  not  meet  for  the  transaction  of 
any  business  imposed  on  them,  as  a  Senate,  by  the  Consti- 
tution. They  can  only  try  impeachment  cases  as  a  Senate, 
Article  2,  Sec  27  of  Constitution,  page  54,  provides  that 
all  impeachments  must  be  tried  by  the  Senate.  If  they 
had  no  right  to  sit  as  a  Senate  at  the  time  they  heard  and 
decided  these  impeachment  cases  on  the  first  Monday  in 
June,  1862,  their  proceedings  are  void:  their  judgment  is 
a  nullity.  There  was  no  adjournment  of  the  Senate,  as 
provided  in  the  Constitution,  to  the  first  Monday  in  June. 
Section  10,  Article  2,  of  the  Constitution,  provides  that 
neither  house,  without  "the  consent  of  the  other,  shall  ad- 
journ for  more  than  two  days,  Sundays  excepted.  This 
adjournment  must  in  all  cases  be,  by  a  joint  or  concnrrcnt 
resolution.  Each  house  must  consent  to  the  resolution. 
The  legislature  cannot  by  law  give  to  one  or  both  branches 
of  the  legislature  the  right  to  adjourn  for  more  than  two 
days.  If  so  they  could  defeat,  by  a  mere  law,  Sec.  10,  Art 
2,  of  the  Constitution. 

Mr.  Plumb's  resolution  in  the  House,  of  the  26tli  Feb- 
ruary {page  8  of  pamphlet),  cannot  be  construed  as  giving 
the  consent  of  the  House  to  the  passage  of  the  resolution 
by  the  Court  of  Impeachment  on  the  28th  of  February. 
Plumb's  resolution  is  a  resolution  of  instructions  to  the 
managers.    The  will  of  the  Honse  on  the  36th  is  no  evi* 
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dence  of  the  will  of  the  House  on  the  28th.  Tlie  house 
that  desires  to  adjourn  for  more  than  two  days,  must  get 
the  consent  of  the  other  house,  after  the  passage  of  the 
resohitiou.  This  can  only  be  done  by  joint  or  concurrent 
I'esolution,  regularly  passed  through  both  houses.  But 
what  is  Ihe  resolution  by  which  it  is  claimed  the  Senate 
[*24:]  adjourned  until  the  1st  Monday  in  June.  It  was 
made,  not  by  a  senator,  but  by  Mr.  Stinson.  "We  move 
that  the  court  do  now  adjourn  to  the  first  Monday  of  June 
next,  at  11  o'clock  A.  M."  This  does  not  purport  to  be  a 
joint  or  concurrent  resolution.  It  does  not  purport  to  be  a 
resolution  of  the  Senate,  but  of  the  Court.  See  the  pamph- 
let page  64,  date  of  the  28th  of  February,  1862.  The  Court 
as  such,  could  not  adjourn  to  a  time  when  the  Senate  was 
not  in  session:  and  much  less  could  the  Court  adjourn  to 
a  time  when  neither  the  Senate,  nor  House,  had  any  legal 
existence; — to  a  time  when  the  legislature  had  been  dis- 
solved by  an  adjournment  without  day.  See  the  resolution 
passed  by  the  Missouri  legislature,  in  the  trial  of  the  im- 
peachment of  Jackson.  A  concurrent  resolution  is  intro- 
duced in  the  Senate  by  which  the  Senate  adjourns  for  the 
trial  of  the  case,  until  the  first  Monday  in  June,  and  the 
House  adjourns  until  the  1st  of  July,  and  after  that  the 
legislature  adjourns  without  day,  and  not  before.  This 
shows  that,  in  the  opinion  of  the  Missouri  legislature,  it 
was  necessary  to  keep  up  the  legal  existence  of  the  House 
while  the  impeachment  case  was  being  tried — ^a  strong  au- 
thority in  support  of  the  position  of  the  defendants  in  this 
case.  The  opinion  of  the  Attorney  General  in  the  Missouri 
case,  only  goes  to  the  point  that  the  House  need  not  be  in 
actual  session,  while  the  Senate  is  trying  the  impeachment. 
But  they  must  have  a  legal  existence.  Hence  such  existence 
was  continued  and  no  adjournment  sine  die^  took  place  un- 
til the  Senate  bad  pronounced  judgment  in  the  impeach- 
ment of  Jackson. 
The  legislative  power  is  a  unity  thoagh  diatribated,  and 
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the  parts  can  only  act  in  anison.  Whenever  a  part  ceases 
to  act,  the  whole  becomes  inoperative.  {Fowler  v.  Pierce^ 
2  California,  172.) 

In  a  recent  case  of  impeachment  in  Oalifornia,  the  ques- 
tion was  made,  whether  it  was  necessary  that  the  House 
should  remain  in  session  while  the  Senate  sits  to  try  an 
[*25]  impeachment.  It  was  claimed  that  it  was  a  useless 
expense  unless  it  was  necessary,  the  legislative  business  hav- 
ingbeen  finished.  The  Constitution  of  that  State  says  that 
neither  house  shall  adjourn  for  nior^  than  three  days  with- 
out the  consent  of  the  other. 

The  Assembly  decided  the  question  against  adjourning, 
and  remained  in  session.  And  it  is  admitted  that  all  the 
precedents,  without  any  exception,  both  in  England  and  the 
United  States,  are  this  way.  I  have  shown  that  the  case  in 
Missouri  is  not  an  exception,  for  in  that  case  the  legal  exis- 
tence of  the  House  was  kept  alive,  and  the  adjournment, 
sine  die^  did  not  take  place  until  the  Senate  had  pronounced 
judgment  in  the  impeachment  case. 

The  rules  of  proceeding,  and  the  rules  of  evidence,  as 
well  as  the  principles  of  decision,  have  been  uniformly  regu- 
lated by  the  known  doctrine  of  the  common  law,  and  parlia- 
mentary usage.  (Story's  Commentaries  on  the  Constitu- 
tion, Vol.  2,  page  267,  §  797.  See  further  as  to  the 
mode  of  proceeding  in  impeachments  in  the  same  Vol., 
page  275,  §  809.)  There  is  not,  then,  a  single  instance 
where  the  Senate  has  ever  sat  in  an  impeachment  case 
when  the  House  was  not  in  session,  or  had  no  legal  exis- 
tence. The  cases  under  consideration  are  the  only  ones 
where  it  has  ever  been  attempted. 

The  adjournment,  therefore,  on  the  6th  of  March,  sine 
die,  dissolved  the  legislature.  Neither  the  House  or  Sen- 
ate had  any  legal  existence,  and  could  not  have  unless  con- 
vened  by  the  Governor,  or  at  the  regular  and  real  session. 
These  proceedings  in  June,  1863,  were  null  and  void.  The 
judgment  rendered  could  not  be  pleaded  in  bar  to  these 
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cafies  if  called  up  for  trial  at  the  next  session.  And  the 
Governor,  who  was  acquitted,  cannot  plead  that  acquittal  in 
bar  of  the  case  at  the  next  session.  There  is  no  dispute  as 
to  the  facts  of  this  case.  Thej  are  admitted  on  both  sides, 
and  fVoni  these  facts  it  is  clear  that  the  body  of  men  who  sat 
in  June  last,  in  the  trial  of  these  cases,  [^26]  was  not,  in  le- 
gal contemplation,  the  Senate  of  the  State  of  Kansas,  and 
unless  they  were,  their  whole  proceedings  are  void;  and  be- 
ing void,  the  informations  in  these  cases  must  be  dismissed. 

The  opinion  of  theJOourt  was  delivered  by 

Ku^OHAN,  J. — ^The  facts  of  the  case  were  agreed  upon, 
leaving  for  the  conrt  to  decide  the  single  question  whether 
the  session  held  by  the  Senate,  when  it  tried  and  pronounced 
judgment  in  the  case,  was  a  legal  and  constitutional  one. 

This  is  denied  on  two  grounds. 

1st.  There  is  no  power  in  the  Senate  to  sit  for  the  pur- 
pose of  trying  impeachments  when  the  House  is  not  in  ses- 
sion. 

2d.  If  such  power  exists,  the  adjournment  of  the  Senate 
to  the  first  Monday  in  June  was  without  consent  of  the 
House,  and  void;  and  if  valid,  was  annulled  by  the  subse- 
quent concurrent  resolution  adjourning  the  legislature,  eine 
die. 

By  constitutional  provision  all  impeachment  cases  are 
to  be  tried  by  the  Senate;  but  as  to  when  the  Senate  shall 
sit  for  that  purpose,  or  how  the  trial  shall  be  conducted,  the 
Constitution  is  silent  except  in  declaring  that  the  senators 
when  sitting  for  that  purpose  shall  be  sworn ;  that  the  con- 
currence of  two-thirds  of  the  senators  elected  is  necessary  to 
a  conviction,  and  a  limitation  as  to  the  extent  of  the  pun- 
ishment 

In  the  absence  of  express  provisions  it  is  preaumod  that 
the  common  law  ^^will  regulate,  interpret  and  control  the 
powers  and  duties  of  the  Gourt  of  Impeachment,''  but  this 
rule,  applicable  only  to  the  trial  and  proceedings,  aftords  no 
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guide  in  determiniDg  the  queBtion  aa  to  the  organizatiou  of 
the  conrt,  for  in  this  State  the  tribcinal  that  tries,  as  well  as 
the  body  that  prefers  the  acoosation,  are  ^atirely  unknown 
to  the  common  law,  and  if  there  is  such  a  general  resem- 
blance of  our  legislative  assembly  to  the  [^27]  Parliament  of- 
Great  Britain,  as  to  be  easily  noticed,  the  points  of  dissimi- 
larity are  still  more  apparent  and  striking.  And  this  not 
only  in  the  organization  and  general  powers  of  the  two  bod- 
ies, bQt  even  in  the  matter  of  impeachment. 

By  our  law  the  House  of  Bepreaentatives  alone  can  prefer 
charges  of  impeachment;  by  the  comman  law  of  Parlia- 
ment not  only  the  Commons,  but  a  Peer  or  the  Attorney 
Oeneral,  at  the  suit  of  the  King,  may  prefer  articles  of  im- 
peachment.   (Oom.  Dig.,  Y.  238.) 

In  prosecutions  by  the  Commons  upon  an  impeachment, 
it  belongs  to  the  Commons  to  demand  judgment  (Com. 
Dig.,  Y.  244,)  and  the  House  of  Commons  have  a  right  to 
be  present  whether  they  appoint  managers  or  not,  that  every 
member  may  satisfy  his  conscience  whether  he  will  give  his 
vote  to  demand  judgment.  (JStrafforcPs  6^a««,  2  Commons 
Journal,  105-108) 

This  right  of  the  Commons  to  be  present  in  cases  where 
the  impeachment  was  presented  by  them  grows  out  of  the 
assumed  right  of  the  Commons  to  arrest  the  prosecution 
by  refusing  to  demand  judgment,  even  after  the  person  im- 
peached has  been  found  guilty.  Such  power  has  never 
been  exercised  or  claimed  in  this  country  by  the  house  ex- 
hibiting the  accusation,  and  would  be  utterly  subversive  of 
the  independent  jurisdiction  of  the  Senate  as  a  Court  of  Im- 
peachment, by  subjecting  the  judgments  of  the  Senate  to 
the  review  of  the  House  before  they  would  be  of  any  force 
or  effect. 

.  The  reason  of  the  usage  or  right  of  attendance  upon  the 
trial  by  the  Commons  having  failed,  the  rule  itself  ceases, 
as  we  have  adopted  no  more  of  the  common  law  in  this 
State  than  is  adapted  to  our  situation  and  applicable  to  our 
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institntione.  The  laws  of  tliis  State,  however,  by  express 
provision,  have  empowered  the  Senate,  when  sitting  as  a 
court  for  the  trial  of  impeachments,  to  hold  sessions  after  the 
adjournment  of  the  legislature,  and  whatever  may  [*28]  have 
been  the  rule  of  common  law,  it  was  perfectly  competent  for 
this  legislature  to  prescribe  a  different  rule  unless  pro- 
hibited by  the  Constitution,  and  we  look  in  vain  for  any 
such  provision,  either  express  or  implied.  Nor  is  there  in 
that  instrument  any  inhibition  of  the  session  of  one  branch 
of  the  legislature  when  the  other  is  not  in  session.  There 
is  a  iixed  time  when  both  houses  shall  meet,  a  limitation  of 
^he  power  of  one  house  to  adjourn  for  a  longer  period  than 
two  days  without  the  consent  of  the  other,  and  in  case  of 
disagreement,  the  Governor  may  adjourn  them. 

If  it  be  admitted,  as  claimed,  that  when  acting  in  their 
legislative  capacity,  the  proceedings  of  one  house,  when  the 
other  is  not  in  session,  have  no  validity,  it  can  only  be  upon 
the  ground  that  their  legislative  power  is  a  unit,  though  dis- 
tributed, and  the  parts  can  only  act  in  unison,  and  neither 
the  reason  nor  the  principle  would  apply  to  this  case.  But 
the  principle  contended  for  cannot  be  admitted.  If  at  the 
commencement  of  the  regular  session  of  the  legislature 
the  Senate,  for  any  cause,  should  fail  for  weeks  to  organize, 
there  can  be  no  doubt  that  it  would  be  perfectly  competent 
for  tlie  House  to  perfect  its  organization,  appoint  its  com- 
mittees, and  initiate  legislation.  In  such  case,  if  after  its 
organization  the  Senate  should  pass  an  act  that  had,  previ- 
ous to  its  organization  passed  the  House  in  the  prescribed 
constitutional  form,  would  not  such  be  a  valid  law  ?  The 
case  before  the  court  presents  much  stronger  reasons  why 
the  separate  action  of  one  body  may  be  valid  in  the  ab- 
sence or  non-organization  of  the  other,  for  the  Senate  acts  en- 
tirely in  a  judicial  capacity.  Its  action  is  independent  ot 
the  House;  and  as  we  have  seen  there  is  no  reason  why 
the  House  should  be  present  or  in  session,  and  in  the  ab- 
sence of  constitutional  inhibition  we  can  perceive  no  reasoB 
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why  the  Senate,  with  the  consent  of  the  House,  may  not  ad- 
journ to  any  period  during  their  term  of  office,  and  not  be- 
yond the  regular  [**29]  meeting  of  the  l^islature;  whether 
the  House  be  in  session  or  not.  If  at  such  adjourned  ses- 
sion its  acts  were  confined,  as  in  this  case,  to  duties  in  which 
they  were  entirely  independent  of  the' House  or  any  action 
it  might  take,  those  acts  would  be  valid  and  conclusive. 

Another  view  of  this  point  in  the  case  will  illustrate  and 
strengthen  the  conclusion.  Had  the  constitution  conferred 
the  power  of  trying  impeachments  upon  any  other  tribunal 
than  the  Senate,  and  named  no  time  for  the  trial,  and  fixed 
no  limits  for  adjournment,  no  one  would  have  the  hardihood 
to  deny  that  both  these  matters  might  be  regulated  by  law. 

In  this  State  the  legislature  has  given  express  power  to 
the  Senate,  when  organized  and  sitting  as  a  court  for  the 
trial  of  any  impeachment,  to  adjourn  from  time  to  time  and 
hold  a  session  after  the  adjournment  of  the  legislature. 

Such  a  law  is  clearly  within  the  province  of  the  legisla- 
ture to  enact,  but  would  of  course  be  limited  by  the  last 
clause  of  Sec.  10,  Art.  2  of  the  Constitution,  so  that  such  ad- 
journments can  only  be  made  by  consent  of  the  House.  The 
law  may  well  be  taken  as  the  clearly  manifested  consent  of 
the  House  that  passed  it,  that  the  then  Senate  might  ad- 
journ and  hold  sessions  after  the  legislature,  out  not  as  the 
consent  of  any  subsequent  House  that  such  sessions  may  be 
held. 

But  it  is  denied  that  the  House  ever  gave  its  consent  to 
the  adjournment  of  the  Senate  till  June.  So  much  of  the 
acjtion  of  the  two  houses  in  the  premises  as  is  necessary  to 
understand  tnis  point,  is  as  follows,  as  shown  in  the  agreed 
facts  of  the  case: 

On  the  26th  of  February,  A.  D.  1862,  in  the  House,  Mr. 
Plumb  offered  the  following  resolution,  which  was  adopted: 

'^Ziesolvsdj  That  the  Board  of  Managers  on  the  part  of  the 
House  be  instructed  to  move  that  the  first  Monday  in  [*30] 
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Jane  be  set  apart  for  the  trial  of  the  cases  of  impeachment 
against  tlie  State  officers.^' 

On  the  27th  of  February,  Mr.  Anderson  by  consent,  of- 
fered the  following  resolution,  which  was  adopted: 

^^Whereas,  It  has  come  to  the  knowledge  of  this  House 
that  there  ai*e  material  and  important  witnesses,  on  the  part 
of  the  prosecution  of  the  impeachments  now  pending  before 
the  Senate,  in  Washington,  to-wit:  James  0.  Stone,  S.  C. 
Pomeroy,  George  W.  Collamore  and  Martin  F.  Conway, 
and  that  D.  H.  Weir,  Chas.  Ohadwick  and  James  H.  Lane, 
have  left  this  city  since  the  initiation  of  these  prosecutions, 
and  the  House  is  unable  at  present  to  ascertain  where  the 
said  Lane,  Weir  and  Chadwick  are  at  this  time:  and 

^^WJiereaSy  these  prosecutions  nor  neither  of  them  can  be 
conducted  with  effect  without  the  testimony  of  said  wit- 
nesses, and  the  said  witnessess  are  material  and  important 
for  said  prosecutions  without  whose  evidence  this  House 
cannot  safely  proceed  to  trial;  therefore,  be  it 

^'Besolvedj  That  the  Board  of  Managers  be  requested  to 
]>resent  this  pi'eamble  and  resolution  to  the  Senate  and  ask 
that  the  trial  of  these  impeachments  be  postponed  until  such 
time  as  in  the  opinion  of  the  board  will  enable  said  mana- 
agers  to  procure  the  testimony  of  said  witnesses." 

And  on  the  28th  of  February,  in  the  Senate,  sitting  as  a 
Court  of  Impeachment,  the  following  proceedings  were  had: 

Hon.  S.  A.  Stinson  on  the  part  of  the  managers  submit- 
ted the  following  motion: 

*'We  move  that  the  Court  do  now  adjourn  to  the  first 
Monday  in  June  next,  at  11  o^clock,  A.  M.,"/ which  motion 
prevailed. 

Also  an  act  which  was  introduced  into  the  House  on  the 
21st  of  February  and  was  finally  passed  by  both  houses  on 
the  Ist  day  of  March,  providing: 

[*31]  ^'That  the  Senate  of  the  State  of  Kansas  when 
organized  and  sitting  as  a  Coart  for  the  trial  of  any  im- 
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peachment  brought  bj  the  House  of  Representatives,  shall 
have  power  to  adjoorn  from  time  to  time,  and  hold  sessions 
after  the  adjoiirnment  of  the  legislature.'' 

These  different  acts  of  each  house  and  of  both  houses  of 
the  legislature  relating  to  the  same  subject  matter,  are  both 
to  be  taken  together. 

The  passage  of  the  resolution  bj  the  House  on  the  26th 
of  February,  asking  the  Senate  to  set  the  trial  for  the  1st 
Monday  in  June,  and  tbe  adjournment  of  the  Senate  sit- 
ting as  a  court  till  that  time  cannot  be  viewed  in  any  other 
light  than. as  the  consent  of  the  House,  previously  given,  to 
such  an  adjournment. 

The  Constitution  prohibits  the  adjournment  of  one  House 
for  more  tlian  two  days  without  the  consent  of  the  other, 
but  does  not  point  out  how  or  when  that  consent  shall  be 
given.  It  would  be  difficult  to  conceive  of  a  stronger  man- 
ner of  giving  that  consent  than  by  previous  request,  reit- 
erated, as  in  this  case,  that  it  be  done.  But  to  avoid  all 
cavil  the  law  above  quoted  was  passed  the  next  day,  and 
was  in  the  most  solemn  manner  and  with  all  the  forms  of 
legislation,  a  declaration  of  the  consent  of  that  House,  that 
the  then  Senate  might  adjourn  at  its  pleasure  and  hold 
sessions  after  the  adjournment  of  the  legislature.  It  is 
essential  to  the  validity  of  a  contract  that  each  of  all  the 
parties  to  it  should  give  his  assent  to  its  terms.  Yet  few 
contracts  upheld  and  enforced  by  the  courts  present  so 
strong  and  varied  evidence  of  the  assent  of  the  parties  as 
this  case  does  of  the  consent  of  the  House  to  the  adjourn- 
ment of  the  Senate  till  the  first  Monday  in  June. 

But  it  is  insisted  that  the  concurrent  resolution  adjourn- 
ing the  legislature  sine  die  on  the  6th  day  of  March, 
1862,  dissolved  both  branches  of  the  Legislature  finally, 
and  they  could  not  be  convened  again  save  by  an  exercise 
of  executive  power.  It  is  evident  that  each  branch  of  the 
[*82]  legislature  considered  this  resolution  with  reference 
to  the  [Previous  adjournment  of  the  Senate  sitting  as  a  Court 
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of  Impeachment,  and  the  law  which  had  jnst  been  enacted; 
and  this  is  the  plain  sense  and  clear  legal  import  of  the 
several  acts.  The  Senate,  sitting  as  a  Court,  having  ad- 
journed  its  sessions  as  such,  to  the  1st  Monday  in  June, 
united  with  the  House  in  a  concurrent  resolution  to  termi- 
nate their  legislative  sittings  by  an  adjournment  sine  die 
on  the  6th  of  March.  This  is  all  that  the  language  of  the 
resolution  would  indicate  and  all  that  was  intended;  and 
tJie  meeting  of  the  Senate  as  a  Court  in  Jane  was  not  in 
conflict  with  it,  and  it  must  be  so  held. 
All  the  Justices  concurring. 
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ttoN.  NELSON  COBB,  CmEF  Justiobl 

UoN.  SAMUEL  A.  KINGMAN,     )  Aoo^  «.«  t  . 
Hon.  LAWRENCE  JD.  BAILEY,    \  ^'^^^^''^  Justices. 


The  State  of  Kansas,  ex  rel.  J  ohn  H.  Watson,  v.  Nelson 

Cobb. 

1.  Quo  Warranto.  An  information  in  the  nature  of  a  Quo  Warranto, 
filed  by  the  Attorney  General  on  the  relation  of  an  individual,  inqui- 
ring of  the  respondent,  exercising  the  functions  of  an  office,  by  what 
authority  he  holds  it,  is  practically  instituted  for  the  piurpose  of  trying 
the  right  of  the  relator  and  of  the  respondent  respectively  to  that 
office. 

2.  Judiciary.  It  is  a  general  principle  that  the  judiciary  are  elected. 
The  exception  to  this  rule  is,  that  they  are  appointed  to  fill  vacancy. 
(In  re  MiUington,  24  Kas.  224).' 

8.  Elections.  The  elections  in  March  and  November  of  each  year  pro- 
vided for  in  the  Constitution,  held  to  be  "regular  elections."  The 
phrase  "  regular  elections ''  used  in  Sec.  11 ,  Art.  3,  of  the  Constitution, 
means  the  next  election  held  conformable  to  established  rule  or  law.' 

[1]  The  Gomstttation  fixes  the  term  of  office  of  the  Judges  of  the  District  Court  st 
four  yesn,  and  it  Is  not  In  the  power  of  the  legislature  to  increase  or  extend  that  tsnn. 
(Stats^  sa;  re/.,  ▼•  Thoman,  10  Kas.,  101.) 

[3]  The  contention  of  oounsel  that  under  the  phrase  '*  regular  election,*'  as  nsed  In  the 
judicial  article  of  the  Constitution,  no  Judicial  election  can  come  on  the  odd  years,  was 
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4. :  Judiciary,    The  time  for  electixig  other  portionB  of  the  judi- 

ciazy,  than  justioes  of  the  peace,  determined  to  be  at  the  general  elec- 
tion at  the  same  time,  as  other  district  and  State  officers;  namely,  ai 
the  November  election,  and  that  the  next  regular  election,  is  the  one 
next  occorring,  at  which  the  particnlar  class  of  jadida]  offioezs  is  to  be 
chosen.' 

5.  Statutes:  Construction.  A  law  shall  be  so  construed  ba  to  give  to 
each  part  some  meaning.  (Judd  v.  Driver,  1  Eas.,  *  464,  Dassler's  £d^ 
434.r 

6.  Vacakgt  :  Election.  Under  the  constitutional  provision  that  '*  in  case 
of  vacancy  in  any  judicial  office,  it  shall  be  filled  by  appointment  of 
the  Governor  untQ  the  next  1*83]  regular  election  that  shall  occur 
more  than  thirty  days  after  such  vacancy  shall  have  happened,**  the 
time  for  which  an  appointment  to  a  judicial  office  is  to  run,  is  limited 
to  the  next  general  election  occurring  more  than  thirty  days  after  the 
happening  of  the  vacancy,  at  which  election  the  x>articular  class  of  ju- 
dicial offices,  to  which  the  one  made  vacant  belongs,  might  be  filled  by 
election.  The  mode  of  filling  such  Vacancy,  after  the  appointment  ex- 
pires, is  by  election  at  the  proper  time,  under  Sec  19,  Art  2,  of  the 
Constitution.    {Frazer  v.  Miller,  12  Eas.,  461.)* 

7.  Judges:  Other  Offices.  The  effect  of  the  provision  in  Sec  13,  Art  3, 
of  the  Constitution,  prohibiting  justices  and  judges  from  holding  any 
other  office  of  profit  or  trust  under  the  authority  of  the  State  or  the 
United  States,  during  the  term  of  office  for  which  they  shall  be  elected, 
is  to  prevent  the  acceptance  of  any  other  office,  whether  emanating 
from  the  St^te  or  from  another  authority,  by  a  judge  or  justice,  the 

decided  adversely  in  the  early  case  of  The  State,  ex  re/.,  9.  Cobb,  9  Kaa.,  82.  The  opin- 
ion there  expressed  has  been  acted  upon  In  the  sabseqnant  Jvdlolal  history  of  this  State, 
«  •  *  and  ought  not  Ughtly  to  be  distorbed,  per  Brewer  J.  (Smith  t.  Holt,  24 
Kas.,  778.) 

[3]  The  Constitation  requires  that  a  general  election  be  held  on  the  Tuesday  next  sno 
oeedlng  the  first  Monday  la  November  in  eaoh  year.  The  general  Section  law  provides 
all  the  requisite  madiJneory  for  oonduoting  elections  and  ascertaining  the  results.  It  fol- 
lows, that  where  the  term  of  an  oflEloe  is  fixed  by  the  Constitution,  snd  its  commence 
ment  is  once  prescribed  by  law,  the  omission  to  provide  expressly  by  statute  for  an  eleo- 
tlon  to  fill  such  office  for  a  second  or  subsequent  term  will  not  render  void  an  election 
held  for  such  purpose  at  .the  last  *'  regular  election  "  before  the  expiration  of  the  constitu- 
tional term ;  but  in  such  case  the  Constitution  is  self-executing,  and  of  its  own  foroe  or* 
ders  such  election.    (State,  ex  rel.,  v.  Thoman,  10  Kas.,  191.) 

[4]  Courts  as  a  rule  construe  statutes  so  as  to  give  every  ptvtlon  of  Uie  statutes  some 
force  and  effect.  (Pointe  v.  Jaeobia,  19  Kas.,  64;  BrUige  Co.  v.  K*  P.  By*  Co*,  Id.,  418; 
State.  V.  Toung^  17  Kas.,  4X4i\ PoUawattomU  Co.  r.  Morrall,  19  Kas«,  148;  Oardenhire 
«.jr<^AW/,91Kss.,88.) 

[6]  Seotions  67  and  69  of  the  General  Election  Law  (Ch.  36,  Oen.  Stat),  providing  fbt 
the  temponxy  filling  of  vacancies  in  certain  offices  by  appointment,  and  that  every  suob 
vacancy  shall  be  flUed  by  Section  at  the  "  general  election,"  held  next  after  the  ooeurriug 
of  the  vacancy,  are  constitutional  and  valid.    (Bond  v.  White,  8  Kaa.,  833.) 
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term  of  w^iose  judicial  office  has  not  ei^ired,  and  to  render  such  ac- 
ceptance iroid.  The  provisions  of  that  section  do  not  prescribe  rules  by 
which  the  existence  of  a  vacancy  in  az^  jndicial  office  named,  is  to  be 
ascertained,  nor  does  that  section  pro*de  for  a  vacancy.  After  remo- 
val from,  or  resignation  of  office,  the  justices  and  judges  named  are 
still  bound  by  the  constitutional  inhibition  as  individuals,  until  the  ex- 
piratioQ  of  the  term  for  which  they  were  elected. 

8.  Construction.  The  provisions  of  Sec.  13,  Art  8,  compared  with 
those  of  Sec.  5,  Art  2,  and  Sec  10,  Art.  1,  providing  for  filling  var 
cancies  in  the  offices  of  legislators  and  executives. 

9.  Law.  The  law  of  the  State  is  not  changed  by  the  want  of  power  to 
follow  its  violation  into  another  joiisdidion. 

10.  ScFREMS  Court:  Vacancy,  It  is  within  the  province  of  the  Su- 
preme Court  to  declare  what  effect  the  acceptance  of  an  office  under 
the  United  States  will  have  on  the  term  of  a  judicial  office  of  this 
State,  and  held  that  such  acceptance  by  a  judidal  officer  does  not  of 
itself  work  a  vacancy  in  the  office. 

11.  Officbr:  Defined.  An  officer  is  one  who  is  lawftdly  invested  with  an 
office,  and  can  only  be  created  by  law.  A  deputy  "  Recruiting  Com- 
missioner '*  under  James  H.  Lane,  is  not  an  officer  known  to  or  recog- 
nized by  either  State  or  National  law,  and  the  appointment  by  a  Re- 
cruiting Commissioner,  of  a  colonel  in  the  volunteer  service  of  the  United 
States  is  without  the  shadow  of  warrant  of  law. 

12. :  Vacancy,    Violation  of  law  by  an  officer,  or  misconduct  in 

office  do  not  of  themselves  work  a  vacation  of  office. 

18.  Military:  Officer,  The  election  by  members  of  a  regiment  of  vol- 
unteers in  the  United  States  service  of  company  officers,  and  these  offi- 
cers before  receiving  commissions  electing  a  colonel,  is  a  proceeding 
not  known  to  the  laws  of  Kansas.  The  effect  of  mustering  into  the  ^ 
service  of  the  United  States  a  person  so  elected  colonel  could  not  be 
to  make  him  an  officer  of  the  United  States,  nor  could  he  become  one 
by  his  own  acts. 

14.  EviDBNCS.  [*84]  The  letter  of  the  Secretaiy  of  War,  of  November 
5th,  1862,  notiiying  Judge  Ewing  that  he  had  been  appointed  by 
the  President  colonel,  to  rank  as  such  from  the  9th  day  of  October,  is 
conclusive  evidence  that  the  President  of  the  United  States  had  not 
appointed  him  colonel  prior  to  that  date,  and  that  he  was  not  recog* 
nized  by  the  Secretary  or  President,  as  colonel  prior  to  said  date. 

15.  Case  at  Bar.  Upon  such  an  appointment  of  a  Judge  of  the  Su- 
preme Court  to  a  colonelcy  by  the  President,  when  such  judge  made 
bis  written  resignation  of  the  judgeship  to  the  Governor  on  October 
20th,  1862,  which  was  received  Nov.  28th,  1862,  and  whereupon  on  that 
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day  the  Goyemor  commissioned  such  person  as  such  colonel,  held  that 
a  vacancy  in  the  judicial  office  was  thereby  made,  and  that  sacih  va- 
cancy was  proi)erly  filled  by  the  appointment  by  the  Governor  of  a  per* 
son  to  fill  the  same,  who  du9  qualified,  and  that  such  appointment 
was  limited  to  the  next  regular  election. 

Original  Proceedings  in  Quo  Warranto, 

This  was  an  information  in  the  nature  of  a  quo  war- 
ranto^ inquiring  of  the  defendant  by  what  authority  he 
held  and  exercised  the  office  of  Chief  Justice  of  the  State. 

The  facts  in  tlie  case  were  agreed  to  and  are  as  follows: 

Hon.  Thomas  Ewing,  jr.,  was  elected  Chief  Justice  for  a 
term  of  six  years  from  the  29th  of  January,  1861,  and  en- 
tered upon  the  discharge  of  his  official  duties. 

James  H.  Lane,  was,  by  the  Secretary  of  War,  appointed 
a  Kecruiting  Commissioner  for  the  State  of  Kansas,  with 
power  to  appoint  assistants,  and  more  than  thirty  days  prior 
to  the  general  election  for  the  year  1862,  Mr.  Lane  appointed 
Judge  Ewing  one  of  his  assistants,  and  Judge  Ewing  at 
once  entered  actively  into  the  work  of  raising  recruits  for 
the  volunteer  service. 

Prior  to  the  15th  of  September,  1862,  an  election  was 
held  in  what  was  known  as  the  11th  regiment  of  Kansas 
Volunteers,  and  certain  persons  elected  company  officers; 
and  prior  to  the  same  date  said  company  officers  elected 
Judge  Ewing  colonel  of  said  regiment. 

On  the  13th  of  September,  1862,  Mr.  Lane,  by  letter  of 
that  date,  appointed  Judge  Ewing  colonel  of  that  regiment. 
(A  copy  of  this  letter  is  before  the  court.) 

On  the  15th  of  September,  1862,  Judge  Ewing  was,  by 
the  mustering  officer  for  the  District  of  Kansas  (upon  the 
[*35]  letter  above  referred  to  and  its  indorsements),  mustered 
into  the  service  of  the  United  States,  with  the  rank  of  col- 
onel of  caid  regiment.  He  thereupon  assumed  command  of 
said  regiment,  and  was  recognized  as  a  colonel  by  the  offi 
cers  of  the  District  of  Kansas,  and  the  Army  of  the  Fron 
tier. 
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From  the  facts  as  above  stated  Judge  Ewing  derived  all 
the  authority  or  right  which  he  had  to  exercise  the  office 
of  colonel  prior  to  the  18th  of  November,  1862. 

At  a  general  State  election,  held  on  the  4th  of  November, 
1862,  the  relator  received  a  majority  of  all  the  votes  castfor 

a  Chief  Justice. 

Tlie  votes  for  Chief  Justice  were  not  canvassed  until  the 
24th  of  January,  1863,  at  which  time,  however,  said  votes 
were  canvassed,  and  the  relator  declared  elected  to  the  office 
of  Chief  Justice.  There  was  no  proclamation  that  a  Chief 
Justice  was  to  bo  elected  at  said  election. 

Judge  Ewing,  on  the  20th  of  October,  1862,  sent  a  writ- 
ten resignation  of  the  office  of  Chief  Justice  to  Hon. 
Charles  Robinson,  the  Governor  of  Kansas,  which  was  re- 
ceived on  the  28th  of  December,  1862. 

On  the  28tli  of  December,  1862,  Gov.  Robinson  appoint- 
ed and  commissioned  Nelson  Cobb  as  Chief  Justice  to  fill 
the  vacancy  occasioned  by  the  retirement  of  Judge  Ewing, 
and  thereafter,  on  the  fifth  day  of  January,  1863,  Judge 
Cobb  took  the  oath  of  office  and  entered  npon  the  discharge 
of  his  official  duties. 

On  the  5th  of  November,  1862,  a  letter  was  addressed  to 
Judge  Ewing  by  the  Secretary  of  War,  of  which  the  follow- 
ing is  a  copy: 

"  War  Department,  ) 

"Washington,  November  5th,  1862.  ) 

"  Sir:  You  are  hereby  informed  that  the  President  of  the 
United  States  has  appointed  you  Col.  of  the  11th  Kansas 
Volunteers,  in  the  services  of  the  United  States,  to  rank  as 
[*36]  such  from  the  ninth  day  of  October,  one  thousand 
eight  hundred  and  sixty-two. 

"Immediately  on  receipt  hereof,  please  communicate  to 
this  department,  through  the  Adjutant  General  of  the  Ar- 
my, your 'acceptance,  or  non-acceptance,  and  with  your 
letter  of  acceptance  return  the  oath  herewith  enclosed, 
properly  filled  up,  subscribed  and  attested,  and  insert  your 
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age,  birth-place,  and  the  State  of  which  you  are  a  perma- 
nent resident 

"  You  will  report  for  duty  to 

"  (Signed)  Edwin  M.  Stanton, 

Secretary  of  War. 
"Ool.  Thomas  Ewing,  Jr.,  11th  Begiment  Kansas  Vols." 

The  case  was  submitted  on  briefs. 

Elmore  €&  Martin,  for  relator: 

The  term  ''  next  regular  election  "in  Sec.  11,  Art.  8,  Con 
stitution,  means  the  first  election  which  is  lield  in  pursu- 
ance of  law  more  than  thirty  days  after  the  vacancy  occurs, 
(see  Webster).  The  term  "  general  election  "  in  Sec.  2,  Art 
4,  Constitution,  means  to  di*aw  a  distinction  between  the 
State  and  township  elections.  The  election  in  November  is 
not  only  a  general  election,  within  the  meaning  of  Sec.  2,  Art. 
4,  but  also  is  a  regular  election,  under  the  provision  of  Sec. 
11,  Art  .8,  of  the  Constitution.  The  election  in  November  is 
regular.  It  is  held  under  the  provision  of  the  Constitution 
— the  highest  law  of  the  land — and  it  will  not  be  contended 
for  a  moment  by  any  one  that  an  election  held  under 
the  provision  of  the  Constitution  is  not  regular  but  [it]  is 
general  also.  But  we  contend  that  regular  and  general  elec- 
tions have  received  a  [*37]  construction  by  the  State  Gov- 
ernment as  stated  above.  Mr.  Lee  ^as  elected  Judge  in 
the  2d  District  under  the  Wyandotte  Constitution.  IJe  re- 
signed  and  the  Governor  appointed  Mr.  Horton  judge. 
At  the  next  election  (general  in  November),  Mr.  Horton 
was  elected  judge,  and  is  discharging  the  duties  of  the 
office.  The  same  in  the  case  of  Judge  Leonard.  He  re- 
signed; the  Governor  appointed  Mr.  Ruggles,  and  at  the 
next  election  Mr.  Ruggles  was  elected  judge.  If  the  posi- 
tion contended  for  by  the  respondent  is  correct  .in  both  of 
the  instances  cited  Judges  Horton  and  Ruggles  would  be 
guilty  of  usurpation  of  office — they  holding  by  virtue  of 
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their  election  and  not  bj  exeoative  appointment — even  un- 
der color  of  I^w  the;  wpuld  not  be  Judges  de  facto ^  their  acts 
would  not  onlj  be  voidable,  but  absolutely  void.  Public  pol- 
icy, if  nothing  else,  would  imperatively  demand  that  this  rule 
having  been  adopted  and  acquiesced  in  by  the  executive, 
legislative  and  political  branch  of  the  government,  should 
be  sustained  by  the  Judiciary.  • 

We  insist  that  the  office  of  Chief  Justice  of  the  Supreme 
Court  of  the  State  of  Eansas,  was  vacated  more  than  thirty 
days  prior  to  the  election  in  November,  1862. 

First.  By  Judge  Swing  accepting  of  the  position  of  re- 
cruiting officer  in  the  army  of  the  United  States. 

Second.  By  his  election  and  acceptence  of  the  position 
of  Colonel  of  the  11th  regiment  Kansas  Volunteers. 

Third.  By  being  mustered  into  the  military  service  of 
the  United  States. 

Each  of  these  positions  are  inconsistent  and  incompatible 
with  the  duties  of  Chief  Justice.  And  the  law  presumes 
that  whenever  an  officer  accepts  of  another  office  or  takes 
upon  himself  the  duties  of  another  office,  incompatible  with 
the  first,  it  is  a  resignation  of  the  former.  We  insist  that 
Sec.  18,  Art.  3d,  Constitution,  in  connection  with  the  well- 
known  principles  of  the  common  law,  vacates  the  prior 
office.  (Sec.  6,  Bacon  Abridgement,  p.  35-37;  [*38]  Angell 
&  Ames  255-256.)  And  the  additional  fact  that  Judge 
Ewing  abandoned  the  duties  of  the  office  of  Chief  Justice 
by  accepting  and  entering  on  the  discharge  of  the  duties 
of  recruiting  officer — of  Colonel  of  the  11th  Eeg.  K.  Vol., 
being  mustered  into  the  military  service  of  the  United 
States.  (See  Sec.  11,  p.  251,  Angell  &  Ames;  6  Bacou 
Abridgement,  35  to  37;  Angell  &  Ames,  256  to  256; 
Hill,  1.) 

It  was  well  known  to  the  government  of  the  State  of 
Kansas  that  Judge  Ewing  had  accepted  the  position  of  Be- 
crniting  Commissioner — ^was  elected  Col.  of  the  11th  reg. 
K.  Vol.,  and  was  sworn  into  the  military  aervice  of  the 
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State — all  of  this  prior  to  the  15tli  of  September,  1862. 
The  government  of  the  State  of  Kansas  acqaiesced  in  this. 
Judge  Ewing  tliereby  resigned  the  office  of  Chief  Justice, 
and  the  State  of  Kansas,  by  the  acts  of  its  Governor,  ac- 
cepted his  resignation  by  acquiescing  in  the  acts  of  Judge 
Ewing.     (See  Angell  &  Ames,  Sec.  11,  254.) 

It  is*  immaterial  as  far  as  the  riffhts  of  Watson  are  con- 
cerned  whether  the  government  of  the  State  of  Kansas  con- 
sidered the  office  of  Chief  Justice  vacant  or  not,  if  in  truth 
and  in  fact  it  was  vacant  prior  to  thirty  days  before  the 
election,  and  Watson  was  elected,  then  he  has  a  right  to 
the  emoluments  of  the  office,  which  the  Government  of 
Kansas  cannot  deprive  him  of.  A  commission  does  not  con- 
fer a  right  on  the  holder  to  fill  the  office;  it  is  nothing  more 
than  evidence  prima  Jucie  of  the  right  of  the  holder  to  the 
office,  and  to  receive  the  emoluments  thereof.  No  commis- 
sion issued  to  Judge  Ewing,  Judge  Kingman,  Judge  Bailej^, 
or  to  any  of  the  judicial  officers  under  our  law.  The  right 
of  the  office  depends  on  something  higher  than  a  commis- 
sion— on  the  majority  of  fche  votes  under  our  law,  and  the 
discharge  of  the  duties  of  the  office  and  an  acquiescence 
therein  by  the  government.  All  of  this  was  done  in  the 
case  of  Judge  Ewing.  It  is  admitted  that  [*39]  Judge  Ew- 
ing discharged  the  duties  of  colonel  of  the  11th  regiment 
and  Recruiting  Commissioner  more  than  thirty  days  prior 
to  the  election;  but  that  as  no  commission  issued,  his  acts 
were  illegal  and  void.  Is  this  position  sound?  We  think 
not.  If  Col.  Ewing  had  been  taken  prisoner  would  he  not 
have  been  entitled  to  have  been  treated  as  a  prisoner  of  war, 
and  to  have  received  the  treatment  of  an  officer  of  the  rank 
of  colonel)  Unquestionably!  He  was  so  treated  by  the 
government  of  the  United  States,  and  the  Army  of  the 
Frontier. 
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Stinsofi  <6  ffavens^  for  respondent.  (N.  Oobb  also  a,p- 
peared  in  person.) 

It  is  claimed  for  the  relator: 

.First  That  Judge  Ewing,  more  than  thirty  days  prior 
to  the  general  election  of  1862,  accepted  and  held  an  office 
under  the  authority  of  the  United  States,  and  that  such  ac- 
ceptance and  holding  was,  under  the  Constitution  of  this 
State,  a  vacation  of  the  office  of  Chief  Justice. 

/Second.  That  the  duties  of  the  office  which  he  accepted 
and  held  under  the  United  States,  were  so  incompatible 
with  those  of  Chief  Justice  as  to  make  the  acceptance  and 
holding  of  the  former  office  an  absolute  vacation  of  the  lat- 
ter. 

Thtrd.  That  a  vacancy  having  thus  occurred  under  the 
Constitution  and  laws  of  the  State,  it  should  have  been 
filled  at  the  general  election  in  1862,  and  as  the  relator  re- 
ceived and  had  a  majority  of  all  the  votes  cast  at  such  elec- 
tion for  Chief  Justice,  he  is  entitled  to  the  assistance  of  this 
court  to  oust  the  present  incumbent  and  establish  himself 
in  the  office. 

Although,  technically,  this  is  a  proceeding  between  the 
State  and  the  present  incumbent,  yet  practically,  under  the 
provisions  of  our  statute,  it  is  instituted  for  the  purpose  of 
trying  the  title  to  this  office  between  the  relator  and  the  re- 
spondent. 

[^40]  It  will  be  conceded  that,  unless  under  the  acts  and 
the  law  the  relator  can  make  good  his  title,  then  the  appoint- 
ment and  holding  of  the  incumbent  are  legal.  It  is  in  this 
view  that  it  is  proposed  to  examine  the  case  on  the  part  of 
the  incumbent. 

Sec.  13,  Art.  3,  of  the  Constitution,  contains  the  follow- 
ing: '*  *  *  *  And  said  justices  and  judges  shall  re- 
ceive no  fees  or  perquisites,  nor  hold  any  other  office  of 
profit  or  trust  under  the  authority  of  the  State,  or  the  United 
States,  during  the  term  of  office  for  which  said  justices  and 
judges  shall  be  elected.        «        *        «  » 
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First.  What  was  intended  by  this  provisiont  Mani- 
festly it  was  not  merely  to  declare  that  any  other  office  was 
incompatible  with  the  existence  of  a  vacancy  in  any  of  the 
judicial  offices,  or  to  prescribe  rales  by  which  the  existence 
of  a  vacancy  in  any  of  the  judicial  offices  named  might  be 
determined.  Even  after  a  removal  from,  or  resignation  of 
office,  the  justices  and  judges  named  are  still  plainly  and  un- 
equivocally bound  by  the  constitutional  inhibition  until  the 
expiration  of  the  term  for  which  they  were,  or  may  be, 
elected.  The  intent  with  which  this  provision  was  inserted 
into  our  Constitution,  and  adopted,  was  that  our  high  judi- 
cial officers  might  be  removed  as  far  as  possible,  from  the 
temptation  to  use  the  power  and  influence  of  their  positions, 
unworthily  for  their  advancement;  to  prevent  their  minds 
from  being  distracted  from  their  legitimate  duties  by  ambi- 
tions hopes  and  striving  for  place;  to  raise  them  above 
those  political  and  partisan  contests  so  unbecoming  the  ex- 
pected purity,  impartiality  and  calmness  of  the  judicial 
character.  Its  effect  is  to  prevent  the  acceptance  of  any 
other  office,  by  a  person,  the  term  of  whose  judicial  office  has 
not  expired,  and  to  render  such  acceptance  void.  Compare 
this  provision  with  that  in  regard  to  members  of  the  legis- 
lature, in  Sec  5  of  Art.  11,  as  follows: 

"No  member  of  Congress  or  officer  of  the  United  States, 
shall  be  eligible  to  a  seat  in  the  legislature.  If  any  person, 
[*41]  after  his  election  to  the  legislature,  be  elected  or  ap- 
pointed to  any  office  under  the  United  States,  his  accept- 
tance  thereof  shall  vacate  his  seat." 

Or  with  regard  to  executive  officers,  in  Sec.  10  of  Art.  1, 
as  follows:  "No  member  of  Congress  or  officer  of  the  State 
or  of  the  United  States,  shall  hold  the  office  of  Governor, 
except  as  herein  provided." 

If  a  member  of  the  legislature  be  appointed  to  and  ac- 
cept any  office  under  the  United  States,  such  appointment 
and  acceptance  vacates  his  seat  in  the  legislature.  If  the 
Governor  of  the  State,  while  in  office,  be  elected  as  one  of 
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the  jastioes  ci  the  Sapreme  Oonrt;  his  aeoeptance  of  the 
latter  position  would  vacate  the  former;  bat  if  one  of  the 
jostioeB  of  the  Sapreme  Oourt  should  be  elected  Governor, 
the  courts  would  declare  him  ineligible  to  the  latter  office^, 
or,  if  he  had  intruded  into  the  office,  would  oust  him  by 
judicial  proceedings.  In  such  a  case,  in  proceeding  against 
Buch  person  for  any  act  done  by  him  in  his  assumed  official 
character,  the  showing  that  he  was  elected  to  and  was  acting 
in  that  office  would  constitute  no  defense,  because  the  con- 
stitution had  absolutely  prohibited  him  from  holding  that 
office,  and  such  a  defense  would  be  based  upon  a  clear  viola- 
tion of  the  paramount  law  of  the  State.  His  title  and  right 
to  the  office  of  jnstioe  would  not  be  directly  affected  by  bis 
acceptance  of  the  other  office.  He  would  still  remain  in  his 
judicial  office,  because  the  acceptance  of  the  other  office 
would  be  illegal,  void,  and  of  no  effect.  The  ineligibility 
of  ^'such  jostices.  and  judges"  attaches  to  them  as  individ- 
uals, and  not  merely  within  offices. 

/Second.*  But  it  may  be  contended  that,  while  the  posi- 
tion here  taken  is  tenable  wh^n  both  offices  emanate  from, 
and  are  under  the  control  of,  the  same  government  and  auth- 
ority; yet,  to  maintain  this  doctrine,  when  the  jadicial  offi- 
cer has  accepted  office  under  another  goverment — ^an  office 
over  which  the  State  nor  its  tribunals  have  any  [*42]  con- 
trol, would  be  to  render  nugatory  this  constitutional  inhib- 
ition. The  qualifications  of  officers  of  the  United  States, 
their  eligibility,  the  tenure  of  their  offices,  are  all  matters 
over  which  the  State  of  Kansas  has,  as  a  government,  no 
control;  and  it  would  be  idle  for  the  State  to  regard  the  ac- 
ceptance by  one  of  its  judges  of  a  United  States  office  as 
void,  when  the  government  of  the  United  States  permits 
him  to  perform  its  duties  and  receive  its  emoluments.  By 
this  acceptance,  the  Constitution  has  been  violated;  but  it  is 
a  violation  the  fruits  of  which  cannot  be  reached  by  State 
courts  or  State  laws.  Yiolation  of  law  by  an  officer,  or 
misconduct  in  office,  do  not  of  themselves  vacate  the  office, 
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although  ihej  may  b^;  good  causes  for  remov^  by  impeach- 
ment or  by  hvre^t  Taking  fees  is  prohibited  to  judges;  yet 
the  taking  of  a  fee  by  i(  jndge  woald  oot  vacate  ofBce,  while 
it  might  be  good  groand  for  his  removal. 

Thus,  then,  we  claim,  that  this  constitutional  provision 
does  not  affect  the  question  of  a  v^ancy,  even  if,  from  the 
facts,  the  court  should  find  that  Judge  Ewing  did  accept 
an  office  under  the  United  States,  more,  than  thirty  days 
prior  to  the  general  election  of  1862. 

Third.  The  relator's  claim  is  based  upon  the  existence 
of  a  vacancy  in  the  office  at  the  time  above  indicated.  His 
case  is  not  aided  by  showing  a  state  of  facts  which  would 
warrant  the  removal  of  Judge  Ewing  by  proceedings  simi- 
lar to  those  in  this  case.  This  inquiry  is  not  directed  to 
ascertaining  by  what  right  Judge  Ewing  held  the  office, 
but  it  is  simply,  did  he  bold  the  office  at  that  time?  It 
is  conceded  that  he  had  been  its  rightful  incumbent,  and 
that  his  official  term  had  not  expired;  but  it  will  be  claimed 
that  he  had  accepted  an  office  incompatible  with  that  of 
Chief  Justice,  and  that  this  acceptance,  by  its  own  force, 
operated  to  remove  him  from  his  former  position.  Conced- 
ing, for  the  purpose  of  this  branch  of  the  case,  that  he  did 
accept  the  office  under  the  United  States^  and  that  this  [^43] 
office  was  incompatible  with  that  of  Chief  Justice,  we  sub- 
mit: 

1st.  That  this  office  could  not  be  considered  vacant,  ex 
cept  through  the  death  or  resignation,  express  or  implied^ 
of  Judge  Ewing,  or  by  his  removal  by  the  judgment  of 
some  competent  tribunal.  That  so  long  as  there  was  in  him 
sufficient  ^'  color  of  office ''  to  render  his  official  acts  valid 
as  the  acts  of  an  officer  d^  facto^  the  office  was  not  vacant 
within  the  meaning  of  the  Constitution.  .Suppose  Judge 
Ewing,  under  the  tacts  here  stated,  had,  on  the  10th  day 
of  October,  18d3,  done  any  official  act  as  Chief  Justice, 
could  it  be.contended  that  the  facts  here  stated  rendered  that 
act  a  nullity?    If  not,  it  would  be  because  he  was  by  some 
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color  of  right,  holding  and  filling  the  office — ^a  state  of  facts 
hardly  consistent  with  a  vacancy. 

2d.  Judge  Ewing's  resignation  on  the  20th  of  October, 
1863,  shows  that  there  was  no  concurrence  on  his  part  in 
any  resignation,  express  or  implied,  prior  to  that  time. 

3d.  It  has  sometime  been  broadly  stated,  that,  if  a  per- 
son holding  one  office  accept  another,  the  dnties  of  which 
are  incompatible  with  the  first,  such  an  acceptance  is  an 
implied  resignation  of  the  first,  and  at  onoe  and  of  its  own 
force  vacates  it.  The  soundness  of  this  doctrine,  as  applied 
to  the  cases  in  which  it  has  been  enunciated,  it  is- net  pitH' 
p  -zed  to  question ;  but  in  this,  and  it  is  not  unfrequently 
the  case,  a  principle  applicable  only  to  a  particular  class  of 
cases,  has  been  accepted  as  a  general  one,  from  which  there 
are  no  exceptions.  This  doctrine  has  its  origin  in  mnnici- 
pal  and  private  corporations;  and  in  all  the  adjudged  eases 
in  which  it  has  been  applied,  the  offices  have  been  in  the 
same  body  corporate,  as  will  be  seen  by  reference  to  the 
cases  cited  in  Angell  on  Corporations,  Sec.  484,  {Nbte\ 
and  in  cases  where  the  incompatibility  consisted  in  the  fact 
that  one  officer  was  the  adviser  of  the  other,  or  the  one  was 
in  some  other  way  dependent  upon  the  other.  [*44].  This 
may  well  be.  The  officer  has  before  him  the  fact  that  he 
cannot  hold  both  offices  and  so  has  the  corporation.  With 
this  knowledge  the  corporation  elects  him,  manifesting  its 
willingness  to  receive  his  resignation  of  his  former  office, 
and  he  accepts.  So  it  might  be,  even  in  regard  to  two  in- 
compatible offices,  both  under  the  State  government,  al* 
though  this  doctrine  has  never  been  carried  beyond  cor- 
porations in  any  of  the  adjudged  cases.  In  the  case  of  the 
People,  V.  Oarricue  2  Hill  (N.  T.),  98,  there  is  a  dic- 
tum to  this  effect;  but  the  question  was  in  no  way  in- 
volved in  the  determination  of  the  case  at  bar.  The  resig- 
nation when  so  implied,  is  implied  from  the  mutuality  of 
knowledge  and  acts  on  the  part  of  the  officer  and  the  power 
from  which  the  office  emanates.    In  the  note  to  the  section 
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of  Angdl  on  Corporations,  above  cited,  these  words  occar: 
''This  (acceptance  of  incompatible  ofBce)  is  an  absolute  de- 
termination of  the  original  office,  and  leaves  no  shadow  of 
tide  to  the  possessor.''  If  jthis  proposition  be  true  in  this 
case,  in  the  view  in  which  we  are  now  considering  H,  then, 
dearly,  any  act  of  Judge  Ewing  as  Chief  Justice,  after  his 
supposed  acceptance  of  the  other  office,  would  have  been 
simply  void,  as  it  takes  something  more  than  ^^  shadow  of 
title,"  to  constitujte  an  officer  de  facto.  The  State  did  not 
attempt  to  treat  the  office  as  vacant  until  after  the  formal, 
written  resignation  of  Judge  Ewing.  There  was  not,  on 
the  part  of  the  State,  in  this  case,  that  express  or  implied 
acquiescence  in  the  acceptance  of  the  incompatible  office, 
which  is  manifested  when  both  offices  are  the  gift  of  the 
same  body  politic  or  corporation.  If  Judge  Ewing  had  ac- 
cepted the  office  of  colonel,  and  before  he  had  notified  the  offi- 
cers of  the  State  of  his  acceptance,  an  application  had  been 
made  to  him  to  act  upon  some  matter  within  his  jurisdiction 
as  Chief  Justice  at  chambers,  and  he  had  criminally  refused, 
or  neglected  to  entertain  or  consider  the  matter,  in  pro- 
ceeding against  him  for  such  neglect  or  refusal,  could  he 
defend  himself  by  [*45]  showing  merely  such  a  resignation 
as  implied  in  his  acceptance  of  the  colonelcy?  Would  not 
the  State  have  the  right  to  treat  him  as  Chief  Justice,  at 
least  until  notified  of  those  facts  from  which  the  law,  under 
certain  circumstances  might  presume  a  resignation  ? 

4th.  Public  policy  would  seem  clearly  to  forbid  the  ap- 
plication of  the  doctrine  under  discussion  to  such  a  case  as 
the  present.  A  judge  might  accept  an  office  under  the 
(Tnited  States,  without  communicating  either  legal  or  actual 
notice  to  the  people  or  officers  of  the  State.  The  acceptance 
of  the  office,  it  is  claimed,  vacates  the  judgeship.  Ten  votes 
for  a  successor  would  be  as  conclusive  as  ten  thousand,  pro- 
vided they  wer^  a  majority ;  thus  the  door  would  be  opened 
for  the  grossest  frauds,  as  the  voting  would  be  confined  to 
sneh  persons* as  might  receive  notice  of  the  facts  from  the 
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f  ndp^e.  There  can,  of  coarse,  be  no  pretence,  in  this  case,  of 
any  such  practice;  but  it  is  for  the  coart,  if  possible,  in  de- 
ciding the  general  principles  which  shall  control  cases  like 
the  present  to  guard  against  the  occurrence  of  snch  abases. 
Had  there  been  a  judgment  of  ouster  against  Judge  Ewing, 
or  even  if  the  State  had  in  any  way  asserted  its  right  to  fill  the 
office  with  another  incumbent,  the  case  might  be  difiei^ent. 
But  to  assume  that  a  judge  can  by  an  act,  which,  as  between 
the  State  and  himself,  is  known  only  to  him,  absolutely  va- 
cate his  office,  so  as  to  render  the  election  of  his  successor 
valid  and  legal,  and  that  such  election  can  be  held  without 
any  legal  or  actual  notice  of  such  vacancy  or  election,  is  to 
place  it  in  his  power  to  dictate,  and  practically  appoint  his 
successor. 

'^An  office  is  a  right  to  exercise  a  public  function,  or  em- 
ployment, and  to  take  the  fees  and  emoluments  belonging 
to  it."  An  office,  in  this  country,  can  only  be  created  by 
law. 

A  deputy  recruiting  commissioner,  under  James  H.  Lane, 
is  not  ail  officer  known  to  or  recognized  by  either  State  or 
national  laws. 

[*46]  Fourth.  The  forces  raised  in  Kansas  in  1862,  oi 
which  the  11th  regiment  of  Kansas  Volunteers,  were  re- 
cruited exclusively  under  the  laws  and  by  the  authority  of 
the  government  of  the  United  States,  but  more  especially  in 
accofdaince  with  an  act  of  Congress,  entitled,  ^^An  dot  to 
authorize  the  raising  of  volunteers  to  aid  in  enforcing  tfie 
laws  and  protecting  public  properini^^  approved  July  22d, 
1861.  By  the  second  section  of  this  act,  it  is  provide  that 
*'The  Governors  df  States  furnishing  volunteers  under  this 
act,  shall  commission  the  field,  staff  and  company  officers 
requisite  for  said  volunteers;"  but  if  the  State  authorities 
refuse  to  act,  then  the  President  is  authorized  "to  commis- 
sion the  proper  field,  staff  and  company  officers." 

Ibt.  'This  regiment  was -not  raised  und^r,  or  in  conform- 
ity With  the  militia  law  of  this  "State;   and,  as  there  is  no 
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provision  in  the  .laws  of  the  United .  States  authorizing  an 
election  of  field  and  compaaj  officers,  except  in  case  of  v:u 
cancies,  we  may  at  the  outset  dismiss  the  pretended  election 
by  the  pretended  company  officers  as  a  mere  nnllity. 

2d.  The  appointment  by  James  H.  Lane,  "Recruiting 
Commissioner,"  of  a  colonel  in  the  volunteer  service  of  the 
United  States,  is  without  the  shadow  of  warrant  of  law.  His 
authority  in  the  premises  is  derived  solely  from  a  letter 
emanating  frona  the  Secretary'  of  War,  and  whatever  power 
such  a  letter  might  confer,  it  surely  could  not  override  the 
plain  provisions  af  the  act  of  Congress  above  referred  to. 

3d.  Theeflfect  of  mustering  Judge  Ewing  into  the  ser- 
vice of  the  United  States  could  not  be. to  make  him  an  of- 
ficer of  the  United  States.  If  so,  it  would  be  in  the  power  . 
of  every  mustering  officer  to  create  officers  without  the  in- 
tervention and  contrary  to  the  wishes  of  the  President,  or  of 
any  other  legally  constituted  appointing  power. 

4th.  The  provision  of  law  that  the  President  or  Governor 
shall  "commission"  the  officers  named,  carries  [*47]  with  it, 
of  necessity,  the  power  of  appointment — the  commissioning 
and  the  appointment  are  one  and  the  same  act.  In  the  case 
of  Mabury  v.  Madison  (1  Crcmch^  137), .  the  Supreme 
Court  of  ihe  United  States  says: 

"  If  an  appointment  was  to  be  evidenced  by  any  act, 
otheir  than  the  commission,  the  performance  of  such  public 
act  would  create  the  officer;  and  if  he  was  not  removable  at 
the  will  of  the  President,  would  either  give  him  a  right  to 
his  commission,  or  enable  him  to  perform  the  duties  with- 
out it.        *         *        **        *        **        *.. 

"  This  is  an  appointment  made  by  the.  President,  by, and 
with  the  advice  aiid  consent  of  the  Senate,  an^l  is  evidenced 
by  no  act  but  the  commission  itself.  In  such  a  case,  there- 
fore,'the  commission  and  the  appointment  seem  insepara- 
ble."       *        ♦        *        * 

At  any  time  prior  to  the  actual  commissioning,  ,{.  «., 
signing  and  sealing  the  commission,  the  President  or  the 
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fion  and  i^fabe to' execute  the  c6bifel8fionV«hd^^til^ 
method  of  appointment'  preficribedor  recognized  %j  the  law 
18  by  com misaloh,  the  appointment  would  fail:  '• :    • 

Fifth,  The  Acts  of  Judtre  Ewing  and  the  tailftary  oiB- 
cera  of  the  TJnit^  States,  must  have  beensufflcferit  to  con- 
stitute  him  an  •*  officer''  in  the  office  of  colonel,'  or  th^  do 
not  affect  this  case.  An  officer  is  defined  as  ***He  Who  is 
la wf ally  invested'  with  an  office."  -Judge  Ewing  ooiild-  hot 
accept  ah  officie^;«^hich  was  not  tendered  to  him  by  &oiife«*/tKo- 
ity  having  the  legkl  right  to  make  stich  tender. ';  Hd'''c6ii?d 
not  become,  an  officer  in  con  tempi  atidft  of  f^w  bjr'his  owh 
acts  or  upon  his  own  motion.  If  he  acce()tcd  this  office, 
and  became  an  officer  in  it,  he  wa&  legally  entitled  to  hold 
and  enjoy  it.  Yet,  even  after  the  appointment  by  Mr. 
Laiie  and  the  mnstering  fn  of  Judge  Ewing,  and  after  he 
had  entered  npofl  the  discharge  of  his  railrtary  duties,  if  the 
Governor  of  Kansas  had  exercised  the  power  conferred  upon 
him  by  law,  the  person  so  holding  the  commiseiin  'wonld 
have  been  clearly  entitled  to  the  office.  '  y  '^ 

[*48]  SiMhi  If  the  Evidence  upon  this  question  closed 
with  the  aJmldsion  of  the  election,  appointthent  and  n;us- 
tering  in  of  Judge  Ewing  as  colonel^  it  perhaps  might  be 
claimed  that  it  raised  a  presumption  of  acquiedbence  oh  the 
part  of  the  government  of  the  United  States;  but  any  pre- 
Bunkption  Is  condnsively  rebutted  by  th6  lettei-  of  the  Sec- 
retary of  War;  If  Judge  Ewing  was  an  officer  of  the  Uni- 
ted States  prior  to  the  6th  day  of  November  or  the  9th  day 
of'Otitbber,  1862,  then  the  appointment  by  the  President 
was  iEi  mere  nullity;  The  letter  is  conclusive  evidence  of 
^he  tkct,  that  this  President,  by  n6  act  of  his,  had  appointed 
Judge  Ewing  colotiel,  prior  to  the  5th  of  November,  and* 
is  further  conclusive  of  the  fact,  that  neither  the  President 
<^  the  War  Department  intended  to  recognize  hiin  as  col- 
O!icfl,'^rio^  tO'the-Oth  dky  of  OctbbeK  '      .r 

SeveHtKl  '  <E)6nc6dtng  that  the  fkbts  at^  sufficient  to  make 
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Judge  Swing's  acts  as  colonel  the  acts  of  an  officer  de  facto; 
this,  it  is  claimed,  in  no  way  affects  the  case  at  bar.  In 
proceeding  directly  against  him  to  oust  him  from  office,  he 
might  t)e  estopped  from  denying  that  he  was  colonel ;  or, 
in  the  investigation  of  any  acts  done  by  him  in  that  capaci- 
ty, it  would  be  sufficient  to  show  that  he  was  such  officer  de 
facto;  but  here  the  policy  of  the  law  does  not  interpose  any 
such  estoppel,  and  the  principles  upon  which  it  is  based  do 
not  apply.  This  proceeding  is  not  against  Judge  Ewing  to 
try  his  title  to  the  office  of  Chief  Justice  at  a  particular 
date,  so  that  the  principle,  which  would  prevent  him  from 
defending  himself  by  showing  that  his  assumption  of  the 
office  of  colonel  was  wrongful;  neither  Is  it  a  case  where 
rights  have  grown  up  in  third  persons  by  reason  of  his  acts 
as  colonel.  In  such  cases  the  policy  of  the  law  forbids  an 
inquiry  as  to  what,  in  this  case,  is  the  real  and  only  ques- 
tion, which  is:  What  effect  did  these  acts  have,  not  upon 
the  rights  of  the  relator  or  the  incumbent,  but  upon  the 
State. and  the  office  of  Chief  Justice? 

Eighth.  The  office  of  colonel  in  the  volunteer  service 
of  the  United  States  has  been  herein  noted  as  an  "office 
[*49]  of  profit  or  trnst,  under  the  authority  of  the  United 
States."  If,  however,  as  has  been  sometimes  contended,  it 
should  be  held  to  be  an  office  under  the  State,  there  is  no 
evidence  of  any  appointment  or  recognition  of  Judge  Ewing 
as  colonel,  on  the  part  of  the  authorities  of  the  .State,  up  to 
the  time  when  his  commission  was  signed  by  Governor 
Robinson. 

y.  It  is  not  proposed  to  raise  any  point  against  the  reg- 
ularity of  Mr.  Watson's  election,  upon  the  ground  of  the 
absence  of  a  proclamation  that  an  election  would  be  held 
for  Justice,  except  so  £ar  as  such  absence  illustrates  the 
evils  to  which  the  construetion  of  the  law  of  this  case,  as 
claimed  by  the  relator,  must  inevitably  lead.  It  is  not  in- 
sisted that  the  mere  neglect  of  an  officer  to  Is^ue  a  procla- 
ligation  for  an  election,  would  render  such  election  nugatory 
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and  invalid,  especially  when  the  constiation  and  law  fix 
the  term  of  office  and  the  time  of  the  election.  In  this 
case,  however,  the  constitutional  term  had  not  expired,  and 
the  right  to  hold  an  election,  if  any  sach  existed,  was  depend- 
ent upon  facts,  of  the  existence  of  which  there  was  no  means 
of  communicating  offical  knowledge  to  any  officer  of  the 
State,  nor  is 'there  any  evidence  of  actual  or  constructive 
notice  in  this  case,  so  that  it  was  not  by  the  neglect  of  any 
officer  that  the  people  were  not  warned  of  the  election  in 
due  form  of  law;  but,  under  the  circumstances,  such  warn- 
ing could  not  have  been  given — no  officer  had  the  requisite 
data  upon  which  to  act  in  the  premises.  It  is  the  duty  of 
the  court,  in  settling  the  important  questions  here  pre- 
sented, to  give  due  weight  to  these  considerations  of  public 
policy;  not  for  the  purpose  of  overriding  the  law,  but  to  ar- 
rive at  a  correct  appreciation  of  the  objects  intended  to  be 
attained  by  the  law-making  power. 

Believing,  then,  that  there  was  no  vacancy,  within  the 
meaning  of  the  constitution,  in  the  office  of  Chief  Justice, 
more  than  thirty  days  prior  to  the  general  election  of  1862, 
that  such  vacancy  did  af*terwards  happen,  and  that  Judge 
Cobb  was  appointed  by  the  Governor  of  the  State  to  fill 
said  office,  we  claim  that  he  rightfully  and  legally  '<  holds 
and  enjoys"  said  office. 

The  opinion  of  the  Court  was  delivered  by 

Kingman  J. — ^This  is  an  information  in  the  nature  of  a  qiw 
vHtrrarUoSlod  by  the  Attorney  General  of  the  State,  upon 
the  relation  of  John  H.  Watson,  inquiring  of  the  respond- 
ent, Nelson  Cobb,  by  what  authority  he  holds  and  exercises 
the  office  of  Chief  Justice  of  this  State. 

The  facts  are  agreed  upon,  and  are  as  follows: 
Thomas  Ewing,  jr.,  was  duly  elected  Chief  Justice  for 
six  years,  from  January  29th,  1861,  and  having  been  com- 
missioned and  sworn  in,  entered  upon  the  duties  of  his 
office. 
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James  H.  Lane  (a  Senator  of  the  United  States  from  the 
State  of  Kansas),  was  on  the day  of ,  1862,  ap- 
pointed by  tlje  Secretary  of  War,  a  Recruiting  Commis- 
sioner. 

On  the day  of ,  1862,  and   more   than  thirty 

days  prior  to  the  geneiiil  election  of  1862,  said  Lane  ap- 
pointed Thomas  Ewing,  jr.,  an  Assistant  Recruiting  Commis- 
sioner, and  said  Ewing  immediately  and  more  than  thirty 
days  prior  to  such  election,  entered  actively  upon  the  work 
of  raising  recruits  for  the  volunteer  service  of  the  United 
States. 

The  members  of  the  11th  regiment  Kansas  Volunteers, 
prior  to  the  15th  of  September,  held  an  election,  and  certain 
persons  were  voted  for  by  the  members  of  said  regiment, 
and  those  persons  receiving  the  highest  number  of  votes  for 
the  respective  offices,  were  declared  elected.  In  this  way^ 
said  regiment  elected  its  company  officers.  Afterwards,  the 
persons  so  claimed  to  be  elected  company  officers,  voted  for 
a  colonel,  and  Thomas  Ewing,  jr.,  received  the  highest  num- 
ber of  votes  for  that  office,  and  the  persons  [*51]  so  elected 
company  officers,  afterwards  received  commissions  from  the 
Governor  of  Kansas,  according  to  their  rank  and  grade. 
On  the  15th  of  September,  1862,  Lane,  by  letter  of  that 
date,  appointed  Ewing  colonel  of  said  regiment,  and  Judge 
Ewing  immediately  thereupon,  entered  upon  the  duties  of 
the  office  of  colonel  of  the  11th  regiment  of  Kansas  Vol- 
unteers. 

And  the  same  day,  Ewing,  was  by  the  mustering  officer 
for  the  District  of  Kansas,  upon  said  letter  of  appointment 
and  the  indorsements  thereon,  mustered  into  the  service  of 
the  United  States  as  colonel  of  said  regiment,  and  at  once 
entered  upon  the  discharge  of  the  duties  of  ihat  office,  and 
was  recognized  as  colonel  by  the  officers  of  the  District  of 
Kansas,  and  the  Army  of  the  Frontier. 

Judge  Ewing  did  not  resign  the  office  of  Chief  Justice 
(unless   the  facts  herein  stated  constitute  a  resignation), 
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antiltne  2CM;h  day  of  October,  1862,  and  on  the  28tb  day  of 
November,  1862,  his  written  resignation  was  received  by 
Gov.  Robinson. 

No  commission  as  colonel  was  issaed  to  Judge  Ewing 
until  November  28, 1862,  nor  had  he  any  authority  to  act 
as  colonel  other  than  his  election  as  aforesaid,  and  his  ap- 
pointment by  Lane,  and  his  being  mustered  into  the  United 
States  service  as  colonel  of  the  11th  regiment  of  Kansas 

Volunteers. 

On  the  5tb  day  of  November,  1862,  a  letter  was  addressed 
to  Oolonel  Ewing  by  Edwin  M.  Stanton,  Secretary  of  War, 
stating  that  Ewing  had  been  by  the  President  appointed 
Colonel  of  the  said  11th  Begiment,  to  rank  as  such  from  the 
9th  day  of  November,  1862. 

At  the  general  election  in  1862,  John  H.  Watson  re- 
ceived more  tJuin  a  majority  of  all  the  votes  cast  for  Chief 
Justice. 

The  Board  of  State  Canvassers  which  assembled  on  the 
22d  day  of  December,  1862,  did  not  convass  the  votes  for 
Chief  Justice,  but  the  State  officers  elected  in  1862,  who 
by  law  compose  the  Board  of  Canvassers,  did  on  the  24th 
of  January  with  all  the  forms  prescribed  by  the  statute, 
canvass  the  votes  and  declare  Watson  elected  Chief  Justice. 
[*52]  There  was  no  proclamation  in  i*egard  to  an  election  for 
Chief  Justice  to  be  held  on  said  4th  day  of  November,  1862. 

On  the  28th  day  of  December,  1862,  Gov.  Robison  ap- 
pointed and  commissioned  Nelson  Cobb  as  Chief  Justice  in 
due  form  of  law,  to  fill  the  vacancy  occasioned  by  the  retire- 
ment of  Judge  Ewing,  Afterwards  Cobb  qualified  by  tak- 
ing the  oath  of  office,  has  ever  since,  and  still  is,  acting  as 
Chief  Justice. 

The  commission  issaed  to  Judge  Ewing  as  colonel,  as 
aforesaid,  was  dated  November  the  28th,  by  whicli  he  was 
to  rank  as  colonel,  as  aforesaid,  from  September  1st,  1862. 

Upon  this  statement  of  facts,  the  relator  claims; 

Ist    That  more  than  thirty  days  prior  to  the  general 
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election  of  1862,  Mr.  Ewing,  who  was  the  Chief  Justice, 
and  whose  term  was  unexpired,  accepted  and  held  an  office 
under  the  authority  of  the  United  States,  and  that  such  ac- 
ceptance and  holding  was,  under  the  constitution  of  this 
State,  a  vacation  of  the  office  of  Chief  Justice. 

2d.  That  a  vacancy  having  thus  occurred,  under  the 
Constitution  and  laws  of  this  State,  it  should  have  been 
filled  at  the  general  election  in  1862,  and  as  the  relator  re- 
ceived a  majority  of  all  the  votes  cast  at  such  election  for 
Chief  Justice,  that  therefore  he  is  entitled  to  the  office,  and 
to  the  interposition  of  this  court  to  oust  the  respondent. 

The  respondent  holds  the  office  by  virtue  of  an  appoint 
ment  by  the  Governor  of  the  State,  and  claims: 

1st.  That  without  regard  to  the  time  when  the  vacancy 
occurred,  there  is  no  constitutioniEil  atithority  for  holding  an 
election  to  fill  such  vacancy — that  it  could  be  filled  only  by 
appointment  by  the  Grovernor,  and 

2d.  That  the  vacancy  did  not  occur  more  than  thirty 
days  prior  to  the  general  election  of  1862,  and  that  there- 
fore [*53]  under  any  construction  of  the  constitution,  no 
election  could  be  held  for  filling  the  office. 

Although  technically  this  is  a  proceeding  between  the 
c>tate  and  the  respondent,  yet,  practically,  under  the  provis- 
ions of  our  statute,  it  is  instituted  for  the  pttq>ose  of  trying 
the  right  to  this  office  between  the  relator  and  the  respon- 
dent,  and  unless,  under  the  facts  and  the  law,  the  relator 
can  make  good  his  title,  then  he  is  not  entitled  to  the  judg- 
ment of  this  court  in  his  favor. 

The  record  and  the  argument  present  two  questions  for 
consideration: 

1st.  Is  there  any  constitutional  and  legal  authority  for 
filling  a  vacancy  in  a  judical  office  by  election,  and 

2d.  Did  a  vacancy  occur  in  the  office  of  Chief  Justice 
more  than  thirty  days  prior  to  the  general  election  in  1862. 

If  either  of  these  propositions  are  answered  in  the  negative, 
theii  thfe  relatof  is  not  entitled  to  the  ^office  he  claims. 
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If  it  should  appear  that  there  is  no  sufficient  authority  for 
filling  a  vacancy  in  a  jadicial  office  by  election,  then  any  in- 
quiry as  to  the  time  when  the  vacancy  occnrredin  the  case' 
will  be  nnnecessary.  We  will  therefore  first  see  what  is  the 
law  for  filling  vacancies  in  judicial  offices. 

The  Constitution  provides  for  the  filling  of  its  judicial  of- 
fices by  election,  and  that  "in  case  of  vacancy  in  any  judi- 
cial office,  it  shall  be  filled  by  appointment  of  the  Governor 
until  the  next  regular  election  that  shall  occur  more  than 
thirty  days  after  such  vancancy  shall  have  happened.''  (Sec. 
11,  Art  8.)  The  general  principle  is  that  the  judiciary  are 
elective.  The  exception  made  to  meet  possible  necessities, 
is  by  appointment  to  fill  vacancies,  but  that  appointment  is 
expressly  limited,  and  must  expire  at  the  next  regular  elec- 
tion that  occurs  more  than  thirty  days  after  the  vacancy 
shall  have  happened.  Thus  showing  that  it  was  the  inten- 
tion to  limit  the  exceptional  method  of  selecting  the  judi- 
cial*y  so  far  as  was  consistent  with  a  deliberate  excercise  of 
the  mode  of  filling  the  office  by  the  usual  mode  of  election. 

[*6i]  It  is  claimed  that  the  term  regular  election  means 
the  election  held  at  the  proper  time  for  filling  the  next  reg- 
ular term  of  the  particular  office  vacant.  If  this  is  the 
meaning  of  the  phrase  in  that  connection,  then  it  is  an  end 
to  this  controversy,  for  then  the  right  of  the  respondent  to 
hold  the  office  under  the  appointment  of  the  Governor  until 
the  expiration  of  the  full  term  for  which  Mr.  Ewing  was 
elected  cannot  be  doubted. 

The  term  regular  election  is  used  in  the  Constitution  in 
this  indtance  only.  The  general  election  is  defined  by  Sec 
2,  Art  4,  as  the  annual  fall  election,  and  it  is  the  use  of  the 
word  regular  instead  of  general  that  has  given  rise  to  most 
of  the  difficulty  on  this  point.  The  Constitution  has  pro- 
vided that  one  class  of  its  judiciary — that  is,  justices  of  the 
peac^  shall  be  elected  at  the  township  electioi^  in  March  byi 
declaring  justices  of  the  peace  to  be  township  officers*  No 
definite  Utne  is  fixed  for  the  election  of  th^  oth&r  portions 
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of  the  judiciary,  but  it  may  well  be  inferred  that  it  was  in- 
tended they  should  be  elected  at  the  general  election  at  the 
same  time  as  other  district  and  State  officers.  This  is  the 
view  taken  by  the  legislature,  and  they  have  provided  ac- 
cordingly in  the  law. 

To  have  used  the  word  general  in  designating  the  election 
at  which  the  gubernatorial  appointment  should  expire, 
would  have  produced  confusion  by  making  the  appointee  to 
the  office  of  justice  of  the  peace  hold  till  the  November  elec- 
tion while  his  successsr  could  only  be  elected  at  the  March 
election.  This  inconvenience  was  avoided  by  using  the 
word  regular  instead  of  general,  which  has  received  a  defi- 
nite meaning.  The  word  regular  means  conformable  to  an 
established  rule,  law,  or  principle,  and  the  exact  literal  sig- 
nification of  the  phrase  ^'next  regular  election,*'  is  the  next 
election  held  conformable  to  established  rule  or  law. 

The  Constitution  provides  for  two  such  elections  in  each 
year  —one  in  March  and  one  in  November.  Each  of  them 
[*55]  are  regular  elections  because  each  is  in  conformity 
with  the  established  rule  laid  down  in  the  Constitution.  At 
the  March  election  justices  of  the  peace  are  to  be  chosen;  at 
the  November  election  judges  of  the  district  and  justices  of 
the  Supreme  Court  are  to  be  chosen.  So  that  the  next  reg- 
ular election  is  the  one  next  oecuring  at  which  the  particu- 
lar class  of  judicial  officers  is  to  be  chosen. 
.  To  give  to  the  clause  the  cpustruction  claimed  by  the  re- 
spondent, would  be  not  only  violently  to  change  the  whole 
structure  of  the  section  by  making  the  word  regular  des- 
cribe the  term  for  which  the  officer  was  elected  instead  of 
the  election  at  whicli  the  appointment  expires  by  limitation, 
but  it  makes  all  that  part  of  the  section  nfter  the  wards  reg- 
ular election,  meaningless,  for  the  woi'ds  ^^that  shall  occur 
more  than  tlurty  days  after  such  vacancy  shall  Iiave  hap- 
pened," neither  add  to  nor  limit  the  meaning  of  the  clauae 
should  it  reoeive  tlie  interpretation  claimed. 

It  is  one  pf  the  fimdamental  oanons  of  ioterpfeUtion  that 
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if  possible  a  law  shafl  be  so  construed  as  to  give  to  each  part 
some  meaniDg,  and  this  rnle  wonld  be  violated  by  giving 
the  daase  such  a  construction  as  would  give  no  meaning  to 
the  latter  part  of  it.  By  giving  however  to  the  word  regu- 
lar its  just  meaning  as  above  indicated,  the  last  part  of  the 
clause  has  full  and  due  weight,  by  extending  the  limitation 
not  to  the  next  regular  election  only,  but  to  the  one  that 
shall  occur  more  than  thirty  days  after  the  vacancy  shall 
have  happened. 

We  think  it  plain  that  the  true  meaning  of  this  clause  of 
the  section  is  to  limit  the  time  for  which  the  appointment 
of  the  governor  is  to  run,  which  in  the  case  before  us  is  to 
the  next  general  election,  occurring  more  than  thirty  days 
after  the  happening  of  the  vacancy.  In  this  we  are  happy 
to  agree  with  the  executive  and  legislative  branches  of  the 
government,  each  of  which  have  acted  on  the  same  construc- 
tion of  the  clause  we  have  given  to  it. 

[*66]  The  constitution  makes  no  positive  provision  for 
an  election  to  fill  a  vacancy  in  a  judical  office,  but  as  we 
have  seen,  it  is  expressly  limited  to  the  time  for  which  the 
Governor  cau  appoint.  The  mode  of  filling  the  vacancy 
then  after  the  appointment  expires,  will  be  found  by  im- 
plication, or  looked  for  in  such  legislation  as  may  have  been 
based  on  Section  19,  Article  2  of  the  Constitution,  which 
gives  the  legislature  power  to  provide  for  the  filling  of  all 
vacancies  not  otherwise  provided  for  in  the  constitution. 
By  virtue  of  this  power  the  legislature  has  provided  that 
such  vacancies  shall  be  filled  at  the  proper  time,  by  election. 
(§  39,  p.  500,  Comp.  Laws,  1862.) 

This  brings  us  to  the  second  question: 

Did  a  vacancy  occur  in  the  office  of  Chief  Justice  more 
than  thirty  days  prior  to  the  general  election  in  1862?  To 
determine  this  question  requires  an  examination  of  the  con- 
stitutional provisions  affecting  the  case.  The  last  clause  of 
Section  13,  Article  8  of  the  Constitution,  is  as  follows: 

'*  And  such  justices  or  judges  shall  receive  no  fees  or  per- 
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quisitied,  nor  hold  any  other  office  of  profit  or  trast  under 
the  authority  of  the  State  or  United  States,  during  the 
term  of  office  for  which  said  justices  and  judges  shall  be 
elected,  nor  practice  law  in  any  of  the  courts  of  the  Stftte 
during  their  continuance  in  office." 

IH;  is  clear  that  it  is  not  the  intention  of  this  provision  to 
prescribe  rnles  by  which  the  existence  of  a  vacancy  in  any 
of  the  judicial  offices  named  is  to  be  ascertained.  Even  af- 
ter a  removal  from  or  resignation  of  office,  the  justices  and 
judges  named  are  still  plainly  and  unequivocally  bound  by 
the  constitutional  inhibition  until  the  expiration  of  the 
term  for  which  they  were  elected.  The  disqualification  at- 
taches to  the  individual  and  not  to  the  incumbent  of  the 
office.  The  object  sought  to  be  accomplished  by  this  provi- 
sion, is  that  our  high  judical  officers  may  be  removed  as 
far  as  possible  from  the  temptation  to^  use  the  power  and 
[*57]  influence  of  their  positions  and  authority  for  their 
own  advancement.  To  prevent  their  minds  from  being  dis- 
tracted from  their  legitimate  duties  by  ambitious  hopes  and 
struggles  for  preferment,  to  raise  them  above  those  political 
and  partisan  contests  so  unbecoming  the  desired  purity,  im- 
partiality and  calmness  of  the  judicial  character.  Its  effect 
is  to  prevent  the  acceptance  of  any  other  office  by  a  judge 
or  justice,  the  term  of  whose  judicial  office  has  not  expired, 
and  to  render  such  acceptance  void.  The  entire  scope  and 
object  of  this  provision  are  so  widely  different  from  those 
applicable  to  members  of  the  legislature  or  to  executive 
offices  as  to  clearly  show  by  a  comparison.  Section  6,  Ar- 
ticle 2,  uses  this  language: 

"If  any  person  after  his  election  to  the  legislature  be 
elected  or  appointed  to  any  office  under  the  United  States, 
his  acceptance  thereof  shall  vacate  his  seat'' 

Section  10,  Article  1,  is  as  follows:  "No  member  of 
Congress  or  officer  of  the  State  or  of  the  United  States, 
shall  hold  the  office  of  Governor  except  as  herein  provided." 

One  cannot  examine  these  several  provisions  without 
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pejrceiving  at  onoe  that  the  parpose  of  tho  judiciary  claose 
is  to  prevent  a  vacaocj  by  the  acceptance  or  holding  of  any 
other  office  daring  the  term  for  which  the  incumbent  was 
elected,  while  the  parpose  of  the  provision  for  the  legisla- 
tive  and  execative.  offices  is  to  create  a  vacancy  in  case  of 
their  acceptance  of  certain  specified  classes  of  offices. 

If  the  Governor  of  the  State  while  in  office  be  elected  as 
one  of  the  justices  of  the  Sapreme  Court,  his  acceptance  of 
the  latter  position  would  vacate  at  once  the  former;  but  if 
one  of  the  justices  of  the  Supreme  Court  should  be  elected 
Governor  for  a  term,  any  part  of  which  was  included  in  the 
term  for  which  he  was  elected  justice,  he  would  be  lield  in- 
eligible  to  the  office  of  Governor,  and  if  he  should  intrude 
into  the  office,  would  be  subject  to  ouster  by  judicial  pro- 
ceedings. In  such  a  case  in  proceeding  against  such  person, 
[*58]  the  showing  that  he.  was  elected  to  and  was  acting  in 
that  office  would  be  no  detense,  because  the  Constitution 
absolutely  prohibits  him  from  holding  that  office,  and  the 
attempted  defense  would  be  based  upon  a  palpable  viola- 
tion of  a  fundamental  law  of  the  State.  His  title  and  right 
to  the  office  of  justice  would  not  be  directly  affected  by  his 
acceptance  of  the  office  of  Governor.  He  would  still  remain 
in  his  judicial  office  because  the  acceptance  of  the  other 
office  would  be  illegal,  void  and  of  no  effect. 

The  ineligibility  of  the  '' justices  and  judges"  attaches 
to  them  as  individuals,  and  not  merely  in  office,  and  ex- 
tends not  only  while  thej  hold  office,  but  daring  the  term  for 
which  they  are  elected.  Nor  is  the  principle  changed  when 
the  office  emanates  from  another  authority.  The  constitu- 
tional inhibition  remains  the  same.  It  is  still  the  law 
which  governs  the  courts  of  this  State — an  unchanging  and 
anbending  rule  from  which  there  is  no  escape. 

It  is  true  that  as  a  government  the  State  of  Kansas  has 
no  control  ovqr  the  eligibility  or  qualifications  of  officers  of 
the  United  States.  If  one  of  the  judges  of  the  State  accepts 
an  office  under  the  United  States  and  that  government  per- 
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mits  him  to  perform  its  duties  abd  receive  its  emolmnents, 
it  is  a  matter  over  which  the  tribanals  of  the  State  havto  no 
control;  but  when  the  legal  qnestioii  is  properly  presented, 
it  becomes  their  duty  to  declare  the  law,  atid  that  law  is  not 
changed  by  the  want  of  power  to  follow  its  violation  into 
another  jurisdiction.  It  still  remains  the  fundamental  law 
of  this  State,  governing  its  courts  and  furnishing  the  rule 
for  its  guidance. 

While  we  cannot  interfere  with  the  tenure  of  oflSce  which 
the  United  States  may  prescribe  for  its  ofiScers,  it  is  clearly 
within  our  province  to  declare  what  effect  the  acceptance  of 
such  an  office  will  have  on  the  tenure  of  an  officer  of  this 
State,  and  when  that  is  declared  by  the  constitution,  courts 
[*69]  have  no  other  duty  than  to  apply  it  in  cases  properly 
before  them. 

Violation  of  law  by  an  officer  or  misconduct  in  office  do 
not  of  themselves  work  a  vacation  of  office  though  they  may 
be  causes  for  removal.  Taking  fees  is  prohibited  to  judges; 
yet  the  taking  of  a  fee  by  a  judge  would  not  vacate  his  of- 
fice, though  it  would  be  a  good  ground  for  his  removal. 
We  think,  therefore,  that  it  is  manifest  that  this  constitu- 
tional provision  does  not  provide  for  a  vacancy  or  in  any 
way  prescribe  a  rule  for  the  ascertainment  of  one.  Now, 
is  there  atiy  other  clause  in  the  constitution  bearing  upon 
the  question  as  it  is  presented^  And  as  it  is  only  in  that 
instrument  that  the  tenure  of  the  judicial  office  can  be  found, 
vie  reach  the  conclusion  that 'the  mere  acceptance  of  an  of- 
fice under  the  United  States  does  not  of  itself  vacate  the 
office  of  judge. 

If,  however,  our  reasoning  on  this  point  should  fail  in 
convincing  any  mind,  an  inquiry  into  the  question  of  fact 
disclosed  in  the  record,  will  lead  to  the  same  conclusion  so 
far  as  the  final  disposition  of  this  case  is  concerned.  That 
is  that  under  any  view  of  the  law.  Judge  Ewing  had  ac- 
cepted no  office  under  the  United  States  previous  to  the 
26th  day  of  October,  lS62.     His  resignation  6n  that  dky 
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shows  that  up  to  that  time  he  considered  himself  as  holding 
the  oflBce  of  Chief  Justice,  and  aa  not  having  previously  by 
any  act  of  his  resigned  the  office  either  by  doing  so  ex- 
pressly or  by  implication.  Did  he  in  law  hold  an  office  un- 
der the  United  States! 

An  office  in  this  country  can  only  be  created  by  law.  A 
deputy  Ke^ruiting  Commissioner  under  James  H.  Lane  is 
not  an  officer  known  to  or  recognized  by  either  State  or  na- 
tional laws..  The  appointment  by  Mr.  Lane,  "Eecruiling 
Conrmissioner,"  of  a  colonel  in  the  volunteer  service  of  the 
United  States,  is  without  the  shadow  of  warrant  ui  law. 

[*60]  The  regiment  was  not  raised  under  the  militia  laws 
of  this  State,  and  the  pretended  election  of  Judge  Ewing  by 
the  company  officers,  was  a  proceeding  not  known  to  the  law, 
and  a  mere  nullity.  The  effect  of  mustering  Judge  Ewing 
into  the  service  of  the  United  States,  could  not  be  to  make 
him  an  officer  of  the  United  States.  If  so,  it  would  be  in 
the  power  of  a  mustering  officer  to  create  officers  without 
the  intervention  of  the  President,  or  any  other  legally  con- 
stituted appointing  power.  It  is  apparent  therefore,  that 
none  of  the  alleged  facts  from  which  it  is  claimed  that 
Judge  Ewing  held  the  office  of  colonel,  had  any  legal  effect 
whatever. 

An  officer  is  defined  as  **one  who  is  lawfully  invested  with 
an  office."  Judge  Ewing  could  not  accept  an  office  which 
was.  not  tendered  to  him  by  some  authority  having  the  legal 
right  to  make  such  tender.  In  contemplation. of  law  he 
could  not  become  an  officer  by  his  own  acts  or  on  his  own 
motion.  If  he  was  an  officer  he  was  legally  entitled  to 
hold  and  enjoy  the  office.  Yet  after  the  appointment  and 
mustering,  in  of  Judge  Ewing,  and  atlber  he  had  entered  up- 
on the  discharge  of  his  military  duties,  if  the  President  or 
Governor  had  exercised  the  power  conferred  upon  them  by 
law  and  appointed  another  man  to  the  office  of  colonel  of 
the  11th  Regiment,  the  person  so  holding  the  commission 
would  have  been  clearly  entitled  to  the  office. 
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The  letter  of  the  Secretary  of  War  of  the  date  of  6th  of 
November,  1862,  notifjing  Judge  Ewing  that  he  had  been 
appointed  colonel  to  rank  as  such  from  the  9th  day  of  Octo- 
ber, is  conclusive  evidence  of  the  fact  that  the  President  by 
no  act  of  his  had  appointed  him  colonel  prior  to  the  5th  of 
November,  and  of  the  further  fact  that  neither  the  Presi- 
dent or  Secretary  of  War  intended  to  recognize  him  as  ooU 
onel  prior  to  the  9th  day  of  October.  [*6l]  If  he  was  an 
officer  prior  to  that  time  his  appointment  at  that  time  was  a 
nullity.  We  do  not  propose  to  inquire  into  the  responsibili- 
ties and  rights  of  a  person  exercising  the  duties  of  an  office 
without  sufficient  authority.  Such  a  discussion  is  foreign 
to  the  questions  involved  in  this  case  and  would  be  useless. 
Sufficient  is  shown  that  up  to  a  period  less  than  thirty  days 
prior  to  the  general  election  in  1862  Judge  Ewing  did  not 
rightfully  and  by  virtue  of  any  competent  authority  hold  an 
office  under  the  United  States. 

Wherefore  judgment  is  given  for  the  defendant  in  this 
case,  and  against  the  informant,  John  H«  Watson,  for  costs. 

Bailey  J.,  concurring. 

OoBB  C.  J.,  not  sitting  in  the  case. 


The  Spatb  of  Kansas,  m  rel.  The  Attobnbt  Oensral,  t^. 
Thb  Boabb  of  Ooitktt  OoioasaxoiTBBS  of  Lbayxv- 

WOBTH   GOWTT, 

1.  Tax.  State  or  Territorial  taxes  are  imposed  upon  the  people  of  the 
State  or  Territory,  and  the  individuals  upon  whose  property  the  tax 
is  imposed,  or  who  ore  personally  required  to  pay  it,  are  alone  debt* 
•ors  for  taxe£. 

2.  CoLLBOTiON  OF  TAXES.  The  duties  imposed  upon  county  offioeire  in 
the  colieetion  of  State  taxes  are  imposed  upon  the  offleers,  not  the 
cottnties,  and  for.  the  benefit  ofthe^S^^ote,  not  of  the  connties.  Laches 
in  non-collection  of  such  taxes,  ia  imputable,  not  to  counties,  but  to 
theState.  •   '. 
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8.  Tax:  Statntes.  TheTemtorial  tax  of  three  mills  on  the  dollar  impoBed 
under  the  law  of  1860,  was  on  the  then  taxable  properly,  and  the  poll 
tax  against  the  then  taxable  individuals  of  the  Territory.  The  act  of 
Feb.  26,  1863,  to  "require  certain  counties  to  leyy,  collect  and  pay 
over  delinquent  Territorial  taxes,'*  attempts  to  impose  the  aggregate 
of  the  imcoUected  taxes  upon  the  propttty  taxable  within  the  delin- 
quent counties  according  to  the  assessment  of  1863 — and  was  not  an 
attempt  to  collect  the  old  tax — ^is  the  levyinff  of  a  tax  within  the 
meaning  of  the  provisionB  of  Sec.  4  of  Art.  11  of  the  Constittttion. 

4. :  Constitution,    The  Act  of  Feb.  26, 1863,  failing  to  "distinctly 

state  the  object  of  the  sane'*  within  the  meaning  of  Art.  -11,  Sec.  4, 
of  the  Constitution,  and  not  providing  "for  a  uniform  and  equal  rate 
of  assessment  and  taxation**  within  the  meaning  of  Art.  11,  Sec.  1, 
held  to  be  void.    (See  HintB  v.  Leavenworth,  3  Eas.,  *186.) 

Original  Proose/Ungs  in  Mandamus. 

TflJB  facts  appear  ia  the  opiDion  of  the  coart. 

TT.  W.  Outhrie^  Attorney  General^  and  E,  V.  Banksy  for 
the  State. 

The  writ  of  mandamus  will  issne  to  compel  inferior  tri- 
bunals and  public  officers  to  perform  positive  duties,  upon 
their  refusal  so  to  do.  The  expiration  of  the  time  within 
which  a  duty  is  to  be  performed  by  public  officers  without 
performance,  is  a  refusal  to  perform. 

The  commissioners  of  certain  counties,  including  those 
of  Leavenworth  county,  are  required  by  act  of  1868  to  levy 
and  collect,  along  with  the  other  taxes  for  A.  D.  186B,  a  cer- 
tain tax  sufficient  for  a  certain  purpose.  This  purpose  is 
declared,  and  the  duty  becomes  fixed  when  the  auditor's 
notice  has  been  given.  This  notice  has  been  duly  given, 
and  the  commissioners  have  failed  to  perform,  they  being 
required  to  do  so  3d  Tuesday  in  August.  (Act  1863,  page 
102,  Sec.  14.) 

The  Territorial  legislature  as  a  necessary  incident  of  the 
powers  conferred  by  the  organic  act  had  a  legal  right  to 
provide  a  necessary  government,  and  for  the  collection  of 
the  necessary  revenue  to  support  the  same«  in  auoh  mann&r 
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as  it  should  see  Jit  to  enacty  and  when  Bach  provisions  had 
been  made,  no  power  but  Congress  could  question  them. 
Legislative  expenses,  Auditor,  Treasurer,  School  Superin- 
tendent, were  decided  necessary,  and  revenue  to  meet  such 
expenses,  was  ordered  from  time  to  time. 

[*63]  To  raise  such  revenue  it  is  provided  by  act  of 
1858,  page  379,  that  the  treasurer  shall  charge  against  the 
several  counties  the  tax  apportioned  thereto.  The  right 
to  ^^appertion  and  to  charge"  against  a  county  an  amount, 
necessarially  imposes  upon  such  county  the  obligation  to 

pay- 

And  further,  no  provision  of  law  having  ever  existed  era- 
powering  the  Territory  to  enforce  the  collection  of  taxes 
from  individuals,  but  ample  power  existing  in  the  counties, 
the  duty  of  raising  the  amount  charged  against  a  county 
devolves  upon  that  county  alone.  The  Act  of  1860  (for 
instance),  page  176,  provides  the  per  cent  that  is  required  to 
be  raised  upon  the  taxable  property  of  the  Territory  for 
territorial  revenue.  The  term  'levied"  as  there  used, 
means  the  determination  of  the  amount  of  revenue  neces- 
.  sary  to  be  raised — ^nothing  more. 

By  act  of  1860,  page  43,  Sec.  15,  the  Oounty  Court,  are 
required  '^to  apportion  and  order  the  levying  of  taxes  as 
provided  by  law."  This  duty  extends  to  all  taxes  which 
the  county  is  required  to  provide  for  the  collectiou  of,  and 
of  course  includes  the  territorial  revenue,  since  the  county 
alone  is  authorized  to  perform  this  act. 

The  amounts  of  revenue  apportioned  and  charged  against 
the  several  counties  and  unpaid,  are  fully  shown  by  the 
auditor's  books.  To  compel  the  payment  of  the  delinquen- 
cies as  thus  shown,  as  well  as  to  authorize  the  counties  to 
raise  the  amounts  necessary  therefor,  is  the  purpose  of  the 
act  of  1863. 

The  term  ''to  levy  according  to  law,"  signifies  in  its  com- 
mon acceptation,  to  raise j  to  collect  by  assessment  aooord- 
ing  to  law,  and  as  used  in  the  act  of  1663,  means  to  order 
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the  reyenu^  which  the  counties  have  been  heretofore  ordered 
to  assess  and  collect,  and  failed  to  do,  as  shown  by  the  proper 
records,  to  be  now  done.  Ko  other  construction  [*64]  can 
be  allowed  since  the  territorial  officers  had  no  authority  to 
assess  or  collect.  Had  the  territorial  officers  the  right  to 
enforce  from  the  counties  the  amounts  stated  in  the  audi- 
tor's notice,  the  State  authorities  now  possess  the  same  right. 

By  virtue  of  the  principles  of  international  law,  when  the 
State  succeeded  the  Territory,  it  succeeded  to  all  the  rights 
and  liabilities  attaching  to  the  Territory  as  existing  at  that 
time  within  the  territory  of  the  present  State.  9  Wiscon- 
sin, page  38,  conclusively  states  the  case,  it  being  an  action 
against  the  State  to  compel  the  State  to  pay  for  a  capitol 
building  erected  for  the  Territory. 

In  addition  thereto,  t)ie  people  of  the  State  in  adopting 
such  change,  expressly  agreed  that  no  change  should  result 
therefrom  in  such  rights  and  liabilities  (see  Sec.  1,  2,  3  and 
4  of  Schedule  to  Constitution),  and  their  legislatures  have 
since  made  provisions  for  carrying  such  agreement  into 
effect,  among  others,  providing  payment  for  territorial 
creditors,  and  to  enforce  collection  of  territorial  credits. 
The  State  then  holds  the  same  obligation  against  the  said 
counties  that  the  Territory  did.  Not  only  is  State  legisla- 
tion upon  this  subject  valid,  but  its  purpose  is  equitable. 

Tliis  county  having  received  equal  benefits  with  the  other 
counties  which  have  in  part  paid  their  said  obligations,  in- 
justice would  be  done  were  said  county  suffered  to  refuse 
to  perform.  Already  has  this  county  saved  the  use  of  the 
amount  of  their  s)iare  of  the  territorial  tax  for  several 
years,  while  other  counties  h«ve  supported  the  government 
for  its  benefit. 

F.  P.  FUawilliam  and  R.  Crosier^  for  respondents: 

The  respondents  claim  that  the  law  of  1868,  which  the 
Attorney  General  seeks  to  enforce,  is  void. 
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[*65]  Ist.  Because  the  act  of  1863,  is  not  in  conformity 
with  Sec.  4,  Art.  11,  State  Constitation. 

2d.  The  delinquent  taxes  sought  to  be  collected,  are  due. 
if  due  at  all,  to  the  Territory,  and  not  to  the  State. 

Again,  taxes  are  imposed  by  law  upon  the  property  of  in- 
dividuals, or  upon  them  personally.  Counties  are  not  there- 
fore the  debtors  for  such  tax,  but  the  persons  whose  property 
is  taxed. 

No  law  previous  to  the  act  of  1863,  attempted  to  charge 
counties  with  the  responsibility  of  collecting  taxes  or  at- 
tempted to  make  them  liable  for  such  taxes.  Sec.  1  (Chap. 
28,  p.  409,  Comp.  L.,  1862),  defines  the  corporate  powers 
of  the  counties. 

Again,  property  has  at  difierent  times  been  sold  for  taxes, 
before  £he  passage  of  the  Act  of  1863,  and  persons  have  lost 
and  acquired  title  to  property  under  the  laws  enforceing  the 
payment  or  collection  of  delinquent  taxes. 

Parties  may  also  have  acquired  title  to  property  since  the 
year  I860,  and  before  the  passage  of  the  act  of  1S63.  To 
charge  their  property  with  this  delinquent  tax  when  they 
have  discharged  every  burthen  the  territorial  and  State 
government  imposed  on  them,  would  certainly  afifect  the 
substantial  rights  of  individuals,  and  would  be  an  arbitrary 
exercise  of  jx)wer,  giving  birth  to  great  injustice,  unre- 
strained by  the  Constitution  of  the  State  and  of  the  United 
States. 

3d.  The  act  of  1863,  is  in  direct  conflict  with  Sec.  1, 
Art  11,  State  Constitution. 

The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J. — This  is  a  motion  for  a  mandamus  to  compel 
the  defendants  to  levy  with  the  taxes  of  1863,  an  additional 
sum  of  $21,131.24  of  unpaid  territorial  taxes  under  the 
"Act  to  require  certain  counties  to  levy,  collect  and  pay 
over  delinquent  territorial  taxes."  (Chap.  63,  Laws  of 
1863.)    The  motion  is  founded  upon  a  sworn  petition  of  the 
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[*60]  Attoniejr  General,  aUepring  ^Hhat  heretofore,  to- wit,  Jnly 
Ist,  1863,  there  was  due  from  Leavenworth  county  in  said 
State,  to  said  State  of  Kansas,  the  sum  of  twenty-one  thou- 
sand one  hundred  and  thirty-one  dollars  twenty-four  cents, 
the  same  being  the  amount  of  territorial  tax  due  from  said 
county,  as  it  appears  from  the  records  of  the  territorial  and 
State  Auditor's  books,  under  the  provision  of  the  various 
laws  to  provide  for  revenue,  enacted  since  January,  A.  D. 
1858,  by  the  Governor  and  Legislative  Assembly  of  the 
Territory  of  Kansas,  by  reason  of  the  said  county  having  failed 
and  n^lected  to  levy  and  collect  the  same  according  to 
law." 

The  petition  also  alleges  the  giving  by  the  auditor  to 
the  clerk  of  said  county,  and  by  him  to  the  defendants  the 
notice  required  by  said  act,  and  that  they  ^^have  failed  and 
refused  to  levy  along  with  the  other  taxes  for  the  year  A. 
D.  1863,  a  tax  for  the  payment  of  the  said  sum  or  any  por- 
tion thereof,  or  to  issue  the  bonds  of  said  county  of  equal 
amount  therefor,"  and  prays-  for  a  writ  of  mandamwi  to 
compel  the  levy  of  such  tax,  etc. 

Section  1st  of  the  act  of  Feb.  26,  1863,  under  which 
this  proceeding  is  instituted,  is  as  follows: 

^'That  the  Auditor  of  State  is  hereby  authorized  and 
requested  to  give  notice  on  or  before  the  first  day  of  July 
1863,  to  the  county  clerks  of  such  counties  as  have  failed 
or  neglected  to  levy  according  to  law  the  amount  of  terri- 
torial tax  due  from  them,  as  it  appears  from  the  records  ot 
the  territorial  and  State  Auditor's  books,  under  the  pro- 
visions of  the  various  laws  to  provide  for  revenue  enacted 
since  January  Ist,  A.  D.  1868,  such  notice  to  set  forth  the 
amount  of  tax  due  from  the  county  to  which  it  is  sent  un« 
der  the  provisions  of  the  act  aforesaid." 

Section  2d,  provides  that  the  several  boards  of  the 
county  commissioners  of  the  counties  to  which  said  nptice 
shall  be  sent,  shall  levy  and  collect  along  with  the  other 
taxes  for  the  year  1863,  the  amount  specified  in  the  audi 
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tor's  notice  aforesaid,  aod  shall  pay  the  same  into  the  State 
treasury. 

[*67]  It  is  claimed  by  the  defendant's  counsel  who  ap- 
peared and  opposed  the  motion,  that  the  act  in  question  is 
void  for  non-conformity  to  Sec.  4,  of  Art.  11  of  the  Con- 
stitution of  the  State,  which  reads  as  follows: 

"No  tax  shall  be  levied  except  in  pursuance  of  a  law 
which  shall  distinctly  state  the  object  of  the  same,  to  which 
object  only  such  tax  shall  be  applied." 

No  such  statement  is  found  in  the  act  we  are  considering. 
But  it  is  claimed  by  the  relator  that  the  law  being  for  the 
purpose  of  collecting  unpaid  taxes  due  from  the  several  de- 
linquent counties  to  the  State,  no  such  provision'  is  neces- 
sary, it  being  not  the  levy  of  a  new  tax  but  the  collection 
of  one  already  laid.  There  is  force  in  the  argument  if  its 
premises  are  correct.  But  are  such  taxes  due  Jrom  the 
countiesf 

State  or  territorial  taxes  are  imposed  by  law  not  upon 
counties  but  upon  the  people  of  the  State  or  Territory,  and 
the  individuals  upon  whose  property  the  tax  is  imposed  or 
who  are  personally  required  to  pay  it,  are  alone  debtors  for 
such  tax.  Nor  have  the  counties  ever  until  the  passage  of 
chapter  6U  of  the  laws  of  1863,  been  charged  with  the  re- 
sponsibility of  collecting  or  in  any  manner  made  liable  for 
such  taxes. 

The  first  section  of  chapter  28  of  the  laws  of  1860  (p. 
409,  Comp.  Laws,  1862),  defines  the  corporate  powers  of 
counties,  as  follows:. 

'*•  That  each  organized  county  within  this  Territory  shall 
be  a  body  politic  and  corporate,  and  as  such  shall  be  em- 
powered for  the  following  purposes.  Firat^  to  sue  and  be 
sued.  Second^  to  purchase  and  hold  real  estate  to  the  use 
of  the  county  and  lands  sold  for  taxes  as  provided  by  law. 
Thirds  to  sell  and  convey  any  real  or  personal  estate  owned 
by  the  county,  and  make  such  order  respecting  the  same  as 
may  be  deemed  conducive  to  the  interests  of  the  inhabitants. 
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Fowrth^  to  make  all  contracts  and  do  all  other  acts  in  rela- 
tion io  the  property  and  concerns  of  the  county  necessarj 
[*68]  to  the  exercise  of  its  coi-porate  or  administrative  pow- 
ers.  Fifths  to  exercise  such  other  and  further  powers  as 
may  be  especially  conferred  by  law." 

This  law  of  the  Territoryia  adopted  by  the  Constitution 
and  in  full  force  under  the  State  government.  The  powers 
conferred  carry  with  them  their  corresponding  obligations, 
but  it  is  impossible  to  infer  from  it  or  from  any  other  law 
in  force  before  the  passage  of  the  act  of  1863,  Chap.  60, 
above  referred  to,  any  responsibility  of  the  county  to  the 
Territory  or  State,  for  territorial  or  State  taxes  niiie  from 
the  people  within  its  limits. 

No  obligation  was  imposed  upon  counties  by  the  statute 
for  such  taxes,  nor  any  power  given  them  to  assume  such 
responsibility.  It  is  true  the  law  imposes  important  duties 
upon  county  officers  in  the  collection  of  such  taxes,  but 
their  duties  are  imposed  upon  the  several  officers  and  not 
upon  the  county.  They  are  performed  not  for  the  benefit 
of  the  county  but  of  the  State,  and  the  State  having  the  sole 
right  to  the  benefit  of  such  duties,  has  alone  an  ample 
remedy  to  coerce  their  performance  by  mandamus.  Laches 
in  the  non-collection  of  such  taxes  is  therefore  imputable 
not  to  the  county  but  to  the  State.  And  no  ground  is  per- 
ceived for  holding  such  unpaid  tax  to  be  due  from  the 
county. 

Does  the  act  in  question  provide  for  collecting  the  old 
tax,  or  does  it  levy  a  new  one  upon  the  residents  of  and  per- 
sons having  property  within  such  counties t 

if  it  provides  for  collecting  the  old  tax  imposed  by  the 
law  of  I860,  the  persons  to  pay  that  tax  and  the  amount  to 
be  paid  by  each  must  be  the  same  as  they  would  have  been 
by  the  provisions  of  that  law.  By  the  law  of  1860,  a  tax  of 
three  mills  upon  the  dollar  was  imposed  upon  the  taxable 
property  of  the  State  according  to  the  assessment  of  that 
year,  and  fifty  cents  upon  every  white  male  person  between 
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the  ages  of  twenty-one  and  fifty  years,  while  the  act  ot 
1863,  imposes  the  aggregate  of  the  uncollected  [*69]  tax  up- 
on the  property  taxable  within  such  counties  according  to 
the  assessment  of  the  year  1863.  These  changes  must  vary 
essentially  the  amount  imposed  upon  different  parcels  of 
real  estate,  and  impose  a  tax  for  personal  property  upon 
many  not  liable  to  tax  under  the  law  of  1860.  Most  dearly 
then  the  act  in  question  attempts  not  the  collection  merely 
but  the  levying  of  a  tax  within  the  meaning  of  the  constitu* 
tional  provision  cited. 

Sec.  1  of  Art.  11  of  the  Constitution,  provides  that  '^the 
legislature  shall  provide  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,"  and  this  clause  most  clearly  implies 
that  taxes  shall  be  levied  only  according  to  such  uniform 
and  equal  rate.  To  comply  with  this  provision,  that  taxes 
must  be  assessed  uniformily  upon  the  property  of  all  parts 
of  the  State,  and,  while  it  may  be  quite  consistent  with  jus- 
tice and  with  this  constitutional  provision  that  persons 
owing  taxes  imposed  by  the  law  of  1860,  should  be  com- 
pelled to  pay  them,  to  collect  such  taxes  of  others  because 
they  now  reside  or  have  property  within  the  same  county, 
unless  the  whole  State  is  subjected  to  the  same  burthen, 
seems  manifestly  consistent  with  neither. 

Reluctant  as  we  are  to  differ  with  the  legislative  branch 
of  the  government,  we  are  compelled  to  conclude  that  the 
act  of  1863,  in  question,  is  inconsistent  with  the  provisions 
of  the  Constitution  above  cited,  and  therefore  void,  and  the 
application  for  a  mandarmis  must  therefore  be  denied.  Mo-^ 
tion  denied. 

AU  the  Justices  concurring. 
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[*70]  Thohas  Butohsb  y.  Thb  Bank  of  Bbownsvillb. 

1.  Judgment:  Pleading.  Tlie  judgment  of  a  court  having  no  jurisdic- 
tion either  of  the  person  or  of  the  sulgect  matter,  is  a  nullity.  {Mastin 
V.  Gray,  19  Kas. ,  461 .)  At  common  law,  in  suits  on  foreign  jidgments, 
it  was  not  necessary  to  aver  jurisdiction  of  the  court  rendering  it.* 

2. :  Jurisdidum,    Courts  of  general  jurisdiction  are  presumed  to 

have  had  jurisdiction  until  the  contrary  dearly  appears,  and  ever3r  pre- 
sumption is  in  favor  of  jurisdiction.  (Dexter  v.  Cochran,  17  Kas.,  450; 
irayyi(W9.Coir»»,15Kas.»637.)  In  this  the  Code  has  not  changed  the  com- 
mon law  rule.  A  petition  held  not  necessarily  bad  on  demurrer,  mesely 
because  it  omitted  to  show  jurisdiction  in  the  foreign  court  rendering 
the  judgment  sued  upon. 

3.  •  ;  Judicial  Notice.  Where  the  petition  sets  out  a  judgment  re- 
covered in  the  court  of  common  pleas  in  Pennsylvania,  the  courts  of 
Kansas  wiU  take  notice  of  the  constitutions  of  sister  States,  and  herein, 
that  by  the  constitution  of  Pennsylvania  the  court  of  common  pleas  is 
a  common  law  court,  having  original  and  appellate  junsdiction,  and 
that  a  judgment  obtained  therein  in  a  regular  course  of  common  law, 
is  conclusive.* 

4.  ■,:  Code  construed.    8ec.  190  of  the  Civil  Code  is  confined  to  cases 

[1]  Itii  wttled  M  the  Uw  in  this  BUte,  Hut  *  panoiul  judgment  entered  without  notice 
to  the  defendant  Is  lendegredntthoat  Joxiadlctlon,  and  Is  yold.  (JtcHTeUl  v.  EdU,  M  Kee., 
106.) 

[2]  It  will  be  preemned,  in  the  abeenee  of  evidence  to  theoontnry  in  favor  of  ooorts  of 
general  jniiediotion  of  aleter  States,  that  they  have  the  authority  they  aeenne  to  exawJee, 
ad  that  the  modea  of  irooedure  punned  by  them,  ttioQ^  different  from  that  ertabliahed 
!  by  the  lawa  of  this  State^  are  authorised  by  the  laws  of  the  State  tn  which  they  act  iLlOdg0 

«.  Cqfflfi,  16  Eas.,  277 ;  Ward  v.  Baker,  16  See.,  81 ;  Haynu  v.  Couren,  16  Kas.,  6S7.) 

Courts  wlU  take  Judicial  notice  of  the  kw.  {Topeka  v.  TiU!U,  6  Kas.,  812.)  Of  the  con- 
stitution of  a  sister  State  so  fares  the  Jurisdiction  of  its  courts  is  shown.  (Dodge  v.  Cqf- 
€n,  15  Kas.,  277.)  Of  aU  prior  proceedings  in  a  caM..(Statev.  Bowen,  16  Kas.,  476.)  Of  the 
day  on  which  a  geiieral  election  is  held.  {Ellis  r.  Bedding  12  Kas.,  306. )  Will  take  Judicial 
totice  of  What  the  booke  of  pubUribed  laws  eontaln ;  of  what  the  eoroUed  bUls  contain ;  of 
what  the  legislative  Journals  contain,  and  indeed  of  everything  that  Is  allowed  to  affect  jQie 
validity  otf  meaning  of  any  law  In  any  reepect  whatever.  (Divieion  cf  Howard  Co.,  16 
Kas.,  Iftk)  Of  the  time  when  State  snd  county  ofiloen  are  to  be  deoted.  (  Woodv.  SartUng, 
16  Kas, ,  112.)  Judicial  notice  wUl  not  be  taken  of  the  time  for  the  election  of  Justices  of 
the  peace.  (  Wood  v.  BarUing,  16  Kas.,  IIX)  Of  the  laws  of  a  foreign  State.  {Porter  v. 
TFi/(f,eKas.,  46B.).Whethcr  atownor  dty  is  inooKporated.(iS^aC0O.i>Umo»,lOKaa.,  688:) 
Of  a  private  act  of  the  legislature.  {Bailroad  v,  Blaekehire,  10  Kas.,  477.)  Of  the  mlee  of 
ttie  District  Oouxt.  {McliUotfi  «.  Crawford,  13  Kas.,  171.)  Of  the  coostitntion  or  laws  or 
iudldal  dedlsions  of  say  other  State.  {Hunter  v,  Fergmon,  18  Kas.«  415 ;  Shed  cu  Augue" 
tine,  14  Id.,  282;  see,  Dodge  t.  Coffin,  16  Id.,  286.)  Of  the  organization  of  the  Ifethodist 
Spiecopal  Church.  {^aroKatt  v.  Armstrong,  16  Kas.,  192.)  Will  Courts  take  Judidal  no- 
tice of  the  organiiatlott  of  new  counties.  IJState  v.  Buth.  21  Kaa.,  688.)  , 
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determined  by  a  court  or  officer  of  special  jurisdiction.  In  caaes  to 
which  this  is  applicable,  it  is  not  necessazy  to  allege  jurisdiction. 

5.  Pleading:  Waiver.  The  plaintiff,  by  submitting,  without  excepting, 
to  the  manifestly  bad  rule  of  a  court,  allowing  demurrers  and  answers 
to  the  same  cause  of  action  to  be  filed  at  the  same  time,  can  afterwards 
take  no  advantage  of  it,  except  thatit  repels  the  inference  that  the  de- 
fendant waived  his  demurrer. 

6.  Amendments.  A  defendant  having  once  obtained  time  and  having 
failed  to  file  his  amended  answer,  the  refusal  of  the  court  to  allow  such 
aiAendment  without  a  showing  of  grounds,  held  to  be  no  error. 

7.  :  Of  course.    The  amending  of  the  petition  by  plaintiff  after  a 

motion  to  strike  out  by  defendant,  in  that  plaintiff  was  allowed  to  insert 
the  word  "petition*'  in  the  caption  following  the  names  of  the  parties, 
gives  no  ground  for  a  motion  by  defendant  to  amend  his  answer,  the 
court  should  allow  such  amendment  to  the  petition  at  any  time,  with- 
out delaying  the  suit;  it  was  no  error  to  overrule  a  motion  by  defendant 
to  strike  the  petition  from  the  files  for  the  omission  of  the  word  ''peti- 
tion/'* 

8.  Jury  Trial.  Where  in  a  suit  upon  a  foreign  judgment  for  a  sum 
certain,  the  answer  of  the  defendant  has  been  by  him  withdrawn,  the 
refusal  to  allow  a  juiy  to  assess  the  damages,  on  motion  of  defendant, 
held  to  be  no  error.  Such  a  case  does  not  come  within  the  proviabns 
of  Sec.  94  of  the  Civil  Ck)de. 

Error  from  Aiehison  District  Court. 

Thb  facts  of  the  case  sufficiently  appear  in  the  opinion  of 

the  Court. 

[*71]     OHs  dk  Gliek,  for  plain tiflfe  in  error. 

Ist.  The  court  erred  in  permitting  the  plaintiff  to  in- 
sert the  word  "petition"  in  the  original  pretended  petition 
on  file.  The  court  had  the  undoubted  right  to  permit  the 
plaintiff  to  amend  his  petition.  But  the  amendments  can- 
not be  made  by  interlineation  of  matter  of  substance, 
though  clerical  errors  may  thus  in  some  cases  be  cured. 
It  is  not  a  petition  without  the  word  ^petition"  following 

tS]  See  note  to  IruHn  v.  Paulett,  1  Km.,  893  (Dwmler'i  Ed.) ;  aIm  to  Brcwi^  «•  App, 
VL,  662;  aod  Runt  v.  Fufe,  Id.,  604. 
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the  names  of  the  parties.  The  word  petition  is  now  made 
matter  of  substance  by  the  Oode.    (See  §  94«) 

Snd.  The  conrt  erred  in  refusing,  leave  to  defendant  to 
file  an  answer,  or  amended  answer  to  the  plaintiff's  peti* 
tion,  after  said  petition  was  stricken  from  the  files.  The 
bill  of  exceptions  shows  that  the  petition  was  stricken  from 
the  files.  Now,  when  it  was  refiled  or  amended  and  filed, 
it  seems  to  me  that  the  defendant  was  in  the  same  posi- 
tion as  if  he  had  never  filed  any  pleadings  in  the  case. 
There  was  no  petition  on  file  that  the  defendant  was  re- 
quired to  answer. 

The  motion  to  dismiss  was  sustained. 

There  was  no  case  in  court,  but  the  conrt  in  its  discre- 
tion allowed  the  amendment  to  be  made,  and  the  case  re- 
instated. Now  certainly  as  to  the  defendant  this  was  in 
effect  the  commencement  of  a  new  action,  and  he  had  cer- 
tainly a  right  to  plead  in  the  new  action  or  petition.  He 
was  not  bound  by  any  pleading  on  file  as  they  were  placed 
there  under  an  arbitrary  rule  of  the  court,  simply  for  the 
purpose  of  saving  time  and  preventing  continuance  under 
our  territorial  courts  when  we  had  a  court  only  once  in 
a  year.  The  detendant  after  the  reinstating  of  the  case 
had  the  right  to  plead  to  the  petition,  and  plead  such  plead- 
ing as  he  thought  the  law  of  the  case  authorized*  After 
any  amendment,  the  opposite  party  I  claim,  has  the  [^2] 
right,  the  absolute  right,  to  plead  to  the  new  or  amended 
pleading.  If  this  was  not  law  gross  injustice  would  be  the 
result.  The  party  can  be  put  upon  terms,  but  this  should 
be  on  the  payment  of  cost,  and  the  time  limited  to  him  to 
plead.  The  right  to  plesd  to  the  amended  petition  in  this 
action,  I  claim  was  an  absolute  right;  there  had  been  no 
petition  on  file  that  the  defendant  was  bound  to  answer,  and 
when  by  amendment  it  was  made  good  he  should  have  had 
his  day  in  court 

This  amendment  though  slight  was  in  a  matter  of  sub- 
stance made  matter  of  substance  by  the  Oode.    (Oode  § 
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94;  Seney's  Code,  148;  Note  "b,"  188;  Note  "a,"  177;  Note 
^'3.")  The  defendant  should  have  been  permitted  to  file  an 
amended  answer  after  plaintiff  filed  amended  petition.  (Se- 
ney's  Code,  178;  Note  "a,''  etseq.;  Notes  8,9  and  10;  6,  O. 
S:,'81.)  The  law  of  amendments  as  constrned  in  Kansas,  is 
more  strict  than  at  common  law.  This  destroys  the  inten- 
tion of  the  Code  framers.  The  parties  should  be  permitted 
to  frame  their  pleadings  so  as  to  elicit  the  justice  of  the 
ease. 

3rd.  The  court  erred  in  overruling  the  demurrer  to 
plaintiff's  petition.  The  demurrer  alleged  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
etc.  The  demurrer  presents  two  questions  as  to  the  suffi- 
ciency of  the  petition. 

Ist.  The  petition  does  not  show  that  the  court  render- 
ing the  judgment  sued  on  had  jurisdiction  of  the  subject 
matter  and  the  person  of  defendant. 

2nd.     The  petition  makes  the  record  sued  on  a  part  of 
the  petition,  and  upon  the  whole  petition  as  thus  made  by 
the  pleader  it  does  not  show  a  cause  of  action  in  favor  of 
the  plaintiff. 

As  to  the  first  point,  the  petition  ought  to  show  jurisdic- 
tion in  the  court  rendering  the  judgment  sued  on.  It  must 
[*73]  be  shown  that  the  court  had  the  authority  to  render 
the  judgment  it  did.  If  this  does  not  appear  from  the  faoe 
of  the  petition,  the  objection  I  think  is  fatal  on  demurrer. 
There  is.  not  even  an  allegation  that  the  court  had  jurisdic- 
tion in  the  premises,  much  less  a  statement  of  the  facts 
showing  this.  I  do  not  say  that  if  there  was  an  averment 
that  the  court  rendering  the  judgment  had  jurisdiction  it 
would  not  be  sufficient,  but  I  do  claim  that  less  than  this 
cannot  sustain  the  position.  If  jurisdiction  is  not  shown, 
certainly  the  petition  was  defisctive.  (Seney's  Code,  162, 
Note  "b"  and  4;  Barnes  v.  Harris,  8  Barb.,  603;  Cleam- 
land  v.. Rogers f  6  Wend.,  438.)  In  this  connection  the  6th 
assigntnent  of  drror  should  be  considered.    It  appears  from 
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the  bill  of  exoeptions  that  the  court  ia  ord^  to  snstain  this 
petition  bad  to  look  into  the  exhibit  or  jadgment  record 
and  consider  this  part  of  the  petition.    Can  this  be  done? 

2nd.  The  second  proposition  is  that,  as  the  petition 
makes  the  record  sued  on  a  part  of  the  petition,  and  upon 
the  whole  petition  as  thns  made  np  by  plaintiff,  it  does  not 
show  that  the  plaintiff  has  a  cause  of  action.  It  may  show 
that  the  plaintiff  has  a  part  interest  in  the  judgment  sued  on. 
But  it  does  not  show  facts  sufficient  that  are  material  in 
such  cases  to  entitle  the  plaintiff  to  recover  in  this  action. 
No  assignment  of  the  judgment  to  the  plaintiff.  !N'o  reason 
alleged  why  John  R.  Dutton  is  not  made  a  co-plaintiff,  and 
no  allegation  of  his  death.  Something^of  this  kind  is  certain- 
ly oecessary  before  the  bank  can  maintain  this  action  on  this 
record.     (Ohitty's  Plead.,  pp.  2  to  9  ) 

4th.  The  court  erred  in  not  permitting  the  defendant 
to  file  an  answer  after  the  overruling  of  the  demurrer  so  as  to 
prevent  the  defense  as  indicated  by  the  bill  of  exfteption. 

[*74J  The  facts  do  not  show  that  the  defendant  demur- 
red for  delay.  There  is  no  pretense  of  that.  The  facts  if 
they  show  anything,  show  that  the  defendant  had  a  valid 
defense.  I  claim  the  true  construction  of  the  Code  to  be 
that  the  defendant  may  as  a  matter  of  right,  of  course  after 
the  overruling  of  his  demurrer,  file  an  answer,  when  the 
court  is' satisfied  that  he  did  not  demur  for  delav,  and  had 
a  valid  defense.  The  grounds  of  objection  to  filing  an  an- 
swer must  appear  affirmatively.  But  in  this  case  the  re- 
verse  is  shown.     (Code,  §  146.) 

6th.  The  Court  erred  in  overruling  the  demand  of  the 
defendant  for  a  jury,  on  the  overruling  of  his  demurrer,  and 
when  the  plaintiff  demanded  judgment  in  the  case. 

The  defendant  was  entitled  to  a  jury  if  he  demanded  one. 
This  was  a  common  law  action,  and  was  a  proper  case  for  a 
jnry.  The  overruling  of  the  demurrer  was  only  a  decision 
that  the  petition  was  sufficient  in  law.  The  defendant  was 
then  in  de&ult  ibr  answer,  but  this  does  not  preclude  him 
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trom  the  right  to  a  jnry  trial,  to  assesB  the  amonat  due  to 
fix  the  sum  for  which  he  was  liable.  This  right  exists  in 
all  cases  where  a  party  would  be  entitled  to  a  jury  at  oom- 
mou  law.  The  condition  of  the  pleading  cannot  take  away 
this  right  He  was  entitled  to  have  a  jury  to  find  to  what 
extent  be  was  liable.  Oar  Constitution,  Sec  6,  Bill  of  Rights, 
provides  that  "  the  trial  by  jury  shall  be  inviolate." 

The  constitution  did  not  establish  the  trial  by  jury,  but 
recognizes  it  as  an  existing  fact,  which  shall  be  inviolate. 
If  then  it  is  inviolate,  can  it  be  taken  away  in  the  manner 
it  was  done  in  this  suit  below t  The  Oode  is  in  harmony 
with  this  provision  of  the  constitution,  and  does  not  in  any 
case  depose  the  defendant  of  his  trial  by  jary,  in  any  case 
proper  for. a  jnry.  This  was  snch  a  case  as  provided  for  by 
Sec.  274  of  the  Oode. 

Section  386  of  the  Oode  provides  for  the  rendition  of 
jadgment  by  the  court  on  failure  to  answer,  or  after  a  de- 
cision of  an  issue  of  law.  The  court  may  with  assent  of  the 
[^75]  party  not  in  default,  take  an  account,  etc.  This  con- 
templates that  the  overrulingof  a  demurrer  (that  being  an 
iesne  of  law)  does  not  settle  the  case  in  favor  of  the  plain- 
tiff, further  than  the  question  of  law  is  concerned.  That 
does  not  affirm  that  the  amount  is  due  that  is  claimed  in  the 
petition.     See  Oode  §  137,  last  clause. 

But  section  609  of  the  Oode  has  placed  the  question  be- 
yond controversy.  The  court  may  with  the  assent  of  the 
party  not  in  default,  or  when  the  court  has  decided  an  is- 
sue'of  law  in  his  favor  by  overruling  a  demurrer  to  his  peti- 
tion, take  an  account  or  assess  the  sum  due.  But  See.  609 
of  the  Oode  has  put  a  limit  to  this  right  of  the  court,  and 
the  party  not  in  default,  by  providing  that  defendant  may 
come  into  court  when  he  is  in  default  or  after  an  issue  of 
law  has  been*  decided  against  him,  and  demand  a  jnry.  The 
demurrer  admits  the  tact  stated  to  be  true,  but  this  means 
only  the  faces  stated  which  go  to  show  the  plaintiff's  right 
of  action,  and  does  not  mean  that  the  amount  claimed  is  due. 
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or  that  plaintiff  is  entitled  to  the  particular  relief  demanded 
by  the  petition.  The  Code  evidently  intended  this  con- 
stmction  aa  it  no  where  provides  for  the  rendition  of  a  judg- 
ment on  the  overruling  of,  a  demurrer.  If  this  is  not  so, 
why  provide  for  taking  an  account  etc.,  after  a  decision  of 
an  issue  at  law]  The  evidence  might  be  objected  to  on  the 
taking  of  the  account,  etc.  The  overrulingof  a  demurrer 
and  a  default  leave  the  defendant  in  the  same  situation. 
{Work  V.  State,  2  O.  S.,  296.) 

6th.  The  defendant  was  entitled  to  a  new  trial  in  this 
action,  and  the  court  erred  in  not  granting  it  upon  the 
grounds  stated  in  the  motion.  The  court  after  the  allow- 
ance of  the  amendment  to  the  plaintiff's  petition,  could  not 
try  said  cause  till  the  time  expired  which  the  defendant  was 
entitled  to  for  answering.  (Seuey's  Code,  148,  Note  "b;" 
183,  Note  "a;''  177,  Note  4.) 

[*76]  7th,  The  court  erred  in  not  arresting  the  judgi 
ment  The  exhibit  with  the  petition  shows  that  the  plaint-; 
iff  is  not  entitled  to  a  judgment.  That  shows  that  another 
party  is  equally  interested  with  it.  The  plaintiff  could  not 
sue  for  a  part  of  the  sum  due  on  this  record,  though  it  does 
only  own  a  part  of  it.  The  Bank  and  J.  B.  Button  are 
parties  to  the  judgment  record,  and  they  together  must  and 
can  only  sue  on  it,  or  show  some  valid  reason  why  they  all 
do  not  join  in  the  action.  J.  B.  Dutton  must  be  a  party  to 
the  suit  or  the  petition  must  show  a  valid  or  legal  excuse 
for  his  not  joining  as  plaintiff  in  the  case.  (See  Code 
§§  41,  42,  47.) 

The  court  had  to  examine  the  record  sued  as  part  of  the 
petition,  in  assessing  the  sum  due,  and  that  shows  that  the 
court  could  not  legally  render  judgment  on  the  petition 
filed.  This  judgment  record  on  which  this  suit  is  predi- 
cated, is  a  judgment  in  favor  of  the  plaintiff  in  this  action, 
and  one  J.  K  Dutton,  against  the  defendant.  It  shows 
diat  the  cause  of  action  did  not  exist  in  favor  of  the  plaintiff 
and  against  the  defendant,  but  that  the  plaintiff  and  Dutton 
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were  the  real  parties,  and  the  right  of  action  exists  in  favor 
of  them  jointly,  if  at  all.  Th^y  could  not  sever,  neither 
oonld  they  divide  the  caase  of  action  in  this  way,  and  bring 
separate  suits  for  the  interest  that  each  might  have  in  the 
jadgment.  Such  severance  is  not  proper  or  legal.  One  of 
several  partners  cannot  sue  for  his  individual  share  of  a 
particular  debt,  neither  can  one  joint  creditor  do  so.  This 
is  what  is  attempted  in  this  case,  and  this  being  the  way 
suit  is  brought,  the  court  could  not  render  a  judgment  in 
the  case. 

Olen  <k  Foatery  for  defendant  in  error.' 

The  questioDS  in  this  case  necessarily  arise  in  the  order  of 
the  pleadings  in  the  court  below.  By  a  rule  of  court  at 
the  time  of  the  filing  of  the  pleadings  in  this  case, 
all  pleadings  and  motions  to  the  merits  [^7]  of 
the  case,  were  to  be  filed  at  one  time  and  in  the  or- 
der in  which  at  common  law  practice  they  would  follow: 
Ist,  the  demurrer;  2nd,  the  answer,  and  3d,  the  motion  to 
strike,  were  filed. 

Defendant  says  1st,  that  the  filing  a  '^motion  to  strike^' 
after  *'an8wer,"  waived  the  right  to  answer.  (2  Sand.,  680; 
Seney's  Code,  p.  158.)  2d.  That  by  the  Oode  such  practice 
does  not  apply  to  a  tecknioally  defective  pleading.  (See 
Code,  §  128.)  But  the  journal  record  shows  that  the 
motion  to  strike  was  not  sustained.  (See  Code,  p.  128,  § 
304,  and  Nash,  544.)  But  the  amendment  was  allowed. 
Naming  the  pleading^  was  not  an  amendment  Within  the 
meaning  of  Sec.  146,  giving  right  to  the  adverse  party  to 
amend  of  course.    (See  §§  147, 148.) 

As  to  the  demurrer,  the  petition  states  that  the  cause  of 
action  is  a  ^^debt  on  judgment."  It  shows  the  court  in 
which,  the  time  when,  amount  of  the  judgment,  and 
that  it  remains  unsatisfied.    It  shows  this  without  the  aid 

r 

of  exhibits,  but  an  exhibit  being  a  copy  of  the  judgment, 

1.    TkM  CMe  WM  alBO  argned  by  W.  W.  Gntiirto  for  dofeodant  in  error. 
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is  made  part  of  by  the  petition,  and  not  as  evidence  in  the 
case.  Case  in  1  Handy  does  not  controvert  this  proposition. 
Judgments  of  foreign  courts  of  record,  are  to  be  presumed 
to  be  according  to  the  laws  of  sach  State  till  the  contrary 
is  shown.    How  to  plead,  see  Seney's  Code,  p.  161. 

The  petition  shows  only  that  the  foreign  judgment  was 
recovered  in  favor  of  the  bank.  The  exhibit  shows  the 
same.  The  judgment  is  entered  in  favor  of  each  distinctive 
plaintiff  in  one  journal  entry  by  procurement  of  defendant 
Butcher;  he  cannot  afterwards  complain  even  if  the  law 
of  Pennsylvania  does  not  confer  such  authority,  which  the 
record  of  itself,  in  absence  of  showing  to  the  contrary,  shows 
they  do. 

[*78]  The  judgment  is  shown  to  have  been  rendered  as  it 
was  by  consent  of  defendant  Butcher,  who  at  said  time 
waived  all  errors.  The  plaintiff  in  error  argues  as  if  the 
bank  and  Dntton  were  partners,  which  the  record  shows  is 
not  true. 

The  right  of  defendant  in  the  court  below  to  amend  the 
answer,  was  in  the  discretion  of  the  court,  the  exercise  of 
which  is  not  subject  to  review  on  error.  When  the  de* 
fendant  withdrew  his  answer,  the  issue  before  the  court  was 
only  on  the  plaintiff's  petition. 

Did  the  plaintiff  establish  his  claim!  The  record  shows 
he  did.  We  think  the  demand  (it  being  upon  written  evi« 
dence  of  indebtedness)  undi  sputed.  The  court  should  have 
rendered  judgment  without  th^  hearing  had,  for  the  amount 
demanded  in  the  precipe. 

Had  the  defendant  a  right  to  a  jury  to  assess  damages! 

In  settling  this  question  sections  271,  274,  83,  886,  and 
609  of  the  Civil  Code,  are  to  be  construed  together.  Taken 
together,  they  read  that,  when  the  defendant  is  in  .default, 
unless  the  cause  of  action  .is  such  as  to  require  proof  to  set- 
tle an  unliquidated  account,  4hQ  court,  with  the  cous^nt  of 
the  plaintiff  may  give  judgmeot  for  the  plaintiff,  but  See. 
137  settles  the  law.    (See  .Na^h^  p*  502.)    Ba  this  oaae  the 
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action  is  upon  a  judgment  by  default;  the  defendant  admits 
sack  judgment  to  exist.  If  it  exists  at  all,  it  is  for  the 
amount  stated  in  the  petition.  It  is  neither  an  issue  of  fact 
controverted  by  answer,  nor  an  unliquidated  account  re- 
quiring proof.  The  practice  of  common  law  of  giving  judg- 
ment upon  overruling  a  demurrer,  is  not  changed  by  the 
Oode.    (See  Nash,  p.  499.) 

The  opinion  of  the  court  was  delivered  by 

KiNGMAK,  J. — The  Bank  of  Brownsville  brought  a  suit  in 
the  District  Court  of  Atchison  county,  against  the  plaintifi 
[*79]  in  error,  on  a  judgment  of  the  court  of  Common 
Pleas  of  the  State  of  Pennsylvania. 

^  To  the  petition,  the  defendant  Butcher  interposed  a  de- 
murrer, an  answer  and  a  motion  to  strike  the  case  from  the 
files  of  the  court,  all  filed  at  once  under  a  rule  of  the  court 
then  existing.  The  motion  to  strike  the  case  from  the  files 
was  first  taken  up.  The  grounds  of  it  were  that  the  plaintifi 
had  omitted  to  insert  the  word  petition  after  the  title  of  the 
cause.  The  plaintiff  interposed  a  motion  for  leave  to  amend, 
which  was  granted,  and  the  amendment  made  by  inserting 
the  word  petition  in  its  appropriate  place,  afler  the  title  of 
the  cause.  This  is  the  statement  of  the  journal  entry.  The 
bill  of  exceptions  recites  that  the  amendment  was  permitted 
after  the -motion  to  strike  had  been  sustained.  The  demur- 
rer was  then  considered  and  overruled.  The  defendant  then 
moved  for  time  to  make  an  amended  answer,  which  was 
denied,  the  defendant  having  at  a  previous  term  of  the 
court  had  leave  to  file  an  amended  answer  in  forty  days  and 
had  &iled  .to  do  so.  •   • 

Defendant  then  withdrew  his  answer  on  file,  whereupon 
plaintiff  demanded  judgment  Defendant  demanded  a  jury 
to  assess  damages,  which  was  refused,  and  the  court  pro- 
oeedisd  to  render  judgment  for  the  debt.  To  the  various 
ratings  of  iibe  oeurt  the  defendant  excepted,  atid  brings  the 
ciito  to  this  court  to  correct  the  alleged  errors. 
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We  will  consider  them  in  thek  order.  •    " 

The  action  of  the  ooart  in  permittiDg  a  party  to  amend 
by  inserting  tlie  word  petition  which  had  been  omitted,  was 
so  manifestly  correct  that  we  need  not  argae  it.  By  the 
Code  it  is  made  necessary  that  that  word  shall  follow  the 
names  of  tlie  parties  to  the  aoit  in  the  caption.  When 
omitted,  the  conrt  shoald  allow  an  amendment  at  any  time 
widiout  delaying  the  suit,  and  ought  not  to  sustain  a  mo- 
tion to  strike  it  from  the  files  witibout  first  at  least  giving 
[*80]  an  opportunity  to  amend.  ^'The  conrt  in  every  stage 
of  the  action  must  disregard  any  error  or  defect  in  'ttce 
pleadings  or  proceedings  which  does  not  affect  the  snbetan* 
tial  rights  of  the  adverse  party^  and  no  judgment  shall  be 
reversed  or  vacated  by  reason  of  such  defect"  (See  page  8, 
Code.)  We  da  not  happen  to  see  how  it  would  afiSMt  the 
substantial  rights  of  the  adverse  party  whether  the  amend* 
ment  was.  made  or  not 

The  next  alleged  error  was  in  overruling  the  demnrren 
The  petition  was  for  the  recovery  of  a  debt  due  by  a  judg- 
ment of  the  oourt  of  Common  Pleas  of  the  State  o^  Penn- 
sylvania, and  did  not  contain  any  averment  that  the  court 
had  jurisdiction  either  of  the  person  or  cause  of  action.  Is 
such  averments  necessary!  At  common  law  in  suits  on  for- 
eign judgments,  it  do^  not  seem  to  have  been  necessary  to 
aver  jurisdiction  in  the  court  rendering  the  judgment  (2 
Chitty's  Plead.,  p.  414,  N.  C;  Comyn's  Digest,  Tit  Pleader. 
2  W.  12,  and  E.  18.)  Sec.  130  of  the  Code  which  is  quoted, 
has  no  bearing  upon  this  case,  but  is  confined'  to  dlses  de- 
termined by  a  court  or  officer  of  special  jurisdiction. 

A  ju<%tnent  rendered  by  a  court  having  no  jurisdiction 
either  of  the  person  or  the  subject  matter  is  void  and  a  mere 
nullity,  so  that  when  a  judgment  of  a  court  of  general  jur^ 
isdic^on  is  ^t^ted'  to  have  been  rendered,  it  implies  that  the 
court  bald.,  jurisdiction;  If  the  estent  of  the  jurisdiction  of 
the  court  dees  not-  appear,  it-has  -been  held  thut  itwiil  bo 
presumed  to  have  jurisdiction. 
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In  EentQcky  the  rule  has  been  laid  down  very  broadly, 
thus:  That  when  the  jadgment  or  decree  of  a  sister  State  is 
produced,  rendered  by  one  of  its  tribunals,  we  mnst  presume 
that  tribunal  had  jurisdiction  and  authority,  and  the  onus 
of  impleading  it  is  thus  thrown  on  him  against  whom  it  is 
urged.  (5  L.  !\i.,  350.)  It  may  be  doubted  if  this  is  not  too 
broad. 

[^81]  The  better  rule  seems  to  be  that  laid  down  in  New 
York  and  some  other  States,  which  is,  that  in  respect  to 
courts  of  general  jurisdiction,  that  they  aro  presumed  to 
liave  had  jurisdiction  until  the  contrary  clearly  appears.  (19 
Johnson,  33;  8  Wend.,  267.)  '*Every  presumption  is  in  favor 
of  the  jurisdiction  of  the  court."    (4  Oowen,  294.) 

If  then  the  onus  of  showing  that  the  court  had  not  juris- 
diction is  on  the  party  against  whjom  it  is  set  up,  it  is  very 
appropriate  that  he  should  'show  it  in  his  answer.  For  the 
very  statement  in  the  petition,  that  a  judgment  of  a  Oourt 
of  general  jurisdiction  has  been  rendered,  of  itself  imports 
jurisdiction.  . 

The  point  has  been  expressly  decided  in  the  case  of  Wheeler 
V.  Haymond  {8  Oowen,  314);  wherein  Savage,  Oh:  J.,  said 
that  ^4n  pleading  the  judgments  of  courts  of  limited  juris- 
diction, it  is  necessary  to  state  the  facts  upon  which  the  jur- 
isdiction of  such  courts  is  founded;  but  with  respect  to 
courts  of  general  jurisdiction,  such  averments  are  not  neces- 
sai^y,  and  if  there  was'a  want  of  jurisdiction,  that  fact  should 
come  from  the  other  side." 

See  Swan's  Pleading  and  P.,>pp.  212,  290,  where  the  same 
doctrine  is  held.  Courts  will  take  notice  of  the  constitu- 
tions of  sister  states.  (I  Pennington,  405.)  And  we  find 
that  by  tlie. constitution  of  the  State  of  P^nsylvania,  the 
court  of  Common  Pleas  is  a  common  law  court,  having 
important  original  and  iftppellate  jurisdiction^  and  no  doubt 
can:  be  entertained  but  that  ai  judgment  obtained  in  one  of 
•these  couitts'.in  a  regular  course  of  the  common  law  is  con- 
clusive. .  '     . 
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The  court  being  one  of  genei;|il  jariadiction  we  think  it 
was  not  necessary  to  aver  jurisdiction  by  tbe  common  law, 
and  the  Code  has  not  changed  the  law  on  this  point.  Bat 
if  we  are  wrong  in  our  inference  that  the  court  of  Common 
Pleas  in  that  State  is  one  of  general  jurisdiction,  then  the 
case  comes  under  Sec.  130.  of  the  Code,  and  the  statement 
of  the  jurisdiction  was  not  necessary. 

[*82]  In  argument,  another  cause  of  demurrer  was  as- 
signed on  account  of  some  peculiarity  in  the  form  of  the  re- 
cord, but  it  is  the  usual  form  of  the  judgment  on  a  cognovit 
rendered  in  Pennsylvania. 

The  next  alleged  error  in  the  court  was  the  refusal  to 
give  further  time  for  filing  an  amended  answer.  JSo  show- 
ing was  made  by  affidavit  or  otherwise  why  an  amendment 
was  necessary,  and  if  necessary,  why  it  had  not  been  filed 
when  tbe  time  had  been  previously  given. 

We  do  not  propose  to  comment  on  the  rule  of  court  re- 
quiring  demurrers  and  answers  to  be  filed  at  the  same  time. 
It  is  manifestly  a  bad  rnle,  bat  by  conforming  to  it  without 
excepting,  the  plaintiff  can  take  no  advantage  of  it,  save 
that  it  repels  the  inference  that  by  filing  his  answer  the  ^de- 
fendant waives  his  demurrer.  Having  once  obtained  time 
and  failed  to  file  his  amended  answer,  he  was  certainly  not 
entitled. to  delay  the  case  longer  for  time  without  any  show- 
ing whatever  why  it  was  not  ready. 

We  dismiss  the  pretext  urged  that  as  the  petition  was 
amended'  by  inserting  in  its  caption  dte  word  petition,  it 
gave  defendant  a  right  to  file  an  amended  answer  without 
argument,  as  insufficient.  The  demurrer  was  properly 
overruled. 

The  only  remaining  question  to  be  considered,  is,  did  the 
court  err  in  refusing  to  allow  the  defendant  a  jury  to  assess 
damages?  Defendant  had  withdrawn  his  answer,  and  there 
was  no  issue  to  try,  neither  were  there  any  damages  to  assess 
or  facts  to  ascertain.  It  was  a  suit  for  a  sum  certaiu.  A 
debt   eo  nomine^  and  not  sounding  in  damages.    There 
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were  no  values  to  fix.  The  Code  requires  (Sec.  94),  that 
"  If  the  i^ecovery  of  money  be  demanded,  the  amount  thereof 
shall  be  stated,  and  if  interest  thereon  be  claimed  the  time 
from  which  interest  is  to  be  computed  shall  also  be  stated.'* 
[*83]  These  beinor  necessary  allegations,  are  to  be  taken  as 
true  unless  there  are  "  allegations  of  value  or  of  amount  of 
damage."  There  being  none  such  in  this  case,  the  petition 
was  to  be  taken  as  true,  and  there  was  nothing  for  a  jury  to 
try  or  to  do.  Nothing  was  lett  bat  to  give  judgment  for 
the  amount.    Therefore  we  think  a  jury  was  not  necessary. 

Wherefore  the  judgment  of  the  court  below  is  aflSrmed 
with  judgment  for  costs  against  the  plaintiff  in  error. 

All  the  Justices  concurring. 


Albzakdrb  YonN0  v.  Ghablbs  L.  Thoicfson. 

1.  Priority:  Case  at  bar.  Sorb  below  brought  by  T.  to  foreclose  a  mort- 
gage given  Ijy  C.  to  F.  and  asdgiied  to  T.  T.  made  defendant  bdow, 
answered  setting  up  a  subsequent  mortgage  made  for  a  valuable  con- 
sideration in  good  faith  by  C,  on  the  same  land,  alleging  a  foreclosure 
thereof,  and  commissioner's  sale  and  deedofth^  land  to  himself  with- 
out notice  of  the  prior  conveyance;  that  the  mortgage  by  C.  to  F.  was ' 
in  the  form  of  an  absolute  deed  and  a  defeasance  bond  executed  by  F. 
to  G.  to  the  effect  that,  on  the  payment  by  C.  to  F.  or  his  assignee,  of 
the  money  secured  by  the  mortgage,  that  F.  or  assignees  should  recon- 
vey:  that  the  deed  was  recorded,  the  bond  of  defeasance  not,  the  court 
below  sustained  a  demurrer  to  the  answer  as  insufficient  to  postpone 
ttie  plaintifrB  right  in  the  mortgaged  premises,  but  allowed  the  answer 
to  stand  as  a  statement  of  the  interest  of  Y.  in  the  premises  a^  subse- 
quent mortgagee,  held  to  be  the  application  of  the  true  principles  of  the 
law  of  the  case,  though  somewhat  irregular. 

2.  Ck)NVBTANCBs:  Registration.  The  recording  of  the  deed  absolute  from 
0.  to  F.  made  at  the  same  time  with  a  bond  of  defeasance  from  F.  to  C. 
where  the  bond  is  not  reoorded,  is  constructive  notice  that  C.  had 
parted  with  his  title  to  the  land;  the  recording  of  the  defeasance  bond 
would  protectonjy  the  rights  of  C  . 

,  [1]  Soe  the  followlog  cases  defcermlniiig  Tuloaa  queettons  under  the  recording  latra: 
BvoariB  v.  Stees,  pott  *386;  Simpton  t.  Mundee^  8  Kae.,  172;  CoekrUl  v,  Dovmty,  <  Km., 
4M;  Cffon  v.  Broto/Unfff  10  Km^  ^.l  ffutchinton  v.  Bartiman^  is  JCai.,  US;  8eU$r  t . 
Alvev,  16  Kas.,  167;  Wickenham  v.  Chicago  Zinc  Co,t  18  Em.,  488;  Sehcol  Dietrict  «. 
Taylor,  19  Km..  087. 
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3.  Ihtbbbst.  The  decision  in  Dudley  0.  Bei/noldSt  1  Kas.,  285  [Da8» 
ler*t  ed.,  270],  on  the  assessment  of  the  amount  due  for  interest,  sos 
tained  and  applied  to  the  case  at  bar. 

Error  from  Douglca  Dis^ric^  Oaurt. 

[*84]    This  was  an  action  in  the  usaal  form  on  a  note. 

M  follows: 

"Leoompton,  K  T.,  March  9th,  1858. 

"  Twelve  months  after  date  I  promise  to  pay  H.  G.  Fan  tor 
order,  for  value  received,  two  handred  and  fifty  dollars^  and 
if  not  paid  at  maturity,  then  to  draw  interest  at  the  rate  of 
ten  per  cent  per  month  until  paid. 

(Signed)  T.  H.  Glkmo." 

And  a  mortgage  given  by  Glemo  to  secure  said  note, 

A  money  judgment  was  asked  and  an  order  for  the  sale 
of  the  mortgaged  premises  and  a  decree  of  foreclosure 
against  the  defendants,  including  Young,  plaintiff  in  error. 

Young  filed  answer  setting  up  a  note  and  mortgage  exe- 
cuted by  Clemo  subsequent  in  date  to  the  note  and  mort- 
gage upon  which  the  action  was  founded,  the  said  mortgage 
being  on  the  same  premises.  That  the  mortgage  to  Young 
was  duly  recorded  and  by  him  foreclosed,  and  on  sale,  the 
land  was  by  him  bid  in,  and  a  deed  of  the  commissioner 
duly  executed  and  recorded.  The  answer  of  Young,  in  set- 
ting out  the  note  alleged,  that  "the  said  defendant  Glemo, 
heing  indited  to  the  said  defendant  Young,  made  his  cer- 
tain promissory  note  in  writing,''  etc.  It  was  further  al- 
leged in  the  answer,  that  the  note  and  mortgage  executed 
by  Glemo  to  Young  "were  executed  for  a  valuable  consid- 
eration and  in  good  faith,  without  notice  of  any  pre-existing 
or  prior  lien  or  incumbrance." 

Young  further  alleged  that  the  mortgage  sued  upon,  ex- 
ecuted by  Glemo  to  Fant,  was  in  the  form  of  an  absolute 
deed  in  fee  simple;,  that  at  the  time  of  the  execution  of 
said  deed  the  said  Fant  executed  and  delivered  to  Glemo 
a  bond  to  reconvey  the  said  premises  if  the  said  sum  of 
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money  Bhould  be  paid  according  to  the  terms  of  said  note. 
That  said  absolute  deed  was  recorded,  bat  that  the  bond 
given  by  the  said  Fant  to  reconvey  was  not  recorded. 

Thompson  demurred  to  this  answer  on  the  ground  that 
it  did  not  contain  facts  sufficient  to  constitute  a  defense  to 
[*85]  the  cause  of  action  set  out  in  the  petition.  Demurrer 
sustained  below.    Young  excepted  and  appealed. 

The  judgment  upon  the  demurrer  was  not  absolute,  but 
was  framed  in  such  manner  as  to  show  that  the  plaintiff  in 
error  still  retained  an  interest  in  the  mortgaged  premises, 
that  is  to  say  that  portion  of  the  answer  which  set  up  want 
of  notice  and  good  faith  on  the  part  of  plaintiff,  and  the 
claim  of  priority  of  lien  orer  the  deed  of  Thompson  was  de- 
cided to  be  insufficient  in  law  as  a  defense  to  the  cause  of 
action  set  forth  in  the  petition,  but  that  portion  of  the  an- 
swer which  showed  the  interest  of  Young  in  the  premises, 
was  allowed  to  stand. 

Young  appeared  upon  the  assessment  by  the  court  below 
of  the  damages  on  the  note  and  mortgage,  and  claimed  that 
the  court  could  give  judgment  for  the  said  Thompson 
against  him  for  no  sum  exceeding  the  original  amount  of 
the  n6te,  $250,  and  interest  after  its  maturity  at  ten  per 
cent  per  annum.  The  court  decided  that  the  note  drew  in- 
terest according  to  its  terms,  t.  a.,  ten  per  cent  per  month 
after  maturity,  and  assessed  the  damages  accordingly  at  $956, 
and  ordered  the  mortgaged  premises  to  be  sold  to  pay,  fii^st 
the  note  and  mortgage  of  Thompson,  to  which  ruling  defen- 
dant excepted,  Thompson  objected  to  Young's  appearing, 
and  eitcepted  to  the  ruling  of  the  court  allowing  such  lap- 
pearance. 

The  errora  assigned,  are  Ist.  That  the  court  belo^  erred 
in  sustaining  the  plaintiff's  demurrer  to  defendant's  answer 
in  the  court  below.  2d.  That  the  court  erred  in  the  asseas- 
mcint  of  the'  amount  due  from  Olemo  tx>  Thompson. 

'■       I      '•     f  )1 «  ••    •    f  ■       ,      '  •         ,     •      . 
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Zowman  db  Banks ^  for  plaintiff  in  error. 

1st.  The  deed  ezecated  by  Clemo  to  Fant,  and  the  bond 
from  Fant  to  Clemo,  taken  together,  constitute  a  [*86]  mort- 
gage. It  is  a  case  where  the  deed  and  defeasance  are  sep* 
arate  instruments.  (4  Kent's  Com.,  144 ;  Diamond  v.  Enochs 
Add.,  357;  Wharf  v.  Howell,  6  Dinn.,  499;  Colwell  v. 
Woods,  3  Wharton,  183;  1  HiUiard  on  Eeal  Property.  393; 
22  Pick.,  636;  Parson  v.  Mumford,  3  Barb.  Ch.,  152; 
Moore  v.  Madden^  2  Eng.,  530;  15  Pick.,  259;  Hoggins  v, 
Amoldyl  HiUiard,  Mort,  29;  Crary  v.  Hawson^  8  Mass., 
159;  17  a  and  R,  70;  7  Watts,  261;  Powell  on  Mort.,  6 
and  7.) 

The  following  are  the  authorities  on  the  point  collected 
in  Abbot's  K.  Y.  Digest:  (1  John.  Cases,  91;  15  John., 
463;  3  Wend.,  14,  234;  1  Paige,  455;  3  Id.,  254;  and  see  2 
Cow.,  195,  218;  2  Den.,  130;  1  Hill,  601.  Reversed  on  the 
ground  that  the  evidence  offered  did  not  go  to  contradict 
the  contract.  2  Den.,  306;  21  Wend.,  640;  5  N.T.  (1  Seld.), 
456.  Also  see  1  Burr,  R,  106;  Cow.  and  Hill's  Notes  to 
Phil.  Ev.,  p.  1421;  Note  958,  citing  3  Fairfield's  R.,  346, 
849;2Bebb'8R.,610.) 

2dk  The  absolute  deed  having  been  put  upon  record 
without  the  defeasance,  it.  was  an  incomplete  registry,  and 
was  no  notioe  of  a  mortgage  to  a  subsequent  purchaser  or 
incumbrancer.  (4  Kent,  144;  N.  Y.  R.  S.,  Sec.  1,  Ch.  3,  p. 
40;  Die  v.  Dunhamy  2  John.,  Ch.  R.,  182,  432;  James  v, 
JohnsoHy  6  John.  Ch.,  432;  Orunston  v.  Carter^  3  Paige, 
431;  Mass.,  R.  S.  407,  Ch.,  59,  Sec  27;  flamson  v.  Phdp's 
.dU^^my,:12  Mass.,  456;  Laws  Penn.,  Vol.  7, 1820,  p«  303; 
Friedhf  v.  Hamilton,  17  Serg.  &  Rawle,  70 ;  Jaques  v. 
Weeks,  7  Watts,  261 ;  Manure  etc.  v.  Bank  etc,  7  W.  &  8., 
3d5;.N.  H.  R.  S.  246;  Tifft  v.  Walker,  10  N.  H.,  150; 
Wright  D.  Bates,  13  Yt.  R.^  45L  See  also  IIU  Re7.  L.,  131 
and  cases;  1  N.  J.  L.,.  464;  N.;  J.  Rev.  Stat.,  658  and 

&— 2kab 
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The  decisions  above  referred  to,  are  made  upon  the  stat- 
utes of  the  different  States,  respectively. 

3d.  By  the  recording  acts  in  force  at  the  time  of  the 
transaction  every  instrument  in  writing  affecting  real  estate, 
[*87]  either  in  law  or  equity,  was  required  to  be  put  upon 
record  to  charge  third  parties  with  notice.  (Laws  1858,  p. 
181,  Sec,  40,  42;  Laws  1858,  p.  343,  Chap.  60.) 

4th.  The  bond  from  Fant  to  Clemo  is  clearly  an  instru- 
ment affecting  real  estate.  It  is  an  instrument  which 
changes  the  character  of  the  transaction  from  an  absolute 
conveyance  to  a  conveyance  by  way  of  mortga^.  (1  Hil- 
liard  on  Mort,  28,  35,  and  cases  before  cited.)  It  should 
have  been  recorded. 

5th.  Plaintiff  Tonng  had  no  notice  of  this  part  of  the 
conveyance  either  actual  or  constructive.  He  therefore  had 
no  notice  of  a  mortgage.  {Kenfs  Gom,^  4  Vol.,  page  144; 
Friedley  V,  Hamilton^  17  Seg.  &  Kawle,  10\Jaque8  t;. 
Weeks,  7  Watts,  261 ;  Stat,  of  1855,  p.  181,  §§ 40, 42;  1  Bonv. 
Inst,  348;  2  Id.,  281 ;  Brown  v.  Dean^  3  Wend.,  208;  Dey 
V.  Dunham^  2  John.  Ch.  R,  182;  6  Id.,  432.  As  to  notice, 
see  Missouri  Cases  in  5  Mo.,  507;  6  Id.,  605;  4  Id.,  62;  8 
Id.,  19  and  303;  8  Mo.,  479.) 

6th,  The  question,  '^.what  effect  has  the  recording  of  the 
deed  absolute  on  the  case,"  remains.  This  action  is  to  fore- 
close a  mortgage,  not  to  recover  under  a  deed.  Notice  of 
this  deed  absolute,  is  not  according  to  the  weight  of  authority, 
notice  of  a  mortgage.  The  reason  notice  has  the  effect  to 
postpone  the  rights  of  those  receiving  it,  is  because  it  tends 
to  put  them  on  inquiry.  ''That  notice  is  sufficient  which 
puts  the  party  upon  inquiry,"  whether  it  be  actual  or  con- 
structive. But  ''the presumption  of  notice  which  arises  from 
proof  of  that  degree  of  knowledge  which  will  put  a  party 
upon  inquiry,  is  not  a  presumption  of  law  but  of  fact,  and 
may  therefore  be  controverted  by  evidence."  WUKamstm 
i),  Browny  15  N.  Y.,  354,  Selden  &  Paige,  J's. 

Although  a  record  may  put  one  on  inquiry,  it  doee  not 
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follow  that  tlie  true  nature  of  the  transaction  is  disoovered. 
Seldon,  J.  asks,  ^^If  he  performs  that  duty  (of  inquiry),  is 
he  still  bound  without  actual  notice}" 

[*88]  This  case  was  decided  on  dermirrer.  The  ques- 
tion determined  was  one  of  fact-M>f  notice.  The  answer 
averred  no  notice  of  the  mortgage.  The  presumption  of 
notice  raised  by  the  recording  of  the  deed  absolute,  is  one 
of  fact  liable  to  be  rebutted  by  evidence  on  the  trial  and 
should  have  been  left  to  the  jury. 

7th.  The  record  of  the  absolute  deed  was  calculated  to 
allay  inquiry  as  to  a  mortgage,  and  to  mislead.  (ITSerg.  & 
Rawle,  70;  7  Watta,  281.) 

8th.  The  statute  provides  what  a  record  is  notice  of,  ^., 
e.j  ''  of  the  contents  thereof."  (See  Stat.  1858,  p.  343,  Sec. 
7;  also  Stat.  1856,  p.  181,  Sea  40,  41;  Sugden  on  Yendors 
984.) 

This  salt  was  brought  to  foreclose  a  mortgage.  Young 
need  plead  only  a  defense  to  an  action  on  a  mortgage.  How- 
ever many  ways  Thompson  tnig^ki  have  succeeded  in  recov- 
ering the  mortgaged  premises,  yet  to  succeed,  he  must  plead 
and  prove  a  case.  Had  an  action  been  brought  to  recover 
the  land  under  a  deed  absolate  from  Clemo,  Young  might 
have  had  a  defense  to  it,  not  applicable  to  this  case.  If  the 
answer  sets  out  a  defense  to  an  action  on  a  mortgage,  it  is 
sufficient 

9th.  The  policy  of  the  law  in  not  favoring  subsequent 
purchasers  and  incumbrancers  vnth  notice  of  prior  convey- 
ances, is  because  of  the  bad  faith  on  the  part  of  the  parties 
to  such  subsequent  transaction.  The  recording  of  the  deed 
absolute  without  the  defeasance  bond  is  evidence  of  bad 
faith  as  much  as  the  receiving  of  a  mortgage,  with  know- 
ledge of  the  existence  of  a  deed  of  the  same  premises.  The 
maxima  ^He  who  lasks  equity  muBt>do  equity,''  applies 
to  Thompson  in  thiacas^* 

10th.  Those  faets  which  6how  bad  faith  or  fraud  on  ,ih^ 
part  of  a  subsequent  enomnbraDoer,  are  the  vet'ff  ones'tbiBLt 
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eatablish  a  aaffioient  Dotioe.  (16  N.  Y.,  854;  17  Serg.  & 
Rawle,  70.)  There  being  no  &ctB  safficient  to  establish  no- 
tice of  a  prior  mortgage,  no  bad  faith  can  be  inferred  as  to 
[*89]  Young.  (2  Sagden  on  Vendors,  Oh.  23;  Sec.  1,  Ist 
Sabd.;  Hill  on  Trastees,  p.  510,  Marg.)  The  rale  that  there 
is  no  difference  between  actnal  and  constructive  notice  in 
its  consequences  remains  undisturbed  by  this  view. 

The  plaintiff  in  error,  then,  was  an  incumbrancer  of  the 
property  in  question,  subsequent  in  point  of  date,  without 
notice  of  any  lien  or  incumbrance  existing,  so  far  as  this 
sait  is  concerned. 

II.  Defendant  insists  that  the  mortgage  of  Young  was 
not  obtained  honafide^  that  it  appears  firom  the  answer  that 
it  was  given  for  an  antecedent  debt. 

1st.  The  answer  alleges  that  '^  Olemo  being  indebted  to 
Young  made  his  promissory  note,"  etc. 

Recognizing  the  distinction  between  taking  a  note  in  full 
satisfaction  of  an  antecedent  debt,  and  taking  one  as  collat- 
eral security  or  on  a  general  assignment  for  the  benefit  of 
creditors  (See  Bassdl  v.  Nbsworthy^  2  YoL  Lead,  Oases 
in  Eq.,  part  1st,  pp.  ICl  to  118,  and  cases  cited),  yet  the 
answer  is  sufficient. 

The  indebtedness  of  Olemo  may  have  been  secured  by 
notes  and  mortgages  or  liens  of  judgments,  which  were  can- 
celed at  the  time.  In  such  case  the  consideration  would  be 
valuable  within  the  meaning  of  the  i*ecording  acts.  {Jaok- 
son  V.  Winslow^  9  Oow.,  3;  2  Lead.  Oases  in  Eq.,  Ill,  112.) 

2d.  Defendant  below  averred  alHfaat  was  ever  required 
by  the  strictest  rules  of  pleading.  He  alleged  that  he  was  a 
bona  fide  incumbrancer  without  notice.  This  is  held  to  be 
sufficiently  full,  and  throws  the  burden  on  the  opposite  par- 
ty. (2  Lead.  Oases  in  Eq.,  119,  citing  Flagg  *o.  Jflany  2 
Summer,  186 ;  H^ughson  v.  MandevUle^  4  Dessaur  [8. 0.],  87 ; 
Maywood  v.  Zubcochj  1  Bentley's  Eq.,  382;  Conner  v.  Tuok^ 
1  Al.,  794;  see  also  Sugden  on  Vendors,  484.) 

[*90]  Sd.    But  in  these  States  where  th^se  rigid  rules  ot 
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pleading  exist,  there  are  Btatutory  provisions  making  them 
necessary.    (Ch.  3d  part  2,  §  1,  N.  Y.  R.  8.) 

The  Kansas  statate  provides  that  no  instrument  in  writ- 
ing conveying  real  estate  oi"  whereby  it  may  be  affected, 
shall  be  valid  except  between  the  parties  thereto,  and  snch 
as  have  actual  notice  thereof,  nntil  the  same  shall  be  de- 
posited," etc  (Laws  1855,  p.  182,  §  40,  42.)  The  statute 
protects  all  mortgagees  recording  their  mortgages  without 
notice.  The  statue  is  absolute.  It  gives  a  right  to  all  sub- 
sequent mortgagees  without  notice,  ''which  cannot  be  denied 
to  them  unless  something  is  shown  to  render  the  statute  in- 
applicable."   (2  Lead.  Cases  in  Eq.,  110.) 

4th.  No  reason  exists  why  this  statate  should  not  pro- 
tect all  mortgagees  without  notice,  even  when  the  mortgage 
was  given  in  satlstfM^tion  of  antecedent  debts.  (See  2  Lead. 
Oases  in  Eq.,  163,  and  cades  cited.)  The  element  of  fraud 
would  otherwise  enter  into  the  transaction.  The  object  of 
^eetatnte  is  to  prevent,  not  to  foster  fraud. 

5th.  There  is  no  equity  against  a  creditor,  restraining 
him  from  using  all  legal  means  to  obtain  a  preference.  The 
period  of  Coatraoting  the  debt,  is  immaterial.  One  creditor 
may  justly  obtain  satisfactioa  of  his  debt  though  lie  thereby 
prevents  tbe  payment  of  one  previously  contracted.  (2.Lead. 
Oases  in  £q.,  110.)  But  suppose  the. previously  existing 
debt  occared  previously  to  the  prior  mortgage?  The  '^equity" 
if  one  existed  would  shift.  . 

III.  The  defendant  below  had  on  undoubted  right  to 
raise  the  question  as  to  the  amount  actually  due  upon  the 
mortgage  of  plaintiff  below.  He  was  a  party  in  interest 
and  had  the  right  of  redemption.  (Civil  Code,  Sec  807,  sub. 
5.)  The  note  reads  '^and  if  not  paid  at  maturity  then  to 
draw  interest  at  the  rate  of  ten  per  cent  per  month  until 
I»iid." 

In  construing  a  contract,  grammatical  sense  may  be  disre- 
. garded  (Jtf^iboi^  t>.  Toppi/ng^  1  Wend.,  888),  and  the  literal 
[*91]  im.port  of  words   {Kdly  v.    Vpton^  5  Den.,  886; 
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Decker  v.  Fumiss,  8  Id.,  291,  8C9,)  that  the  intent  of  the 
parties  may  be  arrived  at. 

The  note  is  ambigaoas.  It  may  be  clear  that  something 
was  dae  in  case  the  note  was  not  paid  at  maturity,  and  tliat 
the  word  ^^  interest"  is  used  in  that  relation.  The  word 
^^nterest''  has  freqnently  been  decided  to  mean  penalty.  (7 
Bac  Abr.,  239,  citing  Strode  v.  Parker j  2  Vern.,  316; 
Holies  V.  Wysey  Id.,  269;  Niekolaev.  Maynard^  8  Atk., 
620;  Marquis  V,  Siggir^^  2  Vern.,  184;  Prec  in  Oban., 
161;  2  Min.,  856;  8  Id.  89;  Kent  v.  Browi,  Id.,  847;  Dan- 
ieU  V.  Wardy  4  Id.,  168;  Orr  v.  OhurchXU^  1  Henry  Black- 
stone,  227.) 

"  Interest"  in  the  contract  in  the  case  at  bar  means  either 
1st,  interest  as  sach,  or  2d,  damages;  either  Ist  in  the  na- 
ture of  penalty,  or  2d,  liquidated.  In  dither  case  the  dam- 
age is  to  be  paid  in  case  of  and  after  a  breach  of  the  con- 
tract. 

First.  Was  the  word  ^4nterest"  used  in  the  sense  of  in- 
terest, as  such! 

1st.  Interest  as  such,  is  the  premium  to  be  paid  for  the 
loan  or  forbearance  of  money.  {Dry  Dock  Bamik  v.  Am.  L. 
dfe  Ins.  Tr.  Co.,  8  N.  Y.,  856;  8  Min.  R.,  889;  Whart.  L. 
Lex. ;  Am.  Lead.  Oases.,  511,  2  Ed.)  In  American  Cases 
"interest"  as  such,  is  used  in  the  sense  of  the  natural  growth 
and  necessary  incident  of  the  principle,  rather  than  as  dis- 
tinct and  independent — something  depending  upon  posi- 
tive agreement,  which  is  the  English  idea.  (Sedg.  on  Dam., 
888,  citing  Boyd  v.  Oilchrist,  16  Al.,  849.)  ''Interest"  is 
also  used  in  a  wider  sense,  and  includes  damages  oi^  penalty. 
(Sedg.  on  Dam.,  234,  874;  Am.  Lead.  Oases,  611,  and  cases 
cited.) 

We  cannot  then  determine  in  which  sense  the  parties  to 
the  note  in  suit  used  the  term,  without  an  inquiry  into  the 
nature  of  the  transaction. 

[*92]  2nd.  Is  the  note  in  suit  ati^ltemate  cont]^t,l8t,  to 
pay  a  certain  sum  of  money  at  a  time  fixed,  or  to  pity  interest 
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thereon  at*t6r  that  time  until  paid?  or  iBit  an  agreement  to 
pay  a  fixed  snm  absolutely  at  a  time  fixed,  amd  in  case  of 
failure  to  pay  a  percentage  in  the  nature  of  damages?  We 
think  the  latter  the  true  construction. 

Alternate  contracts  are  optional  with  the  party  perform- 
ing. He  is  not  bound  to  perform  any  one  in  particular, 
unless  he  elects.  When  he  has  no  election  by  the  terms  of 
the  agreement,  it  is  not  optional.  (24  Wend.,  246  7,  8;  2 
Abb.  N.  Y.  Dig.,  55,  citing  6  Barb.,  179,  4  N.  Y.  (4  Com.) 
240;  7  John.,  465;  Pothier  Tr,  des.  Obliga.,  246;  Smith  v. 
Sanborn,  1 1  John.,  59.)  In  the  case  at  bar  the  debtor  has  no 
right  of  election.  The  note  i&  an  abeoltite  agreement  to  pay 
$250  twelve  months  after  date.  (See  cases  cited  and  7  John. 
465.) 

The  note  in  suit,  then,  is  an  absolute  agreement  to  pay  a 
certain  sum  of  money  at  a  certain  time  without  any  oppor- 
tunity or  right  of  election  on  the  part  of  the  obligor  and 
(not  ^*or")  in  case  the  contract  is  broken,  then  the  obligor 
becomes  liable  to  an  action  for  the  damages  (call  them  by 
what  name  soever)  consequent  thereon. 

3rd.     What  is  that  which  is  recoverable? 

The  parties  by  the  use  of  mere  words  cannot  change  the 
nature  of  the  consequences  that  must  flow  from  the  breach. 
It  is  a  settled  rule  that  '^  in  case  of  an  agreement  to  do  some 
act,  and  \x]^n  failure^  to  pay  a  sum  of  money,  the  court 
will  look  into  the  intent  of  the  parties  "  as  it  is  developed  by 
an  enlightened  consideration  of  the  nature  of  the  contract, 
and  that  ^*no  particular  phraseology  will  be  held  to  govern 
absolutely."  (Sedg.  on  Dam.,  421,  citing  17  Barb.,  260;  24 
Vt.,  97;  12  Barb.,  366;  5  Seld.,  551;  19  Barb.,  106;  16  111., 
475;  11  Texas,  273.) 

Where  the  word  'interest"  is  used,  as  such,  by  Ameri- 
cans, it  is  presumable  that  it  is  used  to  express  the  natural 
growth  of  the  principal,  and  not  something  distinct  and 
[*93]  independent  therefrom,  and  only  to  be  had  by  virtue 
of  some  positive  agreement  (See  cases  cited  in  Sec^.,  883.) 
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Ab  agreement  for  interest  as  such  in  America,  would  be  an 
agreement  for  a  premium  for  the  loan  or  forbearance  of 
money,  which  is  the  natural  outgrowth  of  the  money 
loaned. 

The  nature  of  the  contract  before  the  court  determines 
that  the  word  ^'interest"  as  used  therein  and  as  applied  to 
the  amount  to  be  paid  in  case  of  a  breach,  could  not  have 
been  used  by  the  parties  thereto  in  the  sense  cf  interest  as 
such,  because  there  is  no  agreement  for  the  forbearance  of 
the  money — ^no  stipulation  whatever  that  the  loan  should 
continue  after  the  maturity  of  the  note.  While  the  agree- 
ment runs  the  percentage  does  not.  The  latter  is  not  then 
the  natural  outgrowth  of  the  principal,  and  is  nit  therefore 
interest  as  such  in  the  American  sense.  There  is  no  agree- 
ment on  the  part  of  Clemo  absolutely  to  pay  any  percentage. 
The  percentage  clause  is  inserted  to  take  eSkct  after  a  breach 
of  the  contract — entirely  as  a  condition  to  govern  the  con- 
tracting parties  in  case  of  a  breach,  in  exactly  the  same 
sense  as  the  condition  of  a  money  bond. 

In  the  case  of  a  bond,  instantly  as  the  contract  is  broken, 
the  damages  for  the  breach,  whatever  may  have  accrned,  to- 
gether with  the  sum  secured  thereby,  becomes  due  to  the 
extent  of  the  penalty.  In  the  case  before  the  court  when 
the  contract  is  broken,  the  damages  for  the  breach  thereof, 
whatever  may  have  accrned,  together  with  the  sum  secured 
thereby,  becomes  instantly  due  to  the  extent  of  the  ten  per 
cent  per  month.  There  is  no  diflference  in  principle  be- 
tween a  penalty  in  gross  and  one  graded  as  a  percentage, 
which  grows  with  the  growth  of  time,  for  in  either  case  all 
that  can  be  actually  recovered  is  the  actual  damages. 

The  ten  per  cent  per  month  then  stipulated  for  in  the  con- 
tract, has  not  the  elements  of  ^'interest  as  such,^'  in  it.  [*94] 
It  was  not  an  outgrowth  or  incident  to  the  money  loani^d, 
nor  a  compensation  for  its  use  while  loaned  according  to  the 
contract.  The  parties  to  the  note  therefore,  did  not  under- 
stand by  the  term  interi5st,  as  used  therein,  the  AriiiBH'Can 
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idea  of  interest  as  sikA.    What  did  they  aadentand  hj  the 
term? 

Second.  We  have  seen  that  in  Amerioao  as  well  as  .£Dg- 
lish  contracts  the  word  ^'interest''  is  ased  in  a  maoh  wider 
sense  than  merely  ^'interest  as  such,"  and  that  it  has  been 
determined  by  jadioial  decisions  to  include  the  idea  of  dam- 
ages or  penalty.  The  condnsion  then  is  unavoidable  that 
the  parties  to  this  contract  mast  have  used  the  word  ^'inter- 
est" in  the  sense  eitlier  of  damages  or  of  penalty. 
.  To  determine  which  of  these  senses,  we  must  resort  to  the 
same  rules  of  interpretation.  In  determining  between  these 
two  senses,  the  courts  favor  in  every  case  possible,  the  con- 
struing of  the  amount  to  be  paid,  to  be  a  penalty,  and  not 
liquidated  damages.  When  there  is  a  reasonable  doubt  as 
to  the  intent,  it  is  to  be  construed  as  a  penalty.  {Smith  v» 
Wainwiightj  24  Vt.,  97;  Low  v.  Noile,  16  III.,  476;  Sedg. 
on  Dam.,  p.  421,  test  first.) 

1.  Whenever  a  contract  is  made  to  cloak  oppression,  the 
courts  will  relieve  by  treating  the  stipulated  sum  to  be  paid 
on  the  breach  thereof  as  a  penalty.  (Sedg.  on  Dam.,  4^1 : 
Beach  V.  Hays^  5  Sand.,  640;  Furnan  v.  Henmam,^  16  111., 
400;  Holderman  v.Jennmggy  14  Barb.  [Ark.],  829;  5  Cow*, 
150,  note  b;  3  John.  Cases,  297.) 

There  is  no  distinction  in  principle,  between  those  cases 
where  tbe  sum  stipulated  to  be  paid  on  the  non-paymeut  of 
a  less  sum  made  payable  by  the  same  instrnment,  is  fixed 
in  gross  (Sedg.  on  Dam.,  421),  and  cases  above  cited,  and 
those  cases  where  the  penal  sum  depends  apon  the  length 
of 'time  the  breach  shall  run,  provided  it  is  determinate 
from  the  terms  of  the  contract.  {Orr  v.  Churchill,  [*95]  1 
Henry  Blackstone  R.,  227;  Spencer  v.  TUden,  5  Cow.,  147.) 

In  the  case  before  the  court,  the  penalty  is  10  per  cent 
per,  month,  a  fixed  and  determinate  amount.  The  fact 
that.it  is  couched  in  the  mild  term  of  peroentage,  or  clothed 
in  the  garb  of  interest,  does  not  change  its  nature,  nor 
m^e  it  one  penny  less  oppressive.    Is  there  oppression 
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cloaked  in  the  contract  before  the  coarti  We  have  simple 
facts  in  the  proceedings  of  this  case  below,  that  the  note 
was  given  for  only  $250,  that  it  remained  on  interest  ac- 
cording to  the  construction  of  the  court  below,  only  from 
March  9th,  1859,  until  May  1862,  thirty-eight  months,  and 
that  the  judgment  against  the  defendant  in   which  this 

plaintiff  in  error  had  an  interest,  was  rendered  for  $956 
and  costs  of  suit. 

On  the  face  of  it  it  looks  very  like  oppression,  not  only 
cloaked,  but  barefaced,  unreasonable,  burdensome,  and  im-* 
posed  with  sub-human  severity.  Whether  the  particular 
circumstances  of  the  case,  the  state  of  the  county,  the  con- 
dition of  the  "times,"  would  alleviate  this  inhuman,  ex- 
orbitant, cruel,  unrelenting  and  tyranical  burden,  is  a  ques- 
tion of  fact  for  the  jury,  and  should  have  been  left  to  them. 

There  is  no  doubt  that  the  amount  of  money  stipulated 
to  be  paid  upon  the  non-payment  of  the  note,  was  exorbitant 
and  unreasonable,  for  the  forbearanoe  of  the  sum  of  money 
mentioned  in  the  note.  The  fact  is  patent  on  the  record. 
It  is  one  reason  then  why  the  percentage  should  be  regarded 
as  a  penalty.  (5  Cow.,  144;  Greenl.  Ev.,  p.  269,  §  25; 
Brown  v.  BellotoSj  4  Pick.,  179;  Dean  v.  Cummingsy  3 
John.  Cases,  21;  Seg.  on  Dam.,  421;  5  Sandf.,  640;  16  111., 
400;  14  Barb.  (Ark),  815,  329;  11  Texas,  273;  Reynolds 
V.  Bridges^  37,  Eng.  L.  &  Eq.,  122;  Bridges  v.  Hyatt^  2 
Abb.  Pr.  R  (N.  Y.),  449;  2  Abb.  N.  T.  Dig.,  49; 
Jackson  v.  Baker,  2  Edw.,  47;  2  Bos.  &  P.,  346;  6  Bing., 
141;  5  Seld.,  551;  Lampman  v.  Cochranj  16  N.  [*96]  Y. 
[2  8m.],  275,  affirming  19  Barb.,  388;  Bayley  v.  Peddue^ 
16  N.  Y.,  469.) 

2d.  Another  reason  why  the  sum  stipulated  for  in  the 
note  should  be  regarded  as  a  penalty,  is  because  in  its  ex- 
orbitant provisions,  it  violates  the  well  settled  principle  of 
law  that  ^'no  damages  can  ever  be  so  liquidated  for  mere 
non-payment  of  money,  as  to  exceed  the  rate  of  interest 
established  by  statutes.    (2  Abb.  N.  Y.  Dig.,  5;  18  John., 
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319;  Esmond  v.  Van  Bensch^len^  12  Barb.,  866;  5  Cow., 
150,  Dote  b  and  cases  cited;  Seg.  on  Dam.,  209;  1  Am.  Lead. 
Gases,  536,  citing  Atringionv.  Oee^  5  Iredell's  Law,  590-5; 
12  Mass.,  4,  6;  1  Paige,  221,  225.)  This  law  may  be  more 
applicable  in  those  states  where  usury  laws  exist.  But 
aside  from  the  arbitrary  rule  made  necessary  by  these  stat- 
utes against  usury,  there  is  a  principle  involved  applicable 
to  the  case  in  court 

The  statutes  in  force  at  the  time  of  making  the  contract 
(Laws  1865,  p.  433,  §  1),  had  expressed  the  sense  of  the 
country,  and  fixed,  so  far  as  they  could  without  interfering 
with  the  rights  of  parties  to  contract,  the  measure  of  dam- 
ages on  money  due  at  6  per  cent  per  annum.  These  stat- 
utes, it  is  true,  have  used  the  word  *''mterest^^^  but  from  the 
very  nature  of  things  the  interpretation  of  that  word  as  ap- 
plied to  the  per  cent  to  be  allowed  for  the  breach  of  money 
contracts  must  be  construed,  as  well  as  the  same  word  used 
in  contracts,  to  mean  damages.  {See  cases  cited  above,) 
The  same  word  is  used  in  most  of  the  statutes  of  the  states, 
and  always  construed  in  the  same  way.  The  injury  result- 
ing from  the  non-payment  of  money  due  does  not  in  law 
fluctuate,  however  it  may  do  in  fact.  The  fact  that  the 
statutes  of  Kansas  established  6  per  cent  per  annum,  and 
not  twenty  times  six,  as  damages  for  the  non-payment  of 
money  due  or  to  become  due,  should  have  great  influence 
in  determining  whether  this  contract  as  construed  by  the 
court  below  is  oppressive,  and  whether  the  intention  of  the 
parties  was  to  miJce  the  ten  per  cent  per  month  [^97]  a  pen- 
alty or  not.  Even  if  the  contract  should  be  deemed  a  legal 
contract;  even  though  the  statutes  of  1865  use  the  word 
interest,  yet  the  same  questions  arise  that  are  involved  in 
this  case.  What  is  the  nature  of  the  interest?  Is  it  inter- 
est as  such,  a  penalty,  or  liquidated  damages?  But  in  the 
judgment  we  have  pronounced  upon  them,  the  statutes  of 
Kansas  do  not  authorize  nor  provide  for  a  contract  of  this 
kind,  if  it  is  to  be  constructed  as  by  the  conrt  below.    Sec* 
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tion  2d,  Laws  1855,  p.  433,  says:  ^^The  parties  may  a^ree  in 
writing  for  the  payment  of  any  rate  of  interest  on  money 
due  or  to  become  due  upon  any  contract."  There  is  no  im- 
plicaton  that  the  parties  must  agree  at  the  making  of  the 
contract. 

From  the  language  used  y^e  cannot  infer  that  "the  par- 
ties may  agree  in  writing"  at  the  time  of  making  a  contract 
for  the  payment  of  any  rate  of  interest  as  such,  on  money 
secured  by  the  contract  after  it  shall  have  become  due.  The 
statute  is  in  the  present  tense  infinitive — ^^to  become  due^ 
To  authorize  the  interpretation  contended  for,  it  must  be  in 
th«  future  perfect,  ^^shall  have  hecome.^^  The  most  that  can 
be  implied,  is,  that  the  parties  may  agree  in  writing  at  any 
time,  whether  at  the  time  of  the  making  of  the  contract  or 
afterwards,  for  the  payment  of  any  rate  of  interest  on  money 
already  due  on  that  contract  or  on  moneys  ''to  become"  due 
according  to  the  terms  of  the  contract.  By  no  manner  of 
reasonable  construction  can  the  words  of  the  statute  be  made 
to  include  the  idea  that  parties  before  money  becomes  due 
may  agree  for  any  rate  of  interest  upon  that  money,  and 
that  rate  shall  be  the  measure  of  damages  in  case  it  is  not 
paid  when  due.  This  idea  is  left  by  the  statute  where  it 
found  it,  to  be  settled  bv  the  law  of  the  land. 

Besides  it  is  the  interest  to  become  due  that  is  contem- 
plated in  the  statute.  From  the  nature  of  the  transactions 
which  the  section  seems  intended  to  govern,  the  word  in- 
terest used  in  that  regard  would  be  subject  to  the  same 
[*98]  rules  of  construction  as  herein  indicated  where,  con- 
fined within  the  terms  of  the  contract,  it  would  be  interest 
as  such;  when  used  as  compensation  for  a  breach  of  the  con- 
tract, damages.  But  we  insist  that  by  the  terms  of  the 
statute  there  is  no  permission  or  authority  given  tor  par- 
ties to  liquidate  before  hand  the  damages  for  a  breach  of 
money  contracts.  This  does  not  imply  that  they  have  not 
that  right— only  not  by  virtue  of  that  statute. 

3d.    It  is  eminently  proper  that  parties  should  have  the 
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righl  to  agree  upon  the  rate  of  interest  within  the  limits 
preseribed  by  u&ary  laws.  And  even,  ^<  An  agreement  to 
pay  money  at  a  certain  time  after  date,  and  if  not  then 
paid,  to  pay  interest  from  the  date"  may  be  a  good  agree- 
ment, and  all  the  interest  that  should  accrue  ap  to  the  ma- 
tnrity  of  the  note  would  be  interest  as  such.  (1  American 
Lead.  Cases,  511,  2  Ool.  Bot.)  In  this  case  the  agreement  to 
pay  interest  from  date^  would  not  necessarily  be  an  agree- 
ment for  a  penalty,  because  as  interest  the  percentage  would 
not  run  alter  maturity.  But  even  this  has  been  decided  to 
be  a  penalty.  (1  Amer.  Load  Cases,  512.)  Even  a  note 
*^  with  interest  at  three  per  cent  per  annum,  if  paid  at  ma- 
turity, if  not  six  per  cent  to  be  paid"  or  one' '^paya- 
ble without  interest  until  the  note  is  out,  if  not  paid  then, 
lawful  interest  until  paid,''  might  come  under  the  same 
rul&  as  agreements  for  interest  as  such,  because  both  would 
draw  interest  from  date.  (1  Amer.  Lead.  Oases,  512;  15 
Mass.,  117.) 

'^  Until  paid  "  may  mean  ^^  until  due,"  so  far  as  the  agree- 
ment to  pay  interest  as  such  is  concerned.  At  all  events 
this  is  an  agreement  to  pay  "  lawful  interest,"  which  is  al-. 
ways  the  measure  of  damages.  An  agreement  to  pay  law- 
ful damages  certainly  would  be  upheld.  Besides  in  these 
cases,  no  element  of  oppression  exists;  the  rate  agreed  upon 
is  mild,  reasonable  and  lawful.  There  is  another  class  of 
cases  illustrating  the  principle  we  are  contending  for,  a 
specimen  of  which  we  find  in  7  Bac.  Abr.,  [*99]  239.  The 
interest  by  the  deed  was  to  be  five  percent  per  annum,  and  if 
not  paid  by  the  space  of  two  months  after  the  time  of  pay- 
ment, then  to  be  raised  to  five  and  one-half  per  cent  for  in- 
crease of  interest.  It  was  decided  in  this  case  that  the  in* 
tereet  accruing  after  due,  was  in  the  nature  of  the  penalty, 
and  relievable  in  equity.  (2  Yer.,  316,  289;  8  Atk. 
Also  see  Sedgwick  on  Damages,  420,  note  d.)  Theso 
cases  differ  from  the  case  in  15  Mass.,  177,  in  this,  the  pen- 
alty of  five  and  one-half  per  cent  takes  effect  to  run  after 
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the  breach  of  payment,  and  does  not  take  effect  from  the 
date.  There  is  no  difference  in  principle  in  these  cases  and 
the  one  at  bar.  Had  there  been  a  stipulation  in  the  note  in 
this  case  to  pay  eleven  per  cent  per  annnm  from  the  date 
until  matarity,  inserted  in  addition  to  the  present  stipula- 
tions of  the  note;  or  had  the  stipulation  for  ten  per  cent 
per  month,  commenced  two  months  from  the  maturity  in- 
stead of  at  its  maturity,  the  nature  of  the  contract  would 
not  have  been  changed  in  the  least,  the  ten  per  cent  per 
month  would  still  be  a  penalty,  and  no  more  a  penalty  thim 
it  now  is. 

4th.  There  is  an  illustration  of  this  rule,  that  oppression 
in  a  contract  to  pay  a  stipulated  sum  for  the  breach  thereof^ 
is  a  reason  for  deciding  that  sum  to  be  a  penalty — in  that 
class  of  cases  holding  independent  of  any  statute  that  an 
agreement  made  at  the  time  of  the  original  contract,  to  al- 
low interest  as  it  should  become  due,  is  not  to  be  supported. 
(Sedg.  on  Dam.,  384;  1  John  Ch.,  13,  and  cases  cited;  6  Id., 
315 ;  5  Paige,  98.)  They  are  discountenanced  on  the  grounds 
of  public  policy,  and  because  they  are  oppressive,  however 
plain  and  unambiguous  the  agreement  may  be  (9  Paige, 
334-345;  4  Band.,  406-408;  1  Amer.  Lead.  Oases,  539*40), 
and  on  the  ground  that  parties  cannot  contract  before  the 
interest  is  dne  in  relation  to  it.  Of  the  same  character  is 
that  class  of  decisions  overruling  unconscionable  contracts, 
which  provide  for  the  delivery,  for  example,  of  two  grains 
of  rye-corn  on  [*100]  Monday,  four  grains  on  the  next  Mon- 
day, so  doubling,  quo-olibet  alio  die  hmm  for  one  year. 
(Sedg.  on  Dam.,  212-221,  and  note  "a.") 

When  oppression,  then,  enters  into  the  elements  of  a  con- 
tract so  faUy  as  in  this,  according  to  the  construction  put 
upon  it  by  the  defendants  in  error,  we  should  at  least  pause 
before  we  adopt  that  construction  as  the  true  intent  of  the 
parties. 

If  it  was  the  intention,  we  have  the  highest  authority  for 
discouraging  such  contracts  on  the  grounds  of  public  policy. 
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I  know  of  no  country  on  earth — I  have  never  lived  amid 
times,  that  call  so  loudly  for  an  exercise  of  all  the  discretion- 
ary power  of  conrts  to  shield  an  oppressed  people  from  the 
heartless  grasp  of  avaricious  money -loaning  Shy  locks,  wliose 
all-absorbing  clutches  are  fastened  relentlessly  npon  almost 
every  improved  foot  of  ground  in  Kansas.  Ten  per  cent 
per  annum  is  surely  enongh  for  the  forbearance  of  money. 
5th.  But  as  we  have  seen  and  shall  see,  there  are  the 
best  of  i*eason6  for  believing  that  the  intention  of  the  parties 
was  to  insert  the  per  cent  per  month,  as  a  penalty.  The 
whole  matter- has  been  reviewed  in  the  courts  of  Minnesota, 
and  the  matter  has  been  settled  in  a  manner  that  does  honor 
to  the  judicial  ability  and  legal  acumen  of  the  bench  and  i 

11  i 

bar  of  that  young  commonwealth.    (2  Minn.,  356;  3  Id.,  ^ 

339;  Kent  v.  Brown,  Id.,  347;  Darnels  v.  Wardj  4  Id.,  168.) 

6th.  There  is  another  reason  why  the  ten  per  cent  per  • 
month  mentioned  in  the  note  should  be  regarded  as  a  pen- 
alty. The  real  and  actual  damages  for  the  non-fulfillment 
of  the  contract  are  capable  of  being  certainly  known  and  es- 
timated, the  law  having  fixed  the  damages,  for  the  breach 
of  money  contracts.  (Laws  1859,  487;  Laws  1855,  433;  2^ 
6r.  Ev.,  p.  269,  §  258;  Spencer  v.  Tild^n,  5  Cow.,  144  Gra- 
ham V.  Beckham,  4  Dal.,  150;  Brown  v.  Bellows,  4  [*101] 
Pick.,  179;  Derm  t>.  Oummmga,  3  John.  Oases,  297;  Orr  v, 
Churchill,  1  Henry  Blackstotic,  227;  16  N.  T.  (2  Sm.)  469; 
Sedg.  on  Dam.,  241,  note  1,  sub.  div.  5,  and  cases  cited.) 

7th.  The  contract  before  the  coart,  also  seems  to  come 
within  another  rule.  The  instrument  provides  ''that  a 
larger  sum  shall  be  paid  on  the  failure  of  the  party  to  pay  a 
less  sum  in  the  manner  described;"  according  to  the  deci- 
sions, the  'larger  sum  is  a  penalty  whateoer  may  be  the  lan- 
guage vsed  in  describing  it,^^  (Sedg.  on  Dam.,  241,  note  1; 
16  N.  Y.,  469;  2  Qr.  Ev.,  p.  269,  §  268-9,  and  cases  cited.) 

The  fact  that  the  larger  sum  is  put  in  the  shape  of  ten 
per  cent  per  month  interest,  cannot  change  the  nature  ol 
the  agreement.    It  has  been  well  said,  ''the  griping  credi- 
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fcor  will  always  wse  the  particular  form  or  phraseology  of 
contract  which  will  secure  him  his  pound  of  flesh,  unlesa 
the  courts  interfere  in  all  cases  and  tell  him  that  from  the 
very  nature  and  essence  of  the  contract,  whatever  he  claims 
and  in  whatever  shape,  or  upon  whatever  footing,  if  it  be  in 
truth  plainly  beyond  the  legal  amount  of  damages,  so  far  it 
shall  be  no  more  than  nominal."  (5  Cow.,  158,  note.)  Such 
are  some  of  the  rules  laid  down  in  the  books  for  ^^testing^^  a 
penalty.  It  is  a  matter  *'goverened  hj  p&ouUar  wad  a/rtiji- 
oval  rules.''  (16  N.  T.  (2  Sm  )  469;  Sedg.  on  Dam.,  418^ 
410-20,  and  notes.) 

There  is  no  avoiding  the  conclusion  that  the  contract  be- 
fore the  court  comes  plainly  within  the  rules  established  for 
the  test.  The  ten  per  cent  per  month  is,  and  was  intended 
for  a  penalty,  and  should  be  construed  as  such,  and  not  as 
interest  or  liquidated  damages.  If  there  is  a  doubt  as  to 
the  intent,  it  is  to  be  construed  as -a  penalty.  (Sedg.  on 
Dam.,  441,  and  cases.)  The  damages  for  the  breach  of  the 
contract  should  have  been  measured  by  the  court  below,  ac- 
cording to  the  equitable  rules  established  in  such  cases. 
The  rale  that  the  contract  furnishes  the  measure  of  dama- 
ges is  subject  to  the  other  rule,  that  the  party  cannot  [*102] 
claim  more  than  the  actual  damages  sustained.  When 
these  two  rules  meet  they  produce  this  reasonable  and  equit- 
able result,  that  the  party  injured  must  show  the  particular 
injury  of  which  he  complains,  and  he  will  be  compensated 
therefor.     (Sedg.  on  Dam.,  210-396.) 

3d.  Regarded  as  a  penalty,  the  damages  must  be  estab- 
lished before  a  recovery  can  be  had,  and  in  this  case  they 
are  fixed  by  law  at  ten  per  cent  per  annum.  (Laws  59,  p^ 
487,  and  cases  cited.) 

Zouis  Carpenter y  for  defendant  in  error: 

The  defendant  in  error,  Thompson,  makes  the  foUon^ing 
points  on  the  first  assignment: 


JULY  TERM,  1863.  97 

Brief  of  Defendant  in  Enor. 

Ist  That  the  plaintiff  in  error  has  no  interest  in  this 
action,  as  appears  by  the  record. 

It  will  be  observed,  on  examining  the  final  judgment  in 
this  case,  that  the  court  made  no  finding  in  favor  of  defend- 
ant Young. 

2d,  That  the  record  of  the  absolute  deed  executed  by 
Clerao  to  Fant,  on  the  9th  of  March,  A,  D.  1858,  recorded 
March  13th,  1858,  was  a  good  and  legal  record,  and  im- 
parted legal  notice  to  all  subsequent  purchasers  and  incum- 
brancers.   (Laws  of  1855,  page  181,  Chap.  26,  §§  40,  41.) 

But  the  plaintiff  in  error  maintains  that  the  record  of  the 
deed  of  conveyance  was  no  record,  because  the  defeasance 
was  not  recorded;  and  he  refers  to  the  decisions  of  New 
York  and  other  states  in  support  of  that  position.  But  it 
will  be  found  on  an  examination  of  these  authorities,  that 
they  do  not  rest  upon  principle,  but  are  founded  on  thepe- 
euliar  jprovisions  of  the  statvie  law  of  those  States,  The 
decisions  of  the  New  York  courts  are  collated  in  Willard's 
Equity  Jurisprudence,  page  254,  and  of  the  other  states  ill 
1  Hilliard  on  Mortgages,  page  36,  and  on.  It  will  be  seen 
by  an  examination  of  the  statutes  of  those  states,  that  in 
some,  defeasances  are  expressly  required  to  be  recorded, 
[*103]  and  that  in  others,  different  books  are  kept;  and 
that  absolute  deeds  are  required  to  be  recorded  in  the  deed- 
book,  and  that  mortgages  are  required  to  be  recorded  in 
the  mortgage-book. 

We  think  the  record  snflScient,  for  the  following  reasons: 

Ist.  There  is  no  good  reason  why  it  is  not  sufficient. 
The  record  gives  constructive  notice  of  an  absolute  convey- 
ance, and  the  greater  always  includes  the  less. 

There  is  no  fraud,  injustice  or  harm  resulting  to  any  one. 
Suppose  that  Young  when  he  took  his  mortgage,  had  act- 
ual notice  of  the  deed  to  Fant,  would  his  mortgage  hot  be 
postponed  to  Fant's?  That  notice  is  sufficient,  which  puts 
a  party  upon  inquiry.    This  is  the  settled  rule.    (Leading 

7—2  KA8. 
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Cases  ia  Equity,  Vol.  11.,  part  let,  pp.  133-170;  15  N.  T. 
Court  of  Appeals,  354.) 

In  this  last  case,  the  court  of  appeals  reviews  the  doe- 
trine  of  notice,  and  sustains  the  rule  as  I  have  stated  it, 
thus  overruling  the  cases  in  Johnson's  Chancery  Beports, 
and  destroying  the  authority  of  Kent's  Commentaries,  on 
that  point. 

Constructive  notice  rests  upon  the  hypothesis  that  parties 
may  search  the  records,  and  obtain  actual  notice  of  their 
contents.  There  is  no  diiference  between  actual  and  con- 
structive notice,  in  its  consequences.  (2  Sugden  on  Ven- 
dors and  Purchasers,  Chap.  23,  §  1,  on  Notice,  1st  subdivi- 
sion, Boston  edition  of  1855;  Hill  on  Trustees,  page  610, 
marginal  paging,  3d  American  edition.) 

But  there  is  another  consideration,  which  bears  upon 
this  question  with  great  weight.  For  this  court  to  decide 
that  the  record  of  un  absolute  deed  is  not  notice  in  those 
cases  in  which  defeasances  have  been  given  by  the  mort- 
gagee but  not  recorded,  would  do  more  towards  unsettling 
titles  and  opening  the  flood-gates  of  litigation  than  any 
decision  which  this  court  could  make  on  any  other  subject 
Perhaps,  of  all  the  mortgages  that  have  been  niade  in  the 
[*104]  Territory  and  State  of  Kansas,  full  one-half  have 
been  in  this  form,  and  the  defeasance  has  not  been  recorded 
in  one  instance  in  a  hundred. 

Again,  this  question  arises  on  the  true  construction  of 
the  statutes  of  1855.  (See  Laws  1855,  page  181,  Chap.  26, 
§§  40  and  41.)  The  contemporaneous  interpretation  pat 
upon  a  statute  law  by  lawyers  and  business  men,  is  entitled 
to  great  consideration.  (Sedg.  on  Statutory  Law,  page  251.) 
The  courts  always  give  such  a  construction  to  doubtful 
statutes  as  will  preserve  rights  honestly  acquired,  rather 
than  destroy  fliem,  as  will  conduce  to  the  repose  of  titles 
rather  than  to  their  disturbance.  (Sedg.  on  Statutory  Law, 
page  252;  8  Howard,  670;  18  Howard,  163.) 

Speaking  of  leges  non  eeriptcBy  Blackstone  says,  he  thus 
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styles  theniy  "because  their  original  institution  and  authority 
are  not  set  down  in  writing  as  acts  of  parliament,  but  they 
receive  their  binding  power  and  force  of  laws  by  long  and 
immemorial  usage  and  by  their  universal  reception  through- 
out the  Kingdom."  (1  Blactstone  Com.,  62,  old  paging.) 
This  definition  of  the  unwriten  law  illustrates  the  just  rule 
of  statutory  construction.  The  construction  of  the  record- 
ing acts,  for  which  I  am  contending,  is  founded  on  the 
general  usage  and  practice  of  lawyers  and  business  men  all 
over  Kansas,  fron^  the  very  organization  of  the  territorial 
government  down  to  the  present  time. 

Thu6  we  see  that  there  are  two  powerful  reasons  for  sus- 
taining the  view  adopted  by  the  court  below:  Ist.  That 
such  a  construction  of  the  recording  acts  is  one  universally 
received  in  Kansas.  2d.  That  such  a  construction  con- 
duces to  the  repose  and  security  of  titles. 

Again :  It  appears  from  the  answer  of  defendant  Young 
that  his  mortgage  was  taken  for  a  pre-existing  debt.  There 
is  no  doubt  from  the  language  of  the  answer  that  such  is 
[*105]  the  meaning  of  the  allegation,  *'tbat  Clemo  being 
indebted  to  Young,  made  his  certain  promissory  note,"  etc., 
and  it  is  a  perfectly  well  established  rule  that  the  language 
of  the  pleading  is  to  be  taken  most  strongly  against  the 
pleader. 

The  rule  appears  to  be  settled,  that  a  mortgagee  who 
takes  his  mortgage  to  secure  a  pre-existing  debt,  is  not  a 
purchaser  for  a  valuable  consideration,  within  the  meaning 
of  the  recording  laws.  (Willard's  Equity  Jurisprudence, 
256;  4  Kent,  476  (8th  Edition),  note;  2  Leading  Cases  in 
Equity,  part  1,  page  101  to  107;  4  Paige,  216.) 

Tlie  reason  of  the  rule  it  is  not  difficult  to  understand. 
The  whole  doctrine  of  notice  and  of  purchase  for  a  valuable 
consideration  without  notice,  is  an  old  head  of  Equity  Jur- 
isprudence. For  a  person  to  protect  hiinself  by  the  plea  of 
a  purchaser  for  a  valuable  consideration  without  notice,  the| 
purchase  money  must  have  been  actually  paid,  in  whole  or 
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in  parf,  before  notice  of  the  equitable  interests  of  other  par- 
ties.   (2  Leading  Cases  in  Equity,  part  1,  page  77-112.) 

The  principles  which  govern  the  courts  in  the  adjudica- 
tion of  cases  arising  under  the  recording  acts,  are  all  derived 
from  the  chancery  doctrine  of  a  purchase  without  notice  for 
a  valuable  consideration,  and  the  New  York  cases,  above 
referred  to,  are  founded  upon  well  established  and  long  re- 
cognized equity  principles.  Nor  does  the  peculiar  phraseo- 
logy of  the  act  of  1855,  effect  a  change  in  the  general  rule. 
(See  section  42  of  law  of  1855,  on  Conveyances.) 

"No  instrument  in  writing  shall  be  valM,  except  between 
the  parties  thereto."  This  must  be  read  in  connection  with 
section  41.  The  meaning  is,  that  subsequent  purchasers 
and  mortgagees,  without  notice  of  prior  conveyances  and 
incumbrances  unrecorded,  shall  be  protected.  What  is  a 
purchaser?  Certainly  the  word  would  be  defined  as  in  the 
plea  of  a  purchaser,  etc.,  without  notice.  The  word  purchaser 
so  standing  in  the  statute,  means  purchaser  for  a  [*106]  val- 
uable considei*ation.  The  object  of  the  recording  ^acts  is 
to  prevent  fraud  and  not  to  protect  it.  When  the  bona 
fide  purchaser  for  a  valuable  consideration  is  protected  the 
end  of  the  registry  act  has  been  attained.  The  peculiar 
phraseology  of  the  statute  is  not  material.    (2  Vol.  Lead. 

Equity  Cases,  pt.  1,  page  110-163-164.)    In  6  Mo.,  p. 

the  effect  of  this  recording  act  came  up,  and  the  New  York 
decisions  were  quoted  with  approbation,  and  the  general 
doctrine  distinctly  recognized,  that  a  purchaser,  to  be  pro- 
tected under  the  registry  laws  of  the  State  of  Missouri,  must 
be  a  purchaser  for  a  valuable  consideration;  and  the  con- 
struction of  the  statute  by  the  Missouri  courts  is  decisive 
here.  {Pennook  v.  Dialogue^  1  Peter,  18;  Bemisv,  Becker^ 
1  Kas.,  ♦226,  [Dassler's  ed;  218.]) 

And  the  authorities  certainly  are  to  the  effect,  that  a 
mortgagee  whose  mortgage  is  for  an  antecedent  debt,  is  not 
such  a  purchaser.  Hence,  we  conclude  that  the  defendant 
Young  has  not  established  any  equity  in  himself,  and  his 
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rights  must  be  postponed  to  those  of  the  plaintiff  Thomp- 
son. 

As  to  the  second  assignment  of  error — 

The  great  object  of  all  interpretation  is  to  reach  the  in- 
tention of  the  contracting  parties,  where  the  terms  of  the 
contract  are  ambiguous^  but  there  is  no  need  of  interpreta- 
tion where  there  is  no  ambiguity.  (2  Parsons  on  Contracts, 
12.)  Now,  what  is  the  true  intent  of  the  parties  to  this 
contract,  for  interest  as  expressed  in  the  note  sued  upon  in 
tliis  caset 

1st.  That  the  defendant,  Olemo,  should  pay  a  certain 
sum  of  money,  unconditionally,  at  a  certain  time;  2d.  That 
if  he  did  not  pay  the  money  at  the  time  stipulated j  then 
that  he  should  pay  interest  at  the  rate  of  ten  per  cent  per 
month,  after  maturity,  until  paid.  This  was  a  legal  con- 
tract.   (Laws  of  1855,  page  433.) 

The  language  employed  had  been  often  used,  and  the  cus- 
tom of  the  country  was,  to  consider  the  reservation  of 
[*107]  interest  on  money,  after  it  should  become  due,  as  a 
thing  possible  to  be  done,  if  the  parties  chose  so  to  do.  Con- 
tracts of  this  kind  have  always  had  a  certain  definite  mean- 
ing among  business  men  in  Kansas,  and  the  language  has 
received  a  uniform  construction.  Nor  is  there  any  doubt 
of  the  meaning  of  tlie  parties.  Interest  may  be  reserved  on 
money  after  it  shall  be  due!  (Laws  1S55,  433;  1  Amer. 
Leading  Cases,  504-505.) 

The  mistake  of  the  plaintiff  in  error,  is  in  confounding  in- 
terest reserved  by  contract  with  the  compensation  which  is 
allowed  by  the  courts  in  certain  cases,  as  damages.  (See  1 
Amer.  Leading  Cases,  603-505.) 

From  not  attending  to  this  distinction  between  interest 
reserved  by  contract,  and  the  compensation  allowed  by  the 
courts  in  certain  cases,  under  the  name  of  interest,  so  called 
because  the  legal  rate  of  interest  is  assumed  as  the  measure 
of  damages,  the  plaintiff  in  error  has  adopted  the  fallacy 
that  the  ten  per  cent  per  mohtli^  after  due,  is  in  the  nature 
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of  a  penalty.  We  insist  that  the  ten  per  cent  per  month 
after  due  is  reserved  by  the  express  terms  of  the  contract, 
as  interest^  and  not  as  damans  or  a  penalty;  that  parties 
had  the  power y  nnder  the' interest  law  of  1855,  to  contract 
for  interest  on  money,  after  it  should  become  due;  that  such 
contracts  were  legal,  and  could  be  enforced  just  as  well  as 
contracts  for  interest  on  money  to  become  due;  and  that,  in 
this  case,  there  is  a  contract  for  interest  on  money  after  it 
should  become  due.  The  Supreme  Court  of  the  United 
States,  in  Brewster  v.  Wakefield^  22  Howard,  128,  plainly 
intimate  that  the  parties  might,  by  contract,  have  reserved 
interest  afber  due  under  the  law  of  Minnesota. 

Examine  section  1,  Law  of  1855,  and  take  it  in  connection 
with  the  second  section:  ''  Creditors  shall  be  allowed  to  re- 
ceive interest  at  the  rate  of  six  per  cent  per  annum,  where 
no  other  rate  of  interest  is  agreed  upon,^  for  all  moneys 
after  they  become  due,"  etc. 

[^108]  Will  any  man  in  his  senses  pretend  to  say  that 
it  was  in  the  contemplation  of  Fant  and  Cl^mo,  at  the  time 
of  the  execution  of  that  note,  that  afber  maturity  it  was  to 
draw  only  legal  interest?  Can  it  be  doubted  that  parties 
might,  under  that  law,  contract  for  any  rate  of  interest  on 
money  due  at  th.e  date  of  the  contract?  If  A  had  borrowed 
one  hundred  dollars  of  B,  and  had  given  his  note  due  at  the 
date,  and  reserved  interest  at  the  rate  of  five  per  cent  a 
month  until  paid,  would  not  such  a  contract  come  within 
the  plain  purview  of  the  statute?  (Examination  of  cases, 
3  Iowa,  351.)  Not  in  point;  for  interest  is  expressly  re- 
served as  a  penalty  in  so  many  words,  and  of  course  was 
held  to  be  a  penalty.  (See  Sedg.  on  Dam.,  438-439-441.) 
The  cases  in  8  Minnesota,  are  partially  in  point.  We  hold 
that  these  cases  are  not  decided  upon  principle;  but  that 
they  are  arbitrary,  unjust  and  of  no  authority. 

But  the  interest  law  of  Minne^ta  is  different  from  that 
of  £ansas  of  1855.    Compare— 

^' Any  rate  of  interest  agreed  upon  by  the  parties  in  con- 
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tract,  specifying  the  same  in  writing,  shall  be  legal  and 
valid."    (3  Minn.,  844.) 

**The  parties  may  agree,  in  writing,  for  the  payment  of 
any  rate  of  interest,  on  money  due  or  to  become  dne,  upon 
any  contract."    (Laws  of  1855,  433,  §  2.) 

The  Kansas  law  plainly  permits  a  party  to  reserve  inter- 
est on  money  after  it^shall  become  due,  by  contract;  while 
the  Minnesota  statute  might  be  construed  as  limiting  the 
contract  to  the  time  when  the  note  was  payable  by  its  terms. 
But,  let  us  analyze  this  case  in  3  Minnesota.  We  ob- 
serve, first,  that  the  Supreme  Court  of  Minnesota  has  de^, 
cided  this  question  both  ways.  (See  3  Minn.,  348-4.)  The 
points  made  in  that  case  are  the  following,  set  down  in  the 
order  in  which  they  appear  in  the  decision  of  the  court: 

[*109]  1st.  That  the  contract  ended  with  the  promise 
to  pay  a  certain  sum  of  money,  at  a  certain  time.  2d,  That 
there  was  no  consideration  for  the  promise  to  pay  interest, 
after  the  maturity  of  the  note.  3d.  That  the  fact  that  the 
parties  have  agreed  to  pay  the  money  at  a  day  certain,  ex- 
cludes the  idea  that  there  should  be  any  other  understanding. 
4th.  That  the  last  clause  of  the  note,  reserving  interest 
after  due,  is  in  substance  and  effect  an  attempt  to  liquidate 
the  damages  for  a  breach  of  the  contract;  and  that  this  can- 
not be  done. 

The  position  of  the  court  may  be  thus  stated:  That  the 
promise  to  pay  interest  aflfcer  due,  is  without  consideration 
and  void;  that  the  contract  for  interest  terminates  at  the 
maturity  of  the  note,  on  the  principle  that  a  contract  con- 
sists of  a  promise  and  a  consideration;  and  that  there  is  no 
contract  where  there  is  no  consideration ;  and  in  the  absence 
of  contract,  legal  interest  only  is  recoverable,  and  that  by 
way  of  damages;  8d,  that  the  last  clause  of  the  note  is  an 
attempt  to  liquidate  the  damages,  which  cannot  be  done: 
hence,  only  actual  damages  are  recoverable,  which  are  the 
legal  rate  of  interest. 
The  first  position  of  the  court  depends  upon  the  point 
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whether  the  promise  to  pay  interest  upon  inatarity  is  with* 
out  consideration.  We  insist  that  the  original  consideration 
of  the  note  is  sufficient  to  sustain  the  promise  to  pay  the 
principal  and  interest  before  and  after  due,  and  the  use  of 
the  money,  or  the  voluntary  continued  forbearance,  either 
is  a  sufficient  consideration. 

The  contract  for  interest  is  one  of  a  numerous  class  of 
alternate  contracts^  in  which  parties  a^ree  to  do  one  of  two 
or  more  things,  in  which  the  original  consideration  is  al- 
ways held  sufficient  to  sustain  the  alternate  agreement.  (24 
Wendell,  244;  Sedg.  on  Dam. — ) 

A  man  hires  a  horse  at  a  livery  stable,  and  promises  to 
return  it  in  two  days,  or  to  pay  a  dollar  a  day  for  every  day 
\^\  10]  he  has  the  horse  over  that  time.  He  also  deposits  a 
hundred  dollars  with  the  livery  man,  under  the  agreement 
that  if  he  does  not  return  the  horse  within  a  week,  he  shall 
keep  the  horse  and  the  livery  man  shall  keep  the  money. 
Here  is  a  contract  with  several  alternatives,  but  the  original 
letting  of  the  horse  and  the  use  of  the  animal  support  the 
first  alternative,  that  the  hirer  shall  return  the  horse  in  two 
days,  or  pay  a  dollar  a  day  for  the  use  of  it.  Is  there  any 
want  of  consideration  here?  Does  this  contract  end  in  the 
failure  of  the  hirer  to  return  the  horse  at  the  end  of  the  sec- 
ond day?  The  position  of  the  court  "that  the  parties  have 
agreed  to  pay  the  money  at  a  day  certain,  excludes  the  idea 
that  there  should  be  any  other  understanding,"  is  simply 
false,  and  exhibits  the  ignorance  of  the  court  of  the  state 
of  affairs  in  Kansas.  When  it  amounts  almost  to  &  l^al 
presumption  that  a  note  will  not  be  paid  when  it  is  due,  it 
is  natural  and  proper  that  parties  should  provide  against 
the  contingency  of  the  note's  not  being  paid  when  due,  and 
our  law  gave  them  the  power  so  to  do.  The  question  is, 
simply,  was  it  possible,  in  the  nature  of  things,  for  parties 
to  contract  for  interest  aflter  the  principal  should  fall  due? 
When  a  stipulation  to  that  efifect  forms  part  of  the  original, 
transaction,  it  is  absurd  to  say  that  it  is  without  consider- 
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ation.  We  therefore  perceive,  on  an  analytical  axamination 
of  -the  leading  principle  npon  which  the  Minnesota  case 
rests,  that  the  reasoning  therein  is  based  npon  a  specious 
falliAcy,  and  that  the  conclasion  is  nntrne. 

As  to  the  second  position  of  the  court,  that  parties  can- 
not in  any  case  liqnidate  damages,  it  is  as  fallacious  as  the 
first.  This  is  not  a  technical  bond :  (Sedg.  on  Dam.,  418- 
419.)  Nor  an  agreement  to  pay  a  stipulated  sum  as  jpen- 
dUy.  (Td.)  Nor  to  pay  a  sum  as  liquidated  damages  in 
terms.  (Id.) 

It  is  an  altsmative  contract  to  do  one  of  two  things, 
making  it  optional  with  the  maker  of  the  note  to  pay  the 
[*111]  same  at  maturity,  or  to  pay  interest  afterwards  at  a 
stipulated  rate  during  the  voluntary  forbearance  of  the 
payee.  Interest  is  the  compensation  for  the  ttse  of  money, 
and  not  necessary  for  the  forbearance  of  it.  The  Minnesota 
case  proceeds  upon  the  hypothesis  that  parties  cannot  con- 
tract for  interest  on  money  due;  but  our  law  expressly  per- 
mitted it.  One  man  has  a  pasture — another  a  horse.  It  is 
agreed  between  them  that  the  one  shall  pasture  the  horse 
ibr  a  dollar  a  week,  but  nothing  is  said  about  how  long  he  shall 
so  pasture  the  horse.  This  contract  and  that  for  interest 
after  maturity  are  exactly  analogous.  The  owner  of  the 
pasture  in  the  one  case,  or  the  payee  of  the  note  in  the  oth- 
er, has  a  right  at  any  time  to  terminate  the  contract,  but 
-both  contracts  are  legal,'  and  we  perceive  no  difference  in 
their  obligation. 

This,  we  maintain,  is  an  alternative  contract,  in  which  the 
parties  have  liquidated,  by  tW  terms  of  the  contract,  the 
compensation  for  the  use  of  the  money  aflier  due.  The  dif- 
erence  between  this  eonliract  for  interest  and  a  penal  bond, 
is  this,  that  the  sum  mentioned  in  the  bond  becomes  due  on 
the  failure  to  perform  the  condition,  but  the  interest  reseryed 
by  the  terms  of  the  note  under  consideration  is  not  nciade  pay 
ailei  beicause  the  note  was^not  paid  at  maturity,  but  for  the. 
irtfe  of  'tKe  money  afterwaras.    The  distinction  is  very  ob- 
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vioD8,  when  understood.  In  the  case  of  a  penal  bond,  it  is 
the  intention  ofthe  parties  that  onl  J  actual  damages  shall  be 
recovered,  for  everybody  knows  the  legal  effect  of  such  an 
instrument.  In  our  case,  nothing  becomes  due  on  the  fail- 
ure of  the  promissor  to  pay  the  note  according  to  the  condi- 
tion, but  in  the  failure  to  perform  the  condition  of  a  penal 
bond  a  very  large  amount  becomes  instantly  due.  Again, 
in  our  case,  no  damages  are  recoverable,  on  failure  to  pay 
the  note  at  maturity,  but  a  compensation  is  stipulated  for  the 
use  of  the  money  while  it  should  be  enjoyed  by  the  promissor. 

If  it  will  confer  any  pleasure,  I  have  no  objection  to  call- 
ing  this  interest  so  reserved,  on  money  due,  liquidated  [*112] 
damages.  I  mantain  that  parties  may  liquidate  their  dam- 
ages in  a  proper  case,  and  that  the  position  of  the  Minne- 
sota court  to  the  contrary,  is  not  law.  (Sedg.  on  Dam.,  481- 
436-4;37-445 ;  26  Wendal,244;  langev.  Work,  2  OhiOj619\ 
JKaston  v.  Peiin,  and  Ohio  Canal j  13  Ohioj  79.) 

.  We  hold  that  the  parties  to  the  note  in  controversy  had 
an  unquestionable  right  to  liquidate  the  damages,  and  that  the 
decision  ofthe  court  below  could  be  sustained  on  that  ground. 
But  we  conceive  the  true  understanding  of  the  case  to  be 
that  the  ten  per  cent  per  month  reserved  after  maturing, 
is,  reserved  as  interest  by  the  ternis  ofthe  written  agreement 
according  to  the  real  intention  of  the  parties.  And  the  Su- 
preme Court  of  the  United  States  {Brewster  v.  Wakefield^ 
22  JELoward,  122),  in  which  the  interest  law  of  Minnesota  was 
under  consideration,  plainly  intimate  that  the  parties  would 
be  hound  by  a  contract  stipulating  to  pay  five  per  cent  a 
month  after  due,  if  the  contract  "is  written  in  plain  and  un- 
ambiguous terms." 

There  is  one  rule  which  runs  through  all  the  cases,  and 
that  is  tl^al  the  intention  of  the  parties  is  to  govern,  and 
that  where  the  intent  is  ascertained^  the  cou|'tB  will  give  ef- 
fect to  the  contract  according  to. the  intent,-  In  tliiacaae 
there  can  be  no  doubt  as  to  the  intention  of  the  contractiQg 
parties. 
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The  opinion  of  tlie  court  was  delivered  By  *'   *  * 

JSjnokak,  J. — This  is  a  petition  in  error  brought  to  re- 
verse a  judgment  of  the  District  Court  of  Douglas  county. 

The  suit  was  brought  by  the  defendant  in  error,  Charles 
L.  Thompson,  to  obtain  a  money  judgment  and  a  foreclosure 
of  a  mortgage  given  to  secure  the  payment  of  a  note  given 
by  T.  H.  Clemo  to  Hamilton  G.  Fant  or  order,  and  by  Fant 
assigned  to  Thompson*  This  note  and  mortgage  waa  dated 
March  9,  18o8.  Young  was  made  a  defendant  as  claiming 
some  interest  in  the  land.  -    ,     .   ■  *  \ ; 

[*113j  Young  answers  setting  up  a  subsequent  mortgage 
by  Clemo  and  wife  of  the  premises  to  him,  and  a  foreclosure 
sale  and  deed  to  himself  under  such  lAortgage;  and  furtheri 
that  tlie  mortgage  to  himself  was  made  in  good  faith  for  a 
valuable  consideration,  and  without  any  notice  of  any  pre- 
existing or  prior  lien  or  incumbrance  on  the  mortgaged 
premises,  but  that  the  mortgage  by  Olemo  to  Faqt  was  in 
the  form  of  an  absolute  de^  of  conveyance,  and  that  a  de« 
fea8ance  was  at  the  same  time  executed'  by  Fant.  to  Cli^mc 
to  the  effect  that  on  the  payment  by  Clemo  to  Fant  of  the 
money  due  on  the  note,  that  Fant  should  re-convey  the 
premises  to  Clemo.  That  the  absolute  deed  of  conveyance 
from  Clemo  to  Fant  was  duly  recorded,  but  that  the  defeas- 
ance was  not  recorded. 

To  the  answer  of  the  defendant  Young,  Thompson  filed  a 
general  demurrer,  setting  up  as  a  ground  of  objection  that 
the  answer  did  not  state  facts  soflicient  to  constitute  a  de- 
fense to  the  plaintifi''s  petition.  This  demurrer  was  sus- 
tained, but  at  a  subsequent  day  of  the  term  and  before  the 
trial  the  order  sustaining  the  demurrer  was  so  modified  as 
to  show  that  the  court  only  decided  that  the  answer  is  in- 
suiBcient  to.  postpone  the  plaintiff's  right  in  the  mortgaged 
premises,  and  make  it  subject  to  the  claim  oif  the  defendant 
Young.  But  the  answer  is  allowed  to  stand  as  a  statement  of 
the  interest  of  Young  in  the  premises  as  subsequent  mort- 
gagee;   The  court  on  the  final  hearing,  gave  judgment  in 
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favor  of  plaintiff  for  the  fnll  amount  claimed  in  his  petition, 
and  ordered  the  mortgaged  premises  to  be  sold  and  the  pro- 
^eed8  arising  from  the  sale  to  be  applied  in  satisfaction  of 
Thompson's  claim. 

;  It  is  claimed  that  the  court  below  erred  in  sustaining  the 
demurrer  and  in  the  assessment  of  the  amount  due  from 
Glemo  to  Thompson.  The  ruling  of  the  court  on  the  de- 
murrer in  th^  shape  which  was  finally  given  to  it,  raises  the 
question  whether  the  recording  of  the  deed  without  the 
[^114]  defeasance  was  such  a  registration  under  the  law  as 
to  give  to  defendant  in  error  a  prior  lien  on  the  premises, 
li  it  was  then  the  ruling  of  the  court,  though  somewhat 
irregular,  still  was  the  application  of  the  true  principles  of 
the  law  of  the  case,  and  we  have  no  doubt  on  this  point. 

Tlie  d^ed  from  Clemo  to  Fant  was  absolute  on  its  face, 
purported  to  convey  the  whole  estate  of  Clemo  to  Fant.  It 
was  prior  to  that  of  Young  and  was  duly  recorded  before 
Young  obtained  any  interest  in  the  land.  It  was  construc- 
tive notice  to  all  that  Clemo  had  parted  with  his  title  to  the 
land.  Upon  what  principle  then  can  Young  complain  that 
the  estate  is  subject  to  redemption?  The  deed  seemed  ab- 
solute, but  when  the  whole  transaction  is  developed  it  makes 
it  a  mortgage,  and  gives  Young  some  further  rights  than  he 
had  before.  It  gives  him  a  posisble  chance  to  secure  his 
debt,  while  without  th^  defeasance  there  would  be  none. 
The  recording  of  the  defeasance  was  the  duty  of  Clemo;  he 
had  it  in  his  possession-,  it  could  not  be  recorded  or  con- 
trolled by  Fant  or  his  assignee.  It  protected  only  the  rights 
of  Clemo,  not  those  of  Fant.  If  when  Young  bought  he  be- 
lieved it  was  an  absolute  deed  he  had  no  title  to  acquire 
from  Clemo.  If  he  knew  it  was  a  mortgage  then  he  must 
yield  to  the  acknowledged  priority  of  Thompson's  lien.  It 
is  impossible  to  see  hoW  lie  could  have  beeti  injured  by  the 
iion-rccording  of  the  defeasance. 

This  question  has  been  settled  in  *  Iowa  in  the  case  of 
Olemona  v.  Elder  (12  Iowa,  274),  holding  the  recording  of 
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the  defeasance  not  necessary  in  a  case  exactly  similar  to  this. 
The  authorities  cited  torn  upon  the  pecaliar  phraseology  of 
the  recording  statutes  different  from  those  in  force  here 
when  these  instrnments  were  executed. 

This  court  in  the  case  of  Dudley  v.  Seynolds  (1  Kas., 
2S5;  Dassler's  £d.y  270),  has  already  passed  upon  the  law  in- 
volved in  thcsecond  assignment  of  error.  We  see  no  cause 
for  reversing  the  reasoning  in  that  case,  and  do  not  douht 
its  application  to  the  [^115]  present  one.  In  considering 
that  case  we  had  the  benefit  of  the  argument  of  the  learned 
counsel  for  the  plaintiff  in  error  in  this  oause.  We  think 
the  court  below  ruled  correctly  in  the  assessment  of  the 
amount  dae. 

The  decision  of  the  court  below  is  affirmed. 

Bailey,  J.,  concurring. 

OoBB,  C.  J.,  having  decided  the  case  in  the  court  below, 
declined  to  sit  in  the  case. 


Thb  Boabd  of  County  Coioossiohebs  of  Shawiocb  Couimr 

y.  LuTHBB  M.  Cabtbb. 

1.  Ooohtibs:  Bands:  Patper  to  issue.  C  agreed,  Octoher  6th  185a#  with 
H,  sopenntendent  of  public  baildings  of  Shawnee  ooontgr,  to  fomish 
materials  for  a  court  houae  at  Tecumseh,  to  be  paid  for  in  installniento, 

-  which  agreement  was  approved  on  that  day  by  the  county  commission- 
ers. In  October  and  November  1855,  nineU^  bonds  were  issued  to 
pay  these  installments,  sigoed  by  the  probate  judge  and  county  com- 
missioner, and  by  the  said  sui)erintendent,  sealed  and  delivered  to  G  in 
presence  of  the  derk  of  the  board  of  commissioners,  purporting  to  bind 
Shawnee  county  and  the  successors  in  office  of  the  said  signers,  to  pay 
said  C,  his  representatives,  heixs,  or  assigns,  the  sum  therein  named, 
at  certain  times,  with  interest  at  ten  per  cent  per  annum.  The  law  in 
force  at  the  time  of  making  these  bonds  (Laws  1855.  pp  212  and  218), 
xnrovides  that  when  payments  npon  contracts  for  the  erection  of  publie 
buildings  shall  be  by  installments,  the  tribunal  transacting  county 
business,  shall,  upon  the  certificate,  of  the  supeiint^dent  cf  public 
buildings  that  a  due  proportion  of  the  work  has  been  completed  a(y 
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cording  to  contract,  order  a  warrant  upon  the  county  treasurer  for  such 
amounts  as  may  be  due  upon  the  contract,  payable  out  of  the  buflding 
fund  or  any  monies  in  the  treasury  not  otherwise  appropriated,  as  the 
tcibunal  may  order.  The  board  of  commissioners  were  elected  by  the 
territorial  legislature,  and  had  power  to  levy  and  collect  taxes,  provide, 
by  erection  or  otherwise,  public  buildings  necessary  for  the  county,  and 
had  the  control  of  the  county  effects  and  were  given  a  limitless  discre- 
tion and  i>ower,  limited  only  in  that  they  could  not  impose  a  county 
tax  exceeding  the  territorial,  levied  in  the  county  for  territorial  pniposes. 
Held  that  these  bonds  differed  in  substance  as  well  as  in  form,  from  the 
warrants  authorized  by  the  statute,  and  were  void. 

2. :  Power  of  officers.    The  county  is  a  political  subdivision  of  the 

State  or  Territory  acting  as  a  corporation  with  specific  powers,  through 

'  its  officers  as  agents,  whose  1*116]  duties  are  not  only  pointed  out  by 
law,  but  the  mode  of  performing  ^em  is  laid  down  with  o&d  aocoracy 
and  precision.  When  so  laid  down  there  is  no  discretion  in  the  officers,  as 
to  the  manner  in  which  they  are  to  act.  In  that  respect  they  are 
ministerial  officers,  and  bound  to  observe  the  limitations  imposed  upon 
them  by  law. 

3.  Statutobt  GOHBTRUCTiON.  When  statutes  confer  special  ministerial 
anthprity,  the  exercise  of  which  may  affect  the  rights  of  property,  or 
incur  a  municipal  liability,  it  shaU  be  strictly  observed,  and  a  material 
departure  wiU  vitiate  the  proceedings. 

4.  County  commissiokbbs:  Paffments,  The  statute  of  1855  preaciibed 
the  mode  in  which  the  installments  should  be  paid— the  only  mode 
known  to  the  law.  The  board  of  commissioners,  only,  were  authorized 
to  create  evidences  of  debt  against  the  county,  or  to  order  money  to  be 
drawn  from  the  treasoiy,  and  that  only  by  warrants,  bearing  no  inter* 
est  of  themselves,  for  audited  claims  alone;  and  on  these  alone'  was  the 
treasurer  authorized  to  pay.  The  manner  of  creating  indebtedness 
against  the  county,  being  prescribed  by  statute,  must  be  observed. 

5.  Warraktb  :  County  bond.  A  warrant  is  an  order  by  which  the  drawer 
authorizes  one  person  to  pay  a  particular  sum  of  money.  The  effect  of 
such  warrant  drawn  on  an  empty  treasury,  considered;  and  the  effect 
of  the  substitution,  by  the  board,  of  bonds  bearing  a  high  rate  of  inter- 
est for  the  warrants,  discussed. 

6.  Statutokt  constbuotion  :  Bond.  *  If  an  affirmative  statute  directs 
anything  to  be  done  in  a  certain  manner,  that  shall  not,  even  though 
there  ore  no  negative  words,  be  done  in  any  other  manner.*'  This 
mle  applied  to  this  case  and  the  bonds  sued  on  declared  void. 

7. ':  Curative  (ict.    The  act  of  1857  confirming  contracts  made  by 

the  probate  judge  and  county  commissioners  of  Shawnee  county  for  the 
erection  of  a  court  house,  and  providing  (§2)  tiiat  the  bonds  or  other 
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endenoes  of  debt,  heretofore  issued,  by  said  probate  judge  and  cotnty 
oominissioners,  for,  or  on  aocooht  of,  the  constraction  of  said  coart  boose, 
shall  be  valid  and  bizidixi£r>  dedaxed  void,  so  far  as  the  bonds  in  suit 
are  affected  hj  it. 

8.  Obganio  Aot:  LigisUUwe  and  Judiciart/,  The  Organic  Act  defines, 
as  sharply  as  most  constitutions,  the  hmits  of  legislative  power,  as  existr 
ing  to  all  rightful  subjects  of  legislation,'witl^  certain  specified  limita- 
tions; while  all  the  judicial  authority  is  entrusted  to  the  courts.  No 
rule  can  safdy  be  laid  down  in  terms  separating  legislative  from  judi- 
cial duties.  Courts  have  contented  themselves  with  simply  setiing  the 
precise  case  before  them.  A  sttong  and  iuseasing  disposition,  on  the 
part  of  the  judidaiy  to  restrain  the  legislature  from  the  invasion  of 
private  rights,  to  which  the  haste  of  law-makbg  operations  often  tends, 
recognized. 

9.  CuRATiYB  Acts:  Remedy,  It  would  be  competent  for  a  legislature 
to  furnish  new  and  more  efficacious  remedies  or  to  create  a  more  bene- 
ficial interest  or  tenure,  or,  by  supplying  defects  or  curing  infbmiflliiies 
in  the  procedings  of  courts  or  of  public  offioers  acting  within  the  scope 
of  their  authority,  to  give  effect  [*117]  to  acts  to  which  there  was  the 
express  or  implied  assent  of  the  x)arties  interested.' 

10.  Statutory  gonstbugtion.  A  statute  which  dispenses,  in  favor  of 
some  particular  individual,  with  the  general  rules  governing  similar 
cases,  does  not  come  within  the  rightful  attributes  of  legislative  power 
and  is  not  to  be  regarded  as  law** 

11.  Casb  at  bar.  Held  that  the  county  oommissionecs  were  not  acting 
within  the  scope  of  their  authority  in  issuing  the  bonds  in  suit,  and  that 
their  acts  therein  were  void,  not  for  any  want  of  formality  or  regular- 
ity, or  mistake,  but  for  want  of  power  under  the  law,  and  that  the  act 
of  1857,  differing  from  those  retrospective  laws  supplying  defeols  and 
curing  informahties  in  the  prooeediiiga  of  officeiB  and  tribunab;  and 
retrospectively  dispensing,  in  favor  of  a  particular  individual,  with  the 
general  rules  governing  similar  cases,  to  the  ix^ury  of  other  i)arties, 
and  in  imposing  burdens  contrary  to  previously  established  law,  and 
changing  and  affactmg  rights,  so  far  as  it  pretttided  to  affect  these 

bonds,  is  void^ 

■  - 

CL]  WhilAAligWatsrt  aaj  not,  bj  tiM  mate  wiiihwry  of  ndM  of  <vMBPce>  otmtUm 
and  set  at  naoght  the  natiiotiona  of  the  oonstitation,  or  aiMtraiflj  make  conohialve  mi- 
denoe  of  a  f aot  anything  which  in  the  nahue  of  thlnga  haa  no  oonneotkxi  with  that  ^aet 
nor  waapnaMy  tends  to  pvovo  it,  yet  it  may  aako  that  wtUHf  aeootdlsg  to  tho  oidfaiaKy 
nilee  of  human  ezperiflnoe  rcaaonably  tenda  to  prore  a  faot,  oondnatro  evSdenoe  of  It. 
iOamUif  Beat  qfLInn  Co.,  U  Kaa.,  MO.) 

[8.]  A  NiroapMtffo  otatato  attanpOng  to  onate  apoww,  orlo  onra  a  diissi  of  J«l^ 
dtotlaiv, haa Birwba«ktaBld  valid,  (il  <ft ilT.  JSId.  C7o.  «,  MaguUJUu,UMm.t9m;  /•!» 
Petty,  22  Id.,  477.) 
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Error  from  Douglas  District  Court. 

Thb  facts  of  the  case  appear  at  length  in  the  opinion  of 
the  court. 

*  • 

J,  dk  D.  Brockway^  for  plaintiff  in  error. 

I.  The  bonds  upon  which  suit  was  brought  in  the  Dis- 
trict Court,  are  void.  They  were  issued  without  authority 
of  law,  and  in  contravention  of  an  express  provision  of 
statute.  These  bonds  were  issued  by  the  board  of  county 
commissioners  of  the  county  of  Shawnee  to  the  defendant  in 
error  in  payment  for  the  construction  of  a  court  house  at 
the  town  of  Tecumseh.  It  was  in  evidence  on  the  trial  in 
the  court  below,  that  the  bonds  were  issned  in  pursuance  of 
a  written  contract  made  with  Carter,  by  the  terms  of  which 
he  was  to  be  paid  in  ten  per  cent  bonds,  in  installments,  as 
the  work  progressed.  This  contract  as  well  as  the  bonds 
executed  under  it,  was  in  violation  of  a  law  of  the  Territory 
then  in  full  force,  regulating  the  payment  of  debts  incurred 
by  counties  in  the  erection  of  public  buildings.  By  the  6th 
section  of  the  county  buildings  act  (Laws  of  1855,  pp,  212- 
213),  it  is  provided  that  when  [*118]  payments  upon  con- 
tracts for  the  erection  of  public  buildings  shall  be  by  in- 
stiillments,  the  tribunal  transacting  county  basiness  shall, 
upon  the  certificate  of  the  superintendent  of  public  build- 
ings that  a  due  proportion  of  the  work  has  been  completed 
and  executed  according  to  contract,  order  a  warrant  upon 
the  county  treasurer  for  such  amount  as  may  be  due  upon 
che  contract,  payable  out  of  the  building  fund,  or  of  any 
money  in  the  treasury  not  otherwise  appropriated,  as  the 
tribunal  may  order. 

This  statute  perseribod  the  mode  in  which  the  install- 
ments  should  be  paid — the  only  method  known  to  the  law. 
The  board  of  comraiasionefs,  only,  were  authorized  to  order 
monej^B  toT)e  drawn  from  the  treasury,  and  they  could  do  it 
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only  by  a  loarrant  on  the  county  treasurer.  It  will  not  be 
contended  that  these  bonds  are  warrants.  A  warrant  is  an 
order  by  which  the  drawer  authorizes  one  person  to  pay  to 
another  a  particular  sum  of  money.  But  these  instruments 
cannot  by  any  legal  or  reasonable  construction  be  said  to  be 
orders  on  the  county  treasurer.  They  are  not  orders  or 
warrants  in  any  sense  whate\rer.  They  are  simply  ten  per 
cent  bonds,  payable  at  a  future  day.  They  differ  from  war- 
rants in  substance  as  wel!  as  form.  A  warrant  would  not 
entitle  the  holder  to  claim  interest  on  it  till  after  present- 
ment for  payment,  and  then  only  at  the  rate  of  six  per  cent. 
These  bonds  bear  interest  from  date  at  ten  per  cent  per 
annum.  Tliey  are  not  directed  to  the  county  treasurer,  and 
lie  could  have  no  legal  authority  to  pay  them  on  present- 
ation: He  was  only  authorized  to  pay  money  out  of  the 
treasury  upon  the  presentation  of  warrants  ordered  by  the 
tribunal  transacting  county  business.  (See  Laws  of  1855, 
pp.  213-214.)  The  statute,  by  implication,  prohibited  the 
issuing  of  bonds  by  the  board  of  commissioners.  Their 
authority  to  bind  the  county  was  restricted  to  the  exercise 
of  the  powers  conferred  upon  them  by  law.  It  seems  to  be  a 
well  settled  rule  of  law  that  when  the  duties  of  an  officer  are 
defined,  [*119]  and  the  mode  of  performing  them  prescribed 
by  law,  that  the  power  must  be  exercised  precisely  as  it  is 
given.  Indeed  it  is  said  to  be  a  maxim  ^'that  if  an  affirm- 
ative statute  direct  a  thing  to  be  done  in  a  certain  manner, 
that  thing  shall  not,  even  although  there  are  no  negative 
words,  be  done  in  any  other  manner."  {Bull  <fe  Argalls 
V.  the  County  ofMarshally  12  Iowa,  142-158.) 

When  an  agent  whose  powers  are  limited  by  statute,  or 
whose  authority  is  special,  exceeds  his  authority,  his  acts  do 
not  bind  his  principal.  (12  Iowa,  142;  16  How.  Prac.^ 
4^2;  Delafield  v.  the  State  of  III.,  26  Wend.,  192;  Schvrn^ 
fheljpennick  v.  Bayard^  1  Pet,  264;  Story  on  Agency,  160, 
§170;  Beah  v,  Allen,  18  Johns.,  363;  thirrnvng  v. 
Smith,  3  Johns.  Chan,  344;    14  Mass.,  58;   8  Mass.,  292; 

<i— 2  KA8. 


114  SUPREME  COURT  OF  KANSAS, 

Shawnee  County  v.  Carter. 

i  Pick.,  215;  19  Id.,  511 ;  Farmers*  Loan  and  Truit  Com- 
,  pany  v.  Garroll^  5  Barb.,  649;  Angell  it  Ames  on  Corpo- 
ratioDS,  827.) 

II.  The  Act  of  the  Territorial  legislature,  approved 
Feb.  17th,  1857  (Laws  of  1857,  p.  60),  undertaking  to  legal- 
ize  these  bonds  by  declaring  thein  valid  contracts,  exceeds 
the  just  limits  of  legislation,  is  retro-active,  unconstitutional 
and  void. 

Section  24  of  the  Organic  Act,  contains  the  following 
provision:  "The  legislative  power  of  the  territory  shall  ex- 
tend to  all  rightful  subjects  of  legislation  consistent  with 
the  Constitution  of  the  United  States,  and  the  provisions 
of  this  dct." 

Now  this  law  is  an  act  deolarmg  these  bonds  valid;,  that 
is,  they  were,  in  the  opinion  of  the  legislature,  valid  from 
and  after  the  17th  day  of  February,  1857.  But  this  right 
to  pass  upon  the  validity  of  contracts  and  written  instru- 
ments belonged  to  the  judiciary.  To  declare  an  instrument 
for  the  payment  of  money  valid  or  void  is  a  jvdicial  actj 
and  the  27th  section  of  the  Organic  Act  vested  the  judicial 
power  in  the  courts  of  the  Territory y  and  thus  prohibited  its 
exercise  by  the  legislature. 

[*120]  The  Constitution  of  the  United  States  has  forbidden 
the  passage  of  any  law  impairing  the  obligation  of  contracts 
{See  10th  Section  of  Ut  Art.  of  the  Conetitution  U.  S.) 

IX  these  bonds  had  been  valid  in  their  inception,  and  an 
act  of  the  legislature,  undertaking  to  increase  or  diminish 
the  liability  of  the  plaintiff  in  error  had  been  passed,  can 
there  be  any  doubt  that  such  an  act  would  have  been  within 
this  constitutional  prohibition?  Does  the  Constitution  pro- 
hibit the  legislature  from  passing  laws  irnpairing  the 
obligation  of  contracts  and  yet  permit  it  to  pass  laws  creat- 
ing the  obligation,  or  to  make  contracts  themselves.  It 
might  with  more  reason  be  contended  that  the  legislature 
has  power  to  revive  a  claim  barred  by  the  statute  of  limit- 
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ation^  bat  it  bas  been  held  that  this  cannot  be  done.    (11 
Mass.,  400.) 

The  exercise  of  such  a  power  would  be  quite  as  despotic, 
odious  and  oppressive,  as  the  impairing  of  the  obligation 
of  a  contract  could  be,  while  it  would  come  fully  within  the 
spirit,  if  not  the  letter  of  the  constitutional  prohibition. 

If  the  legislature  could  enact  validity  into  these  instru- 
ments, ^^oirfyj:^  loa/i^  <?/^at^^A<?ri^  to  make  them^  then  it 
could  have  exercised  the  same  power  over  them  if  they  had 
been  forgeries,  and  void  on  that  account.  The  plaintiff  in 
error  had  a  perfect  and  complete  defense  to  these  bonds  or 
to  any  action  Carter  or  his  assigns  could  have  brought  on 
them,'  on  the  16th  of  February,  1867.  Could  the  territorial 
legislature  legislate  it  away  on  the  17th?  If  so  what  does 
that  clause  of  the  federal  constitution  mean  which  declares 
that  "no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law r  This  most  salutary  restriction 
cannot  mean  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law,  vmles%  the  legisla- 
ture shall  see  fit  to  pass  a  statute  for  that  purpose.  (^See 
Taylor  V.  Paii^,  4  Hill,  143-4-^-6.) 

[*121J  These  parties  were  entitled  to  a  judicial  determin- 
ation of  their  rights  by  the  application  of  the  established 
rules  of  law,  eaeh  party  having  an  opportunity  to  be  heard. 
But  the  legislature  undertook  to  make  a  law  for  the  case, 
affecting,  divesting  and  changing  rights,  so  that  the  act,  if 
valid  has  all  the  effect  of  a  judgment;  though  in  violation 
of  all  the  principles  upon  which  judgments  are  rendered. 

The  act  is  in  no  way  remedial,  or  to  cure  any  formal  de- 
fect, but  intended  to  legalize  acts  done  in  contravention  of  a 
plain  statute  of  which  all  parties  had  notice,  and  no  equity 
can  be  set  up  by  a  party  to  a  transaction  wholly  without 
authority  of  law.  "It  is  by  the  law  in  its  due  and  orderly 
administration,  through  appropriate  tribunals,  and  not  by 
Ibrce  of  an  act  of  legislation  only,  that  the  subject  can  be 
deprived  of  his  property.'*    {D*mmi  v,  Mattoon  et,  (U.^  2 
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Allen  (Mass.),  361;  TayUyr  v.  Porter,  4  Hill,  liO;  Wyne- 
hammer  v.  the  People,  3  Keraan,  890;  Dash  v.  VanKlucky 
7  Johns.,  477;  Powers  dh  Wyckoff  v.  Bergen,  2  Sel.,  358- 
366-367;  11  How.  Prac.,  289;  Eolden  v.  James,  11  Mass., 
400;  16  Id.,  215;  Good  v.  Teroher,  12  Ohio,  364;  1  Boy., 
252;  Oreenough  v.  Oreenough,  11  Penn.  State,  489;  Oreen- 
field  V.  Dorris,  1  Sneed.  (Tenn  )  548;  5  Id.,  186;  25  Mo., 
291;  26  Id.,  175.) 

Wilson  Shannon,  for  defendants  in  error. 

The  first  section  of  the  aet  of  1855,  page.  212,  provides 
that  a  court  house  shall  be  built  upon  such  plan  and  of  such 
material  as  shall  be  presented  by  the  tribunal  transacting 
county  business,  etc,  under  the  control  and  supervision  of  a 
c6mmissioner  of  the  county  as  superintendent  of  public 
buildings.  The  6th  section  of  the  same  act,  page  213,  re- 
quires the  tribunal  transacting  county  business  to  order  a 
warrant  for  such  amount  as  may  be  due.  By  the  28th  and 
29th  sections  of  the  act  of  1855,  page  281,  there  is  established 
a  tribunal  transju^ting  county  business,  called  the  Board  of 
comissioners  for  the  county,  and  the  probate  [*  122]  judge 
is  made  the  president  of  the  board  of  commissioners.  Two 
commissioners  are  required  to  be  elected,  who  with  the  pro- 
bate judge  constitute  the  tribunal  transacting  county  busi- 
ness, and  two  constitute  a  quorum  to  do  business.  (Sec.  36« 
p.  232,  act  of  1855.)  The  31st  and  32d  sections  of  act 
of  1855,  page  231,  gives  to  the  tribunal  certain  powers,  and 
among  other  things  provides  that  the  commissioners  shall 
provide  ways  and  means  for  the  erection  of  public  build- 
ings, etc.  They  shall  cause  to  be  erected  or  otherwise 
procure  for  the  several  counties  suitable  court  houses,  jails, 
clerks'  offices,  and  other  public  buildings  deemed  necessary. 
From  these  provisions  of  the  statute  it  will  be  seen  that  the 
county  board  are  not  only  authorized,  but  they  are  required 
to  erect  or  provide  a  suitable  court  house.  It  was  under 
the    authority   of  the   statute  provisions  that  the  county 
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board  entered  into  the  contract  with  L.  M.  Carter,  for  the 
erection  of  a  court  house  in  Shawnee  county,  and  Carter  in 
good  faith  went  on  and  performed  justly  his  contract,  and 
die  board  gave  him  the  bunds  in  suit,  as  evidence  of  the  in- 
debtedness of  the  county  to  him.  It  is  claimed  that  these 
bonds  are  not  binding  on  the  county,  because  the  board 
were  not  authorized  to  issue  bonds  as  evidence  of  indebted- 
ness, but  were  required  to  issue  warrants,  and  because  they 
did  not  issue  warrants  instead  of  lx)nds  the  county  refuses 
to  pi^y  anything.  That  the  board  had  the  right  and  author- 
ity to  make  this  contract  to  erect  a  court  house,  is  not 
disputed.  That  the  defendant  in  error  went  on  and  per- 
formed his  contract  and  did  the  work  for  the  county  that  he 
agreed  to  do,  and  the  same  was  accepted  by  the  board,  is 
not  contradicted.  It  is  not  denied  but  the  county  is  bound 
to  pay  the  defendant  in  errqr  the  contract  price  for  building 
tlie  court  house,  but  it  is  claimed  the  plaintiff  below  cannot 
sue  on  these  bonds.  To  do  away  with  all  doubt  on  this 
subject,  the  legislature  of  Kansas  on  the  17th  of  February, 
.A.D..1857  (page  50-51,  act  of  1857),  [*123]  passed  an  act 
declaring  that  all  contracts  and  agreements  heretofore  made 
by  and  with  the  probate  judge  and  county  commissroners 
of  Shawnee  County  for  the  erection  of  a  court  house  in  the 
town  of  Tecumseh,  in  said  county,  are  hereby  approved  and 
affirmed. 

The  2d  section  provides  that  the  bonds  or  other  evidence 
of  indebtedness  heretofore  issued  by  said  probate  judge 
and  county  commissioners  for  or  on  account  of  the  con- 
struction of  said  court  house,  are  hereby  declared  valid  and 
binding  upon  said  county,  and  the  said  probate  judge,  and 
county  commissioners,  are  hereby  authorized  and  empow- 
ered to  receive  any  such  bonds  as  evidence  of  indebtedness 
from  time  to  time,  or  to  issue  others  in  such  manner  and  on 
such  terms  as  they  may  deem  necessary  or  advisable,  to  be 
applied  in  payment  for  building,  finishing  or  furnishing 
said  court  house,  or  for  a' county  jail  to  be  hereafter  erected. 
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This  act  cures  all  defects  if  there  are  anj  in  these  bonds, 
and  if  this  act  is  a  valid  act  and  the  legislatare  had  the 
right  to  pass  it,  then  there  is  an  end  to  this  case.    The 
authorities  on  this  point  both  State  and  federal,  are  very 
clear    and  full  to  the  point,  tliat  the  legislature  has  the 
power  to  pass  such  a  curative  act.     This  act  of  1857,  does 
not  impair  the  obligation  of  any  contract,  but  on  the  con- 
trary, makes  valid  a  contract  which  is  claimed  at  least  to  be 
invalid.    Carter  has  an  equitable  right  to  the  money  named 
in  these  bonds;  the  act  of  1857,  joins  the  legal  to  the  equit- 
able right,  and  makes  the  legal  as  well  as  the  equitable  right 
of  the  plaintiff  below  to  the  money  in  the  bonds  perfect. 
This  the  legislature  had  an  undoubted  right  to  do,  and  in 
support  of  this  position  I  will  refer  to  the  following  author 
ities.  as  conclusive.    (Smith's  Com.,  p.  409,  Sec.  267-8-9 
Sedg.  on  Statutory  and  Constitutional  Construction,  p.  198 
3  Dall.,  386-391;  16  Barb.,  S.  C.  R,  188;  8  Mass.  R,  468 
10  Serg.  &  Rawle,  101-97;  9  Mas.  R,  157-860;  16  Serg.  & 
Eawle,  31;  21  Pick.,  542;  7  Watts,  300;  16  Ohio,  699.) 

[*124]  The  federal  courts  are  equally  clear  on  the  same 
point.  (  Watson  v.  Mercer ^  8  Pet.,  88;  Ldomd  v.  Wilkin- 
soiiy  2  Id.,  627;  SaterUe  v.  Mathewaon^  2  Id.,  407.) 

The  above  authorities  clearly  establish  the  position  that 
the  legislature  have  the  right  to  pass  a  retrospective  law, 
if  it  does  not  impair  the  obligation  of  a  contract.  It  will 
not  be  claimed  that  the  law  of  1857  impaired  the  obliga- 
tion of  any  contract.  But  I  claim  that  issuing  these  bonds 
instead  of  warrants  on  the  treasurer,  was  a  substantial 
compliance  with  the  statute.  The  warrants  are  evidence 
of  debt,  and  so  are  the  bonds.  They  are  substantially  the 
same  thing,  and  issuing  the  bonds  by  the  county  is  a  sub- 
stantial compliance  with  the  statute. 

From  the  sections  of  tlie  statute  above  referred  to,  it 
will  be  perceived  that  the  county  board  had  not  only  the 
power,  but  it  is  made  their  positive  duty,  to  erect  orpro- 
vide  a  court  house,  etc.,  for  the  county.     It  being  the  duty 
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of  the  board  to  provide  a  court  house  by  erection  or  other- 
wise, ther6  is  an  imph'ed  power  that  the  board  may  erect 
or  provide  a  court  house  on  the  credit  of  the  county. 
Where  power  is  granted  to  public  officers  to  do  a  particu- 
lar thing,  and  especially  where  the  law  requires  them  to 
do  that  particular  thing,  they  have  the  implied  power  tq 
use^the  ordinary  means  to  do  what  tlie  law  requires  them 
to  do.  To  pledge  the  credit  of  the  county  for  the  erection 
of  the  court  house,  is  an  ordinary  means,  and  the  usual 
means,  and  indeed  the  only  means  the  board  had  at  the 
time  for  the  erection  of  the  court  house.  If  the  board  had 
the  power  to  pledge  the  credit  of  the  county  for  this  pur- 
pose, it  follows  that  they  had  the  power  to  give  the  eri- 
dence  of  indebtedness,  and  it  matters  not  whether  this 
evidence  of  indebtedness  was  in  the  shape  of  warrants  or 
bonds,  or  a  simple  acknowledgment  of  indebtedness.  A 
corporation  (and  Shawnee  county  is  a  municipal  corpora- 
tion), although  not  specially  authorized  to  contract  in  that 
form,  may  make  a  promissory  note  for  a  debt  in  the  course 
[n25]of  its  legitimate  business.  (2  Hill  267;  MoU  v.  Hioka, 
1  Cow.,  518;  8  Wend.,  94.) 

The  power  of  a  corporation  to  borrow  money  extends  to 
all  cases  where  it  is  essential  to  the  transaction  of  its  ordi- 
nary business,  but  not  beyond  that,  as  it  is  an  incidental, 
not  a  principal  power.  {Burr  v,  Phceniw  Olass  Oo,j  14 
Barb.,  358.)  A  corporation  has  incidental  authority  when 
not  specially  restricted,  to  borrow  money  for  any  of  its  law- 
ful purposes.  (25  Barb^  146;  see  also  1  Sandf.  Oh,  280; 
24  Barb.,  20.)  Corporations  that  have  the  power  to  borrow 
money,  have  also  the  power  to  give  obligations  for  its  re- 
paynlent  in  any  form  not  ei^pressly  prohibited  by  law.  (IS 
N.  y.  (1  Smith),  9.) 

In  the  court  below  it  was  olftimed  that  the  pUdntifi 
should  have  proved  that  the  persons  who  signed  these  bonds 
had  been  duly  commissioned  and  qualified.  It:  was  proved 
that  at  the  time  and  long  before  the  bonds  and  contract  for 
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the  court  house  were  made,  the  officers  signing  thetn  acted 
for  the  county  of  Shawnee  in  the  capacity  in  which  they 
signed  the  bonds  and  contract.  In  other  words  we  proved 
they  were  de  facto  officers  of  Shawnee  county.  Acting,  and 
general  reputation  are  competent  evidence  to  prove  official 
character.  {Johnaon  v.  Steddman,  3  Ohio,  94;  Eldred  v. 
Seatoji^  6  Ohio,  215.) 

The  official  acts  of  officers  defacto^  and  not  de  jure*  are 
valid  and  cannot  be  impeached  either  directly  or  indirectly. 
The  officers  may  be  ousted  but  their  acts  are  valid.  {The 
State  V.  Jacobs^  17  Ohio,  143;  TTie  State  v.  AUetiy  12  Id., 
16;  T/ie  State  v.  Constable^  7  Id.,  p't  1st,  p.  7.) 

The  opinion  of  the  court  was  delivered  by 

KiHGMAK,  J. — On  the  23d'day  of  January,  1860,  Luther  M. 
Garter,  the  defendant  in  error,  instituted  suit  in  Shawnee 
county  against  the  plaintiffs  in  error,  on  nineteen  separate 
bonds  amounting  in  the  aggregate  to  $2,918,  of  which  bonds 
amounting  to  $171.00  were  dated  the  6th  day  of  October, 
1856,  and  bonds  [*126]  amounting  to  $1,071.00  were  dated 
the  27th  day  of  November,  1856. 

These  bonds  were  each  signed  by  WiUiam  O.  Yager, 
probate  judge,  E.  Hdodgland,  county  commissioner,  and 
Duke  W.  Hunter,  superintiendent  of  public  buildings, 
and  sealed  and  delivered  in  presence  of  the  clerk  of  the 
board  of  commissioners  of  Shawnee  county,  and  although 
made  payable  at  different  times,  each  bears  interest  from 
date  at  the  rate  of  ten  per  cent  per  annum. 

These  bonds  professed  to  bind  the  county  of  Shawnee 
for  their  payment.  They  were  given  in  fuliillment  of  ah 
agreement  made  on  the  6th  day  of  October,  1855,  between 
the  defendant  in  error,  and  Duke  W,  Hunter,  superinten- 
dent of  public  buildings  for  Shawnee  county^for  furnishing 
materials' alid  iinisbing  the  couH  house  in  Tecnmseh  (br^ck 
work,  lathing  and  plai&tering'slhd  painting  excepted),  whic|i 
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a^;reemeat  was  approved  hj  the  board  on  the  same  daj, 
and  made  the  payment  for  the  work,  payable  in  installments. 

The  suit  was  transferred  by  change  of  venne  from  Shaw- 
nee coanty  to  Douglas,  and  on  the  8th  day  of  May,  A.  D. 
1862,  a  trial  was  had,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendant  in  error,  against  the  plaintiff  in 
«rror,  for  the  sum  of  $4,657.05  and  the  costs  of  suit 

Various  questions  were  raised  upon  the  pleadings,  and 
in  the  course  of  the  trial,  which  were  not  argued  by  the 
counsel  and  will  not  be  considered  by  the  court,  as  the  con- 
clusion we  have  reached  on  the  main  point  and  the  one 
which  was  presented  in  the  argument  renders  an  examina- 
tion of  the  others  unnecessary. 

The  important  question  to  be  settled,  is  one  raised  on 
the  instruction  of  the  court  to  the  jury,  and  is  in  fact, 
whether  the  county  of  Shawnee  is  liable  on  these  bonds. 
And  the  consideration  of  this  question  involves  the  exam- 
ination of  principles  of  great  difficulty  and  delicacy. 

[*127]  After  the  bonds  were  issued,  to-wit:  on  the  17th 
day  of  January,  1857,  the  legislature  of  the  territory  passed 
an  act  approving  and  confirming  these  bonds  and  declaring 
them  valid  and  binding  upon  the  county.  (Laws  1857, 
page  50.)  In  settling  the  question  whether  the  county  is 
liable  on  these  bonds,  it  will  be  necessary  to  examine  first 
whether  they  were  valid  in  their  inception  and  execution 
by  the  law  then  existing.  If  they  were  the  whole  case  is 
disposed  of,  if  not  then  it  remains  to  see  what  is  the  effect 
of  the  act  of  1857.  The  first  inquiry  then  is  as  to  the  law 
in  force  when  the  contract  was  made  and  the  bonds  sued  on 
were  executed.  The  general  financial  affairs  of  the  county 
were  entrusted  to  a  board  of  commissioners  with  power  to 
levy  and  collect  taxes,  build  bridges,  and  open  and  keep  in 
repair  roads  and  highways,  and  provide  by  erection  or  other- 
wise  public  buildings  necessary  for  the  county,  and  have 
the  control  and  management  of  the  property  and  effects  of 
the  county. 
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These  commissioners  were  elected  bj  the  territorial  legis- 
lature and  their  powers  were  very  extensive,  and  with  no 
check  upon  the  indiscreet  and  rainoas  exercise  of  those 
powers,  save  in  the  limitation  prescribed  as  to  the  extent 
of  the  tax  which  they  might  levy.  Not  receiving  their 
position  from  the  people,  they  were  not  responsible  to  them, 
nor  were  they  accountable  to  any  other  tribunal  for  the  ex- 
ercise of  their  discretion.  The  use  or  abuse  of  their  power 
had  but  one  check,  they  could  not  impose  a  tax  exceeding 
the  amount  of  territorial  taxes  levied  in  each  county  for 
territorial  purposes.  As  long  as  they  confined  themselves 
within  the  limits  of  the  law,  they  were  not  responsible  for 
the  discretion  with  which  they  exercised  that  power.  It  was 
within  the  scope  of  their  authority  to  contract  for  the  erec- 
tion of  county  buildings  greatly  larger  and  more  costly  than 
the  wants  of  [*128]  the  community  would  justify,  and  im- 
pose a  debt  upon  the  county  for  the  payment  therefor, 
which  would  be  onerous  and  oppressive,  and  yet  the  courts 
had  no  authoiity  to  interfere.  It  is  not  our  duty  nor  within 
our  province  to  inquire  whether  the  court  house  in  Te- 
oumseh  was  required  by  the  wants  of  the  people,  nor  whether 
the  burthen  imposed  upon  the  county  by  its  erection  was 
onerous  or  not,  ours  is  the  much  more  limited  duty  of  as- 
certaining whether  that  burthen  was  imposed  by  oompeteni 
authority  in  the  manner  prescribed  by  law. 

The  county  is  a  political  subdivision  of  the  State  acting 
as  a  corporation  with  certain  specified  powers,  and  acting 
through  its  ofiScers  in  a  certain  prescribed  way  pointed  out 
by  law.  These  officers  are  the  agents  of  the  county,  acting  for 
it  in  all  those  matters  confided  to  them  by  law,  each  in  his 
appropriate  and  prescribed  line  of  duties — and  many,  if  not 
most  of  the  duties  entrusted  to  them  are  not  only  pointed 
out  by  the  law,  but  the  very  mode  of  performing  them  is 
laid  down  with  accuracy  and  precision.  When  so  laid  down 
there  is  no  discretion  in  the  officers  as  to  the  manner  in 
which  they  are  to  act.    In  that  respect  they  are  ministerial 
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officers  and  bound  to  observe  the  limitations  imposed  upon 
them  by  the  law,  agents  who  cannot  act  in  any  but  the  pre- 
scribed way,  and  this  rule  loses  nothing  of  its  force  when 
we  remember  that  these  agents  were  at  the  time  these  bonds 
were  executed,  not  agents  created  by  the  principal  that 
was  to  be  bound,  but  by  the  Territory  through  its  legis- 
latnce. 

"It  is  a  general  rulo,"  says  the  Supreme  Court  of  Iowa, 
^^that  when  the  statutes  confer  the  special  ministerial 
authority,  the  exercise  of  which  may  affect  the  rights  of 
property,  or  ijicur  a  municipal  liability  it  shall  be  strictly 
observed  and  that  any  material  departure  will  vitiate  the 
proceedings."    (12  Iowa,  153.) 

And  to  this  effect  is  the  general  tenor  of  the  authorities 
cited  by  counsel  for  plaintiff  in  error.  While  the  board  [*129] 
of  county  commissioners  had  great  power  and  almost  limit- 
less discretion  in  plunging  the  county  in  debt,  yet  the  manner 
in  which  this  could  be  done,  being  prescribed  by  the  statute, 
must  be  observed. 

The  law  then  in  force,  provided  [pages  212,  213,  Stat., 
1855]  that  when  payments  upon  contracts  for  the  erection 
of  public  buildings  shall  be  by  installments,  the  tribunal 
transacting  county  business,  shall  upon  the  certificate  of  the 
superintendent  of  public  buildings  that  a  due  proportion 
of  the  work  has  been  completed  and  executed  according  to 
contract,  order  a  warrant  upon  the  county  treasurer  for 
such  amount  as  may  be  due  upon  the  contract,  payable  out 
of  the  building  fund,  or  any  money  in  the  treasury  not 
otherwise  appropriated,  as  the  tribunal  may  order. 

This  statute  prescribed  the  mode  in  which  the  install- 
ments should  be  paid;  the  only  mode  known  to  the  law. 
The  board  of  commissioners  only  were  authorized  to  order 
money  to  be  drawn  from  the  treasury,  and  they  could  do  it 
only  by  a  warrant  on  the  county  treasurer.  They  had  no 
power  to  bind  the  county  by  bonds,  and  herein  was  the  only 
safe-guard  which  the  legislature  had  left  the  people  against 
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oppressive  bnrthens  which  might  in  the  end  ruin  them  with 
excessive  taxation.  When  there  was  no  money  in  the  treas- 
ury to  pay  the  warrants,  if  extravagant  and  speculative 
outlays  for  buildings  were  attempted,  the  measure  would 
defeat  itself  because  the  warrants  would  be  of  so  little  value 
that  cupidity  itself  would  fail  of  a  desirable  object  of  in- 
vestment in  becoming  the  owner  of  such  warrants.  They 
would  be  so  discredited  as  to  become  valueless  in  market, 
and  the  temptation  to  involve  the  county  removed.  The 
accumulation  of  debt  would  cease  from  the  inability  of  the 
county  oflScers  to  carry  on  projected  improvements  on  a 
credit.  Poor  as  was  this  barrier  against  extravagant  or 
visionary  contracts,  it  is  one  which  would  be  likely  in  a  new 
country  to  arrest  the  evil  before  it  had  reached  the  point  of 
ruin,  and  the  anxiety  to  advance  [*130]  local  interests  at  the 
general  expense  would  receive  a  check  for  the  want  of  means. 
If,  however,  the  board  could  substitute  for  warrants,  bonds 
bearing  a  high  rate  of  interest,  it  would  furnish  an  invest- 
ment that  might  tempt  men  to  take  contracts  for  the 
erection  of  such  buildings  for  the  county  as  might  suit  the 
board,  at  ruinous  prices,  and  rely  upon  making  up  for  the 
present  want  of  availability,  by  the  high  prices  and  high 
rate  of  interest  obtained  in  the  end.  For  if  the  Board,  by 
the  substitution  of  bonds  for  warrants,  could  stipulate  for  ten 
per  cent.,  on  the  same  principle  they  might  make  it  fifty, 
and  thus  induce  contractors  to  take  the  risk  of  the  debt  be- 
ing indeflSnitely  postponed  on  account  of  the  corresponding 
benefits  that  might  be  realized. 

These  bonds  were  not  in  any  sense  warrants.  A  warrant 
is  an  order  by  which  the  drawer  authorizes  one  person  to 
pay  a  particular  sum  of  money.  The  board  alone  were  au- 
thorized to  draw  these  warrants  on  the  treasury,  and  that 
for  audited  claims  only.  They  bore  no  interest  of  them- 
selves, and  on  these  warrants  alone  was  the  county  treasurer 
authorized  to  pay  any  money.  By  warrants  alone  were  the 
board  authorized  to  create  evidences  of  indebtedness.    The 
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bonds  differed  in  substance  as  well  as  in  form  from  warrants. 
They  bore  interest  from  date.  They  bore  a  higher  rate  of 
interest  than  the  law  allowed  on  warrants  even  after  pre- 
sentation. They  were  not  drawn  on  the  treasurer,  did  not 
authorize  him  to  pay  out  any  money,  and  in  no  respect  do 
they  conform  to  the  provisions  of  the  law  for  evidencing 
the  indebtedness  of  the  county.  In  these,  and  perhaps 
other  respectis,  the  bonds  differed  from  the  only  mode  au- 
thorized by  law  for  binding  the  county,  and  upon  well  set- 
tled principles  were  therefore  void. 

Dwarris  in  his  treatise,  lays  down  this  rule:  "As  a 
maxim  it  is  generally  true  that  if  an  affirmative  statute  di- 
rect a  thing  to  be  done  in  a  certain  manner,  [*131]  that 
thing  sh^ll  not,  even  though  there  are  no  negative  words, 
be  done  in  any  other  manner,"  and  this  rule  appears  to  be 
established  on  well  considered  principles,  supported  by  a 
long  train  of  authorities.  Applying  this  rule  to  the  case 
before  us,  and  it  will  leave  no  doubt  that  the  bonds  in  their 
creation  were  void.  They  might  as  well  have  been'  execu- 
ted by  the  sheriff  and  treasurer  as  by  the  board.  The  for- 
mer officers  had  as  much  authority  to  execute  them  as  the 
latter,  and  they  would  have  been  as  valid  in  one  case  as  in 
the  other.  ' 

It  remains  to  examine  what  was  the  effect  of  the  act  of 
the  legislature  of  1857.  The  first  section  simply  ratifies 
and  confirms  all  contracts  theretofore  made  by  the  probate 
judge  and  county  commissioners  of  Shawnee  county  for 
the  erection  of  a  court  house,  and  has  nothing  to  do  with 
this  case,  as  the  contract  in  this  case  was  made  with  the 
superintendent  of  public  buildings. 

The  second  section  declares  that  "the  bonds  or  other  evi- 
dence of  indebtedness  heretofore  issued  by  said  probate 
judge  and  county  commissioners  for,  or  on  account  of,  the 
construction  of  said  court  house,  are  hereby  declared  valid 
and  binding." 

It  is  urged  on  the  one  side  that  this  act  is  clearly  and 
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fairly  within  the  scope  of  the  legislative  power,  and  makes 
the  bonds  binding  on  the  county;  and  on  the  other  side, 
that  it  is  a  usurpation  on  the  part  of  the  legislature  of  ju- 
dicial authority,  and  therefore  as  void  as  the  bonds  them- 
selves. This  presents  a  question  which  has  much  em. 
barrassed  courts. 

The  organic  act  defines  as  sharply,  as  is  done  by  most 
of  the  State  constitutions,  the  limits  of  legislative  power  as 
extending  to  all  rightful  subjects  of  legislation,  with  certain 
specified  limitations,  while  all  the  judicial  authority  is  en- 
trusted to  the  courts.  While  it  is  clear  enough  that  under 
the  organic  act  as  well  as  in  most  State  constitutions,  the  dis- 
tribution  of  [*132]  power  among  the  different  branches  of 
government  seems  plain  and  obvious,  yet  there  is  still  the 
great  difficulty  of  ascertaining  exactly  what  is  a  rightful  ex- 
ercise of  legislative  power.  Oh.  J.  Marshall  said  (6  Oranch, 
186),  "How/iw  the  power  of  giving  the  law  may  involve 
every  other  power,  in  cases  where  the  Oonstitution  is  silent, 
never  has  been,  and  perhaps  never  can  be  definitely  stated." 

And  Oomstock,  J.,  in  delivering  the  opinion  of  the  court 
of  appeals  in  the  case  of  WyneTiamer  v.  The  People  (3d 
Kernan,  392),  in  speaking  on  this  subject,  says:  '^I  am  re- 
luctant to  enter  on  this  field  of  inquiry,  satisfied  as  I  am 
that  no  rule  can  be  laid  down  in  terms  which  may  not  con- 
tain the  germ  of  great  mischief."  Similar  expressions  are 
to  be  found  in  almost  every  decision  where  the  question 
has  been  raised,  and  courts  have  contented  themselves  with 
settling  the  precise  case  before  them,  rather  than  to  lay 
down  any  general  rule. 

It  will  not  therefore  be  considered  as  claiming  too  much 
modesty  in  this  court,  if  it  shrink  from  attempting  to  lay 
down  the  line  which  separates  legislative  from  judicial  du- 
ties and  functions.  It  cannot  be  doubted  that  there  are 
many  cases  in  which  the  legislature  may  with  propriety  ex- 
ercise powers  which  partake  of  a  judicial  character,  as 
when  they  "furnish  new  and  more  efficacious  remedies,  or 
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create  a  more  beneficial  interest  or  tenurCf  or  by  supplying 
defects  or  curing  informalities  in  the  proceedings  of  courts 
or  of  public  officers,  acting  within  the  scope  of  their  author- 
ity, they  give  effect  to  acts  to  which  there  was  the  express 
or  implied  assent  of  the  parties  interested." 

Such  acts  it  seems  from  all  the  authorities  it  is  competent 
for  the  legislature  to  do,  and  there  are  many  cases  where 
such  legislation  would  not  only  be  valid  but  would  operate 
with  a  most  beneficial  and  salutary  effect.  And  the  courts 
in  some  of  the  states  have  gone  great  lengths  in  sustaining 
such  legislation.  The  learned  counsel  for  [*133]  the  defen- 
dant in  error  has  cited  a  large  class  of  cases  of  this  character, 
but  none  we  think  that  go  so  far  as  this  court  is  invoked  to 
do  in  this  case. 

Those  of  the  Supreme  Court  of  Massachusetts,  which  go. 
so  far  or  farther  than  any  in  this  matter,  are  not  reasoned 
by  the  very  able  court  which  rendered  them,  and  the  decis- 
ions were  only  reached  by  a  divided  court,  and  the  princi- 
ples on  which  they  were  founded  are  questioned  in  later 
decisions.  In  Den/n,y  v,  Mattoon  (2  Allen,  385),  the 
court  says:  "when  necessary  it  may  be  proper  to  re-consider 
them  with  care."  The  principle  of  the  decision  just  cited, 
may  be  referred  to  as  authority  directly  sustaining  the  con- 
clusion we  have  arrived  at  in  this  case. 

All  the  cases  cited  from  the  federal  courts  having  any 
bearing  on  this  case,  are  expressly  decided  on  the  ground 
that  they  do  not  conflict  with  the  provisions  of  the  Consti- 
tution of  the  United  States,  and  the  question  we  are  exam- 
ining is  excluded  from  their  consideration.  We  do  not 
propose  to  comment  at  length  upon  the  authorities. 

Mr.  Sedgwick  in  his  treatise,  after  examining  the  various 
decisions,  deduces  from  them  as  guides  to  some  extent,  cer- 
tain rules  of  which  the  second  is  as  follows:  ^^That  a  statute 
which  dispenses,  in  favor  of  some  particular  individual,  with 
the  general  rules  governing  similar  cases,  does  not  come 
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within  the  rightful  attributes  ofl^islative  power,  and  is  not 
to  be  regarded  as  a  law."    (Page  177.) 

We  have  examined  with  much  care  and  diligence  such 
authorities  as  were  accessible  to  us,  and  think  this  rule  i» 
fairly  deduced  from  them,  although  great  contrariety  is  ob- 
servable. In  some  cases  which  seem  to  be  the  best  consid- 
ered and  best  sustained  by  reason,  the  strict  divtnion  of  the 
powers  of  government  has  been  enforced,  and  as  the  subject 
is  more  discussed  and  better  understood,  it  is  as  the  author 
just  cited  remarks,  obvious  that  there  is  a  strong  and  in- 
creasing disposition  on  the  part  of  the  judiciary  to  restrain 
the  legislature  from  the  invasion  of  private  [*134:]  rights 
to  which  the  haste  of  our  law-making  operations  fi*equently 
tends.  Apply  the  rule  above  quoted  to  the  case  before  us, 
and  it  is  apparent  that  the  act  of  1857  cannot  be  regarded 
as  a  law,  for  it  retroactively  disposes  in  favor  of  a  particular 
individual,  with  the  general  rules  governing  similar  cases^ 
to  the  manifest  injury  of  other  parties.  The  county  could 
not  by  any  implication  be  held  to  have  consented  to  the  in- 
creased burthen.  She  had  no  officers  authorized  to  signify 
such  assent.  The  legislature  assumed  to  decide  without 
the  parties  being  before  it. 

The  act  differs  from  those  retrospective  laws  which  are 
frequently  passed  supplying  defects  and  curing  informalities 
in  the  proceedings  of  officers  and  tribunals  acting  within 
the  scope  of  their  authority.  The  county  commissioners 
were  not  acting  within  the  scope  of  their  authority  in  issuing 
these  bonds.  They  did  not  conform  to  the  law  only  in  an 
irregular  way,  but  they  broke  down  the  barriers  which  the 
law  had  raised  in  a  very  regular  way,  and  their  acts  in  the 
premises  were  void,  not  for  want  of  any  formality  or  reg- 
ularity or  mistake  as  to  time  or  otherwise,  but  for  want  oi 
power  under  the  law. 

The  defendant  had  his  rights.  The  law  pointed  them 
out     He  was  entitled  (if  to  anything),  to  his  warrants,  and 
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must  bide  hie  time  for  their  payment  under  the  limited 
power  of  taxation  conferred  on  the  board.  He  preferred 
bonds  with  a  higher  rate  of  interest,  trusting  to  the  healing 
power  of  subsequent  legislation.  He  had  as  much  right  and 
power  to  bind  the  county  in  the  execution  of  these  bonds  as 
the  board  had.  If  he  had  made  these  bonds,  the  legisla- 
ture would  have  had  as  much  power  to  make  them  valid  by 
an  act  declaring  them  binding  upon  the  county  as  it  had  in 
the  present  case.  Let  snch  a  power  be  once  recognized,  and 
within  what,  bounds  will  the  exercise  of  it  be  limited?  The 
legislature  undertook  to  make  a  law  for  this  case,  affecting 
and  changing  rights  and  imposing  burthens  contrary  to 
previously  established  law,  so  [*135]  that  the  act  if  valid 
has  all  the  force  of  a  judgment  though  in  violation  of  the 
principles  upon  which  judgments  are  rendered.  If  the  act 
is  a  law  there  is  no  evading  it,  even  could  it  be  proven  that 
none  of  the  work  had  been  done,  or  that  it  had  been  pre- 
viously paid  for,  or  that  the  contract  had  been  procured  by 
fraudulent  collusion  between  the  officers  making  it  and  the 
contractor.  Courts  are  estopped  from  an  inquiry  into  the 
facts  by  the  act  itself,  if  it  haye  any  force  in  this  case.  We 
cite  these  results  from  the  act,  not  as  haying  any  existence 
in  this  case,  but  to  show  the  consequences  which  would  re- 
sult from  upholding  the  power  of  a  legislature  to  exercise 
such  authority.  i 

We  think,  therefore,  that  the  act  so  far  as  it  pretended  to 
affect  these  bonds,  is  yoid«  and  the  instruction  of  the  court 
below  being  otherwise,  was  erroneous. 

The  judgment  of  the  District  Court  is  reversed,  and  the 
case  remanded  for  a  new  trial. 

All  the  justices  concurring. 


9— 2KAft. 


180  SUPREME  COURT  OF  KANSAS, 

Auld  and  Atdd  ▼.  Butcher  and  Batcher. 


AuLD  AND  Auld  v.  Butcher  and  Butoheb. 

1.  Limitation:  Statute  construed.  Where  the  petition  below  was  filed 
November  14,  I860,  and  set  forth  the  making,  in  March  1853,  in  Ohio, 
of  a  partnership  agreement  in  the  business  of  contractors  in  that  State, 
alleging  the  continuance  of  the  partnership  until  a  dissolution  thereof, 
and  an  accounting  in  March  1856,  and  when  the  answer  set  forth  that 
the  cause  of  action  arose  beyond  the  limits  of  Kansas,  and  did  not  ac- 
crue within  two  years  before  the  commencement  of  the  action:  Held 
that  there  is  no  language  in  the  act  approved  February  10th,  1859, 
amendatoiy  to  the  Code,  indicating  an  intention  that  it  was  made  to 
apply  to  cases  where  the  right  of  action  had  accrued  more  than  two 
years  before  the  law  was  passed.  Had  such  intiention  been  expressed, 
the  statute  as  to  such  cases  would  be  void. 

2.  GoNBTiTUTiONAL  LAW :  Limitation.  The  provision  of  the  Constitution 
of  the  United  States,  providing  that  no  State  shall  pa^s  any  *iaw  im- 
pairing the  obligation  of  contracts,''  [*136|  was  not  intended  to  pro- 
hibit legislatures  from  impairing  the  moral  obligations,  remaining  af- 
ter the  legal  obligations  of  contracts  are  destroyed,  but  to  prevent  them 
from  impairing  legal  rights  vested  under  contracts,  by  impairing  or 
destroying  the  legal  power  to  enforce  them.  The  legal  obligation  of  a 
contract  consists  in  the  right  of  either  party  to  have  it  enfon^  against 
the  other,  or  to  recover  compensation  for  its  breach,  by  due  process  of 
law.  Destroying  all  legal  remedy  upon  a  contract  impairs  its  obligation 
within  the  meaning  of  the  constitutional  inhibition.* 

3.  Accounting:  Reference:  Waiver.  Where  the  petition  in  such  a  case 
was  for  a  balance  stated  upon  an  account  between  partners,  and  where 
the  answer,  after  setting  up  the  three  years  statute  of  limitation,  ad- 
mitted the  partnership,  its  dissolution  and  a  large  partnership  account, 
denying  the  striking  of  a  balance  by  the  parties,  but  claimed  a  balance 
in  his  favor,  prayed  for  an  accounting  and  judgment  for  the  balance 
due  him;  and  when  both  parties  in  open  court  assented  to  an  order 
made  for  taking  an  account  before  a  referee,  which  was  then  taken: 
Held  that,  by  assenting  to  the  taking  of  the  account,  the  plaintiff  aban- 
doned his  claim  to  recover  as  upon  an  account  stated,  and  by  the  assent 
of  both  parties  appearing*of  record,  the  action  became  in  substance,  an 
equitable  action  for  a  final  accounting  between  partners. 

[1]  Ifc  would  be  oompetisnfc  for  the  legUUtnre  to  iweep  eTety  ect  of  Umltatian  firam  Che 
itatute  books,  aad  that,  too,  without  eaTing  olaneee  of  any  deBoripUon.  They  belDg 
merely  laws  afTeoting  the  remedy,  the  leglf  latme  has  complete  control  over  than,  with 
the  single  ezoeption  that  they  shall  not  be  made  to  Impair  the  obligation  of  contracts 
while  professedly  designed  to  operate  upon  the  remedy.  (Crosier,  C  JT^  Swiekard  r. 
Bailey,  8  Kas.,  613.  Bee  also,  Morton  v.  Sharkev,  1  Kss.  [Dasslcr's  Ed.],  83S;  snd  the 
notes  to  the  ssme,  and  Chick  v.  Wille(4,  pott  *a8S.) 
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4. :  Practice,  The  practice  ia  chancery  in  rach  case,  when  the  de- 
fendant set  up  any  bar  to  the  account,  was  to  try  the  issue  of  law  or 
fact  raised,  and  if  the  account  was  found  to  be  bajred,  dismiss  the  bill, 
bat  if  tbid  issnes  weire  found  for  the  complainant,  an  interlocutory  de- 
cree was  made,  that  an  account  shofold  be  taken,  and  a  reference  was 
made  to  a  master  to  take  and  settle  the  account,  and  upon  the  coming 
in  and  confirmation  of  his  report,  a  final  decree  was  made  for  the  bal- 
ance found  due  either  party,  and  if  the  defendant  requested  or  assented 
to  the  taking  of  the  account,  the  accounting  was  ordered  of  course,  and 
reference  made  accordingly,  has  not  been  changed  substantially  by  the 
Civil  Code,  and  it  is  still  the  correct  practice  to  dispose  of  all  matters  in 
bar  of  an  accounting,  before  the  account  is  stated  and  if  a  defendant 
chooses  not  to  set  up  such  bar,  and  prays  that  the  account  be  taken,  he 
waiyes  the  bar  and  should  not  be  allowed  to  raise  it  afterwards.' 

5.  Inconsistent  defenses.  The  two  defenses— «  bar  by  the  statute 
of  limitations  to  an  action  for  a  balance  struck  between  partners,  and  t^ 
claim  by  defendant  of  a  balance  due  on  the  same  account,  praying  for 
an  accounting  and  judgment  for  the  balance,  are  inconsistent. 

6.  Record:  Arrest  of  judgment.  On  motion  in  airest  of  judgment,  the 
whole  record  is  before  the  court,  and  when  a  defect  of  the  petition  is 
waived  of  record  by  the  defendant,  the  judgment  should  not  be  arrested 
for  such  defect.* 

Error  from  Atchisoii  District  Court, 

The  factB  of  the  case  appear  in  the  opinion  of  the  court. 

[*137]     Olenn  <&  Foster  for  plaintiffs  in  error. 

Ist.  It  does  not  appear  from  the  petition  that  the  action 
is  barred  by  the  statute  of  limitation,  but  on  the  contrary 
it  does  appear  from  the  petition  (and  also  the  answer)  that 
the  cause  of  action  accrued  against  the  defendants  in  the 
State  of  Ohio,  and  while  they  were  out  of  this  State;  and 
by  section  28  of  the  Code  of  Civil  Proceedure,  the  defend- 
ants being  out  of  the  State  when  the  action  accrued  against 

[2]  AooonntlDg  between  pwtaoa,  oonildered.  {Lannan  v,  Olavin,  3  Eaa.,  IS ;  Butehsr 
V,  Auld,  Id.,  217 ;  Oarlin  v.  Domffon,  IB  Km.,  486;  L<Hra  v.  And^mmt  16  Id.,  186;  iTon- 
man  v.  Conn,  20  Id.,  IBB.) 

[8]  A  defendant  in  defanlt,  who  hu  neither  ancwered  nor  demoned,  hM  not  therebj 
widved  his  right  to  appear  at  the  trial  and  object  to  the  aiiflkelenoj  of  endi  a  petition. 
(Zone  V,  Zam,  6  Kaa.,  ISA.) 
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them,  the  statute  of  limitations  did  not  commence  to  ran 
against  the  debt  until  they  came  into  the  State. 

As  it  appears  from  the  petition  that  the  defendants  were 
out  of  the  State  when  the  action  accraed,  the  law  presumes 
that  they  so  remained  until  that  presumption  is  overcome 
by  proper  evidence. 

In  this  case  the  first  evidence  before  the  court  that  the 
defendants  were  no  longer  out  of  this  State,  was  the  return 
of  the  sheriff  on  the  summons  that  he  had  made  personal 
service  on  the  defendants  within  the  State. 

Qreenleaf  states  the  law  as  follows:  '*When  the  existence 
of  a  person,  a  personal  relation  or  a  state  of  things  is  once 
established  by  proof,  tlie  law  presumes  that  the  person,  re- 
latiouy  or  state  of  things  continuts  to  exist  as  before  until 
the  contrary  is  shown  or  until  a  different  presumption  is 
raised  from  the  nature  of  the  subject  in  question."  (1  Green- 
leaf  on  Ev.,  p.  54,  §  41-42;  Throgmorton  v.  Walton, 
2  Roll.,  4G1;  Wilsson  v.  Hodges,  2  East,  313;  Doe  v. 
Palmer,  16  East,  55;  Battin  v.  Bigelow,  1  Pet.  C.  C.  R., 
452;  Oilleland  v.  Martin,  3  McL^in,  490;  2  Stark.  Ev  ,  p. 
590-688 ;  Bro%on  v.  King,  3  Mete,  173.) 

It  would  seem  clearly  then,  in  view  of  the  facts,  and  the 
flrell  established  principles  of  law,  that  the  petition  is  good 
against  a  general  demurrer,  and  the  defendants  could  only 
[^138]  have  taken  advantage  of  the  statute  of  limitation  by 
answer. 

2nd.  The  statute  of  limitation  must  be  pleaded  either 
by  demurrer  or  answer,  or  it  is  waived.  This  has  been  the 
uniform  rule  established  by  all  the  decisions  of  courts  of 
equity  as  will  appear  from  the  cited  cases,  and  this  law  has 
not  only  been  followed  as  a  general  principle  well  settled 
by  courts  of  law  at  an  early  date,  but  the  very  latest  decis- 
ions of  the  Supreme  Court  of  the  State  of  Ohio,  upon  a 
statute  precisely  like  our  own,  again  reiterate  and  affirm  the 
same  principle.  {$turges  et  al.  v.  Burton  et  al.,  8  O.  St., 
215;  JfoKinney  V.  McKinney,ld.y^23i  Bennoist  v.  Dar- 


) 
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hy,  12  Mo.,  196;  Deyv,  Dunham,  2  John  C,  182;  Hick- 
man  v.  Stoutj  2  Lei^b.,  6;  6  Leigh.,  88;  Johnson  v.  U.  8.*y 
3  McLean,  89;  McClenny  v,  V.  a?.,  3  Texas,  192;  (hiy  v, 
Taww,  6  Gill.,  82;  Wars  v.  Webb,  32  Maine;  2  Red.,  41; 
U.  S.  Dig.,  Vol.  6,  p.  426;  TJ.  S.  Dig.,  Vol.  1,  356;  Ainslie 
V.  Mayor,  dkc,  of  N.  n,  1  Barb.,  268;  U.  S.  Dig.,  Vol.  2, 
266;  U.  S.  Dig.,  Vol.  9,  395;  Axcher  v.  Jones,  26  Miss., 
583;  Bumah  v.  Wright,  14  111.,  303;  13  Ohio,  430;  Backus 
V.  Clark,  1  Kas.,  287;  West,  Jones  dk  Go,,  v.  Shawnee  Go,, 
3d  Dist.,  Safford  J.) 

3d.  The  statute  of  limitation  is  a  plea  in  bar,  being .  a 
confession  and  avoidance,  and  by  the  common  law  it  had 
to  be  specially  pleaded.  (1  Chit.  Plead.,  526,  506,  742.) 
There  is  no  bar  unless  pleaded,  and  the  plaintiff  should  not 
anticipate  the  statute  of  limitation.  {Executors  of  Hay- 
maker  v.  Haymaker,  4  Ohio  St.,  272.)  Where  a  defendant 
pleads  the  statute  of  limitation  it  is  proper  pleading  for  the 
plaintiff  to  set  up  a  subsequent  promise  by  replication. 
(i?».  of  Haymaker  v.  Haymaker,  4  O.  St.,  272.) 

4th.  Even  if  the  petition  were  defective  the  defendants 
cured  the  objection  by  setting  up  a  similar  cause  of  action 
growing  out  of  the  same  transaction,  on  their  own  behalf, 
[*139]  and  praying  that  a  mutual  account  may  be  taken, 
and  that  the  defendants  mij^ht  have  a  personal  judgment  in 
their  own  favor  against  the  plaintiffs.  The  defendants  can* 
not  stultify  their  own  pleadings. 

So  also  would  a  verdict  or  report  of  the  commissioner 
cure  such  an  objection,  as  the  court  will  presume  that  the 
verdict,  or  report  is  supported  by  sufBcient  evidence.  (1 
Chit.  Plea.,  673;  Bethel  v.  WoodwoHh,  11  O.  St.,  393; 
Ferns  v.  Burton^  1  Verm.,  439;  Arnold  v,  CommonweaUh, 
8  B.  Mon.,  109;  Id.,  634;  Warren  v.  Hains,  2  Gilmore,  307; 
WUso^i  V,  Huntf  6  B.  Mon.,  379;  Schem,erlwm  v.  Jenkins, 
7  Johui,  373;  Garland  v.  Chattle,  12  John.,  430;  Hays  v. 
McKee,  2  Blackf.,  11.) 

For  the  various  reasons  above  stated  and  the  authorities 
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therein  cited,  we  think  the  coart  below  erred  in  granticg 
the  order  in  arrest  of  judgment,  and  ask  that  the  Baid  order 
maj  be  reversed,  vacated  and  set  aside. 

Otis  <b  Glicky  for  defendant  in  error. 

I.  The  petition  in  this  action  shows  on  its  face  that  the 
action  was  barred  by  the  three  year's  statute,  and  also  by 
the  two  year's  statute  of  limitation. 

Had  the  court  the  right  to  arrest  the  judgment  if  it 
appeared  from  the  face  of  the  petition  that  plaintiffs  had  no 
cause  of  action?  If  the  petition  does  not  show  on  its  face 
the  right  of  the  plaintiffs  to  recover,  there  was  no  alterna- 
tive left  the  court  but  to  arrest  the  judgment.  While  courts 
are  allowed  to  exercise  their  discre^on  in  some  cases,  it  has 
never  been  claimed  that  it  extended  to  the  rendering  of 
judgments  when  the  record  shows  that  no  cause  of  action 
has  been  stated.  A  motion  in  arrest  is  the  usaal  and  or- 
dinary mode  of  taking  advantage  of  substantial  defects  in  a 
petition,  that  were  not  suggested  by  a  demurrer  or  answer. 

The  defendant  is  not  required  to  demur  or  answer  to  a 
substantial  defect,  when  that  defect  goes  to  the  gravamen 
[*140]  of  the  action  alone,  or  to  the  jurisdiction  of  the  court, 
and  are  patent  on  the  face  of  the.  petition.  The  defect  in 
the  gravamen  of  the  action  and  the  want  of  jurisdiction,  are 
the  same  at  common  law  and  under  the  Code.  (Sec.  98, 
Code.)  The  court  cannot  nor  would  not  engraft  exceptions 
on  one  and  not  on  the  other. 

If  the  petition  does  not  show  on  its  face  facts  sufficient  to 
constitute  a  cause  of  action,  the  defendants  can  take  advan- 
tage of  this  defect  at  any  time  on  the  trial,  or  by  motion  or 
error.  If  the  plaintiff  does  not  show  by  his  petition  that  he 
is  entitled  to  a  judgment,  of  course  any  judgment  on  such  a 
petition  would  be  erroneous.  There  is  no  waiver  of  the  de- 
fect, and  the  defendant  is  the  only  judge  of  the  course  to 
pursue — whether  he  will  demur,  answer,  object  on  the  trial, 
move  an  arrest  of  judgment,  or  proceed  in  error.     In  this 
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case  the  defendants  decided  to  move  in  arrest  of  judgment'. 
This  proceeding  usaally  takes  place  after  an  issue  of  fact 
and  verdict,  or  report,  found  .or  made,  and  the  motion  may 
be  made  even  after  a  default.    (Gould's  Pleading,  Chap.  10, 

§2.) 
The  principle  of  this  proceeding  is  that  as  the  judgment 

of  the  court,  which  is  a  conclusion  of  law  from  the  facts  as- 
certain^ upon  the  record,  must  be  collected  from  the  whole 
record,  and  the  party  who  does  not  upon  the  whole  record 
appear  entitled  to  judgment,  cannot  have  it,  even  though  a 
verdict  (and  a  report  of  a  referee  is  the  same  thing)  has 
been  found  in  his  favor.  For,  notwithstanding  such  verdict, 
default,  etc.,  the  whole  record  may  disclose  no  right  of  ac- 
tion or  legal  defense  in  his  favor.  And  therefore  if  a  verdict 
is  for  the  plaintiff  upon  a  declaration  radically  defective, 
judgment  must  regularly  be  arrested.  (Gould's  Plead., 
Chap.  10,  §§  8-8.)  Formal  defects  are  cured  by  verdict. 
(Id.,  Ohap.  10,  §  8.)  And  can  only  be  taken  advantage  of 
by  motion.  (Swan's  Plead,  and  Prac,  23;  Van  Santvoord's 
Plead.,  718.) 

[*141]  If  the  declaration  omits  to  state  any  substantia] 
fact  whieh  is  essential  to  a  right  of  action,  and  which  is 
not  implied  in,  or  inferable  from  the  finding  of  those  which 
are  alleged,  a  verdict  does  not  cure  the  defect.  (Gould's 
Plead.,  Chap.  10,  §§  8, 10, 22  to  27.) 

In  WilUams  v.  Hingman  <&  Quinoy  Bridge  Co.^  4  Pick. 
B.,  841,  the  court  in  prononncing  its  opinion  on  page  344, 
says:  ^^The  cases  in  the  books  seem  to  be  very  explicit  that 
no  judgment  can  be  sustained,  even  after  verdict,  unless 
the  declaration  shows  every  fact  that  is  essential  to  the  right 
of  action ;  and  although  this  is  a  technical  rule,  it  is  not ' 
unsupported  by  reason,  for  there  will  be  nothing  on  th^ 
record  to  show  that  the  plaintiff  is  entitled  to  any  damage, 
and  it  cannot  be  presumed  that  facts  not  stated  have  been 
proved,  unless  they  are  of  a  nature  to  be  necessarily  inferred 
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from  those  which  are  alleged.  See  also  cases  cited  by  the 
court 

In  the  case  of  Bartlet  v.  C rosier^  17  Johnson  Sep.,  437, 
in  pronouncing  the  judgment  the  cliancellor  says:  "The 
rule  on  this  subject  is  well  stated  by  Lord  Ch.  B.  Gilbert, 
when  he  says  that  4f  any  thing  essential  to  the  plaintiff's 
action  be  not  set  forth,  then,  though  the  verdict  be  found 
for  him,  he  cannot  have  judgment,  because  if  the  essential 
part  of  the  declaration  be  not  put  in  issue,  the  verdict  can 
have  no  relation  to  it,  and  if  it  had  been  put  in  issue  it 
might  have  been  found  false.'  " 

These  two  cases,  with  the  authorities  cited  by  the  able 
judges  who  pronounce  the  decisions  of  the  courts,  exhaust 
the  subject,  and  show  conclusively  that  courts  have  always 
exercised  the  power  of  arresting  judgments  when  the  dec- 
laration did  not  state  the  facts  essential  to  give  tlie  plaint- 
iffs a  right  of  action.  It  may  be  objected  that  under  our 
Code  this  is  obnoxious  practice.  But  the  authorities  under 
the  Code  are  as  conclusive  as  at  common  law,  both  as  to  the 
practice  and  the  reasons  for  it 

[*142]  Why  should  a  plaintiff  be  entitled  to  a  judgment 
under  the  Code  any  more  than  at  common  law,  when  his 
petition  does  not  state  the  essential  facts  necessary  to  show 
a  good  cause  of  action?  Eeason  and  common  sense  both 
teach  us  that  the  rule  is  necessarily  the  same  in  both  sys- 
tems of  pleading.  If  the  reasons  had  become  obsolete  or 
the  rule  changed  by  the  Code,  then  of  course  this  rule  should 
not  apply,  but  the  Code  makes  no  change.  Section  ninety- 
eight  affirms  this  rule  and  adopts  by  law  this  practice. 

In  the  case  of  Burn  ham  v.  De  Bevarse  et  al.  (8  How. 
Pr.  Rep.,  159),  in  the  Supreme  Court  of  New  York,  and 
under  the  Code  the  court  says,  "an  incurable  defect  in  a 
complaint  is  not  waived  by  any  pleading,  but  may  be  taken 
advantage  of  whenever  the  parties  are  before  the  court, 
either  by  motion  on  the  trial,  by  motion  in  arrest  after  ver- 
dict, and  the  court  may  regard  it  on  general  demurrer." 
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"Incurable  defects"  are  those  referred  to  by  section 
ninety-eight  of  tlie  Code,  that  are  not  waived  by  failing  to 
demur  or  answer. 

Failing  to  demur  or  answer  does  not  waive  the  right  of 
the  defendant  on  the  trial,  to  object  for  the  first  time,  that 
the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (Voorhdea*  Code,  note  "a,"  201;  Higgins 
V.  Freeman^  2  Dner,  050;  Montgomery  Oo.  Bh  v.  Albany 
City  Bk.,Z  Selden,  464;  Gould  v.  OlasB,  19  Barb.,  186; 
Budd  V.  Bmgham^  18  IJarb.,  494.) 

It  is  entirely  optional  with  the  defendant  whether  he 
will  demur  or  not,  for  the  cause  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  his 
election  not  to  avail  himself  of  that  right  does  not  preclude 
him  from  taking  advantage  of  the  defect  in  the  petition  at 
any  stage  of  the  case.  (Voorhees*  Code,  note  *'b,"  189; 
Gould  V,  Gla%8^  19  Barb.,  186;  Montgomery  Co.  Bk.  v. 
Albany  City  Bk.^  3  Selden,  464,  and  cases,  9upra\  Howard's 
N.  Y.  Code,  223-229;  Seney's  Code,  note  1,  §98;  Swan's 
Plead,  and  Prac.,  240.) 

[*143]  The  law  as  enacted  by  section  ninety-eight  of  our 
Code,  is  simply  putting  the  common  law  rule  of  practice  in 
the  shape  of  a  law.  It  provides  that  two  objections  are  not 
waived  by  any  pleadings,  but  that  they  maybe  taken  ad- 
vantage of  at  any  time  the  defendant  may  elect.  If  a  de- 
murrer would  h'e,  the  motion  in  arrest  is  well  founded. 
This  is  the  common  law  rule,  and  by  section  ninety-eight 
is  carried  into  our  Code. 

This  is  the  construction  given  this  section  (98)  of  the 
Code  by  Swan  (240),  by  the  annotators  of  Voorhees,  and 
Howard's  Codes.  Van  Santvoord's  Pleadings,  723  and  726, 
clearly  lays  down  the  rule  asclaimed,  and  construes  section 
98  of  the  Code  as  being  an  affirmance  of  the  common  law 
rule  of  practice  in  cases^  of  substantial  defects  in'a  pleading. 
Mr.  Swan  says  this  objelction  may  be  taken  at  any  stage 
of  the  casci,  Whether  the' cfefSmiant  answers  or  not,  and  that 
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it  is  optional  with  the  defendant  whether  he  will  deniur  or 
not.    (Swan's  Plead,  and  Prac,  240,  and  cases  cited.) 

II.  Will  a  demurrer  lie  to  a  petition  when  it  appears 
on  its  face  that  the  right  of  action  is  barred  by  the  statute 
of  limitations? 

The  Code  abolished  all  forms  of  pleading,  and  bj  provid- 
ing, that  the  cause  of  action  should  be.  stated  in  ordinary 
and  concise  language,  was  in  substance  re-enacting  the 
chancery  system  of  pleading,  as  it  existed  before  the  adop- 
tion of  the  Code.  (Swan  127-128,  and  note,  et  seq.)  This 
is  the  view  taken  by  Van  Santvoord,  in  his  work  on  Code 
pleading.    (See  also,  8  Ohio  St,  428.) 

If  a  party  states  a  cause  of  action  in  ordinai*y  and  con- 
cise language,  it  is  sufficient  to  entitle  him  to  relief.  This 
was  the  rule  in  equity,  and  is  now  the  leading  rule  under 
the  Code.  Both  rules  require  a  cause  of  action  to  be  stated, 
and  this  is  the  main  inquiry  in  constructing  pleadings  un- 
der tlie  Code,  under  the  sixth  cause  for  demurrer.  If  the 
plaintiff  has  not  stated  a  cause  of  action,  then  under  the 
rules  in  equity  and  under  the  Code,  he  is  not  entitled  to  a 
judgment. 

[.*H4]  And  first  as  to  the  rule  in  equity.  ^^Lapse  of 
time  is  a  good  ground  of  demurrer  to  a  bill  in  equity." 
(P^ifl.  Ghan.  Plead.. and  Prac,  v.  1,  622.)  If  the  lapse  of 
lin^itation  appears  with  certainty  on  the  face  of  the  bill,  the 
objection  may  betaken  by  demurrer.  (Dan.  Chan.. Plead, 
and  Prac.,  1  vol.,  note  1,  622;  Story's  Eq.  Plead.,  §§  4S1- 
751-603,  and  cases  cited  in  note  to  §  503.)  This  is  now  the 
universal  rule.  {Foster  v.  Hodgson^  19  Ves.,  180;.  Snm- 
ner  ed.  and  note  of  cases  cited  by  him ;  Hook  v.  Whitlock, 
7  Paige,  373^  and  cases  cited.)  Under  the  Code  the  same 
rule  of  construction  has  been  applied. 

^^Facts  sufficient  to  constitute  a  cause  of  action  must  be 
construed  to  mean  a  present  cause  of  action.  If,  therefore, 
it  appears  on  the  face  of  the  petition,  that  the  cause  of  ac- 
tion is  barred  by  the  law  relating  to  the  limitation  of  actions, 
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it  affords'a  ground  for  deinurrer.  (Swan's  Plead,  apd  BcacL' 
289;  V*  Saritf.  Plead.,  688,268,269;  McEinney  etal.  v. 
McEinney  et  al.y  8  Ohio  St.,  238;  Sturgea  et  al,  ^^  Bur^ 
ton  et  al.,  8  Ohio  St.,  215.) 

In  McKinney^B  Casey  the  court  say:  '*When  the  petition 
ou  its  face  disclofies  that  the  cause  of  action  is  barred,,  the 
defendant  may  by  denoarrer' specify  that  the  petition  shows 
a  cause  of  action  barred,  by  statute.  This  in  annalogy  to 
the  practice  in  courts  ot  equity.    (8  Ohio  St.,  420.) 

By  the  principle  and  authority  I  have  shown  that, if  the 
petition  shows  a  cause  of  action  barred  by  statute,  tnedis-' 
fendant  may  object  to  it  by  demurrer.  If  there  lis  an  ex- 
ception as  under  the  three  year  statute,  it  must  be  stated  to 
take  the  case  oat  of  the  statute.  (Story  £q.  Plead.,  §  484.) 
The  bar  of  the  statute  is  the  same  as  any  other  bar,  and  as 
the  statute  of  limitations  is  to  be  liberally  construed  the 
same  as  any  other  part  of  the  Code,  the  court  cannot  engraft 
exceptions  on  it  {MeJver  v.  Ragan^  2  Wheat.,  25),  nor 
[^145]  make  any  difference  between  the  defense  given  by 
that  statute,  and  any  other  fact  that  may  constitute,  9i^4»^ 
tense.  (Sands  v.  Gelsony  15  Johns,  519,  2  Corns.,  523. 
See  opinion  of  Spencer,  15  Johns,  519.)  The  old  English 
notion  that  that  statute  was  a  statute  of  presumptions,  has 
long  since  exploded  in  England  and  in  tliis  country,  and  on 
reason  and  authority  it  is  now  held  to  be  a  statute  of  repose. 
Mr.  Story  says  that  laws  thus  limiting  suits  are  founded  in 
the  noblest  policy.  They  are  statutes  of  repose — to  quiet 
titles,  to  suppress  frauds,  etc.  (Story's  Conflict  of  Law, 
§  576;  16  Johns,  519.) 

III.  The  petition  in  this  case  shows  on  its  face- that  the 
action  was  barred  by  the  statute  of  limitations. 

The  right  of  action,  as  claimed  by  the  petition,  aecrued 
on — r-day  of  March,  1856.  The  suit  was  commcfnoed  on. 
the  14th  of  November,  1860,  one  year  and  seven  months  af- 
ter the  suit  was  barred.  Code,  §  21,  provides:  Within 
three  years,  an  action  upon  a  contract,  not-m  wri^itigf  ex- 
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press  or  implied.  Section  19,  provides  that  actious  can 
only  be  brought  within  the  time  prescribed  by  the  Code. 
This  action  is  then  governed  by  sections  19,  21.  It  is  not 
founded  on  an  instrument  of  writing,  and  is  founded  upon 
an  implied  promise,  if  it  has  any  foundation  at  all. 

The  statute  in  force  at  the  time  of  the  commencement 
of  the  suit  governs.  (Story  Conflict  of  Law,  §  577,  and 
cases  cited  in  note  to  577;  Andrews  v,  Jeromsy  4  Cow., 
508,  and  note  10,  where  the  authorities  are  collected.  Mc- 
Lemoyle  v,  Cohen^  13  Pet,  814;.  Elliott  v.  Lochnane^ 
iKas.,  126.) 

The  force  of  the  conclusions  arrived  at  by  an  examination 
of  the  authorities,  is  soughtito  be  evaded  by  claiming  tliat 
•the  defendants  have  waived  their  right  to  object  for  this  de- 
fect. It  is  claimed  that  the  court  must  assume  that  the 
objection  is  waived.  The  Code  states  that  two  defects  are 
not  waived  by  any  pleading. 

[*146]  It  is  conclusively  established  by  authority  that 
this  is  a  substantial  defect,  and  one  that  the  Code  says  is 
available  on  demurrer  and  not  waived.  Can  parties  waive 
the  absence  of  jurisdiction?  If  they  do  not  object  will  the 
court  render  a  judgment  in  a  case  where  the  court  has  no 
jurisdiction  of  the  case  or  the  persons?  Can  the  court  in- 
graft exceptions  in  the  one  case  and  not  ih  the  other? 

The  only  plausibility  of.  this  theory  of  waiver,  is  found 
in  one  sentence,  selected  out  of  a  decision  in  the  case  on 
page  220, 8  Ohio  St.  In  that  case  the  question  was  whether 
a  demurrer  would  lie  when  the  petition  on  its  face  showed 
the  action  to  be  barred.  It  will  be  seen  that  the  question 
of  waiver  was  not  before  the  court.  That  the  remark  is 
obiter  only,  and  if  construed  as  plaintiff's  desire,  is  a  viola- 
tion of  section  86  of  the  Ohio  Code,  which  is  the  same  as 
our  section  98,  and  in  positive  contradiction  of  the  reasons 
upon  which  the  decision  is  based.  .But  I  submit  that  the 
decision  taken  as  a  whole,  will  not  permit  of  any  such  con- 
struction as  given  it  by  plaintiffs.    The  court  say,  when 
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<Hhe  cause  of  action  appears  upon  the  face  of  the  petition  to 
be  barred^  there  is  in  law  no  cause  of  action  alleged." 

Now  will  it  be  pretended  that  tb^  court  meant  to  be 
understood  as  saying  that  if  the  action  is  barred  no  cause 
of  action  exists,  and  then  say  a  judgment  can  or  must  be 
rendered  on  such  a  petition.  The  true  construction  to  be 
placed  on  that  decision  is  that  if  the  defect  is  not  apparent 
on  the  face  of  the  petition,  and  Is  not  taken  advantage  of 
by  answer,  it  is  waived. 

The  court  quotes  from  Yan  Santv.  Plead.,  688,  with  ap- 
proval, and  base  their  decisions  on  his  construction,  and 
follow  his  meaning.  The  passage  they  refer  to,  page  688, 
is  this:  "That  if  it  does  not  appear  on  the  face  of  the  com- 
plaint, and  the  defendant  neglects  to  set  up  in  his  answer, 
he  will  be  deemed  to  have  waived."  That  is  what  the 
[*147]  court  refers  to  with  approval  as  the  law.  (Van. 
Santv.  Plea.,  688.) 

In  the  case  of  McKinney  v,  McKinneyy  8  Ohio  St.,  on 
page  429,  the  court  says,  after  holding  the  demurrer  a  proper 
remedy  where  the  action  appears  barred  by  the  face  of  the 
petition,  ''like  rules  of  equity  pleading  however,  require  a 
defendant  when  the  cause  of  action  is  so  stated  in  the  peti- 
tion that  he  cannot  demur  to  plead  the  bar,  otherwise  he 
waives  it."  This  C4i8e  decides  the  law  of  waiving  to  apply 
only  when  the  defect  does  not  appear  on  the  face  of  the  pe- 
tition, and  the  defendant  does  not  answer  to  it;  and  this  is 
tVie  rule  in  equity  referred  to  by  the  court  with  approval. 
(Story^s  Eq.  Plea.,  §§  502-651.) 

This  rule  means  that  when  the  complaint  does  not  show 
on  its  face  the  action  barred,  and  the  defendant  does  not  in 
such  x»se  plead  the  statute,  he  cannot, offer  evidence  to 
prove  the  action  barred,  because  it  would  be  making  a  de- 
fense by  proof  that  had  not  been  made  by  the  pleadings, 
and  in  such  case  waives.  The  Supreme  Court  of  Ohio 
certainly  did  not  intend  to  place  such  a  construction  on  Sec 
VI  of  the  Code — a  construction  that  would   violate  its 
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terms,  aod  make  it  a  snare  or  a  sham,  to  have  forcei  and  ef- 
fect according  to  thfe  caprice  of  the  judge  who  happened  to 
be  holding  a  court;  and  to  be  used  as  a  waiver  or  as  a  law 
when  it  suited  his  fancy.  Again,  the  Ohio  decision  which 
is  reUed  on  by  the  opposing  counsel,  says:  "Where  the 
cause  of  action  appears  upon  the  face  of  the  petition  to  be 
barred,  there  is,  in  law,  no  ccmae  of  aotion  alleged.^^ 

The  statute  of  Kansas,  an  exact  copy  of  the  Ohio  stat- 
ute, says,  that  if  no  objection  be  taken  either  by  demurrer 
or  answiBr  to  certain  defects  enumerated,  "  the  defendant 
shall  be  deemed  to  have  waived  the  s^me^  except  only  the 
jurisdiction  of  the  court,  and  that  the  petition  does  not  state 
facte  sufficient  to  constitute  d'  cause  of  actiony^  and  these 
tM^o  [^148]  last  named  defects  are  left  open  to  a  defendant 
to  assail  by  motion  in  arrest  of  judgment,  most  certainly,  if 
there  is  any  meanitig  at  all  in  the  language  of  the  statute 
itself. 

Is  not  the  right  to  attack  the  want  of  jv/risdiction  of  the 
court,  by  motion  in  arrest,  secured  to  the  defendant?  li 
that  is  true,  then  has  he  not  the  clearest  right  to  use  the 
same  remedy  in  assailing  a  defect  of  another  kind,  placed 
by  the  express  words  of  the  law  on  the  very  same  footing, 
in  every  respect.  (8  How  Prac.  Rep.,  159;  Van  Sant. 
Plea.,  728.) 

We  find  on  an  examination  of  the  authorities  that  this 
doctrine  of  waiver  has  no  foundation  in  this  case  whatever. 
It  cannot  be  without  a  manifest  violation  of  Sec.  98  of  the 
Oode,  and  a  disregard  of  the  rights  of  the  defendants. 

I  assert  that  this  action  is  barred  by  the  two  years'  stat- 
ute of  limitations,  for  the  case  as  appears  on  the  face  of  the 
petition,  is  within  the  letter  and  spirit  of  the  act  It  pro- 
vides: 

'  "Sec.  2.  All  actions  founded  on  any  promissory  note  or 
legal  liability  made,  executed,  rendered,  entered  into  or 
incurred  beyond  the  limits  of  the  Territory,  shall  be  com- 
menced within'  two  years  next  after'  the  cause  or  right  of 
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such  action  shall  have  accrued  and  not  after."  (Oonjp.  Laws 
1862,  232.)  This  took  effect  Feb.  10th,  1859.  It  will  be 
seen  that  there  is  a  difference  in  the  wording  of  the  20tli 
and  21st  sections  of  the  Code.  The  20th  section  uses  the 
word  "any"  before  the  contracts  referred  to.  The  2l8t 
section  does  not  use  this  word  before  the  kind  of  contracts 
mentioned  by  it.  It  is  provided  by  Sec.  15  of  the  Code, 
that  in  special  causes,  when  a  different  limitation  is  pre- 
scribed by  statute,  the  action  may  be  commenced  accord- 
ingly. Now  here  we  have  a  special  case  under  a  special 
statute,  as  contemplated  by  Sec.  15  of  the  Code.  It  is  not 
repealed  by  implication,  nor  is  there  any  conflict  between  it 
and  Sec.  21  of  the  Code.  Bepeals  by  implication  [*149]  are 
not  favored,  and  courts  will  uphold  both  law;s  if  there  is  not 
a  positive  and  manifest  repugnance  between  them.  {Sol- 
bins  V.  The  Statej  8  Ohio  St.,  191;  Wood  v.  United  States^ 
16  Pet.,  342-362;  Dwar.  on  Stat,  632;  Sedg.  on  Stat.  Con., 
123.)  It  is  another  general  principle  that  a  general  law 
does  not  repeal  a  special  law.  (Sedg.  on  Con.  and  Stat. 
Con.,  123,  and  cases  cited;  WilUama  v-  Williams^  4 
Seld,  526.) 

These  two  limitation  laws  can  stand  together,  both  hav- 
ing full  force  in  the  cases  to  which  they  apply.  But  the 
special  law  applies  to  special  cases,  and  the  general  law  to 
cases  generally  that  may  arise.  The  history  of  the  two 
acts  show  that  the  two  years'  law  was  the  last  expression  of 
the  legislative  will.  This  is  shown  by  the  journals,  and 
we  have  a  right  to  look  into  them  to  see  when  a  law  passed, 
how  it  passed  and  whether  it  passed  by  the  required  route. 
{MUler  V.  State,  3  Ohio  St.,  475;  State  v.  McBride,  4  Mo., 
303;  PwrdA/  v.  Peoph,  4  Hill,  383;  StaU  v.  Moffii,  5  Ohio, 
358.) 

The  second  section  of  the  two  year  statute  and  Sec  21,  ol 
this  Qode  are  ^^pavi  rwiteriay^  and  may  be  construed  as  one 
statute,  and  will  read  as  if  the  2d  section  followed  the  20th 
and  21st  sections,  connected  by  the  conjunction  "  but."    If 
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thej  were  thus  connected  there  could  be  no  question  as  to 
their  effect.  It  cannot  with  any  reason,  and  I  suppose  no 
one  will  pretend  to  set  up  the  absurdity  of  a  waiver  as  to 
this  two  year  law.  They  are  to  be  taken  together  as  if  they 
were  one  law,  and  that  the  two  years  statute.  (Sedg.,  247.) 
*  It  may  be  claimed  this  law  is  unconstitutional,  but  I  ap- 
prehend that  at  this  late  date  a  limitation  law  will  not  be 
claimed  to  be  unconstitutional  by  any  court.  If  this  is 
not  the  objection,  then  there  is  no  excuse  for  any  court  to 
i^efuse  to  give  it  validity,  and  apply  it  when  its  authority  is 
invoked. 

In  the  case  of  McLemoyle  v.  Cohen  (13  Pet.  Kep.,  312), 
this  whole  question  is  reviewed,  and  after  the  most  mature 
[*150]  dfiliberatiou,  the  Court  decided  that  limitation  laws 
were  constitutional.  That  case  decides  that  the  matter 
of  limitation  is  exclusively  within  the  discretion  of  the 
State  legislatures,  and  that  discretion  cannot  be  controlled. 
{McLemoyle  v.  Cohen^  13  Pet.,  312;  Story  on  the  Conflict 
Law,  Sees.  542, 576, 577, 678;  Bk.  of  U.  S.  v.  Donnelly,  8 
Pet.,  372;  2  Kent,  Com.,  462,  463.) 

In  Sec.  578,  Mr.  Story  discusses  the  power  to  pass  such 
laws,  and  had  he  written  an  opinion  as  a  judge,  he  could 
not  have  presented  one  to  sustain  the  validity  of  this  law 
with  more  force  than  he  has  in  this  section.  He  declares 
this  right  of  the  State  to  legislate  just  as  it  pleases,  or  cut 
off  all  remedy  if  it  sees  proper  to  do  so.   (2  Kent,  462-463.) 

The  statutes  of  limitation  affect  the  remedy  only,  and 
has  no  relation  whatever  to  the  terms  of  the  contract,  and 
forms  no  part  of  the  contract.  {McLemoyle  v.  Cohen,  13 
Pet.,  312;  and  cases  cited;  Note  1(),  p.  528,  4  Cow;  Prich- 
ard  V.  Spencer,  2  Ind.,  486;  Lincoln  v.  BartUtt,  6  Cow., 
•  475;  14  Johns,  140;  7  Ind.,  91.) 

Considered  in  their  true  light,  statutes  of  limitation  or 
prescription  are  ordinarily  simple  regulations  of  suits  and 
not  of  rights.  They  regulate  the  terms  on  which  rights  may 
be  asserted  in  courts  of  juslice,  and  do  not  purfk)rt  to  act 
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upon  those  rights.  (Story  Con.  Law,  §  560;  Sicwrd  v.  WhaUj 
11  Johns,  195;  Angell  on  Limitations,  Sec.  23.) 

Courts  will  not  put  on  statutes  of  limitations,  strange  or 
narrow  constructions,  to  defeat  their  operation.  When  the 
will  of  the  legislature  is  clearly  expressed,  it  ought  to  be 
followed  without  reference  to  consequences.  (Angell,  § 
9-10-23.) 

It  is  claimed  that  our  two  years'  statute  does  not  give  any 
time  in  which  to  bring  suits,  and  therefore  that  is  an  ob- 
jection. No  case  in  modem  times  can  be  found  to  sustain 
that  position,  where  that  point  was  directly  made.  If  the 
statute  operates  on  the  remedy  only,  no  court  could  make 
such  a  decision.  To  so  hold,  it  would  be  necessary  to  hold 
[*151]  that  that  statute  formed  part  of  the  contract,  and 
this  would  be  in  opposition  to  the  accumulated  authorities 
of  more  than  a  century. 

In  MoClumey  v.  SiUiinan^  3  Pet,  Justice  McLean  says: 
^'It  is  a  well  settled  principle  that  the  statute  of  limitations 
is  the  law  of  the  forum,  and  operates  on  all  who  submit 
themselves  to  its  jurisdiction."  See  also  the  concluding  re- 
marks of  Judge  McLean  on  the  policy  of  the  statute  of 
limitations.  (3  Kent,  468,  note  a;  The  Pres.j  Dvree.^  <b 
Co.  Bh.  of  U.  8.  V.  Dalton,  9  How,  632;  Sedg.,  660.)  The 
taw  does  not  suppose  parties  to  contract  with  reference  to 
the  remedy;  laws  affecting  the  remedy  on  prior  contracts 
are  therefore  constitutional.  {Rathhone  v.  Bradford^  2 
Ala.,  410.)  Laws  altering,  modifying,  and  even  taking 
away  the  remedy  for  the  recovery  of  debt,  do  not  violate  the 
provisions  of  tlie  Constitution  against  export  facto  laws  and 
laws  impairing  the  obligation  of  contracts.  {Evans  v. 
Mantgomeryj  4  Watts  and  Serg.,  218;  Oriental  Bk.  v. 
Freeze^  6  Shipley,  109;  Beer%  et  al.  v.  the  State  of  Ark,^  20 
How.,  627;  Parker  v.  Starling  et  al,,  10  Ohio,  357.) 

In  the  case  of  Sohooner  Marinda  v,  Dowlin,  4  Ohio  St., 
500,  the  court  held  that  a  law  taking  an  existing  remedy, 
so  that  a  party  lost  his  rights  absolntelyj  is  valid     ^Story 
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Con.  Law,  §  508  and  note  1,  2(1  ed.;  Boy  v.  Grovyrdivg- 
shield^  Mason,  151.)  The  Conxt  cannot  engraft  exceptions 
in  the  statute  of  limitations.  {Molver  v.  Ragariy  2  Wheat, 
25,  and  in  the  case  of  Bacon  et  aL  v.  HovxLrd^  20  How., 
22,  23,  the  court  say  that  the  power  of  the  State  legisla- 
tures over  the  remedy  is  plenary.    (Sedg.  321-2.) 

The  several  states  have  the  nndeniable  right  to  regulate 
the  jurisdiction  of  their  courts,  to  fix  their  terms,  the  man> 
ner  of  bringing  suits,  the  kind  of  suits  that  may  be  brought 
in  the  different  courts.  When  this  is  all  granted,  what  be- 
comeB  of  the  objection  that  the  two  years  statute  of  [^152] 
limitation  is  invalid?  With  the  question  of  policy  that 
may  be  raised,  the  court  has  nothing  to  do.  There  is  an- 
other class  of  cases  that  are  equally  conclusive  on  this  int 
as  the  cases  cited.  I  refer  to  that  class  arising  under  laws 
that  discharge  debtors  from  imprisonment  for  debt  In 
this  case  the  same  plea  of  unconstitutionality  has  been  made 
that  the  right  of  the  creditor  has  become  a. vested  right,  and 
he  had  got  the  body  of  the  debtor  in  payment  of  his  debt, 
and  no  power  but  the  creditor's  will  could  destroy  or  take 
away  his  right. 

In  answer  to  these  objections  the  Supreme  Court  of  Ohio 
says:  '^The  answer  to  this  is,  that  the  execution  and  com- 
mitment and  the  bond  for  the  liberties  of  the  person  are  not 
the  contract  but  the  remedy.  The  remedy  may  be  enlarged 
or  restrained,  or  taken  away  altogether  without  afEecting 
the  obligation  such  remedy  was  given  to  enforce.'*  (Parker 
V.  Sterling  et  aL,  10  Ohio,  357.) 

This  is  but  the  assertion  of  a  familiar  principle,  that  the 
remedy  is  under  the  control  of  the  legislature  at  all  times, 
and  may  be  enlarged,  restrained  or  taken  away.  (Young v. 
WhiUon,  9  Ohio,  100;  PhiUpe  v.  Barton,  12  Wend.,  68; 
Webster  arguendo,  1 6  Mass.,  244-266 ;  Whitman  v.  AdamBy 
2  Cow.,  626;  Smith  v.  Spinola,  2  Johns,  198;  3  Kent,  897, 
471,  and  cases  cited;  Mason  v.  Haile^  12  Wheat,  370.) 

When  we  consider  this  principle  in  connection  with  the 
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additional  fact  that  the  arreet  of  the  debtor  is  the  highest 
eatia&ction  of  the  debt  knowti  to  the  law  (1  Oow.,  566,  9 
Wend.,  24:1;  11  Id.,  41),  it  cannot  certainly  With  any 
show  of  reason  or  law  be  pretended  that  the  legislatures 
have  not  the  most  ample  powers  to  leglidlate  on  the  snbject 
of  the  remedy,  when'  a  party  has  proceeded  under  the  ex- 
isting remedies  till  he  has- charged  his  debtor  in  execution, 
and  then  holding  a  law  discharging  him  valid.  This  law 
gives  two.  years  after  the  debt  has  accrued,  to  sue  in  our 
courts;  after  that  no  suit  can  be  maintained. 

[^153]  It  may  be  contend^  that  this  law  cannot  be  in- 
terposed for  two  years  after  its  passage.  This  construction 
would  also  violate  another  well  established  principle  of  law, 
that  the  law  in  foroe  at  the  commencement  of  the  suit  must 
govern.  It  would  be  suspending  the  operation  of  the  lex 
fori  two  years..  In  case  no  special  exception  is  provided 
the  law  attaches  the  instant  that  a  person  invols:es  the  rem> 
edies  of  the  forum.  {PTe».  Vireo.  db  Go,  of  Bk.  U.  S.  v. 
DaUon^  9  Uow,  522,  and  oases  sujpra.) 

I  claim  further,  that  the  judgment  is  an  absolute  dis- 
charge of  the  defendants.  The  plaintififs  did  not  choose  to 
amend  their  petition,  but  stand  by  their  petition  in  error, 
and  having  made  their  election  they  are  bound  by  it,  and 
in  any  event,  under  the  second  point  in  the  motion,  the  ac- 
tion is  absolutely  barred,  *and  no  amendment  can  help  the 
plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

CoBB,C.  J. — The  plaintiffs  commenced  their  action  in  the 
late  territorial  court  of  the  First  Judicial  District,  against  the 
defendants  on  the  14th  day  of  November,  1860,  alleging  in 
their  petition  that  the  plaintiffs  and  defendants  in  the  month 
of  March  1853,  entered  into  partnership  in  the  business  of 
contractors  and  railroad  bnilderai  in  the  State  of  Ohio,  on 
the  terms  that  the  plaintiffs  should  be  jointly  entitled  to 
half  the  profits  and  bear  half  the  losses' of  the  business;  and 


U8  SUPEEME  COURT  OP  KANSAS, 

Auld  and  Auld  ▼.  Batcher  and  Batcher. 

the  defendaDts  have  the  like  interest  therein.  That  the  bn- 
ainess  of  the  firm  continued  until  March,  1856,  when  the 
firm  was  dissolved  and  ^'the  business  thereof  wound  up  and 
settled,"  and  an  account  stated  between  the  parties. 

That  upon  closing  the  business  no  assets  of  the  firm  re* 
mained.  That  plaintiffs  had  drawn  from  the  firm  $2,878.69« 
and  the  defendants  $7,244.90,  and  prayed  judgment  for 
$2,433.10.  The  defendants  answered,  first,  tiiat  the  cause 
of  action  arose  bejond  the  limits  of  the  State  of  ELansas  and 
in  the  State  of  Ohio,  and  did  not  accrue  within  [*154]  two 
years  before  the  commencement  of  the  action.  And  as  a 
second  defense,  they  expressly  admit  the  formation  of  the 
partnership  and  set  out  its  terms  and  the  proceedings  of  the 
parties  under  it,  more  fully  thati  they  are  stated  in  the  peti- 
tion ;  allege  that  the  partnership  books  were  kept  by  one  of 
the  plaintiffs,  and  state  many  important  errors  in  them  ad- 
verse to  the  defendants ;  and  that  the  plaintiffs  had  made  use 
of  a  large  amount  of  property  of  the  firm  which  they  had 
never  accounted  for,  and  allege  that  on  a  fair  adjustment  of 
the  partnership  accounts  there  will  be  found  due  to  the  de- 
fendants the  sum  of  $569.44,  with  interest  at  six  per  cent 
since  April  1st,  1856,  and  pray  the  taking  of  an  account  be- 
tween the  parties  and  for  judgment  against  the  plain tifis 
for  such  sum  as  may  be  found  due  the  defendants.  The 
plaintiffs  demurred  to  the  first  cause  of  defense  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
defense,  and  replied  to  the  second  by  a  general  denial. 

Upon  these  pleadings  the  court  with  the  consent  of  par- 
tics,  made  an  order  referring  the  cause  to  John  M,  Price, 
^^appointed  a  special  master  to  take  a  mutual  account  of  all 
dealings  and  transactions  between  plaintiffs  and  defendants 
referred  to  by  the  pleadings,  and  to  report  to  the  court,  etc." 
Said  special  master  took  such  account,  and  at  a  subsequent 
term  duly  reported  the  same  to  the  court,  showing  a  bal- 
ance in  favor  of  the  plaintiffs.  Upon  this  report  the  plaint- 
iffs moved  for  judgment  in  their  favor,  and  the  defendants 
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moved  the  court  to  arrest  the  judgment  on  the  ground  that 
the  plaintiffs'  petition  does  not  state  facts  sufficient  to  con 
stitnte  a  canse  of  action,  for  the  reasons, 

Ist  That  it  appears  from  the  petition  that  the  actioi? 
was  not  commenoed  within  three  years  after  the  right  of 
action  accrued,  and 

2d.  That  it  appears  that  the  canse  of  action  accrued  in 
Ohio,  and  the  action  was  not  commenced  within  two  years 
[*155]  after  the  cause  of  action  accrued,  and  no  reason  foi 
the  delay  is  stated  in  the  pleadings. 

The  court  arrested  the  judgment  and  gave  judgment 
against  the  plaintiffs  for  costs.  The  plaintiffs  allege  as 
error, 

1st.  That  the  court  erred  in  sustaining  the  motion  in 
arrest  of  judgment,  and  granting  an  order  therefor. 

2d.  That  the  said  court  erred  in  not  granting  the  mo* 
tion  for  confirmation  of  said  commissionei^s  report,  and  in 
refusing  to  enter  judgment  thereon. 

3d.  The  court  erred  in  refusing  to  consider  the  evidence 
returned  and  forming  a  part  of  report. 

The  counsel  for  defendants  claim  that  the  plaintiffs'  ac- 
tion was  barred  by  the  statute  approved  Feb.  10, 1859,  and 
which  by  its  terms  went  into  effect  on  the  same  day,  re- 
quiring actions  upon  contracts  made  beyond  the  limits  of 
the  Territory  to  be  brought  within  two  years  after  the  cause 
of  action  accrued,  and  also  by  the  limitation  law  included 
in  the  Code  requiring  such  action  to  be  commeuced  within 
three  years  after  such  cause  of  action  shall  have  acerueid. 

It  appears  by  the  petition  that  the  right  of  action  in  this 
cause  had  accrued  more  than  two  years  before  the  first 
mentioned  law  was  passed,  and  if  the  defendants'. doctrine 
is  correct,  the  time  for  commencing  the  action  was  not  Urn- 
Ued^  but  the  cause  of  action  instantly  barred  by  that  statute. 

There  is  no  language  in  that  law  indicating  an  intention 
to  apply  it  to  such  cases,  and  it  would  be  disrespectful  to 
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the  legislature  who  parsed  it  to  presume  that  they  intended 
80  gi'oss  and- manifest  injustice  to  creditors. 

But  had  such  intention  been  expressed  the  statute  as  to 
such  cases  would  be  void.  Section  10  of  Article  1  of  the 
Constitution  of  the  United  States,  provides  that  no  State 
shall  pass  any  '^law  impairing  the  obligation  of  contractSv" 
and  if  destroying  all  legal  remedy  upon  a  contract  does  not 
impair  its  obligation,  it  is  difficult  to  conceive  how  it  could 
be  impaired.  The  legal  obligation  of  a  contract  consists  in 
[^156]  the  right  of  either  party  to  have  it  enforced  against 
the  other,  or  to  recover  compensation  for  its  breach,  by-due 
process  of  law,  and  any  agreement  not  carrying  with  it  such 
right,  is,  in  law,  a  perfect  nullity.  It  is  true  that  although 
the  legal  remedy  upon  a  contract  be  destroyed  the  moral 
obligation  will  remain,  and  with  or  without  constitutional 
restrictions,  no  human  power  could  impair  it.  But  the  pro- 
vision of  the  Oonstitution  referred  to,  was  not  intended  by 
its  framers  to  prohibit  legislatures  from  impairing  moral 
obligations  (a  thing  in  its  nature  impossible),  but  to  pre- 
vent them  from  impairing  legal  rights  vested  under  con- 
tracts, by  impairing  or  destroying  the  legal  power  to  en- 
force them.  We  are  not  aware  of  any  reported  case  upon 
this  exact  point,  but  respectable  text  writers  and  dicta  of 
several  eminent  judges  sustain  the  view  here  expressed. 
In  Society  etc.  v.  Wheeler  (2  G-all.,  194),  Justice  Story, 
says:  ^*  If  the  legislature  were  to  pass  an  act  of  limitation 
by  which  alL  actions  upon  past  disseizins  were  to  be  barred 
without  any  allowance  of  time  for  the  commencement 
thereof  in  future,  it  would  be  difficult  to  support  its  consti- 
tutionality, for  it  would  be  completely  retrospective  in  its 
operation  on  vested  rights,^'  and  in  Sturges  v^  GrownAng- 
shidld  {4i  Wheat.,  122),  Chief  *  Justice  Marshall  '«aid: 
^^  If  in  a  State  where  six  years  may  be  pleaded  in  bar  to^an 
action  of  assumpsit,  a  law  should  be  passed  declaring  that 
contracts  already  in  existence  not  barred'  by  the  statute, 
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should  be  constrned  to  be  within  it,  there,  could  be  little 
doubt  of  its  unconstitutionality."  See  also  Smith's  Ooid* 
mentaries  on  Constitutional  and  Statutory  Law,  page  407, 
and  the  following  cases  there  cited:  {Oall  v,  Hagger^  8 
Mass.,  430;  Proprietors  of  Kennebech  Purchase  v.  La- 
bout,  Greenleat;  294;  3  Peters,  290;  JBlackfoot  v.  Pettier,  1 
Black,  86;  Sedgwick  on  Statutory  and  Constitutional  Law, 
and  cases  there  cited.)  There  are  numerous  cases  in  which 
it  has  been  held  that  the  remedies  of  a  party  to  enforce  his 
judgment  by  execution  against  the  person  or  property  of 
[*157]  the  debtor,  where  there  is  no  mortgage  or  other  lien 
upon  the  debtor's  property,  may  be  modified  by  a  statute 
passed  after  the  making  of  the  contract  upon  which  the 
judgment  was  recovered,  but  none  we  believe  that  all  rem- 
edy upon  such  judgment  may  be  swept  away.  That  cltos 
of  cases,  however  far  they  may  go  in  allowing  such  modifi- 
cation, are  not  analagous  to  this,  and  we  know  of  no  case  or 
dictum  sustaining  the  doctrine  that  a  right  of  action  al- 
ready vested  under  a  contract,  may  be  divested  by  an  act  of 
the  legislature. 

All  the  authorities  cited  by  the  defendants  as  sustaining 
this  doctrine  to  which  we  have  access^  are  quite  foreign  to 
the  point  in  controversy,  and  if  any  decisions  of  courts  of 
sister  states  exist  £ustaining  the  defendants'  doctrine,  they 
are  too  manifestly  repugnant  to  the  constitutional  provision 
above  cited,  to  be  followed  as  precedents  here.  The  cause 
of  action  stated  in  the  petition  was  therefore  not  barred  by 
the  limitation  law  passed  on  the  10th  of  February,  1859. 
But  it  is  claimed  that  the  petition  shows  that  the  plaintiffs' 
cause  of  action  was  barred  by  the  limitation  of  three  years 
provided  for  in  the  Code,  and  that  judgment  was  properly 
arrested  on  that  grpund. 

We  will  first  enquire  whether,  assuming  that  the  plain- 
tiffs' action  was  so  barred,  the  defendants  were  in  condition 
to  avail  themselves  of  that  defense  siter  the  report  of  the  ref- 
eree?   The  plaintiffs'  petition  was  for  a  balance  stated  in 
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their  favor  upon  an  account  between  the  parties.  The  ap- 
Bwer  admitted  the  partnership  and  its  dissolntion  and  a 
large  partnership  accoant  between  the  parties,  but  denied 
the  striking  of  any  balance;  claimed  that  on  a  fair  account- 
ing there  would  be  tbnnd  a  balance  in  their  favor,  and  prayed 
that  an  account  be  taken  and  judgment  rendered  for  such 
balance,  and  the  parties  both  assented  in  open  court  to  the 
order  which  was  made  for  the  taking  of  the  account  before 
a  referee. 

[*158]  By  assenting  to  the  taking  of  the  account  the  plain- 
tifis  abandoned  their  claim  to  recover  as  upon  an  account  sta* 
ted  and  by  the  assent  of  both  parties  appearing  of  record  the 
action  became  in  substance  an  equitable  action  for  a  final 
accounting  between  tbrmer  partners.  If  the  accounts  thus 
sought  to  be  settled  were  barred  by  the  statute  of  limita- 
tion, the  action  ibr  stating  the  account  was  barred  as  to 
both  parties,  and  no  accounting  could  properly  be  had  till 
that  question  was  determined. 

In  chancery,  the  practice  in  such  suits  was,  when  the  de- 
fendant set  up  by  plea,  answer  or  demurrer,  any  bar  to  the 
account  to  try  the  issue  of  law  or  fact  raised,  and  if  the  ac- 
count was  found  to  be  barred,  dismiss  the  bill,  but  if  the 
issues  were  found  for  the  complainant,  an  interlocutory  de- 
cree was  made  that  an  account  should  be  taken,  and  a  ref- 
erence was  then  made  to  a  master  to  take  and  state  the  ac- 
count, and  upon  the  coming  in  and  confirmation  of  his  re- 
port, a  final  decree  was  made  for  the  balance  found  due  to 
either  party. 

If  the  defendant,  as  in  this  case,  requested  or  assented  to 
the  taking  of  the  account,  the  accounting  was  ordered  of 
course,  and  reference  made  accordingly.  There  is  nothing 
in  the  Code  changing  substantially  this  remedy,  and  i^  is 
believed  to  be  still  the  correct  practice  to  dispose  of  all  mat- 
ters in  bar  of  an  accounting  before  the  account  is  stat^, 
and  that  if  a  defendant  chooses  not  to  set  up  such  bar,  but 
to  take  his  chances  of  getting  a  report*  in  hia  favor,  and 
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prays  that  the  accoant  be  taken,  he  waives  the  bar  and 
should  not  be  allowed  to  raise  it  afterwards. 

It  is  argued  by  the  defendants  that  by  the  provisions  of 
-section  98  of  the  Code,  they  have  not  waived  the  defense,  be« 
cause  it  appears  upon  the  face  of  the  petition,  and  the  peti- 
tion therefore  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  That  section  provides  that  ^^  if  no  objec- 
tion be  taken  either  by  demurrer  or  answer,  the  defendant 
shall  be  deemed  [^159]  to  have  waived  the  same,  except  only 
the  objection  to  the  jurisdiction  of  the  court,  and  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

That  the  lack  of  material  facts  lu  the  petition  to  consti- 
tute a  cause  of  action  ie  not  waived  by  failing  to  demur,  for 
that  cause  or  answer  is  fairly  inferrable  from  the  language 
of  that  section,  but  it  furnishes  no  authority  for  holding 
that  a  defense  appearing  by  the  petition  will  not  be  waived 
by  answer,  and  other  proceedings  of  the  defendant  placed 
upon  the  record  wholly  inconsistent  with  such  defense. 

Suppose  the  defendant  together  with  the  answer  filed  by 
him  had  filed  an  additional  answer  setting  up  the  three 
years'  limitation  as  a  bar  to  the  partnership  account?  The 
one  would  have  been  in  irreconcilable  antagonism  with  the 
other.  By  one  answer  he  sets  up  a  partnership  account 
upon  which  be  alleges  there  is  a  large  balance  due  to  him, 
and  prays  the  court  to  take  an  account  of  the  partnership 
business  and  give  him  a  judgment  for  the  balance  in  his 
favor.  By  the  other  he  declares  in  the  same  breath,  that 
the  whole  partnership  account  is  barred  by  the  statute  of 
limitations,  and  no  judgment  can  be  rendered  on  it.  In 
such  case  the  court,  on  motion,  would  compel  the  defen- 
dant to  elect  which  answer  he  would  stand  upon,  and  strike 
the  other  from  the  record.  (Van  Santvoord's  Plea.,  2nd  ed., 
518-19,  and  cases  there  cited.)  But  surely  the  defense  at- 
tempted in  this  case  is  not  less  inconsistent  with  the  defen- 
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dants'  answer  than  if  it  had  been  placed  upon  the  record 
with  it. 

The  judgment  was  arrested  on  the  ground  that  the  peti- 
tion showed  a  defense  to  the  action,  but  other  portions  of 
the  record  show  that  defense  to  be  wlaived  by  the  defendants, 
and  what  is  tantamount  to  an  agreement  of  record  by  both 
parties,  to  waive  any  such  defense.  On  motion  in  arrest  of 
judgment  the  whole  record  is  before  the  court,  aitd  if  a  de- 
fect of  the  petition  is  waived  of  record  by  the  defendant,  the 
judgment  slionld  not  be  arrested  for  sucli  defect. 

[*160]  It  is  needless  therefore,  for  us  to  discuss  the  grave 
question  whether,  by  the  petition  alone,  the  cause  would  ap- 
pear to  be  barred  by  the  statute. 

The  order  arresting  judgment  and  the  judgment  for  costs 
in  the  District  Court  must  be  reversed  and  judgment  for 
costs  in  this  court  rendered  against  the  defendants,  and  th^ 
cause  be  remitted  with  instructions  to  the  court  below  to 
render  judgment  upon  the  report  of  the  referee  or  special 
master,  as  upon  a  special  verdict. 

All  the  justices  concurring. 


Phillip  Kcehlbr  v.  George  W.  Ball  et  al. 

1.  Final  ordsr:  Revieta.  Where  real  estate  is  sold  under  an  execu- 
tion against  the  defendant  below  and  an  order  made  on  motion  of  the 
plaintiff  below  without  appearance  by  defendant  confinning  the  sale, 
held  tiiat  the  order  to  confirm  is  one  made  upon  a  summary  application 
after  judgment,  affecting  a  substantial  right,  and  is  a  final  order  within 
Sec.  524  of  the  Code,  and  reyiewable  by  ihe  Supreme  Court  under  Sec. 
526.* 

2.  ExospTiONB.  The  object  of  an  exception  ig  to  bring  upon  the  record 
for  review,  a  decudon  of  the  court  upon  a  matter  of  law  which  tho  re- 
cord would  not  otherwise  show,  in  which  case  it  must  be  reduced  to 
writing,  allowed,  and  signed. 


ji.^ 


[1]  Wbat  it  uid  what  it  not  •  final  otdflr,  aae  McCuUoch  v.  Dod^i,  t  Kaa^  ^76;  ShiOiri 
f .  NoontTt  18  Id.,  oao;  ffoUen$Uin  v.  Conrad,  8  Id.,  949. 
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8. :  How  taken.    When  the  dedsion  ezoepted  to  is  entered  on  the 

record  and  the  grotinds  of  olijectlon  appear,  the  exception  may  be  talcen 
hy  the  party  causing  it  to  be  noted  at  the  end  of  the  decision^  that  he 
excepts.* 

4. :  Final  orders.    The  pzmuiple  that  acquieeoence  in  the  decision 

of  the  court  made  during  the  progress  of  the  trial,  by  proceeding  with- 
out olcjectiont  waives  the  right  to  except,  and  the  provision  that  '*  the 
party  objecting  to  the  decision,  must  except  at  the  time  the  decision  is 
made,'*  do  not  relate  to  final  orders  made  in  an  action  after  judg- 
ment. 

5. :  Co^ftrmaiion,    The  principle  that  if  the  record  shows  the  final 

judgment  to  be  erroneous,  it  is  the  right  of  the  party  aggrieved  to  have 
it  reversed,  vacated,  or  modified,  applies  to  final  orders  made  in  an  ac- 
tion after  judgment,  and  the  order  to  confirm  the  sale  in  this  case  was 
reviewable  by  the  Supreme  Court  without  exception  taken  in  the  court 
below.* 

6.  Judicial  Saub:  Cof\firmation.  Where  the  Court  is  satisfied  that  the 
sale  of  real  estate  has  been  made  in  conformity  with  law,  by  examining 
the  proceedings  of  the  officer,  it  is  imperatively  required  to  confirm  the 
sale.  The  Court  is  not  required  on  1*161]  motion  for  confirmation,  to 
lookinto  the  judgment  or  execution,  further  than  ia  necessary  to  determine 
whether  the  officer  has  properly  x>erformed  his  duty  under  the  writ,  nor 
is  the  court  permitted  lo  decide  upon  the  validity  of  either.  (Chal- 
Uss  V,  Wise,  post.)  [*193J  The  order  of  confirmation  is  an  a^'udioation, 
merely,  that  the  proceedings  of  the  officer  as  they  appear  of  record,  are 
regular,  and  a  direction  to  the  sheriff  to  complete  the  sale.  (Briggs  v. 
Tye,  16  Kas.,  291;  N.  E.  M.  S.  Co.  p.  SmUh,  25  Id.,  624.) 

7. :  IrregularUiee:  Remedy,    Remedies,  where  the  execution  is 

irregular,  unauthorized,  or  void,  or  where  the  levy  is  wrongly  made, 
pointed  out. 

8.  Exjsoution:  No  goods.  The  object  of  the  provision  in  Sec.  407  of  the 
Code,  that  if  no  goods  or  chattels  of  the  debtor  can  be  found,  the  offi- 

[2]  No  pwticalar  form  or  mode  of  making  and  Bcrving  ezoeptioiui  ia  zeqnjred.  {Leaven^ 
worm  «.  MiltSi  6  Safl.,  288.)  When  general  exceptionB  are  faanffldent,  see  K,  P.  By.  Co. 
V.  Nichol9t  9  Kaa.,  296 ;  Bumrur  v.  BUUr^  Id.,  621 ;  AtchUon  v.  King,  Id.,  651 ;  Ferquton 
«.  {TraiMf,  12  Id.,  ^\Barlo%D  v.  EmmsH,  10  Id.,  368;  Wheeler  v.  Joy,  15  Id.,  888.  The 
Snpreme  Court  cannot  take  notice  of  alleged  errors  in  the  record,  milees  tliey  are  objected 
or  eKcepted  to  at  the  proper  time.  (See  Brown  v.  App.,  1  Kas.  [Daasler**  ed  ],  682  and 
note ;  also  3maU  v.  BoutMU,  Id.,  817 ;  Lee  v.  Loveridge,  11  Kas.,  487 ;  LakmOe  v.  Oolliru, 
6  Id.,  881:  Ragaman  v.  Jfeiizel,  16  Id.,  881) 

[8]  The  Supreme  Ooort  will  review  the  form  and  snbstaBce  of  a  final  judgment,  and 
correct  all  snbstanttal  cnon  theceln,  wbettier  the  judgment  has  been  excepted  to  in  any 
fotm ornot.   (Xefut«r  «•  CoULvmU, 4  Kas., 888;  WUeon  v.  FuUer,  9  Kas.,  198;  Brou/n 

9.  Typpmy,  94  Kas.,  81;  Octum  «.  WeeO^  12  Kaa.,  182;  Wa^wme  Co.  fh  ifuA/m- 
AarA^r,  18  Id.,  ISO. 
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oer  shall  indorse  on  the  writ  of  ezecation  "  no  goods,**  is  that  llie  per- 
sonal property  of  the  debtor  may  be  first  applied  in  payment  of  the 
debt,  and  if  there  is  none,  to  place  proof  of  that  &ct  npon  the  record. 
{Or€ene  v.  Barnard,  18  Eas.,  521.)  Where  the  execation  under  which 
real  estate  has  been  sold  shows  no  indorsement  of  '*no  goods,**  and 
where  there  was  no  evidence  in  the  return  of  the  officer  that  the 
debtor  had  not  sufficient  goods  and  chattels  to  satisfy  the  debt,  the  sale 
ought  not  to  be  confirmed.^ 

9.  Judicial  bale:  Notice,  Where  the  execution  was  issued  July  10th, 
1860,  and  the  sale  of  real  estate  made  under  it,  KM  that  under  the  act 
of  Feb.  27, 1860,  entitled  "An  act  relating  to  sales  of  real  property,** 
the  alienee  in  the  sheriff  *8  return  of  evidence,  that  at  least  five  days* 
notice  of  the  sale  to  the  person  to  whom  the  land  belongs,  had  beeo 
given  rendered  it  insufficient. 

10.  :  Setting  anide,  etc.    Where  the  sale  was  confirmed  by  the 

District  Court  of  the  Territoiy ,  and  where  motion  was  made  in  the  Dis- 
trict Court  of  the  State  to  set  aside  the  order  of  confirmation,  and  the 
appraisal  and  sale  of  the  land  as  contraiy  to  law  and  irregular,  and 
where  the  court  declined  to  entertain  the  motion,  held  no  error. 


Error  from  the  Leavenworth  District  Court. 

•  _^ 

Judgment  was  entered  in  the  court  below  Febrnary  18, 

1860,  against  the  defendant  below,  and  in  favor  of  the 
plaintiff  for  $3,500.14  and  costs,  and  on  the  22d  day  of 
February,  and  dilring  the  same  term  of  court,  a  decree 
was  entered,  that  in  default  of  payment  an  order  issue  for 
the  appraisement  and  sale  ''  of  the  property  described  in  said 
plaintiff's  petition."  An  order  of  sale  was  issued  March 
17th,  1860,  an  appraisement  had  and  sale  advertised,  but 
the  order  returned  May  19th,  1860,  property  not  sold  for 
want  of  bidders. 

On  August  6th,  1860,  an  alias  order  was  issued  for  the 
sale  of  *^said  property,  described  and  referred  to  in  said 
[^162]  plaintifi''s  petition,"  for  the  satisfaction  of  the  judg- 
ment and  $34  cost.  This  order  was  returned  "  without  pro- 
ceedings," Aug.  7th,  1860,  on  account  of  the  property 

[4]  If  (iieotBo«r6ton«i  that  he  li  unable  to  Had  any  goodi  and  ctiattdji  on  liUA,  to 
]eTy«ttiaBiiilicient«T«n  though  he  falla  to  endoiae  the  ezaot  eapmaalop  "no  gooda." 
iJiiptow  V.  Bv8€,  12  XaB.,  170.) 
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herein  ordered  to  be  sold ;  to- wit,  '^  the  house  on  lot  Ko. 
(30)  thirty  in  block  No.  (45)  forty-five,  was  burned  down 
and  entirely  destroyed."  An  execution  was  issaed  July 
lOtb,  1860,  under  a  precipe  therefor  filed  July  10th,  1860, 
and  under  it  a  levy  was  made  July  11th,  1860,  on  lots  No. 
11  and  13,  block  36,  in  Leavenworth.  The  lots  were  ap- 
praised and  sale  was  advertised  as  shown  by  the  officer's  re- 
turn, **  for  more  than  thirty  days;"  the  property  sold  on 
August  13th,  1860,  to  Geo.  W.  Ball  and  Thomas  R.  Elliott, 
for  $1,000.  On  September  5th,  1860,  on  motion  of  attor- 
neys of  plaintiffs  below,  to  confirm  the  report  of  the  sale, 
the  court  '^  afber  a  careful  examination  of  the  proceedings 
of  said  sheriff,  being  satisfied  of  the  legality  of  such  eale, 
according  to  the  statute  in  such  case  made  and  provided," 
ordered  the  sale  confirmed.  The  defendant  on  the  28th  ot 
June,  1862,  filed  his  motion  ^^  to  set  aside  the  order  made  in 
said  case  on  the  5th  day  of  September,  1860,  confirming 
sheriff's  sale  herein,"  etc.  This  motion  was  withdrawn 
March  21st,  1863,  and  another  filed  the  same  day  by  defend- 
ant, to  set  the  sale  aside  as  before,  and  also  to  set  aside  the 
appraisement,  <^  for  the  reason  that  said  appraisement,  sale, 
and  order  of  confirmation,  were  "  contraiy  to  law  and  ir- 
regular,"  giving  notice  that ''  affidavits  will  be  read  at  the 
hearing  of  this  motion."  April  2d,  1863,  the  "court  de- 
clined to  entertain  the  motion,"  to  which  ruling  defendant 
below  excepted,  and  filed  his  bill  of  exceptions,  which 
shows  that  when  the  motion  came  up,  plaintiff  below  ap- 
peared and  objected  to  the  court  entertaining  the  motion 
because  the  '^  record  "  shows  a  motion  was  made  at  a  former 
term  to  confirm  the  sale,  which  motion  was  sustained  and 
the  sheriff  ordered  to  deed;  that  the  defendant  ofi*ered  to 
prove  by  affidavits  and  by  the  records  in  the  case,  that  he 
had  no  notice  of  the  appraisement  or  the  sale,  and  was  not 
present  at  the  same,  and  that  the  [^163]  execution,*  levy,  ap- 
praisement, sale,  and  confirmation  were  illegal  and  irregular. 
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J.  O.  DaugloBB^  for  plaintifi*  in  error. 

Ist.  The  purchasers  being  the  plaintiffs  below  and  jndg- 
ment  creditors,  were  not  hona  fids  purchasers.  Thej  pur- 
chased with  notice  of  whatever  defects,  illegalities  or  irreg- 
ularities may  have  been  in  the  sale,  and  other  proceedings 
(5th  Ohio  St,  78),  and  they  cannot  be  heard  to  plead  their 
wrong  in  vindication  of  their  title. 

2d.  The  order  confirming  the  sale  was'a  final  order,  and 
to  enable  this  court  to  reverse  the  same  for.  errors  appa- 
rent  upon  the  record,  it  was  not  necessary  that  exceptions 
should  be  taken.     (12  Ohio  St.,  502.) 

3d.  The  sale  of  lands  upon  execution  in  Kansas  is  a 
statutory  proceeding  unknown  to  the  common  law,  penal  in 
its  nature,  and  the  statute  must  be  sti*ictly  construed  (2 
Oranch,  368;  2  Peters,  662;  16  John,  7;  2  Barb,  113;  14 
Barb,  9;  1  Bibb.,  214;  2  Barb,  113;  1  Yeats,  500;  Black- 
well  on  Tax  Titles,  p.  74;  9  Porter  [Ala.],  679;  4  Zabriskie, 
796;  1  Dutch,  N.  J.,  633;  Deming  v.  Smith,  3  John  Oh., 
344;  7  Oow.,  91;  4  Blackf.,  228;  4  Hill,  86-99;  9  Mis., 
879;  1  Mass.,  86;  9  Mass.,  242-247;  13  Mass.,  483;  14 
Mass.,  20-29;  17  Mass.,  243;  19  Verm.,  451;  18  Pick., 
495;  1  Pick.,  45-250;  2  Pick,,  387;  3  Com.,  401.) 

4th.  The  duties  of  a  master  commissioner  and  sherifl 
in  selling  property  involves  the  same  legal  liabilities,  and 
the  same  principles  of  law  govern  their  official  acts.  The 
legal  efiect  of  an  execution  and  of  an  order  of  sale  is  the 
same.     (Nash's  Prac,  572.) 

5th.  A  return  of  an  officer  of  facts  which  the  law  does 
not  require  him  to  return,  is  mere  hearsay,  and  cannot  be 
used  in  evidence.  (3  Cow.  &  Hill's  notes  to  Phillips  Ev. 
1C46;  BaHlettv,  Gale,  4  Paige,  503;  1  Bibb.,  567.) 

[^164]  6th.  Defendant  need  not  take  notice  of  the  pro- 
ceedings of  court  or  sheriff  in  the  proceedings  after  judg- 
ment, unless  legally  notified.  (20  U.  S.  Dig.,  206-408; 
Wright  v.  Sinolaire^  3  Iowa,  221.) 
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7th.    The  sale  was  illegal,  irregular  and  voiJ,  because, 

1st.  The  issue  and  levy  of  the  execution  was  illegal, 
irregular  and  void,  there  being  at  the  tinie  a  subsisting  lev}* 
upon  personal  property  undisposed  of,  and  which  was  until 
disposed  of,  a  satisfaction  of  the  judgment.  (1  Ohio,  466; 
5  Ohio,  17*;  4  Mass.,  408;  17  Mass.,  433;  12  John,  207.) 

2d.  The  execution  was  for  too  large  an  amount — ^it  in- 
cluded the  costs  accrued  upon  the  order  of  sale,  which  could 
not  legally  be  done  if  the  order  was  voluntarily  abandoned, 
and  if  not  abandoned,  the  levy  was  intended  to  be  still  sub- 
sisting. 

3d.  The  levy  was  illegal  and  void  for  the  further  rea- 
son that  the  sheriff  did  not  first  levy  upon  and  sell  the 
goods  and  chattels  of  the  debtor,  and  &iling  to  find  ^^goods 
and  chattels"  did  not  make  return  of  ^^ivulla  bona?^  by  in- 
dorsing on  the  execution  <'no  goods,"  before  levying  upon 
lands.  See  cases  cited  above  under  subdivision  one,  of  this 
head;  also  the  following:  (Oomp.  Laws,  Code,  Sec.  487- 
489;  9  Cranch,  64,  citing  act  14th  July,  1768;  4  Wheat., 
77;  5  Wheat.,  116;  6  Wheat.,  119;  4  Cranch,  403;  2  Pet., 
662;  1  Bibb.,  314;  4  McLean,  213;  33  N.  H.,  186;  39  N. 
H.,  394;  4  Zabr.,  796;  1  Ohio,  318;  10  Ohio,  486;  2  Ohio, 
860;  3  How.,  707;  6  How.,  14;  4  Yates,  21  and  Geo.  Decis., 
pt.  11-170;  cited  in  4  U.  S.  Dig.,  756,  §  445,  p.  757;  cited 
in  7  XT.  S.  Dig.,  263-8,  p.  176-47;  14  Mass.,  29;  13  Conn., 
47;  2  Cranch,  358;  9  Peter  (Aid.),  679;  see  4  U.  S.  Dig., 
757-482;  19  Verm.,  451;  cited  in  8  U.  S.  Dig.,  178-86; 
Dot  v.  Smith,  4  Black.,  228,  and  3  How.,  707;  Phelpa  v. 
Bightony  9  Rob.,  531^  and  6  How.,  14;  3  How.,  707;  com. 
pare  Code  §  443;  6  Mass.,  557;  9  Miss.,  878;  4  McLean, 
213;  20  Wend,,  249.,  9  Lou.,  646;  6  Haywood,  294;  2 
Tenn.,  219j  2  Gilm.,  437;  12  111,  173-409;  3  A.  K.  Mar. 
shall,  489.) 

[*165]  4th.  The  appraisement  was  not  according  to  law. 
The  judgment  debtor  was  not  notified  of  the  same.  (Compiled 
laws  1862,  772.)    Compare  the  authorities  under  thie  last 
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Bubdi vision;  also,  (26  Maine,  277;  42  Id.,  414;  45  Id.,  351; 
4  Earring,  536;  2  E.  D.  Smith,  474;  3»  N.  H.,  393;  9  Id., 
48;  10  Id,  291;  18  Pick.,  495;  13  Conm,  417;  3  ShepL, 
73-153;  9  Id.,  105;  2  Cash.,  417;  3  Gilm.,  308;  1  Carter, 
24;  4  U.  S.  Dig.,  756,  Sec  460,  citing  3  Deo  &  Batt,  34.) 

The  officer's  retarn  that  appraisers  "  were  duly  sworn  to 
/alne  and  appraise  the  witliin  property,"  was  not  as  the  law 
requires  "impartially  to  appraise  the  property  so  levied.'^ 
(Code,  Sec.  444.) 

5th.  The  advertisement  was  insnfBcient.  (Code,  Sec* 
448;  compare  2  Ohio,  78;  16  Ohio,  663.)  There  is  no  re- 
turn of  the  time  of  the  sale. 

6th.  The  sheriff  sold  in  one  body  distinct  parcels  or  lota 
of  land.  (Seney^s  Ohio  Code,  354;  13  How.  Prac.  R,  555; 
1  Gil.,  435;  Day  v.  Graham,  Id.,  441.) 

The  court  should  have  heard  the  motion  to  set  aside  the 
order  of  confirmation,  the  appraisement  and  sale,  and  the 
proofs  offered  to  maiutain  the  motion.  (Code,  Sec.  547* 
553;  9  Ohio,  163-154;  11  Ohio,  359;  4  Black,  258;  5  Id., 
65;  6  Id.,  36. 

Hemingray^  Oambellj  Elmore  and  Martin^  for  defend- 
ant in  error. 

The  bill  of  exceptions  duly  sets  up  error  after  judgment^ 
and  error  will  not  lie  to  reverse  a  judgment  for  any  pro- 
ceedings subsequent  to  its  rendition,  however  erroneous 
they  may  be.    {Botorell  v.  Zigler,  19  Ohio,  362.) 

The  proceedings  after  judgment  are  entirely  regulated 
by  the  statute,  and  if  there  be  error  it  must  appear  of  rec- 
ord, to  be  contrary  to  the  provisions  of  the  statute. 

[*166.]  1st.  There  was  a  perfect  compliance  with  the 
statute  in  the  manner  of  appraising  the  property,  in  the  no- 
tice of  the  sale  of  the  premises,  and  in  the  report  of  the 
master  commissioner,  as  appears  from  the  records  them- 
selves. (Comp.  Laws,  1862,  Ch.,  26,  Sees.  444-448,  pp. 
198, 199,  and  Ch.,  172,  p.  772,  Sec  1,  and  on.) 
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2d.  There  was  perfect  compliance  with  the  statute  in 
the  isene  of  the  execution  to  the  sheriff  in  the  appraise- 
ment of  the  land  in  the  notice  of  the  sale,  and  in  the  sale 
and  confirmation  as  appears  from  the  record  of  the  pro- 
ceedings and  the  return  of  the  sheriff.  (Comp.  Laws,  1863, 
Sees.  Ill  118,  Ch.,  26,  pp.  198,  199,  and  Cb.,  171,  pp.  772, 
773.) 

The  plaintiff  in  error  had  actual  notice  of  the  time  of  the 
appraisement,  and  having  had  such  notice  it  was  the  right 
of  the  plaintiff  in  error  to  be  present  at  the  appraisement 
and  designate  the  property  to  be  sold,  otherwise  it  was  in 
the  discretion  of  the  sheriff.  Had  there  been  no  notice,  or 
even  had  the  property  not  been  appraised  at  all,  it  would 
not  have  affected  the  title  of  the  fv/rchasers  at '  sheriff's 
sale.  {Attends  leasee  v.  Pariah^  3  Ohio,  187.)  This  case 
holds  that  it  has  never  been  supposed  that  it  was  essentially 
necessary  to  sustain  a  title  under  a  sheriff's  deed  to  show 
that  the  sale  of  the  land  was  advertised  the  length  of  time 
and  in  the  manner  directed  by  statute. 

3d.  The  purchaser  at  a  sheriff's  sale  depends  upon  the 
judgment,  the  levy  and  the  deed,  and  all  other  questions 
are  between  the  parties  to  the  judgment  and  the  marshal 
or  sheriff.  {Wheaton  v.  S^xton^  4  Wheat.,  503;  Attends 
lessee  v.  Parish^  3  Ohio,  188.) 

It  is  alleged  in  the  petion  that  the  purchasers  being  plain- 
tiffs and  judgment  creditors,  are  not  bona  fid-e  purchasers. 
The  statute  (see  Oh.,  26,  Sec.  453,  p.  200),  specifies  what 
parties  shaU  not  be  purchasers,  but  does  not  include  judg- 
ment  creditors.  And  where  the  plaintiff  in  execution  bids 
off  the  land,  he  need  not  pay  the  money,  as  it  is  his.  (21 
Wend.,  169;  17  Johns.,  832.) 

[*167.]  4th.  For  answer  to  the  fifth  point  made  by  the 
plaintiff  in  error,  as  to  the  oonsi/rwstion  of  the  Oivil  Oode. 
(See  Oh.,  26,  Sec  2,  p.  125,  Oomp.  L.,  1862.) 

5th.  In  the  sale  of  separate  lots  in  a  body  or  otherwise, 
the  sheriff  is  to  exercise  sound  discretion.    In  this  case  the 
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lots  were  adjoining  (the  house  standing  npon  both  lots), 
and  were  in  tact  one  lot.  The  first  object  should  be  to  sell 
in  such  a  manner  as  to  secure  the  greatest  price.  If  this 
object  can  be  best  effected  by  offering  the  lots  separately, 
the  oflScer  should  do  so,  otherwise  not.  (Leasee  of  State  v. 
Mdcalester^  9  Ohio,  19  and  25.) 

6th.  The  execution  was  for  the  proper  amount,  and  the 
$14.00  costs  upon  the  order  of  sale  was  properly  included. 
(  WUhinsj  lessee  J  v.  Souse  et  al.yd  Ohio,  168.) 

7th.  The  court  did  not  err  in  refusing  to  hear  and  grant 
the  motion  to  set  aside  the  confirmation  of  sale. 

Comp.  L,  1862,  Sec.  449,  Oh.,  26,  p.  199,  preiscribes 
the  precautions  to  be  taken  by  the  court  before  confirming 
sale  of  real  estate  by  the  sheriff. 

A  confirmation  is  prima  facie  evidence  of  regularity 
of  the  proceedings,  and  the  appellate  court  cannot  ir^er 
matters  not  set  out  in  the  record,  but  on  the  contrary  will 
presume  that  the  facts  of  a  case  justify  the  judgment  of 
an  inferior  court,  unless  all  the  facts  upon  which  the  judg- 
ment was  founded,  appear  of  record.  {Byers  v.  Freeman^ 
1  Port.,  478;  Munderback  v.  Lutz,  14  S.  &  R  (Pa.),  220.) 

If  the  court  below  did  err  in  this  regard,  then  the  ques- 
tion of  prior  illegality  or  irregularity  must  first  be  pro- 
nounced upon  by  the  court  below  before  they  can  be  made 
matter  of  appeal  or  error  in  the  appellate  court,  for  noth- 
ing can  be  assigned  for  error  in  fact  which  the  party  might 
have  taken  advantage  of  in  the  court  below. 

The  court  below  is  to  try  all  facts  which  it  is  in  the  power  of 
the  party  to  sho  w^  and  of  the  court  to  try.  (  Wd/more  v.  Planty 
5  Conn.,  541,  and  cases  there  cited;  [*163]  Barnes  v.  BtUwefj 
Garth.  Eng.  K  B.,  124;  HUl  v.  West,  4  Yeats,  885.)  The 
party  must  exhaust  his  remedy  in  the  court  below  first. 
{Drummond  v.  Carpenter^  3  Johns.,  141.)  For  the  cases  in 
which  he  has  remedy  in  the  court  below  after  judgment  or 
any  final  order,  see  Oomp.  Laws,  Ch.  26,  Sec.  546,  etc.,  p. 
220. 
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K  the  eourt  below  did  not  err  in  so  refasing  to  Bet  aside 
the  confirmation  of  sale,  then  all  proceedings  prior  to  the 
confirmation,  being  res  adjudicatd^  and  not  being  open  in 
the  conrt  below  nor  decided  npon  there,  could  not  be  matter 
of  review  here,  for  the  Supreme  Conrt  consider  nothing  as 
error  which  has  not  been  decided  upon  in  the  conrt  below. 
{Alexander  v.  Rayden^  2  Mo.,  211.) 

The  record  shows  that  the  proper  motion  for  confirma- 
tion of  sale  was  made,  and  notice  of  its  hearing  givep,  and 
we  hold  that  the  proper  and  onh/  time  for  the  plaintiff  in 
error  to  have  taken  advantage  of  previous  illegalities  or  ir- 
regularities was  at  the  time  of  the  heari/ng  of  such  motion 
to  confirm  the  sale,  he  having  had  legal  notice  of  such  hear- 
ing and  motion.  But  not  having  done  so  we  hold  that  he 
has  waived  all  plea  and  benefit  of  previous  error,  and  that 
the  law  bars  him  from  coming  in  at  a  subsequent  term  after 
the  order  of  confirmation  of  sale  has  become  res  iidj'udioata^ 
and  moving  to  set  aside  a  judgment  of  court  on  the  grounds 
of  previous  error,  all  right  of  pleading  which  he  had  once 
waived.  {Warren  v,  Olynnj  37  N.  H.,  340;  Oelanton  v. 
Bam,  38  N.  H.,  108.) 

8th.  The  exceptions  taken  are  all  of  them  technical,  and 
to  proceedings  after  judgment,  and  we  hold  that  if  any  such 
errors  had  existed,  they  could  not  have  worked  an  injury  to 
the  party,  because  they  do  not  affect  the  validity  of  the 
judgment,  and  that  the  court  will  not  reverse  for  such  error. 
{Ormshy  v.  Johnean^  34  Penn.  St.,  492.) 

Finally  we  hold  that  (the  order  of  confirmation  of  sale 
not  being  a  final  order)  error  in  refusing  to  set  aside  the  or- 
der cannot  lie.     (Comp.  Laws  1862,  Sees.  523-524,  p.  215.) 

[*169]  The  conrt  properly  refused  to  entertain  the  mo- 
tion to  set  aside  the  order  of  confirmation,  appraisement, 
and  sale,  no  cause  or  reason  why  it  should  be  done  having 
been  shown.  (Comp.  Laws  1862,  p.  220,  Sec  646;  case  of 
LMnffrtonv.  Zamby  1  Eas.,  221;  3  How.,  5  U.  S.,  811.) 
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The  order  of  sale  and  appraisement  coold  not  be  set  aside 
until  the  order  of  confirmation  is  set  aside. 

The  opinion  of  the  court  was  delivered  by 

Cobb,  0.  J. — Execution  was  issued  out  of  the  District 
Court  of  the  Territory  in  Leavenworth  county  in  favor  of 
the  defendants  in  error,  plaintiffs  in  the  court  below,  against 
the  property  of  the  plaintiffs  in  error,  defendants  in  that 
court,  on  the  10th  day  of  July,  1860,  for  the  collection  of 
93,500.14  debt  with  interest  and  costs.  Certain  real  estate 
was  sold  by  the  sheriff  under  said  execution  and  purchased 
by  the  plaintiff  therein.  On  the  6th  day  of  September, 
1860,  in  the  same  court  an  order  was  made  on  motion  of 
the  plaintiff  below,  and  without  appearance  by  the  defend- 
ant, confirming  said  sale. 

On  the  second  day  of  April,  1863,  the  said  defendant 
made  a  motion  in  the  District  Court  of  the  First  Judicial 
District  of  the  State  of  Kansas,  in  Leavenworth  county,  to 
set  aside  said  order  of  confirmation  and  the  appraisal  and 
sale  of  the  land,  as  contrary  to  law  and  irregular,  which  mo- 
tion that  court  declined  to  entertain.  Whereupon  he  filed 
his  petition  in  error  in  this  court  to  reverse  the  order  con- 
firming said  sale. 

It  is  claimed  that  the  order  of  confirmation  in  question  is 
not  a  final  order,  and  for  that  reason  and  because  no  excep- 
tion to  it  was  taken,  it  is  not  reviewable  here.  Whether  it 
is  so  reviewable  will  be  first  considered.  Section  524  of  the 
Code  provides  that  an  order  affecting  a  substantial  right  made 
in  a  special  proceeding  or  upon  a  summary  application  after 
judgment  is  a  final  order  which  may  be  vacated,  modified, 
or  reversed,  etc. 

[*170]  Section  526  provides  that  the  Supreme  Court  shall 
also  have  authority  to  reverse  or  modify  any  of  the  follow- 
ing  orders  of  the  District  Court:  first  a  final  order  as  de- 
fined in  section  No.  524.    The  order  in  question  is  clearly 
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an  order  made  upon  a  eammary  application  after  jadgment 
and  as  certainly  aflEeots  a  enbetantial  rigbt,  the  right  of  the 
purchaser  to  receive  a  conveyance  of  the  property  and  of 
the  jadgment  creditor  to  receive  the  purchase  money  (Sec. 
449  of  Code,)  and  is  therefore  accurately  described  as  a  final 
order  by  section  524. 

Is  it  necessary  that  exception  shonld  be  taken  to  such  or* 
der  that  it  may  be  reviewed? 

In  the  case  of  the  Comm&rcial  Bamhof  Cincinnati  et  al. 
v,  Horatio  Bttckvrhgham  (12  Ohio  S.,  402.),  the  Supreme 
Court  of  Ohio  decided  under  a  C!ode  entirely  similar  to  ours 
in  r^ard  to  taking  exceptions,  that  it  was  not  necessary  for 
a  party  seeking  the  reversal  of  a  final  judgment  to  take  ex- 
ceptions at  the  time  of  its  rendition,  saying:  ''The  object  of 
an  exception  is  generally  to  bring  upon  the  record  for  re- 
view, a  decision  of  the  court  upon  a  matter  of  law  which  the 
record  would  not  otherwise  show.  In  such  cases  the  excep* 
tion  must  be  reduced  to  writing  and  allowed  and  signed  by 
the  court.  But  when  the  decision  excepted  to  is  entered  on 
the  record  and  the  grounds  of  objection  appear  in  the  entry, 
the  exception  may  be  taken  by  the  party  causing  it  be  noted 
at  the  end  of  the  decision  that  he  excepts."  (Code,  §  293.) 
It  is  provided  by  Sec.  291  of  the  Code,  that  "the  party  ob- 
jecting to  the  decision,  must  except  at  the  time  the  decision 
is  made.-'  These  provisions  of  the  Code  are  all  found  in 
title  nine,  which  treats  of  and  regulates  the  trial  of  causes 
and  they  manifestly  i*elate  to  decisions  which  are  made  by 
the  court  upon  questions  of  law  which  arise  during  the  pro- 
gress of  the  trial.  Where  objection  is  made  at  the  time  to 
such  decisions,  all  grounds  of  exception  may  perhaps  be  ob- 
viated by  &e  action  of  the  other  party  or  the  consideration 
of  the  court.  But  if  the  [^171]  parties  acquiesce  in  the  de* 
cision  by  proceeding  in  the  trial  virithout  objection  they  are 
regarded  as  waiving  their  right  to  except.  But  these  pro- 
visions of  the  Code  do  not  relate  to  the  final  judgment  of 
the  court,  which  at  the  close  of  the  trial  definitely  fixes  the 
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rights  of  the  parties  in  the  action.  The  judgment  is  not 
properly  a  part  of  the  trial  bat  forms  the  snbjeot  of  a  dis* 
tinct  title  in  the  Code.  If  the  record  shows  snch  final  judg- 
ment to  be  erroneous  it  is  the  right  of  the  party  aggrieved 
to  have  it  reversed,  vacated  or  modified  on  petition  in  error 
to  the  proper  reviewing  court.  To  note  an  exception  to  a 
final  judgment  in  the  court  which  renders  it  would  seem  to 
be  utterly  futile.  The  uniform  practice  of  this  court  has 
hitherto  been  in  accordance  with  these  views.'' 

We  copy  the  language  of  the  learned  court  at  large,  be- 
cause the  provisions  of  our  Code  relating  to  the  question 
under  consideration,  are  in  substance  identical  with  those 
of  the  Ohio  Code  therein  cited,  and  the  reasoning  of  that 
court  entirely  satisfactory  to  our  minds,  is  therefore  as  con- 
clusive under  our  Code  as  under  that  of  Ohio.  The  reason- 
ing also  applies  to  final  orders  made  in  an  action  after  judg- 
ment, with  the  same  force  as  to  judgments.  The  order  in 
question  then  is  a  final  order,  properly  reviewable  in  this 
court  without  exception  taken  in  the  court  below.  We 
therefore  proceed  to  examine  the  alleged  errors. 

The  duty  of  the  court  as  to  confirming  sales  of  real  estate 
on  execution  is  prescribed  by  Sec.  449  of  the  Code,  which 
reads  as  follows:  "If  the  court  upon  the  return  of  any  writ 
of  execution  for  the  satisfaction  of  which  any  lands,  tene- 
ments or  stock  in  trade  have  been  sold,  shall  after  having 
carefully  examined  the  proceedings  of  the  ofiioer  be  satisfied 
that  the  sale  has  in  all  respects  been  made  in  conformity 
with  the  provisions  of  this  title,  the  court  shall  direct  the 
clerk  to  make  an  entry  on  the  journal  that  the  court  is  sat- 
isfied of  the  legality  of  such  sale,  and  an  Pl72]  order  that 
the  ofiicer  make  to  the  purchaser  a  deed  for  such  land,"  etc. 
The  tourt  ia  to  be  satisfied  that  the  sale  has  been  mads  in 
conformity  with  law  by  examining  the  proceedings  of  the 
ofBcer,  and  if  so  satisfied  is  imperatively  required  to  confirm 
the  sale.  It  is  not  required  on  motion  for  confirmation  to 
look  into  the  judgment  or  execution  further  than  is  neces- 
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Bary  to  determine  whether  the  officer  hae  properly  performed, 
his  duty  under  the  writ,  nor  permitted  to  decide  upon  the 
reji^ularity  of  either. 

The  order  of  confirmation  is  an  adjudication  merely  that 
the  proceedings  of  the  officer  as  they  appear  of  record  are 
regular,  and  a  direction  to  the  sheriff  to  complete  the  sale. 

If  the  ezecntion  is  irregular  or  unauthorized  by  law,  the 
defendant  has  his  remedy  by  motion  to  set  it  aside,  or  if  it 
is  void  by  controvwting  the  title  made  under  it,  and  if  it  is 
levied  upon  property  not  belonging  to  the  judgment  debtor 
or  by  any  reason  not  liable  to  such  execution,  such  wrong 
not  appearing  in  the  proceedings  of  the  officer,  has  its  ap* 
propriate  remedy  independent  of  and  no  way  afiected  by 
the  order  of  confirmation. 

The  doctrine  here  advanced  was  held  by  the  Supreme 
Court  of  Ohio  in  the  case  of  BwUdngham  v.  CfranvUe  Alea^ 
%ndria  Society  (2  Ohio,«  360).  A  motion  for  an  order  to  the 
sheriff  to  make  a  deed  of  land  sold  npon  a^.^.  is  a  pro* 
ceeding  quite  analogous  to  a  motion  for  confirmation  under 
our  Code.  This  decision  was  made  previous  to  the  enact- 
ment of  the  Ohio  Code,  but  under  a  provision  of  law  nearly 
identical  with  Sec.  449  of  our  Code.  In  that  case  Hitch- 
cock, justice,  delivering  the  opinion  of  the  court,  8ays> 
'^  Upon  a  motion  to  set  aside  an  execution,  as  has  been  be- 
fore observed,  the  court  can  with  propriety  examine  the 
previous  proceedings  to  ascertain  whether  there  has  been 
any  irregularity  in  the  orders  of  the  court,  or  in  the  pro- 
ceedings of  the  clerk.  But  upon  a  motion,  similar  to  the 
present,  I  apprehend  we  can  look  no  farther  than  to  ascer- 
tain whether  the  officer  in  making  the  sales  has  pursued 
[*178]  the  law.  I  infer  this  from  the  nature  of  the  appli* 
cation  and  from  the  words  of  the  statute.  These  words  are 
as  follows, '  provided  that  if  the  court  to  which  anj  execu- 
tion shall  be  returned  by  the  officer  for  the  satisfaction  of 
which  any  lands  and  tenements  may  have  been  sold,  shall 
after  having  carefully  examined  the  proceedings  of  said  of<* 
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ficer,  be  satisfied  that  the  sale  has  been  made  in  all  respecte 
in  conformity  to  the  provisions  of  this  act,  they  shall  direct 
their  clerk  to  make  an  entry  in  the  journal,  that  the  coart 
are  satisfied  of  the  legality  of  snch  sale,  and  an  order  that 
the  said  officer  make  to  the  purchaser  a  deed  for  such  land 
and  tenements.' "  The  decision  of  that  case  it  will  be  seen, 
by  the  language  of  the  learned  jnstice  and  the  statutory 
provision  cited  by  him«  is  quite  in  point  to  sustain  the 
views  above  expressed  by  us.  If  this  view  be  correct,  as  we 
cannot  doubt  it  is,  all  questions  of  the  regularity  of  the 
execution  and  other  alleged  defects  and  irregularities  not 
appearing  to  the  conrt  by  the  return  of  the  officer,  are  ex- 
cluded from  our  consideration  under  this  petition  in  error 
which  seeks  only  to  reverse  the  order  of  confirmation,  and 
we  have  only  to  inquire  whether  the  proceedings,  under 
the  execution  as  returned  by  the  sherifi^,  were  in  conformity 
with  law. 

Section  407  of  the  Oode  provides  that  if  no  goods  or 
chattels  of  the  debtor  can  be  found  the  officer  shall  indorse 
on  the  writ  of  execution  "  no  goods,"  and  forthwith  levy 
the  writ  of  execution  on  the  laqds  and  tenements  of  the 
debtor.  No  such  indorsement  is  found  upon  the  writ  in 
question,  nor  any  evidence  in  the  return  that  the  debtor  had 
not  sufficient  goods  and  chattels  to  satisfy  the  execution. 
The  object  of  the  provision  for  such  indorsement  is  that 
the  personal  property  of  the  debtor  may  be  first  applied  in 
payment  of  the  debt,  and  if  there  is  none,  to  place  proof  of 
that  fact  upon  the  record  to  satisfy  the  court  of  the  regu- 
larity of  the  sale  in  that  respect  upon  motion  for  confirma- 
tion. 

[*174]  Such  proof  being  wholly  lacking  in  this  case,  the 
sale  for  that  reason  ought  not  to  have  been  confirmed.  The 
act  entitled  an  act  relating  to  sales  of  real  property  passed 
Feb.  27, 1860,  and  which  went  into  effect  on  the  same  day, 
provides  that  the  officers  whose  duty  it  shall  be  to  make 
any  sale  of  real  property  under  any  statutory  provision  of 
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this  Territx>f7,  shall  give  at  least  five  days  notioe  of  such 
sale  to  the  person  to  whom  the  land  belongs.  (Comp.  L., 
772.)  That  law  was  in  force  and  applicable  to  the  sale  in 
question,  bat  the  sheriff's  retnrn  does  not  show  compliance 
with  it,  and  is  in  that  respect  insafficient. 

The  District  Coart  of  the  State  was  right  in  declining  to 
entertain  the  motion  to  set  aside  the  order  of  confirmation 
made  by  the  District  Court  of  the  Territory.  There  was 
no  irregularity  in  obtaining  the  order  complained  of,  but 
an  error  of  the  coart|  in  confirming  a  sale  not  regnlar  upon 
the  face  of  the  papers,  appears,  and  for  that  error  the  order 
of  confirmation  mast  be  reversed  with  costs  against  tile  de- 
fendants in  error. 

All  the  justices  concurring. 


John  Millab  v.  Thb  Stats  of  Kawbab. 

1.  Indiotkxnt:  Orand  Jwnf,  Where  the  recocd  shows  Ibafc  the  gcand 
jmy  in  a  body  came  into  court,  and  through  their  fcnemaa  presented  to 
the  court  dzbillB  of  indictment,  each  indorsed  "  a  true  hiU  **  and  sign- 
ed by  the  foreman,  and  that  at  that  term  the  grand  juxy  of  the  State  in 
and  for  the  county,  naming  it,  duly  impaneled,  sworn  and  cfaaiged 
to  inquire  within  and  for  said  county,  Quough  their  foreman— naming 
him— presented  to  the  court  snndxy  bills  of  indictment,  which  are  re- 
corded, and  among  which  is  the  record  of  one  against  the  defendant, 
held  that  the  record  shows  affirmatively  that  the  indictment  was  re- 
turned into  court  by  the  grand  jury,' 

2.  !  Trial  en  copy.  [*175|  When  the  appellant  was  tried  up()n  a 
copy  of  the  indictment,  as  found  on  the  reocand,  and  not  upon  the 
original  bill  signed  by  the  foreman,  hM  that  as  it  would  have  been 
proper  to  show  hy  affidavit  that  the  original  bill  had  been  lost  or  de- 

1.  WtaoB  the  raooid  Bhoim  ttuil  the  Inrttntmunt  was  yweeoteii  \fj.  the  gtmd  joxy  In 
opoQ  omui.  It  will  be  Inferred  thetit  wm  doneeeeardl&s  to  bw,  through  their  foreman. 
Sal  It  fponld  not  eOtot  the  mo«^^  j^U  wee  handed  la  \fj  uaj  other  member  of  their 
body,  In  their  preaanee.  A  tenhnJoal  def eot  like  thia  wonld  be  dieregarded  under  aeptlon 
tiro  himdrad  end  aefanty-aix  of  tihe  Orlmlnal  Code.  {Ldntrent  v,  iSftate,  1  KaB.,tl8 1 
aeealBo  5inlM  «.  5<a<0, 1  Kaa.  [Daaakt^  ed.],8f5andnota;  Jfa<ftfm«.  5tote,UU,8ai; 
Ony  0.  State,  Zd^  490;  Territory  v>  JVMmafi,  Id.,  Ml ;  We$8el$  v.  Territ&ry,  1±,  0M.| 


170  SUPREME  CODET  OF  KANSAS, 


Millar  t.  The  State. 


rtroyed,  and  that  the  omisnon  to  file  such  affidayit,  or  to  place  it  upon 
record  if  filed,  would  be  merelj  a  **  technical  eiror  or  defect  **  within 
the  meaning  of  ^.  276  of  the  Criminal  Code,  it  must  be  disre- 
garded. 

3.  :  Degree  of  offense.    Sec.  32  of  the  **Act  relating  to  Crimes  and 

Punishments,*'  making  no  distinction  as  to  the  degree  of  the  offense, 
an  indictment  founded  on  that  Bection  need  not  state  the  d^^ree  of 
the  offense  of  which  the  jury  found  the  defendant  guilty. 

4. :  Ceriaifiiy,    The  indictment  in  the  caae  held  to  be  sufficiently 

**  direct  and  certain  as  to  the  party  and  the  offense  charged,**  as  re- 
quired by  Sec.  90  of  the  said  act 

5.  Dblawarb  bebebyb.  The  lands  known  as  the  '*  Delaware  Reserve,  ** 
so  fi^  as  the  administration  of  justice,  to  persons  not  belonging  to  the 
Delaware  nation  or  tribe  is  concerned,  form  an  integral  part  of  the 
counties  within  whose  boundaries  they  are  included,  and  the  bounda- 
ries of  Jjeayenworth  county  are  defined  1^  the  Statute.* 

iw  Criminal  law:  Instructions.  A  charge  by  the  court  to  the  jury 
'*  that  the  allegation  on  purpose  and  of  malice  aforethought  in  the  in- 
dictment, must  be  established  beyond  a  reasonable  doubt,  the  same  as 
any  other  allegation  or  material  fact,**  that "  this  purpose  need  not  be 
conceived  any  length  of  time  before  the  act,  nor  need  the  malice  afore- 
thought exist  days  or  hours  before  j  it  i&  sufficient  if  jnst  before  the  act 
was  committed  the  defendant  conceived  the  purpose  of  killing  Stigers.** 
He  did  it  then  "on  purpose  and  with  malice  aforethought,**  might 
have  been  justly  and  properly  used  to  the  jury  in  connection  with  other 
instnictions,  and  the  proper  and  legal  proofs  of  the  oommission  of  the 
offense,  and  where  the  bill  of  exceptions  does  not  purport  to  give  the 
whole  of  the  charge,  the  whole  of  which  with  the  evidence  might  have 
'  '*  been  therain  embraced,  and  does  in  fact  give  no  more  than  the  words 
excepted  to,  the  presumption,  in  absence  of  proof  to  the  contraiy,  is, 
tiiat  it  was  so  given.    (StaU  v.  White,  14  Eas.,  541.) 

7.  Pbnitbktiart.  The  term  "penitentiary**  is  an  English  word  in 
common  use,  signifying  a  prison  or  place  of  punishment,  and  means 
the  place  of  punidunent  in  whidi  convicts  sentenced  to  confinement 
and  hard  labor,  are  oonflned  by  ^6  authority  of  the  law. 

• 
Appeal  from,  LeavenM)ortk  Criminal  Cowrt,  - 

At  the  February  term,  A.  D.  1863,  of  the  Criminal  Court 
of  Leavenworth  county,  the  following  proceedings  were 
had,  thftt  ^^Now  oometh  the  grand  jury  in  a  body  into  open 
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conrt,  and  through  their  foreman,  H.  B.  Keller,- pr^entta 
the  court  six  bills  of  indictment,  each  indorsed  "a  true  bill" 
and  signed  H.  B,  Keller,  foreman.  ******* 
[*176]  And  that  a^rwards  there  was  recorded  the  fol- 
lowing, to-wit:  Record  of  indictments  February  term,  1863. 
*  *  *  The  grand  jurors  of  the  State  of  Elansas  and  in 
and  of  the  county  of  Leavenworth,  duly  impaneled,  sworn 
and  charged  to  inquire  within  and  for  s^id  county,  at  said 
term  of  said  court  on  the  4th  day  of  February,  A.  D.  1863, 
through  their  foreman,  H.  B.  Keller,  Esq.,  presented  to  the 
court  sundry  bills  of  indictment  in  words  and  figures  fol- 
lowing,  to-wit:  Among  the  indictments  so  recorded  is  the 
following,  to-wit: 

Thb  State  of  KAinsAfi,  iaa   ^'^  ^^^  Criminal  Court  of 

Leavbnwobth  County,   J         Zeavenworth  County.^ 

Tub  Stats  of  Kansas. 

V. 

John  Millab. 

The  grand  jurors  for  the  State  of  Kansas  and  in  and  of 
the  county  of  Leavenworth,  duly  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  county  of  Leaven- 
worth, in  the  name  and  by  tiie  authority  of  the  State  of 
Kansas,  upon  their  solemn  oaths,  do  present  that  John 
Millar,  late  of  said  county,  at  said  county  of  Leavenworth, 
and  within  the  jurisdiction  of  the  court,  on  the  7th  day  of 
January,  A.  D.  1863,  on  purpose  of  his  malice  aforethought, 
did  shoot  one  George  Stigers  with  a  certain  gun,  the  said 
gun  being  tHen  and  there  loaded  with  gunpowder  and  divers 
to-wit,  sixty  shot,  with  the  intent  him  the  said  George 
Stigers  then  and  there  to  kill,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
T»eace  and  dignity  of  the  State  of  Kansas.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present 
that  John  Millar,  late  of  said  eouuty^  at  said  county  of 
Leavenworth,  and  within  the  jurisdit^tion  of  this  «oart,  on 
the  7th  day  of  January,  A.  D.  1863,  on  purpose,  and  of  his 
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malice  aforethoagh,  and  felonioasl  j  did  shoot  at  one  Qeorge 
Stigers,  with  a  certain  gan,  the  eaid  gnn  being  then  and 
thei'e  charged  with  gunpowder  [*177]  and  divers  to-wit, 
sixty  leaden  shot,  with  the  intent,  him  the  said  George 
;  Stigers,  then  and  there  on  purpose,  feloniously,  and  of  his 
malice  aforethought,  to  kill  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State  of  Kansas.  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  farther  present 
that  John  Millar,  late  of  said  county,  at  said  county  of 
Leavenworth,  and  within  the  jurisdiction  of  this  court,  on 
the  7th  day  of  January,  A.  D.  1863,  on  purpose,  feloniously, 
and  of  his  malice  aforethought,  did  shoot  one  George  Sti- 
gers in  and  upon  the  right  arm  and  right  side  of  the  breast 
of  him  the  said  George  Stigers,  with  a  certain  gun,  the  said 
gun  being  then  and  there  charged  with  gunpowder  and  divers 
to-wit,  sixty  leaden  shot,  which  said  gun,  he  the  said  John 
Millar  then  and  there  in  both  of  his  hands,  had  and  held 
with  the  intlsnt,  him  the  said  George  Stigers  then  and  there 
on  purpose,  feloniously,  aiid  of  his  malice  aforethought,  to 
kill  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 

State  of  Kansas. 

Thomas  Feklon, 

Dist.  Att^y,  Ist  Jud.  Diet. 

Which  said  indictment  is'  indorsed  as  follows,  to-wit: 
The  State  of  Kaneas  v.  jQhn  Millar ^  Ind.,  'for  shooting 
with  intent  to  kill. 

Witnesses  Bobin  Ellis,  George  Stigers,  James  Arnold, 
Joel  Gbeatwood. 

A  true  bill,  Henry  B.  Keller,  foreman. 

Filed  Feb.  4th,  1863,  William  Shepherd,  Clerk. 

Ainoant  of  bail  fixed  at  $1,000,  D.  J.  Brewer,  Judge. 

And  which  said  reoord  of  indictment  is  signed. 

David  J.  Brewkb,  Jftdge. 
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MoCahon  and  Oreer^  for  appellant. 

[*178.]  The  record  should  show  aflSrmati^ely  the  return 
of  the  indictment  into  court,  bj  the  grand  jury.  (11  Ind., 
304;  WharL's  Grim.  Law,  4th  ed.,  600, 501.)  And  it  \% 
reason  why  the  finding  should  be  recorded.  (Wharfs  Crim. 
Law,  600,501;  11  Ind.,  804;  8  Gil.,  71.)  The  record  in 
this  case  does  not  show  as  required  by  the  statute  that  the 
indictment  was  presented  by  the  foreman  of  the  grand  jury, 
in  their  presence,  to  the  court.  (Comp.  Law,  1862,  p.  260, 
Sec.  79.)  The  record  required  by  section  108,  of  the  Orini- 
inal  Code,  is  no  part  of  the  record  in  the  case,  but  is  only 
made  for  the  purpose  therein  expressed,  viz:  from  which  to 
make  a  copy  in  case  the  original  be  lost  or  destroyed,  and 
connot  help  any  defect  in  the  proceedings. 

The  verdict  of  the  jury  should  state  the  d^rees  of  the 
offense  of  which  they  found  the  defendant  guilty.  (Oomp. 
Laws,  1862,  p.  253,  Sec.  107, 108,  p.  268,  Sec  218;  8  Mo. 
Bep.,  435;  20  Mo.,  397;  6  Mo.,  492;,  25  Mo.,  167.)  The 
record  should  show  that  the  defendant  was  present  when  the 
verdict  was  rendered.    (Sec.  186,  Orim.  Oode.) 

The  instruction  to  the  jury,  viz:  ''This  purpose  need  not 
be  conoeiTed  any  length  of  time,  before  the  act,  nor  the 
malice  aforethought  exist  days  or  hours  before.  It  is  suffi- 
cient if  just  before  the  ac(  was  committed,  defendant  con- 
ceived the  purpose  of  killing  Stigers.  He  did  it  th^fk  an 
purpo96j  and  of  nuMce  aforeihougJUj^  ia erroneous.  (16 
Mo.,  394;  5  Id.,  379;  Hotm  v.  Siaie,  1  Kaa.,  42^  [Dassler's 
Ed.  47.])  This  instruction  excludes  all  consideration  whether 
the  assault  was  committed  under  circumstances  of  provoca- 
tion or  in  self-defense.  (16  Mo.,  894«)  The  court  erred  in 
not  charging  the  jury  as  set  forth  in  reason  live  in  the  mo- 
tion for  a  new  trial.    (16  Mo.,  894.) 

The  judgment  is  emmeoiia,  and  not  authorized  by  law. 
The  puniahment  aaseseed  by  the  court  is  troobled..with  the 
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same  defect.  There  is  no  *'  penitentiary  of  the  State  of 
[*179]  Kansas,"  nor  is  there  any  statute,  authorizing  pun- 
ishment by  confinement  at  hard  labor  ^*  In  the  Penitentiary 
of  the  State  of  Kaneas?^ 

F.  P.  Fitsvnlliam^  for  appellee. 

Several  questions  are  presented  to  the  consideration  of 
the  court  by  the  appellant,  which  tlie  appellee  does  not 
deem  material  or  substantial.  We  will  consider  the  follow- 
ing points  urged  in  appellant's  brief  in  their  order. 

I.  ^^  The  record  should  show  affirmatively  the  return  of 
the  indictment  into  court  by  the  grand  jury."  We  aver 
that  the  record  shows  affirmatively  this  fact,  and  also,  that 
the  record  shows  all  that  the  statute  reqnii^s.  (See  Code 
Criminal  Proceeduxe,  Sec.  103-5-6,  p.  252.) 

II.  "  The  verdict  of  the  jury  should  state  the  degree  of 
the  offense  of  which  they  found  the  defendant  guilty." 

1st.  Under  the  indictment  there  is  but  one  degree  upon 
which  they  could  %x\^  a  verdict. 

2d.  The  verdict  must  be  for  the  offense  as  charged,  un- 
less there  is  something  affirmatively  shown  by  the  party  al- 
leging the  error. 

III.  ^^  The  record  should  show  that  the  defendant  was 
present  when  the  verdict  was  rendered." 

1st.  It  does  not  appear  from  the  record  that  the  defend- 
ant was  absent. 

2d.  The  presumption  of  law  is  in  £etvor  of  the  regularity 
of  the  proceedings,  and  also  that  a  party  charged  with  the 
commission  of  an  offense,  and  who  is  on  trial,  was  present. 
The  record  shows  that  the  prisoner  had  plead  not  guilty. 
That  a  jury  was  impaneled  to  try  the  case,  and  that  wit- 
nesses were  examined,  etc.  (See  also  Sec.  186,  Crim.  Prac, 
Sec.  229,  Id.;  Sec.  232,  Id.) 

As  to  the  instructions  of  the  court  cited  in  the  brief,  we 
call  attention  to  Garle  flamed  Caee  as  affirming  the  instruc- 
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tions  of  the  conrt  given  in  that  case,  on  this  jHroposition, 
and  to  the  aathorities  aflSrming  this  instniotion  as  being 
[*180]  law  cited  on  this  point  in  the  brief  of  the  defendat)t 
in  error  in  that  case.  To  the  last  proposition,  we  refer  the 
conit  to  Sees.  221-287,  Code  Grim.  Prac. 


The  opinion  of  the  court  was  delivered  by  j 

Bailey,  J. — At  the  February  term  of  said  court  in  1868  an 
indictment  was  found  against  Millar,  the  appellant,  for  shoot- 
ing with  intent  to  kill  one  George  ^Stigers,  and  at  the  ne^t 
June  term  of  said  court  a  trial  was  had  and  a  verdict  of  guilty 
rendered  by  the  jury,  fixing  the  punishment  at  two  years 
hard  labor.  Motions  to  quash,  for  a  new  trial,  and  in  arrest 
of  judgment  were  made  by  the  defendant's  coimsel  and  over- 
ruled by  the  court,  and  the  defendant  sentenced  to  two  years 
hard  labor  in  the  penitentiary. 

It  is  claimed  for  the  appellant,  that  the  record  should 
show  affirmatively  that  the  indictment  was  returned  into 
court  by  the  grand  jury.  The  record  does  in  feet  show 
that  the  grand  jury,  in  a  body  came  into  court,  and  through 
their  foreman,  presented  to  the  court,  six  bills  of  indictment, 
each  indorsed  a  true  bill  and  signed  by  the  foreman. 

Afterwards  the  record  shows  the  following  entry:  "Eecord 
of  indictment,  February  term,  1863:  Be  it  remembered,  that 
at  a  session  of  the  Criminal  Court  of  Leavenworth  county, 
at  the  February  term  of  said  court,  begun,  and  held  in  the 
city  of  Leavenworth,  in  the  county  aforesaid,  commencing 
on  Monday,  the  second  day  of  February,  A.  D.  1868,  the 
grand  jury  of  the  State  of  Kansas,  in,  and  for  the  county 
of  Leavenworth,  duly  impaneled,  sworn  and  charged  to 
inquire  within,  and  for  said  county,  at  said  term  on  the 
fourth  day  of  February,  A.  D.  1863,  through  their  foreman, 
H.  B.  Keller,  Esq.,  presented  to  the  court  sundry  bills  of  in- 
dictment, which  are  in  words  and  figures  following,  viz: 
among  other  [*181]  indictments,  so  recorded  is  the  following, 
to- wit:    Then  follows  the  indictment  against  Millar. 
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The  prisoner's  counsel  allege  that  there  ie  no  "peniten- 
tiary in  the  State  of  Kansas,"  and  no  statute  authorizing 
punishment  by  confinement  at  hard  labor  in  such  peniten- 
tiary. We  remark  upon  this  point,  first,  that  the  term 
penitentiary  is  an  English  word  in  common  use,  to  signify 
a  prison  or  place  of  punishment,  and  that  it  is  so  used  in 
our  statutes.  Thus  in  the  act  relating  to  Crimes  and  Pun- 
ishments: ^^Sec.  169.  If  any  person  confined  in  the  peniten- 
tiary  for  any  term  less  than  life  shall  escape  from  9%M:h 
prison  or  from  the  custody  of  the  ofiScers,  he  shall  be  liable 
to  the  punishment  imposed  for  breaking  the  prisons" — and 
second:  The  Constitution  and  laws  of  the  State  make  ex- 
press provision,  for  a  State  Penitentiary.  {See  Constitution 
of  Kansas^  Art.  7,  Sec.  i?,  Laws  of  Kansas^  First  Session 
186 ly  pp.  28^9.) 

We  think  the  sentence  was  not  invalidated  by  the  use  of 
the  words  complained  of;  but  that  those  words  are  to  be 
udderstood  to  mean  the  place  of  punishment  in  which  con- 
victs sentenced  to  confinement  and  hard  labor,  are  confined 
by  authority  of  law.  The  judgment  is  afiSrmed  at  the  cost 
of  the  appellee. 

All  the  justices  concurring. 


[*184J  Chables  Eobinson  v.  Lois  Kinnet. 

1.  Bills  and  Notes:  Interest    In  an  action  on  a  note  in  the  following 

woidB: 

'*  QuiNDABO,  Kansas,  June  11, 1858. 

*'  On  the  first  day  of  November  next,  for  valae  received,  we  promise 

to  pay  Mrs.  Lois  Kinney  or  bearer,  three  hundred  dollars,  with  interest 

at  the  rate  of  three  per  cent  per  month. 

[Signed]  Fob  the  Quindabo  Town  CiOMPant,  bgr 

Webb  &  Cbapin,  tihenr  Agents. 

Chablbs  H.  Cbapin,  Surety. 

Otis  Webb,  Surety. 

b.  N.  Simpson.  Surety.'* 
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On  whidh  was  indorsed  $20,  paid  by  Simpson,  Nov.  25, 1858,  it  was  held 
tliat  the  written  stipulation  for  interest,  is  interest  &om  the  day  speci- 
fied for  the  payment;  that  if  not  paid  at  maturity,  after  that  the  credi- 
tor is  entitled  to  interest  by  operation  of  law  and  not  by  provision  of 
the  contract.  The  statute  in  force  at  the  time  of  the  making  of  this 
contract,  fixed  the  rate  of  interest  at  six  per  cent  per  annum,  when  no 
rate  wqb  agreed  upon  in  writing,  by  the  parties.  A  judgment  entered 
in  this  case,  June  6th,  1859,  for  $893.25,  the  amount  claimed,  was  for 
an  amount  too  large.    (Searh  v.  Adams^  3  Eas.,  515.)  ^ 

2.  Pahties:  Code,  The  novel  and  anomalous  provisions  of  Sec.  427,  of 
the  Civil  Code,  providing  for  making  defendants,  not  served  before 
judgment,  parties  therato,  hM  not  applicable  to  a  case  when  the  efiPeet 
would  be  to  subject  one  not  a  party  to  the  original  suit,  to  an  erroneous 
and  excessive  judgment. 

3. :  Discretion  of  Court:  Error.  Where  judgment  has  been  ren- 
dered against  one  of  several  defendants  served,  the  plaintiff  may  pro- 
ceed against  those  defendants  not  served  by  another  summons,  but  the 
light  so  to  proceed  is  discretionaxy  with  the  court,  under  Sec.  881,  of 
the  Code,  and  the  court  will  exercise  its  control  over  the  proceedings, 
whenever  it  will  inconvenience  the  administration  of  justice  or  preju- 
dice the  opposite  party.  Held,  that  the  order  of  the  court  making  the 
plaintiff  in  error  (who  was  a  defendant  below  not  served  before  judg- 
ment), a  party  to  the  erroneous  and  excessvie  judgment,  was  error. 

Error  from  Wyandotte  District  Court. 

Thb  defendant  in  error  obtained  a  judgment  on  the  6th 
day  of  June,  1859,  in  the  District  Court  of  Wyandotte 
county,  against  Abelard*  Outhrie,  Samuel  N.  Simpson  and 
[*185]  Oharles  H.  Ghapin,for  the  sum  of  9893.25  damages, 
and  910.86  costs,  in  an  action  upon  a  promissory  note  made 
by  the  Quindaro  Town  Company,  of  which  company  it  was 
alleged  said  Charles  Bobinson  was  a  member,  and  a  joint 
maker  of  the  note.  He  was  made  a  defendant  in  the  pe- 
tition  to  said  action^  but  the  summons  was  not  served  on 
him. 

On  the  4th  day  of  September,  1861,  the  said  defendant 
in  error  filed  her  petition  in  the  said  District  Court  against 
the  aaid  Charles  Hobinson,  Abelard  Guthrie,  Samuel  N. 

,    [1]  Sm  alao  Dudley  v.  Btiynotdt^  1  Km.  [DiMler't  Ed.],  370;  Small «.  DovthUt^  Id., 
818. 
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Simpson  and  Charles  H.  Chapin,  to  make  said  Eobinson  a 
party  defendant  to  the  judgment  aforesaid.  The  precipe 
directed  the  clerk  to  issue  a  summons  a^inst  Bobinaon 
only,  directed  to  the  Sheriff  of  Douglas  county,  his  place 
of  residence.  It  was  so  issued  and  directed.  It  contained 
no  indorsement  of  the  amount  for  which,  with  interest, 
judgment  would  be  taken  in  default  of  an  answer.  At  the 
April  term  of  said  court,  to-wit:  on  the  8th  day  of  April, 
1862,  said  Bobinson  by  N.  Cobb,  his  attorney,  appeared 
specially  in  said  action,  and  moved  the  court  to  set  aside 
the  summons  upon  the  following  grounds,  viz: 

1st.  The  summons  varied  from  the  petition  in  the  num- 
ber of  defendants,  the  summons  being  against  Bobinson 
only,  and  purporting  to  be  an  action  against  him  alone,  and 
the  petition  being  against  him  and  several  other  defend- 
ants. 

2d.  There  was  no  indorsement  upon  the  summons  of  the 
amount  for  which,  with  interest,  judgment  would  be  taken 
in  default  of  an  answer. 

The  court  overruled  the  motion  and  the  defendant  excep- 
ted. The  defendant  thereupon  by  consent  of  the  court 
interposed  a  plea  to  its  jurisdiction,  on  the  ground  that 
the  defendant  was  a  resident  of  Douglas  county.  To  this 
plea  the  plaintiff  demurred;  the  court  sustained  the  demur- 
rer and  defendant  excepted.  The  defendant  then  by  per- 
mission of  the  court,  filed  a  demurrer  to  die  plaintiff's 
[*186]  petition,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  court  over- 
ruled the  demurrer  and  the  defendant  excepted;  and  there- 
upon on  the  9th  day  of  April,  1862,  a  judgment  was,  by 
the  said  court,  directed  to  be  entered  making  said  Charles 
Bobinson  a  party  defendant  to  the  original  judgment  en- 
tered June  6th,  1859,  tor  the  sum  of  $393.25,  with  costs. 

The  note  upon  which  said  judgment  was  rendered  is  set 
out  in  the  opinion  of  the  court. 

The  case  was  submitted  on  briefs. 
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OJuia.  CJiadnjoidk,  for  plaintiff  in  error. 

I.  The  summons  is  defective  in  varying  from  the  petition 
in  the  number  of  defendants;  the  summons  is  against  Ro- 
binson only,  and  purports  to  beanaetion  against  him  alone; 
and  the  petition  is  against  him  and  several  other  defendants; 
(Code,  Sees.  64-65,  Comp.  Laws  1863,  p.  134-1)  and  the 
summons  should  have  hem  set  aside  for  that  reason. 

II.  It  is  defective  in  not  having  an  indorsement  thereon 
of  the  amount  for  which,  with  interest,  judgment  would  be 
taken  in  default  of  an  answer.  (Id.,  Sec.  65 ;  People  v.  Ben- 
nettj  6  Abbott,  349,  and  TuUle  v.  Smithy  Id.,  339.) 

III.  The  court  erred  in  not  sustaining  the  plea  to  its 
jurisdiction.  The  action  should  have  been  brought  in 
Douglas  county,  where  Robinson,  the  defendant,  resided. 
(Oode,  Sees.  62  to  60  inclusive;  Comp.  Laws  1862,  p.  132.) 
[*187]  IV.  The  court  erred  in  overruling  the  demurrer  to  the 
petition:  Because,  1st.  It  appears  from  the  record  that  the 
judgment  against  Quthrie  and  others  is  too  large.  The 
note  drew  only  the  legal  rate  of  interest  after  dtte.  {Brews- 
ter  V.  Wakefield,  22  How.  [U.  8.],  118;  United  States  Bank 
V.  Chapman  et  al,y  9  Wend.,  470.) 

The  judgment  being  unjust  the  defendant  cannot  be  made 
a  party  to  it.  2d.  The  demand  is  barred  by  the  statute  of 
limitations,  as  appears  by  the  petition.  (Oomp.  Laws  1862, 
126.    ^'  Time  of  commencing  civil  actions.") 

Cooper  and  Stockton,  for  defendant  in  error. 

When  an  action  is  rightly  brought  a  summons  may  issue 
to  any  other  county  against  any  otie  or  more  defendants  at 
plaintiff's  request.  (Comp.  Laws  1862,  p.  134,  Sec.  66.) 
No  judgment  is  claimed  against  Robinson,  but  that  he  be 
made  a  party  of  a  judgment  already  rendered.  (Comp. 
Laws  1862.,  p.  193,  Sec.  427.)  There  is  a  general  appear- 
ance, by  demurrer  which  is  equivalent  to  service  though  vol- 
nntaiy.    (Comp.  Laws  1862,  p.  135,  Sec.  73.)    The  object 
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of  the  statute  is  to  notify  the  defendant  what  judgment  will 
be  taken  if  he  does  not  appear.  But  if  defendant  appears, 
there  is  no  necessity  for  an  indorsement.  (Comp.  Laws 
1862,  p.  134,  Sec.  65.)  The  fact  pleaded  in  the  answer  does 
not  show  a  want  of  jurisdiction,  but  in  connection  with  the 
whole  record  shows  that  the  court  had  jurisdiction.  (Comp. 
Laws  1862,  p.  135,  Sec.  68.)  The  original  judgment  was 
for  what  was  then  legally  and  properly  due  the  plaintifi 
from  the  defendants  on  the  contract,  and  if  the  Supreme 
Court  of  the  United  States  have  since  that  time  made  new 
laws  or  a  new  contract  for  parties  under  certain  circum- 
stances, it  will  not  atfeet  this  judgment.  The  Minnesota 
decision  cannot  have  relation  back,  nor  do  I  believe  it  to  be 
the  law  except  in  that  particular  case.  It  is  not  a  precedent 
or  decision  entitled  to  respect. 

This  action  was  commenced  against  all  the  defendants, 
April  18,  1859.  The  proceeding  authorized  by  statute 
[*188]  (Comp.  Laws  1862,  p.  128,  Sec.  27,  and  p.  193,  Sec. 
427)  was  intended  for  precisely  this  case  where  the  cause  of 
action  is  barred  but  for  the  fact  that  the  party  has  a  judg- 
ment, and  asks  all  co-obligors  to  be  made  parties.  An  in- 
dependent action  would  be  brought  but  for  the  bar,  and  no 
necessity  for  this  proceeding  would  exist. 

The  opinion  of  the  court  was  delivered  by 

Bailbt,  J. — On  the  24th  day  of  March,  a.  d.  1859,  the  de- 
fendant in  error  commenced  suit  in  the  Third  District  Court 
for  Wyandotte  county,  K.  T.,  against  the  Quindaro  Town 
Co.,  consisting,  as  she  averred,  of  Charles  Bobinson,  Abelard 
Guthrie,  and  Samuel  N.  Simpson,  to  recover  the  amount 
due  her  on  a  promissory  note  set  out  in  her  petition,  as  fol- 
lows; viz. 

^^QiriNDABo,  Kansas,  June  11, 1858. 

"On  the  first  day  of  November  next,  for  value  received, 
we  promise  to  pay  to  Mrs.'  Lois  Kinney,  or  bearer,  three 
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hundred  doUara,  with  interest  at  the  rate  of  three  per  cent 

per  month. 

"  Fob  thb  Quindabo  Town  Compant,  by 

Webb  &  Chapin,  their  Agents. 

Ghableb  H.  Chafin,  Surety. 

Otis  WEte,  Surety. 

S.  N.  Simpson,  Surety.'* 

There  was  an  indorsement  of  twenty  dollars  paid  by 
Simpson,  November  25, 1858,  and  judgment  was  claimed  for 
|1280,  with  interest  at  three  per  cent,  per  month  from  date 
of  note. 

On  the  6th  of  June,  1859,  she  recovered  judgment 
against  Guthrie,  Simpson,  Chapin,  and  Webb,  for  $393.25, 
but  the  summons  not  having  been  served  upon  Bobinson  no 
judgment  was  rendered  against  him. 

On  the  4th  of  September,  1861,  the  plaintiff  in  that  ac- 
tion, defendant  in  error  here,  filed  her  petition  in  the  Clerk's 
OfSce  of  the  District  Court  for  Wyandotte  county,  briefly 
setting  [*189]  out  the  facts  of  the  former  judgment,  and 
praying  that  Bobinson  might  be  made  a  party  to  said  judg- 
ment 

On  this  petition  summons  was  issued  to  the  Sheriff  of 
Douglas  county,  duly  served  upon  Bobinson  and  returned, 
and  on  the  27th  of  September,  1861,  Bobinson  appeared  by 
attorney  and  filed  a  demurrer  on  the  ground  that  it  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action.  At 
the  next  April  term  of  the  court  the  demurrer  was  argued 
by  counsel  and  overruled,  counsel  for  Bobinson  excepting. 

Bobinson's  counsel  then  moved  for  leave  to  file  an  an- 
swer, which  was  granted,  but  the  answer  does  not  appear 
of  record,  but  it  was  finally  ordered  by  the  court  that 
the  said  defendant,  Charles  Bobinson,  be  and  he  is  hereby 
made  a  party  defendant  to  the  original  judgment  in  this 
case^  entered  June  6th,  A.  D.  1859,  for  the  sum  of  $898.25 
upon  the  note  mentioned  in  the  petition,  and  that  said 
plaintiff  have  and  recover  of  the  defendant,  Charles  Bobin- 
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son,  the  coBts  of  this  proceeding.  To  secure  a  reversal  of 
this  order  Bobinson  files  his  petition  in  error  in  this  conrt 

Of  the  various  errors  complained  of,  the  only  one  that 
seems  to  require  discussion  here,  is  as  follows: 

"  Because  it  appears  from  the  record  that  the  judgment 
against  Guthrie  and  others,  is  too  large,  as  the  note  drew 
only  the  legal  rate  of  interest  after  dueP 

On  examination,  we  find  that  the  original  judgment  to 
which  plaintiff  in  error  was  made  a  party  by  the  order 
complained  of  was  rendered  for  the  whole  amount  of  the 
note,  deducting  the  $20  indorsed  as  paid  by  Simpson, 
\vith  interest  thereon  at  the  rate  of  three  per  cent,  per 
month  froni  the  date  of  the  note  to  the  date  of  the  rendi- 
tion of  the  judgment.  By  inspection  of  the  note  as  set 
forth  in  the  record,  it  will  be  seen  that  it  was  dateo  June 
11th,  1858,  and  made  payable  Nov.  1st,  1858,  while  the 
judgment  was  rendered  June  6th,  1859,  more  than  seven 
months  after  the  note  fell  due.  It  will  be  seen  at  once 
[*190J  that  the  case  presents  precisely  the  same  state  of 
facts  and  the  same  question  of  law  discussed  and  settled  by 
the  Supreme  Court  of  the  United  States  in  the  case  of 
Brewster  V.  Wakefield  {Q2  Howard,  118).  The  statute  of 
Kansas  in  force  at  the  time  this  judgment  was  rendered,  is 
precisely  the  same  so*  far  as  applicable  to  this  case  as  the 
statute  of  Minnesota  governing  the  case  of  Brewster  v. 
Wak^eld. 

In  that  case  Takky,  C.  J*.,  remarks:  ''The  written  stip- 
ulation as  to  interest  is  interest  from  the  date  to  the  day 
specified  for  the  payment.  There  is  no  stipulation  in  re- 
gard to  interest  afler  the  notes  become  due,  in  case  the 
debtor  should  fail  to  pay  them — the  contract  being  entire- 
ly silent  as  to  interest,  if  the  notes  should  not  be  punc- 
tually paid,  the  creditor  is  entitled  to  interest  by  operation 
of  law  and  not  by  any  provision  of  the  contract."  This 
language  of  the  Chief  Justice  of  the  United  States,  sup- 
p6rted  as  it  is  by  the  authority  of  Maeomber  v.  Dunham 
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(8  Wend.,  550),  and  United  States  Bank  v.  Chopin  (9 
Wend.,  371),  and  Ludwidh  v.  Sunteinger  (5  Watts,  and 
Serg.,  51),  mnst  be  held  decisive  of  the  point  now  nnder 
consideration. 

The  statutes  of  Kansas  Territory,  in  force  at  the  time 
this  contract  was  entered  into,  fixed  the  rate  of  interest  at 
six  per  cent  per  annum  where  no  rate  was  agreed  on  in 
writing  by  the  parties,  it  is  manifest  therefore,  that  the 
judgment  rendered  June  6th,  1859,  by  the  District  Court 
of  Wyandotte  county  was  too  large,  interest  on  $280,  hav. 
ing  been  computed  at  the  rate  of  thirty-six  per  cent  per 
annum  instead  of  six  per  cent  per  annum,  from  Kov.  1st, 
1858,  to  June  16th,  1859. 

It  remains  to  consider  whether  this  error  in  the  original 
judgment  violates  the  subsequent  order  of  the  court  mak- 
ing Robinson  a  party  to  that  judgment.  The  proceeding 
to  make  him  a  party  appears  to  have  been  taken  in  purau- 
ance  of  Sec.  427  of  the  Code  of  Oivil  Procedure  (page  193 
Comp.  Laws,  1862). 

[*191]  This  novel  and  as  it  seems  to  us  somewhat  anom- 
alous provision  of  the  Code  cannot  we  think  be  held  appli- 
cable to  a  case  where  the  effect  would  be  to  subject  one,  not 
a  party  to  the  original  suit,  to  an  erroneous  and  excessive 
judgment.  Like  all  other  provisions  of  the  Code  it  was  in- 
tended to  assist  parties  in  obtaining  justice,  and  it  is  the 
duty  of  courts  so  to  construe  and  apply  it  that  it  may  sub- 
serve the  purpose  of  its  framers  without  prejudice  to  the 
rights  of  any. 

We  have  not  been  able  to  find  any  authority  directly  in 
point  as  to  tlie  section  under  consideration,  but  find  it  in- 
cidentally considered  by  the  Superior  Court  of  Cincinnati 
in  the  case  of  Leming  iSk  Co.  v,  Burgoyne  and  Knowlton 
(Ist  Handy's  Rep.,  77).  In  that  case  it  was  held  that  where 
judgment  had  been  rendered  against  one  of  several  defend- 
ants served,  that  the  plaintiff  might  proceed  against  those 
defendants  not  served,  by  another  summons,  but  that  the 
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right  BO  to  proceed  was  sabject  to  the  control  and  discretion 
of  the  court  under  Sec.  37  of  the  Ohio  Code  (correspond- 
ing to  Sec.  881  of  the  Kansas  Code),  and  that  the  court 
would  exercise  this  control  over  the  plaintiff's  proceeding  in 
this  mode  whenever  it  would  inconvenience  the  administra- 
tion of  justice  or  prejudice  the  opposite  party. 

For  the  reason  above  given,  the  order  of  the  District 
Court  making  plaintiff  m  error  a  party  to  the  former  judg*> 
ment,  must  be  set  aside,  and  the  case  remanded. 

K1NOMA.N  J.,  concurring. 

Cobb  C.  J.,  having  been  counsel  in  the  case  below,  did 
not  sit  in  the  case. 


Chablbs  Robinson  v.  Elizabeth  Jobdan. 

1.  St  ABE  decisis.  The  record  in  this  case  presenting  the  same  question 
as  that  in  Robinson  v,  Lois  Kinney,  the  decision  in  that  case  held  con* 
closiye  in  this. 

Error  from  Wyandotte  District  CovH, 

This  case  was  submitted  on  the  same  briefs  and  argo- 
ments  made  in  the  preceding  case  of  Charles  8.  Hobinson 
V.  Lois  Finney, 

Charles  Chadwioky  for  plaintiff  in  error. 

Cooper  <&  Stockton^  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

Baile7,  J.— The  record  in  this  case  presents  the  same 
question  of  law  and  substantially  the  same  state  of  facts  as 
the  case  of  Cha/rles  Robinson  v.  Lois  Kim/aey^  and  the  same 
order  will  be  made  as  in  that  case. 

KiNQMAN  J.,  concurring. 

CoBB  C.  J.,  having  been  counsel  in  the  court  below,  did 
not  sit  in  the  case. 
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Hbman  M.  Pbatt  ▼.  Chafik  J.  Mixlbb  kt  al. 

1.  Ebror:  Freaumption.  When  there  is  no  question  raised  on  the 
pleadings  and  they  appear  regular,  and  where  no  bill  of  ezoeptions 
showing  the  evidence,  appears  in  the  reooid  of  this  ooort»  the  pre- 
sumption is  that  the  judgment  of  the  court  below  was  rendered  on 
snffici^pt  and  competent  testimony.* 

Error  from  Douglas  District  Cowrt, 

Thb  facts  of  the  case  appear  in  the  opinion  of  the  conrt 

Lowman  db  Banka^  for  plaintiff  in  error. 

No  counsel  for  defense. 

Case  submitted  on  brief  for  plaintiff. 

[*193]      The  opinion  of  the  Court   was   delivered   by 

EliNGMAN,  J . — This  action  was  brought  by  Heman  M. 
Pratt,  the  plaintiff  in  error  in  the  District  Conrt  of  Douglas 
county,  against  Chapin  J.  Miller  and  others,  on  a  note  and 
mortgage  given  by  Miller  to  plaintiff.  The  other  defendants 
alleged  in  the  petition  to  have  an  interest  in  the  mortgaged 
premises,  did  not  appear.  Miller  set  up  in  his  defense  that 
he  was  at  the  time  of  the  execution  of  the  mortgage  sued 
on,  a  married  man,  having  a  wife  then  and  still  living;  that 
he  resided  upon  and  occupied  as  a  homestead  the  premises 
mortgaged,  with  his  wife  and  family,  and  that  the  mortgage 
is  void  because  the  mortgage  was  not  signed  and  executed 
by  his,  defendant's,  wife,  and  that  the  mortgage  was  not 
given  to  secure  the  payment  of  the  purchase  money.  The 
Court  held  the  mortgage  void  and  gave  the  plaintiff  judg. 
ment  for  his  money^ 

[1].  Error  1b  nerer  proBomed  bat  mxut  be  ■ffimutlvely  Bhown,  and  where  tbe  record  le 
■llMkftBO  ecior  wfllbe  ptefmncd,  and  the  Sopireme  eonrt  vltt  not  ni?ene  the  dedalan  of 
an  Inferior  oonrt,  bj  far  f etohed  inf erenoee,  from  the  record  In  each  cmcb.  BarUtU  v. 
FmMy,  11  Em.,  698;  Moore  v.  McInto$ht  6  Id.,  89;  Ball  v-JenneUr  Id.,  966;  Uoffman 
%•  MtifiTf  Idn  8BB;  WooUdg*  v,  CanwrtSf  8  Id.,  473;  Winaor  «.  OoU,  10  Id.,  €90;  Wimar 
V.  Ooddardy  Id.,  696;  SphraUn  v.  Cfarlick,  Id.,  980. 
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There  was  no  qaestion  raised  on  the  pleadings.  There  is 
no  bill  of  exceptions  showing  the  evidence.  Nothing  but 
the  petition,  answer,  and  juidgment.  These  all  appear  reg- 
ular, and  the  presumption  is  that  the  judgment  was  ren- 
dered on  sufficient  and  competent  testimony.  The  judg- 
ment is  therefore  affirmed. 

All  the  justices  concurring.  • 


Lttthbb  0.  Challiss  y.  Thomas  Wisk  and  W.  H. 

Cbookham. 

1.  Judicial  salbs:  dmfirmoHon,  When  the  plainidff  in  error  claimed 
confirmation  of  a  sale  of  land  belonging  to  H.  and  C,  under  a  decree 
of  foreclosure  and  order  of  sale,  the  plaintiff  in  error  being  purchaser; 
and  where  the  defendants  in  error  objected  to  the  confirmation  on  the 
grounds  that  they  had  bid  in  the  same  property  under  an  execution  in 
their  own  favor,  against  said  H.  and  C,  levied  previous  to  plaintiff's 
mortgage,  the  proceedings  had  under  the  order  of  sale  being  regular; 
A^Idthat  the  whole  duty  of  the  court  below,  [*194]  on  such  motion,  is 
to  see  that  the  proceedings  of  the  officer  have  been  in  conformity  with 
the  law,  that  it  cannot  go  behind  the  order  of  sale,  nor  receive  any 
evidence,  except  as  to  the  regularity  of  the  proceedings,  and  that  the 
ruling  of  the  court  below  refusing  to  confirm  the  sale,  was  error. 
K<BhUr  p.  Ball,  {ante,  1S4,)  on  the  same  point  cited  and  approved.' 

Ettot  from  Atchison  District  Gomrt 

A  statement  of  the  facts  of  the  case  appears  in  the  opin- 
ion of  the  court. 

Otia  dk  Olidk^  for  plaintiff  in  error. 

I.  The  court  erred  in  not  confirming  the  sale  made  to 
Challiss  of  the  N^of  lot  9  in  block  19.  The  proceedings 
under  the  order  of  sale  are  all  regular.  This  is  admitted. 
The  court  then  could  only  confirm  or  set  aside  the  sale. 
(See  Code,  §  449.) 

[1]    Sm  Kmhl^  V.  Ball,  anU,  164,  ud  notes;  alio,  WMU^row  «.  WJUU'Wkig,  • 
076. 
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II.  The  court  erred  in  admitting  the  testimony  offered 
by  the  defendants  in  error.  It  was  trying  the  title  to  the 
premises  on  a  motion  to  oonfirm  a  sale.  The  court  could 
not  thus  try  this  title.  The-  party  is  entitled  to  a  jury  on 
the  trial  of  title  to  i*eal  estate. 

In  this  case  the  court,  notwithstanding  the  objections  of 
the  plaintiff  in  error,  tried  the  title  to  the  land  in  contro- 
versy, giving  the  plaintiff  in  error  no  chance  to  be  heard 
before  a  jury.  (Code,  §  274.)  The  court  could  hear  only 
such  testimony  as  proved  or  disproved  the  legality  of  the 
sale.  (Code,  §  449.)  The  court  erred  in  ordering  a  deed 
to  be  made  to  Wise  &  Crookham. 

The  subject  matter  of  the  motion  was  res  adjudicata. 
The  judgment  of  OhalU^s  v.  ffeadley  <&  Carr  and  Wise  (6 
Crookham,  enjoined  Wise  &  Crookham  from  setting  up  or 
claiming  any  interest  in  or  to  the  premises  in  controversy. 
The  right  of  Wise  &  Crookham  in  the  premises,  had  been 
passed  upon  and  settled,  and  so  remains  till  that  judgment 
it  set  aside  or  reversed. 

[^195 J  The  following  authorities  settle  this  question  in 
favor  of  the  plaintiff  in  error:  (2  Parsons  on  Contracts,  234; 
Grant  v.  Ramsey^  7,  Ohio  S.,  157;  Simmons  v.  Dimnj  ^ 
Ohio  S.,  680;  2d  Phil.  Ev.  (3d  Ed.,  1849),  4-5-9-13;  Phil. 
Ev.,  Vol.  4,  note  13,  p.  13,  et  seq. ;  Gardner  v.  BuckhaU^  3 
Cow.,  120 ;  Broom's  Legal  Maxims,  243-131 ;  Doty  v.  Brown, 
4  Comstock's,  71;  Smith's  Leading  Cases  (estopple  by  rec- 
ord, 667),  and  cases  cited;  Eversoll  v.  Plank,  17  Ohio  E., 
61;  George  v.  (Hllespiey  1  G.  Greene  (Iowa),  421;  Chase  v, 
WaXker,  26  Me.,  555;  10  Ohio,  300;  9  Ohio  R,  67;  Tovm^ 
V.  Black,  7  Cranch,  665 ;  Rites  v.  Enos,  13  Ohio  S.,  Mss.) 

• 

W.  W.  Guthrie,  for  defendants  in  error. 

Plaintiff  was  not  entitled  to  confirmation  asked  for. 

I.  He  had  no  legal  judgment  against  Headley  &  Carr. 

II.  Defendants  were  not  legally  notified  of  his  suit,  be- 
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ing  misled  by  the  snmmons.  2d.  There  was  no  prayer  for 
relief  against  them  in  plaintiff's  petition.  (Nash,  note  b 
and  D,  Addenda,  p.  781 ;  Seney,  p.  78,  notes  b  and  o;  Nash, 
p.  64;  Civil  Code,  Sec.  94,  p.  139.) 

III.  Defendants  were  not  notified  of  appraisement  made 
by  plaintiff",  and  hence  the  sale  was  illegal  as  to  chem. 
(Chap.  172,  p.  778;  2  Ohio  S.,  406.) 

lY.  After  the  property  had  been  sold  to  defendants,  it 
conld  not  be  sold  to  plaintiff,  and  hence  there  was  no  sale  to 
confirm.  But  one  sale  of  same  property  conld  be  made  upon 
process  against  same  defendants.  (Nash,  607;  5  Ohio  R., 
622.) 

Plaintiff's  execution  was  void  becanse  it  did  not  follow 
judgment.    (Nash,  p.  589;  see  transcript,  p.  9.) 

Defendanfa  confirmation  legal.  He  had  a  valid  judg- 
ment. His  lien  became  fixed  by  levy  of  execution  several 
months  before  plaintiff's  mortgage,  and  having  no  interest 
in  said  land  except  such  as  [*196]  might  remain  after  defend- 
ants lien  was  satisfied.  (See  Statute,  p.  862;  Sec.  448  Civil 
Code,  p.  194.) 

Their  sale  was  regular.  Plaintiff'e  lien  being  subsequent 
to  defendants'  said  levy,  was  not  entitled  to  notice  of  ap- 
praisement. Defendants'  lien  not  foreclosed  by  plaintiff;  Ist. 
Because  not  notified  of  suit;  2d.  Because  it  was  a  prior 
right  and  not  affected  by  proceedings  upon  rights  accruing 
subsequently.  (Civil  Code,  Sec.  426.  See  Seney,  360,  note 
g;  17  Ohio  578;  14  Id.,  318;  16  Id.,  533.)  Only  when  judg- 
ment  becomes  dormant  does  lien  cease.  (Seney,  342,  note 
b;  10  Ohio,  403.) 

The  court  did  right  in  examining  the  proceedings  to  as- 
certain if  there  was  a  legal  foundation  for  the  execution 
upon  which  the  sale  was  made.  If  not,  no  sale  was  made. 
If  the  court  could  not  go  behind  the  sheriff's  return  plain- 
tiff could  not  show  that  defendant  was  foreclosed.  Defend- 
ant having  an  interest  in  the  property  was  entitled  to  be 
heard  on  plaintiff's  motion  to  confirm. 
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It  is  a  principle,  well  settled,  that  a  court  in  reviewing  er- 
rors, will  go  back  to  the  first  error  committed,  and  if  upon 
examination  it  be  found  that  the^ party  complaining  has  not 
been  injured,  the  judgment  will  not  be  disturbed. 

The  plaintiff  not  having  a  legal  judgment,  the  defendant 
having  had  no  notice  of  appraisement,  and  such  property  not 
having  been  legally  sold  on  plaintiff's  process,  same  being  on 
a  lien  subsequent  to  that  of  another  process  to  sell  at  same 
time,  in  hands  of  sheriff,  plaintiff  could  not  bo  entitled  to  a 
deed,  and  hence  his  rights  were  not  affected  by  the  judg- 
ment of  the  court  below.  Judgment  below  should  be  af- 
firmed. 

The  opinion  of  the  court  was  delivered  by 

KiNOMA^N,  J. — The  plaintiff  in  error  foreclosed  a  mortgage 
against  Headly  &  Garr,  sued  out  an  order  of  sale  and  became 
the  purchaser  at  the  sheriff's  sale  of  the  N^-  of  lot  9  in  the 
[*197]  City  of  Atchison,  and  moved  the  court  for  a  con- 
firmation of  the  sale.  The  defendants  objected  to  the  con- 
firmation. They  had  a  judgment  and  execution  levied  on 
the  lot  older  than  Ohaliss'  mortgage,  and  had  become  the 
purchasers  of  the  same  under  their  execution. 

The  court  confirmed  the  sale  of  some  other  property  sold 
under  Ghalliss'  mortgage,  but  refused  to  confirm  the  sale  to 
the  N^  of  lot  9.  It  was  admitted  on  the  trial  of  the  motion 
and  was  so  found  by  the  court,  that  all  the  proceedings  had 
under  the  order  of  sale  were  regular  and  in  conformity  with 
the  law. 

This  admission  by  the  parties  and  finding  by  the  court, 
settles  this  case.  It  was  the  duty  of  the  court  to  confirm 
the  sale.  The  motion  to  confirm  is  founded  upon  section 
449  of  the  Code,  and  the  whole  duty  of  the  court  on  such 
motioji  is  to  see  that  the  proceedings  of  the  officer  have  been 
in  conformity  with  tlie  law.  On  such  a  motion  the  court 
cannot  go  behind  the  execution  nor  receive  any  evidence  ex- 
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cept  as  to  the  regalarity  of  the  proceedings.  This  is  appar* 
ent  from  the  section  itself,  and  has  been  decided  by  thia 
conrt  in  the  case  of  KmJd&r  v.  Ball^  {ante  p.  154)  where  au- 
thorities are  cited. 

The  court  undertook  to  do  more,  to  settle  the  title  to  the 
property  on  a  motion  without  pleadings.  This  was  error;. 
For  this  reason  the  order  of  the  court  in  the  premises  is  re- 
versed,  and  the  cause  remanded  to  the  District  Court  of 
Atchison  county  for  confirmation,  leaving  the  parties  to  try 
their  rights  by  r^^lar  proceedings.  For  the  reasons  given 
for  not  affirming  the  action  of  the  court  below,  we  abstain 
from  indicating  any  opinion  on  the  other  points  argued  by 
the  counsel  in  this  case,  and  on  which  they  invoked  the 
judgment  of  this  court. 

All  the  justices  concurring. 


[^198]  Isaiah  Waleeb  v.  Silas  Abmstbong. 

1.  Godb:  Case  at  Bar,  The  provisions  of  the  Civil  Code  of  1858  do  nol 
apply  to  actions  or  suits  pending:  when  it  took  effect,  until  after  judg- 
ment, final  order  or  decree,  when  they  become  applicable  to  enforce,  va- 
cate, modify  or  reverse  the  same.  (Civil  Code,  §  613.)  This  being  a 
suit  in  chancery,  commenced  before  the  enactment  of  the  Code,  it 
must  be  treated  as  a  chancery  suit  and  governed  as  to  pleadings  and 
practice,  by  the  rules  applicable  to  chancery  suits  in  this  Territory  prior 
to  the  Code. 

2.  Injunction  :  Ferries,  Where  a  bUl  in  chancery  sets  forth  that  plain- 
tiff is  owner  in  fee  of  both  landings  of  a  ferry,  describing  it;  that  the 
legislature  of  tiie  Territory  by  statute  passed  in  1855,  granted  him  the 
exdnsive  right  to  keep  a  public  ferry  at  said  point  for  a  stated  number 
of  years,  with  the  right  of  landing  extending  for  a  distance  specified, 
that  he  gave  a  bond  duly  approved  as  in  said  statute  required,  and 
that  defendant  below  claims  and  exercises  the  right  of  ferrying  within 
said  limits,  and  receives  pay  therefor  and  is  constantly  interrupting 
plaintiff  *s  tights  in  the  premises.  It  was  hsld  that  without  the  alleged 
firanchise  the  acts  complained  of  in  the  bill  would  be  mere  acts  of  tres- 
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pan  upcRi  the  real  estate  of  plaiBttff  below  wherein  no  such  danger 
of  irreparable  iigary  appears  as  to  require  the  Issuance  of  an  iiguno- 
tion. 

3. :  FranehUe.  Continuous  encroachments  upon  a  ferry  fran- 
chise is  a  priTate  nuisance  properly  abatable  by  ix^'unction.  The  juris- 
diction to  enjoin  in  such  case,  rests  upon  its  necessity,  to  avoid  multi- 
plicity of  suits  and  to  protect  property  in  the  franchise.  (Webster  v. 
Coohe^  23  Eas.,  640.)  To  be  entitled  to  an  injunction  in  such  case,  the 
applicant  must  have  perflscted  his  right  to  the  franchise  by  performing 
all  conditions  precedent  to  its  ezerdse  devolving  upon  him  by  the  act 
granting  it,  and  must  be  prepared  to  furnish  the  facilities  designed  to 
be  secured  by  it.    Until  such  performance  no  franchise  exists^ 

4.  Ferbt  FRA1TCHI8B:  Conditions  precedent :  Evidence.  Where  the  act 
granting  a  feny  franchise  provides  for  the  filing,  by  the  grantee,  of  a 
bond  with  a  tribunal  named,  and  that  until  such  tribunal  be  organized, 
he  be  allowed  to  proceed  under  the  act  by  filing  said  bond  with  another 
person,  semble  that  this  is  equivalent  to  an  express  dedacation  that  the 
grantee  shall  not  proceed  nor  have  any  rights  under  the  act  till  the 
bond  is  filed.  In  such  a  cape  to  eojoin  encroachments  upon  the  fran- 
chise, the  filing  must  be  proved.  Where  the  only  evidence  of  the  pro- 
visions and  filing  of  a  f*199|  statutory  bond  is  by  the  obligor  that  he 
filed  a  bond  for  a  sum  named  but  did  not  know  its  condition,  senible 
that  the  proof  is  defective.  Parol  evidence  of  the  contents  and  filing 
of  the  bond  was  inadmissible.  The  bond  should  have  been  produced 
or  a  case  made  for  introducing  secondary  evidence.  ^ 

5.  Exceptions:  Error,  Where  the  record  shows  simply  that  evidence 
admitted  by  the  court  under  exceptions,  was  objected  to  without  show- 
ing  the  grounds,  held  that  it  is  too  general  to  be  available.  *  A  decree 
will  not  be  reversed  for  an  error  which  might  have  been  obviated  by 
making  the  proper  objection  in  the  court  below. 

6.  Fbrry:  ObUgation»  There  is  an  obligation  imposed  upon  the  gran- 
tee of  a  ferry  franchise,  implied  by  his  acceptance  thereof  to  furnish 
the  necessary  means  of  transit  for  the  traveling  public.  No  right  to 
enjoin  others  from  performing  this  public  service  exists  until  this  obli- 
gation is  fulfilled. 

7.  Febbt  fbakohibs:  Construed.  Where  thQ feny  charter. sets  forth 
that  the  grantee  agrees  to  furnish  and  run  certain  boats  at  a  rate  fixed 
by  a  certain  tribunal  with  certain  directions,  conditions  and  restections 

[1.]  When  parol  evldenoeis,  or  to  not^  adrntoaOble,  aee  omm  kinote  to  Pemberton  v. 
HoMier,  1  Km.,  108  [DaMlflr**  Bd.],  also  notes  to  SemU  «.  Seeker,  id.,  217. 

[9.}  An  objeeMoB  totbeaOmtoiton  at  teaUaiony  to  be  available  moat  miltnaitlj  alale 
fbe  groonda  of  the  objection.  (JDatle  «•  WUeon,  11  Kaa.,  81;  Jfafthall  «.  BMbteift  Ii*« 
117;  O^ien  «.  Walten,  la  Id.,  9«1;  SImpeon  «.  Kimbertinf  Id.,  697;  JikeMkart  fu 
StaU,  u  Id.,  338;  Ora$$  «.  JfaL  Sank,  17  Id.,  888.) 

13—2  KA8. 
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with  regard  to  ferriage  and  repairs^  U  seems  that  a  thowing  by  plain- 
ti£E^  in  a  Buit  to  eig'oin  encroachments  upon  hia  ftanchiae;  that  he  had 
established  and  was  running  a  ferzy,  porsoant  to  the  act  granting  the 
franchise,  would  be  a  sufficient  pleading  of  performance  of  the  condi- 
tions precedent  specified  in  the  charter;  that  a  violation  of  duties  im- 
posed in  the  cliarter,  where  it  gives  a  right  of  action  therefor  to  those 
aggrieved,  vrith  penalty  of  avoidance  of  the  charter,  would  not  justify 
the  ruiming  of  a  rival  ferzy,  nor  deprive  the  complainant  of  an  in- 
junction against  one.  Where  he  shows  a  vested  title  to  the  franchise, 
such  violation  would  be  matter  of  defense.  Where  there  is  nothing  in 
the  charter  requiring  ownership  in  the  landings,  possession  in  the 
grantee  renders  his  further  title  therein  matter  of  indifference. 

8.  Plbadihq:  Statute.  The  provisions  of  the  private  statute  granting 
a  ferry  franchise,  not  being  included  in  the  bill  for  an  iiguncdon 
against  infringements  upon  it,  held  that  th^  cannot  be  considered  in 
determining  whether  the  bill  is  good  in  law. 

9.  Erbob.  Where  the  ground  of  error  in  a  decree  rendered  under  such 
a  bill  is  that  *'  the  facts  set  forth  are  not  sufficient  to  maintain  the 
suit,*'  the  question  is  the  same  as  that  which  ariies  upon  a  general  de- 
murrer, and  is  to  be  determined  by  the  language  of  the  bill  alone. 

10. :  Review,    A  decree  will  not  be  reversed  by  the  Supreme  (IJourt 

for  a  fault  in  pleading  not  brought  to  the  notice  of  the  court  below, 
where  it  appears  that  the  defect  is  supphed  in  the  proof.  * 

• 

11.  Plkadinq:  Record.  Where  the  record  does  not  show  that  the  pro- 
visions of  a  private  statute  gianting  a  ferry  franchise  were  set  out, 
and  the  bill  of  exceptions  purporting  to  contain  all  the  evidence,  omits 
it  and  fails  to  show  that  proof  thereof  was  given  in  the  court  below,  in 

^  a  suit  to  ei\join  encroachments  upon  the  franchise,  held  that  as  by  the  for- 
mer chancery  practice  and  pleading  and  by  the  Statute  {of  1855,  p,  342,) 
applicable  to  the  case,  it  was  necessary  to  [*200]  plead  and  prove  such 
private  law,  this  omission  was  one  of  a  necessary,  and  the  leading,  fad 
in  the  case. 

12.  Evidbncb:  DocumetUary.  The  provision  in  Sec«  1,  chapter  68, 
laws  of  1855  (p.  842),  providing  that  printed  stetote  books  of  the 
Territory  shall  be  evidence  of  the  private  acts  therein,  facilitates  but 
does  not  dispense  with  proof  thereof. 

18.  Fbbrt:  Excltuiceneee,  A  common  right  of  landing  by  the  public, 
continues  until  by  the  legislature  an  exclusive  nght  is  granted.  An 
exclusive  ferry  right  prohibits  competitors  from  landing  their  boats  in 


[S.]  irkOAAOMeiiMadbjbotli  paitiM  tm  thofogh  «U  Um  alligaftions  of  tlM 
iMroiAtaiiM,ltn»i«t  be  dsniMd  tmdor  raoh  otaeuMtaiUMS,  ttuit  a  xcply  iras  vaivt^ 
«f«i  If  under  oMir  dic^nwtanoes  a  reply  ehieald  be  oqiield«i»4  ee  neoieeenr.  (Ifdcoff 
e.  Porter,  19  Kee.,  134.) 
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the  highwaj  or  upon  their  own  soil  'wiiliin  the  limits  covered  by  the- 
franchise  thus  granted. 

14.  Wtanpottb  tbsatt:  Ferry  right.  The  Wyandotte  Treaty  of 
Januaiy  31,  1855,  provided  for  the  sale  to  the  highest  bidder  of  the 
Wyandotte  Ferry,  and  for  a  conveyance  thereof  l^  patent  from  the 
United  States  to  the  purchaser,  which  was  done,  to  plaintiff  in  error. 
At  the  time  the  Wyandottes  were  mnning  a  ferry  from  the  land  so 
oonTeyed  (lying  oontigaous  to  the  landing  of  defendant  in  error),  across 
the  river  to  a  landing  on  kmd  now  owned  by  defendant,  but  then 
owned  by  the  United  States,  held  that  the  Wyandottes  had  no  right 
of  ferriage,  good  against  a  franchise  granted  by  the  legialatore.  The 
United  States  acting  in  aid  of  the  Wyandottes  in  the  transfer  of  the 
feny  to  plaintiff  in  error,  and  conveying  only  '*the  rights  of  the 
Wyandottes  in  said  feny**  did  not  thereby  convey  to  plaintiff  in 
error  any  interest  or  easement  in  their  own  land.* 

Error  from  Wyandotte  District  Court. 

Thx  record  shows  that  on  the  16th  day  of  Jnne  A.  D. 
1862,  the  defendant  in  error  filed  his  amended  petition  in 
the  court  below,  setting  forth, 

l8t.  Thtft  he  was  the  owner  in  fee  of  the  lands  on  both 
sides  of  the  Kansas  river,  at  its  junction  with  the  Mis- 
souri, and  for  some  distance  up  said  river;  that  he  owned 
the  land  on  the  south  side  of  said  river  by  virtue  of  a  pa- 
tent from  the  United  States  to  him,  dated  13th  July,  1857, 
issued  in  pursuance  of  the  14th  artide  of  the  treaty  be- 
tween the  United  States  and  the  Wyandotte  Nation  of  In- 
dians, concluded  at  Upper  Sandusky,  in  the  State  of  Ohio, 
on  the  17th  day  of  March,  1842,  and  ratified  5th  October, 
1842;  that  he  located  and  selected  said  land  as  early  as 
1843 ;  that  he  owned  the  land  on  the  north  side  of  the  river 
by  virtue  of  a  deed  from  Isaac  K.  Brown  and  wife,  dated 
24th  of  May,  1850. 

[*201]  2ndp  That  by  virtue  of  an  act  of  the  legislature  of 
the  Territory  of  Kansas^  passed  in  1856,  the  ]daintiff  below 
was  invested  with  the  solo  power  and  exclusive  authority  to 

[4.]  ntMtuHloii  of  thepoww  of  the  Prwidnit  and  the  Senate  of  the  United  Sletee  t* 
of  ttie  ^Wtodcwniin.    (Bee  Parhtr  «.  Wlnsor,  ft  Keen  SSS.) 
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run  a  ferry  at  the  month  of  said  Kansas  river,  and  for  two 
miles  np  said  river. 

3d.  That  the  defendant  had,  in  violation  of  the  plaintiff's 
rights  in  the  premises,  exercised  the  privilege  of  running  a 
ferry  within  said  bounds,  and  the  plaintiff  therefore  prays 
that  the  defendant  may  be  restrained  from  said  illegal  acts. 

To  the  petition  setting  forth  the  above  facts,  the  defend- 
ant, Isaiah  Walker  (the  case  so  far  as  it  affected  the  rights 
of  the  other  defendants  being  disposed  of),  filed  on  the  12th 
of  July,  1862,  his  answer  being,  1st,  in  the  nature  of  a  gen- 
eral denial;  and,  2nd,  setting  forth  that  he  was  on  the  81st 
of  January,  A.  D.  1855,  and  still  is  a  member  of  the  Wyan- 
dotte Nation  of  Indians;  that  by  virtue  of  the  second  ar- 
ticle of  said  treaty  there  was  reserved  by  the  Wyandottes 
four  acres  of  land  at  and  adjoining  the  Wyandotte  Ferry, 
near  the  mouth  of  the  Kansas  river,  together  with  the  rights 
of  the  Wyandottes  in  said  ferry;  that  said  fonr  acres  and 
ferry  rights  should  be  sold  at  public  auction  to  the  highest 
bidder  among  the  Wyandotte  people,  and  that  upon  the  pay- 
ment of  the  purchase  money  in  full,  a  good  and  sufficient 
title  should  be  made  by  the  government  to  the  purchaser, 
CQuveying  to  him  in  fee  simple  absolute  the  said  four  acres 
and  ferry  rights. 

•3d.  That  on  the  said  Slst  of  January,  1855,  the  Wyan- 
dottes were  the  owners  of  and  in  possession  of  said  ferry 
and  all  things  pertaining  thereto,  and  had  been  since  the 
occupancy  by  the  Nation  of  said  lands;  that  said  ferry  had 
always^  during  said  time,  been  under  the  control  of  the 
Wyandotte  Legislative  Council ;  that  on  the  15th  of  Sep- 
tember, A.  D.  1856,  the  said  four  acres  and  ferry  right  were 
sold  under  the  provision  of  the  treaty  aforesaid,  and  that  he 
(defendwt)  became  the  purchaser  at  the  sum  of  [^03] 
$7,000;  diat  he  paid  the  said  purchase  money  in  full;  that 
the  sale  was  approved  by  the  proper  department,  and  on  the 
16th  daj  of  September,  A.  D.  1861,  a  patent  was  issued  to 
him  by  the  government  of  the  United  States,  conveying 
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to  him  the  said  four  acres  of  land  and  the  ferry  right  afore- 
said. 

4th.  That  Armstrong  was  one  of  the  Commmissioners 
on  the  part  of  the  Wyandotte  Nation  to  make  the  treaty 
under  which  the  said  ferry  right  was  sold  as  aforesaid,  and 
that  the  said  Armstrong  was  present  and  assisted  in  con- 
ducting said  sale,  and  was  himself  a  bidder  and  did  himself 
bid  the  sum  of  $6,950;  that  at  the  time  the  said  four  acres 
and  ferry  ri^^ht  were  purchased,  the  four  acres  of  land  were 
worth  only  sixty  dollars;  that  immediately  after  the  pur- 
chase  as  aforesaid,  he  (Walker)  was  put  in  possession  of  said 
ferry,  including  boats,  ropes,  tackle,  etc.,  by  the  Wyandotte 
Nation  and  the  Commissioner  appointed  by  the  United 
States  in  pursuance  of  the  said  treaty,  and  that  he  remained 
in  possession  until  he  was  enjoined  in  this  case;  that  at  the 
time  of  the  ratification  of  the  treaty  of  January  1st,  1855, 
and  at  the  time  of  the  sale  of  said  ferry,  the  title  to  all  the 
land  on  the  south  side  of  the  Kansas  river  claimed  by  said 
Armstrong  was  in  the  United  States,  and  was  at  the  time  a 
military  reservation;  and  that  the  Wyandotte  Nation  always 
landed  its  boats  on  the  south  side  of  the  river  upon  and 
within  the  limits  of  a  public  highway,  passing  over  the 
lands  claimed  by  the  said  plaintiff,  and  that  during  the  time 
said  Walker  used  said  ferry,  he  never  lauded  his  boat  upon 
the  lands  of  said  Armstrong  on  either  side  of  the  river. 

That  at  the  date  of  the  treaty  of  31st  January,  1855,  the 
Wyandotte  Nation  was  the  owner  of  said  ferry,  and  that 
.  since  his  purchase  as  aforesaid,  he  has  landed  his  boats  only 
at  the  points  used  by  the  said  Wyandotte  Nation  at  and  be- 
fore the  date  of  said  treaty,  being  the  highway  on  the  south 
side,  and  the  ferry  tract  consisting  of  the  said  four  acres  on 
the  north  side  of  the  river. 

[*203]  To  which  answer  the  plaintiff  filed  a  reply,  deny- 
ing the  facts  alleged  in  the  answer.  On  these  .pleadings  the 
^  cause  came  on  for  trial  oxx  tKe  9th  day  of  October,  1862. 

The  record  doeis  not  show .  that  the  book*  of  statutes  9f 
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1855  or  that  chapter  25  of  the  special  or  private  laws  of 
that  year  granting  the  ferry  franchise  to  Armstrong  was 
introduced  in  evidence,  nor  any  of  its  provisions. 

The  provisions  of  the  act  of  the  legislature  of  1855, 
granting  the  ferry  franchise  to  Armstrong  (defendant  in 
error)|  which  are  discussed  in  the  opinion  of  the  court,  are 
as  follows: 

^^Sec  1.  That  Silas  Armstrong,  his  heirs  and  assigns, 
are  hereby  authorized  and  empowered  to  keep  a  public 
ferry  across  the  Kansas  river,  at  the  mouth  thereof,  for  the 
term  of  fifteen  years  from  and  after  the  passage  of  this 
act,  and  he  shall  have  a  landing  on  both  sides  of  said 
river  anywhere  within  two  miles  from  the  mouth  thereof 
up  the  banks  of  the  same. 

'^  Sec.  2.  That  Silas  Armstrong  hereby  consents, 
agrees  and  promises  that  a  good  substantial  boat  or  boats, 
adapted  to  the  wants  of  the  public  at  the  above  named 
place,  shall  be  kept  by  him,  his  heirs,  and  assigns;  the 
said  boat  or  boats  to  be  properly  manned,  attended  and 
propelled;  but  he  is  not  nor  shall  be  compelled  to  run  a 
steam  ferry-boat;  and  the  said  Silas  Armstrong  further 
agrees  and  promises  to  keep  said  boat  or  boats  in  good  re- 
pair and  running  order. 

"  Sec.  3.  The  tribunal  transacting  county  business  for 
the  county,  including  that  portion  of  the  place  where  the 
said  ferry  is  kept,  on  the  north  side  of  said  river,  when 
organi2ed  and  established,  shall,  from  year  to  year,  or 
whenever  it  may  think  proper,  fix  the  rate  of  ferriage  to 
be  charged  at  said  ferry,  and  a  list  of  the  same  shall  be 
posted  up  at  the  landing  or  crossing  of  said  boat  or  boats; 
and  any  charge  made  or  extorted  by  the  said  Silas  Arm- 
strong, [*204]  his  heirs  or  assigns,  more  than  the  rates  fixed 
by  said  tribunal,  shall  create  and  be  a  forfeiture  of  his  rights 
and  privileges  under  this  act. 

'^Sec  4.  That  said  Silas  Armstrong,  his  heirs  and  as- 
signs, shall  have  the  exclusive  privilege  to  establish  and 
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keep  a.  public  ferry  withiirthe  limits  aforesaid,  for  the  pe« 
riod  aforesaid;  but  the  said  Silas  Armstrong,  his  heirst  and 
assigns,  shall  «2;eoute  a  good  and  sufficient  bond  to  be  ap- 
proved by  the  .said  tribunal  transacting  county  business, 
and  shall  renew  the  same  whenever  required  by  said  tri- 
bunal or  other  competent  authority,  conditioned  that  he 
will  comply  with  all  the  conditions  and  provisions  of  this 

act:  the  said  bond  shall  be  filed  in  the  office  of  said  tri- 

'        ^  >■  ... 

b:pnal,  and  may  be  sued  on  by  any.  person  aggrieved,  injur- 
ed or  unnecessarily  detained  by  said  ferry;  and  a  copy  of 
the  same,  under  the  seal  ot  said  tribunal^  properly  attested, 
shall  be  sufficient  evidence  of  the  contents  of  said  bond  in 
the  trial  had  for  damages. 

"Sec  5.  Until  said  tribunal  transacting  county  busi- 
ness shall  be  organized,  said  Silas  Armstrong,  his  heirs  and 
assigns,  may  be  allowed  to  proceed  under  this  act  by  filing 
said  bond  with  the  secretary  of  the  Territory.       

^'  Sec.  6.  The  said  Silas  Armstrong,  his  heirs  or  assigns, 
shall  keep  the  said  ferry  and  its  appurtenances  in  good  re- 
pair and  condition,  but  shall  always  be  allowed  a  reasona- 
ble time  to  repair,  or,  in  case  of  the  loss  of  a  boat,  to  pro- 
cure another. 

^'  Sec.  7.  A  non-compliance  with  the  provisions  of  this 
act  shall  work  a  forfeiture  of  the  charter  herein  granted. 
(Stat.  1855,  p.  842.)" 

The  record  shows  that  the  point  on  the  evidence  of  fil- 
ing and  contents  of  the  bond  of  defendant  in  error  (plain- 
tiff below),  arose  in  the  following  manner: 

Question  by  attorney  for  plaintiff  below — "  After  reflec- 
tion«  can  you  state  anything  further  in  regard  to  the  filing 
of  the  bondf"  to  which  the  defendant  then  eitcepted;  the 
[*205]  exception  was  by  the  court  overruled,  and  plaintiff 
answered  that  he  now  remembered  that  at  the  time  of  bring- 
ing this  suit  Col.  Wm.  Wier,  who  was  his  attorney,  asked 
him  ^4f  he  had  filed  a  bond,"  and  that  he'  answered  ^^yes," 
and  ^Hhat  he  is  now  sure  that  ho  did  file  a  bond,  as  stated 
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yesterday,  to  all  of  which  the  defendant  then  and  there  ex- 
cepted/* 

This  evidence  was  introduced  on  the  9th  day  of  Octo- 
ber. On  the  8th,  the  -same  witness  testified  ^^that  after  the 
passage  of  the  act  of  the  legislature  of  1855,  he  filed  a 
bond  with  the  county  tribunal  of  Leavenworth  county;  that 
he  did  not  know  the  conditions  of  the  bond  or  who  were 
securities,  and  thought  the  amount  of  the  bond  was  92,000." 
The  record  shows  that  ^^there  was  no  evidence  of  any  other 
character  introduced  or  ofiTered  in  regard  to  the  bond.'* 

Other  facts  in  the  case  appear  in  the  opinion  of  the  court. 

ThomaB  P.  Fenlon^  for  plaintiflF  in  error. 

The  facts  alleged  in  the  petition  did  not  entitle  the 
plain  tifi'  below  to  the  relief  prayed  for. 

1st.  Ownership  of  the  landings  alone  would  not  entitle 
him  to  an  exclusive  ferry  right. 

The  act  of  the  Territorial  Legislature  of  1855  conferred 
upon  him  the  sole  and  exclusive  right  of  ferry  at  said  point. 
The  7th  section  of  the  act  under  which  he  claimed  the  ferry 
franchise  says  ^^  That  a  non  oomplicmce  with  the  provisions 
of  this  act  shall  work  a  forfeiture  of  the  rights  herein 
gratitedy  To  make  his  title  perfect  to  the  franchise  under 
this  act,  and  to  ask  the  court  to  interfere  by  injunction,  it 
must  be  clearly  and  distinctly  alleged  in  the  petition  that 
every  requirement  of  the  act  granting  the  franchise  was 
fully  complied  with.  (See  Laws  1855,  page  795.)  By 
permission  of  the  court,  after  the  trial  of  the  case,  the 
plaintifiT  amended  his  petition  so  as  to  allege  the  [*206] 
^'filing  of  a  bond,"  but  it  does  not  appear  where  that  bond 
was  filed,  or  when^  or  for  what  amounty  or  by  whom  ap- 
proved.  No  specific  allegations  %jt  compliance  with  the 
conditions  precedent,  contained  in  the  several  sections  of 
the  act  appears  to  have  been  averred^ 

The  petition  then  is  defective.  (Sec  sections  39-41,  Lew- 
in^s  Ohio  Code.) 
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ItfaiU  to  alUge.ov3neT%hyp  of  the  land  an  the  north  side 
of  the  river. 

That  it  fails  to  plead  the  private  s  tat  ate,  granting  the 
alleged  franchise,  by  referring  to  its  title  and  the  day  of 
its  passage.  (See  compiled  laws  of  Kansas,  1862,  page'  144, 
section  133.) 

That  it  fails  to  plead  the  performance  of  the  conditions 
imposed  on  the  grantee  by  the  act,  and  without  the  perform- 
ance of  which  no  title  is  vested  in  the  grantee. 

At  common  law  the  only  way  to  plead  a  private 
statute  under  which  a  right  was  claimed,  was  to  set  it  out 
in  the  pleading  in  exteneo.  Our  statute,  above  referred  to, 
modifies  the  common  law  so  as  to  permit  it  to  be  pleaded 
by  its  title,  and  the  day  of  its  passage.  This  the  plaintifi 
failed  to  do,  and  his  pleading  is  therefore  fatally  defective. 

The  Statute  of  Injunctions  (see  page  164,  section  247, 
Compiled  Laws,  1S62),  says  that  '^  when  it  appears  by  the 
petition  "  that  the  plaintiff  is  entitled  to  the  relief  demand- 
ed, and  that  any  part  thereof  consists  in  restraining  the  com- 
mission of  any  act  which  during  litigation  would  produce 
great  or  irreparable  injwry^  or  in  doing  any  act  in  viola-  * 
tion  of  the  plaintiff's  right,  tending  to  render  the  judg- 
ment ineffectual  J  an  injunction  may  be  granted.  .If  he 
does  not  clearly  show  by  hie  petition^  so  that  the  court 
may  be  satisfied  that  if  the  allegations  of  facts  are  trno  he 
is  the  owner,  then  he  could  not  be  injured.  It  is  not 
enough  for  him  to  show  by  affidavit  or  proof,  but  he  must 
show  to  a  certainty  by  the  petition.  This  the  plaintiff  has 
also  failed  to  do,  and  his  pleading  on  this  ground  is  fatally 
[*207]  defective;  and  whatever  may  be  the  rights  of  the 
defendant  below,  there  could:  be  no  action  a^inst  him,  in 
favor  of  this  plaintiff,  unless^  as  before  stated,  the  plistintiff 
could  show,  by  hie  petition  his  title  to  the  matter  in  dispute. 
He  must  recover  as  in  ejeotoiient,  not  oii  the  weakness  of  his 
adversary'^,  fflaimf,  .but's^pcm'  the  strength  oft  bis  i}wn. 
Does  the  petition  show  that  actift  ^  compUin^  of  would 
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have  prodiiced  great  or  irreparable  in^ry  dr  would  have 
tended  to  render  the  judgment  ineffectual?  Nothing  of 
the  kind.  (See  Robb  v.  Page^  6  Ohio,  116;  Smith  v.  Pettin- 
gUly  15  Ver.,  82;  JETersh  v.  Mayor  of  Albany^  9  Wendell, 
571.)     . 

The  injury  must  be  irremediable,  and  not  susceptible  of 
perfect  compensation  in  damages.  (See'  Jerome  v.  Robb^  7 
Johns*  Ch.  Rep.,  316.)  . 

2d.  The  judgment  of  the  court  was  not  sustained  by 
sufficient  evidence.  Even  if  plaintiff  below  had  a  right  to 
locate  his  claim  on  said  land,  his  title  would  not  have 
vested  until  the  date  of  the  patent,  13th  July,  1867,  for 
utttil  his  application  was  approved  of  by  the  vPresident 
and  a  patent  issued  to  him,  he  had  the  right  to  withdraw 
his  application,  and  locate  his  jhat  on  different  land.  If, 
then,  be  could  have  done  so,  the  absolute  title  to  the  said 
land  A  as  still  in  the  government,  and  it  could  not  convey 
to  him  on  the  13th  July,  1857,  any  rights  or  privileges 
appertaining  to  the  land,  which  it  had  before  that  time 
oonveyed,  or  agreed  to  convey,  by  treaty  to  other  parties. 

It  will  not  be  argued,  that  the  title  of  defendant  in  er- 
ror,, related  back  to  the  date  of  his  selection,  1845,  as 
elaimed  in  his  application  to  the  Surveyor  General,  and 
the  question  then  recurs,  what  was  conveyed  to  Armstrong 
by  the  patent  of  18th  July,  A.  D.  1857?  The  land  and 
such  eights  belonging  to  the  same  as  the  government  had 
to  convey.  By  reference  to  the  treaty  of  January  Slst, 
1865,  it  will  be  seen,  that  it  was  agreed  between  the  United 
States  and  the  Wyandotte  Indians,  that  the  four  acres  on 
[^8}  the  north  side  of  the  river,  and  the  ferry  right  should  be 
sold,  which  was  done  on  the  15th  September,  1856,  and  on 
the  iQth  September,  1861,  a  patent  issued  to  the  plaintiff 
in  erroi^,  for  the  four  acres,  and  the  ferry  right  as  it  existed 
at  the  date  of  the  said  treaty  of '  Slst  January,  1855. 
NoWi  i^  by  treaty  the  United  Stateis  had  ngreed  to  con- 
vey ihe  Bldd  ferpsy  right  on  the  Slert  Jatinat^,  1865^  they 
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could  not,  on  the  Slst  July,  1857,  convey  to  Armstrong^, 
anything  conflicting  with  the  rights  vested  by  reason  of 
the  treaty  of  January  Slst,  1855;  and  hence  the  evidence 
8o  far  only  shows  that  Armstrong  became  vested  13th  July^ 
1857,  with  the  title  to  the  lands  on  the  south  side  of  the 
river,  subject  to  all  rights  of  ferriage  already  vested  in 
Walker,  and  nothing  more. 

The  evidence,  as  certifled  to  this  court,  shows  no  title 
wliatever  in  the  defendant  in  error  to  the  land  on  the  north 
side  of  the  river;  the  only  evidence  on  this  point  being  the 
deed  from  one  Isaac  Brown  and  wife  to  defendant  in  error. 
So  far  as  this  was  evidence  of  title,  the  defendant  in  error 
might  as  well  have  introduced  a  deed  from  the  man  in  the 
moon  and  his  wife. 

The  tiling  of  such  a  bond  as  was  required  by  the  act  of 
1855,  the  place  where  it  was  filed,  the  facts  of  its  apj)roval 
and  by  whom,  the  conditions  of  the  bond  and  the  amount 
thereof,  and  the  names  of  the  bondsmen's  securities,  were 
all  matters  of  record,  made  so  by  statute,  and  were  suscep- 
tible of  record  evidence  in  proof.  Although  the  defendant 
in  error  really  testified  to  the  filing  of  the  bond,  yet  this 
was  oral  evidence  of  that  which  had  a  record  existence,  and 
could  be  proved  only  by  the  record  or  a  certified  copy 
thereof.    (10  U.  8.  S,  1159;  7  C.  S.  Dig.,  300.) 

Was  the  evidence  of  the  ownership  of  land  on  one  side  of 
the  river,  the  production  of  the  act  granting  the  franchise, 
and  the  oral  testimony  of  the  plaintiff  below,  that  he  had 
filed  a  bond — not  the  bond  required  by  the  act,  showing 
all  the  conditions  made  requisite  in  the  law,  and  without 
[*209]one  word  as  to  compliance  with  the  other  sections  of  the 
law;  was  this  sufficient  evidence  of  ownership?  Especially, 
in  view  of  the  fact,  that  the  patent  of  the  defendant  in  error 
conveys  to  him  the  land  on  the  south  side  on  the  13th  oi 
July,  1857,  more  than  two  years  after  the  government  had 
agreed  by  treaty  to  convey  the  ferry  rights  appertaining  to 
said  land  to  the  purchaser  under  the  treaty  of  January  31, 
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1855.  And  also  in  view  of  the  fact  that  the  Territorial 
Legislature  attempted  to  grant  a  ferry  franchise  in  July  of 
1855,  when  the  highest  power  of  the  government,  to  which 
the  power  of  the  said  legislature  was  subordinate,  had  granted 
the  said  ferry  right  on  the  31st  of  January,  1855;  and  also 
in  view  of  the  fact,  that  the  defendant  in  error,  who  came 
into  court  seeking  equity,  acknowledged  by  his  own  indi- 
vidual action  in  signing  the  treaty  of  1855,  that  there  was 
a  ferry  right,  concedied  the  fact  during  a  quarter  of  a  life- 
time, and  was  actually  present  at  the  sale  of  the  ferry  right, 
and  himself  bid  the  sum  of  six  thousand  nine  hundred  and 
fifty  dollars  thereon.  We  conclude,  therefore,  that  the 
judgment  of  the  court  was  not  sustained  by  sufficient  evi- 
dence. 

The  court  below  erred  in  admitting  any  testimony  con- 
cerning the  filing  of  the  bond  required  by  the  act  of  1855, 
because  there  was  no  allegation  of  facts  in  the  petition  to 
warrant  the  introduction  of  such  testimony.  The  allegation 
is,  that  he  "filed  a  bond  as  in  said  act  required."  (Seney's 
Code,  p.  103,  §§  22-3-4-5,  35,  36,  41,  46,  47,  48.) 

It  was  for  the  defendant  to  have  alleged  the  fact  of  filing, 
where  filed,  by  whom  approved,  in  what  amount,  etc  ,  and 
then  for  the  court  to  determine  under  the  proof  whe-her  or 
not  *'  a  bond  was  filed  as  in  said  act  required."  But,  sup- 
pose evidence  proper  under  the  allegation,  then  we  contend 
that  the  record  only,  or  a  certified  copy  thereof,  could  legally 
establish  that  ^'  a  bond  was  filed  as  in  said  act  required." 
The  inspection  of  the  bond  itself  could  [*210]  alone  show  to 
the  court  that  it  was  such  as  the  law  required,  and  no  other 
evidence  was  permissible. 

3d.  The  decision  of  the  court  was  contrary  to  the  law 
of  the  land. 

On  the  14th  of  December,  A.  D.  1843,  by  the  treaty  of 
cession,  approved  by  resolution  of  Congress  July  25th,  A. 
D.  1848,  the  \Vyandottes  became  vested  with  all  the  rights 
which  were  of  the  Delaware  Indians  previous  to  that  time. 
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on  and  eoncernins:  the  lands  in  the  rbrks  of  the  Eansas  and 
MiBSoori  rivers.  On  the  Slst  of  January,  1855  {See 
Treaty\  the  United  States  and  the  Wjandottes  made  a 
treaty,  by  which  the  United  States  expressly  admit  the  ex- 
istence of  a  ferry  at  the  mouth  of  the  Kansas  river,  and  in 
said  treaty  provide  for  the  sale  of  the  rights  of  the  Wyan- 
dottes  in  said  ferry.  Now  all  the  evidence  shows  that  no 
other  party  protended  to  claim  any  right  in  said  ferry. 
What  is  a  ferry  f  ^'  It  is  a  liberty  to  have  a  boat  ibr  passage 
upon  a  ri^er,  lor  the  carriage  of  horses  and  men  for  a  reason- 
able toll;  its  purpose  necessarily  requires  such  privileges  as 
will  make  it  eflfectual;  passengers  with  their  horses,  car- 
riages, etc.,  which  may  be  transported,  may  be  received  and 
landed  at  the  margin  of  the  water  upon  the  shore,  at  all 
times  of  the  tide,  tod  in  all  stages  of  the  river,  without 
obligation  to  pay  damages  to  the  riparian  proprietor,  and 
without  hindrance.  The  limits  of  the  ferry  are  high  water 
on  each  side  of  the  river,"  {State  v.  WiUon^  42  Maine,  9.) 

According  to  this  definition,  the  admission  of  the  United 
States  in  the  treaty  was  to  the  full  extent  of  the  franchise, 
including  the  right  of  landing  on  both  sides  of  the  river, 
and  the  United  States,  being  at  that  time  owner  of  the  land 
upon  the  south  side  of  the  river,  could  not  afterward  deny 
the  existence  of  the  right  to  the  use  of  the  land  so.  far  as  it 
was  necessary  to  the  enjoyment  of  the  ferry  franchise;  and 
any  subsequent  purchaser  of  the  land  on  the  south  side  of 
the  river,  took  his  land  and  title,  [*211]  subject  to  the  rights 
previously  vested  in  Walker,  by  virtue  of  the  treaty,  the 
Sttle  and  patent  to  Walker. 

Walker's  title  to  the  ^^four  acres  and  the  ferry  franchise," 
became  vested  on  the  Slst  of  January,  1855.  Armstrong 
has  his  title  to  the  land  from  the  Idth  of  July^'1857,  and 
his  pretended  title  to  the  franchise  from  July,  1857.  Could 
either  the  United  States  or  the  Territorial  Legislature  con- 
vey to  Armstrong  a  title  previously  vested  in  Walker  by 
the  most  solemn  and  binding  act  of  the  govertimentf    Was 
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the  power  of  the  Territorial  Legislature  so  mach  higher 
and  greater  than  the  treaty.  makiDg  power  of  the  United 
States? 

Wilson  Shannon^  for  defendant  in  error. 

The  defendant  below  claimed  a  small  tract  of  land  on  the 
north  side  of  the  river,  known  as  the  ferry  tract,  extending 
from  the  month  of  the  river  up  the  bank  to  the  lands  of 
the  plaintiff  below,  on  the  north  bank  of  the  river.  Arm- 
strong claims  his  ferry  franchise  by  virtue  (»f  his  being  the 
owner  of  the  land  on  both  sides  of  the  river,  and  conse- 
quently the  bed  of  the  river,  and  also  by  virtue  of  a  grant 
from  the  Territorial  Legislature  in  1855.  (See  Kansas 
Statutes  of  1866,  p.  795.) 

A  franchise  is  a  certain  privilege  conferred  by  grant  from 
Govemmsntj  and  whoever  claims  an  exclusive  privilege 
with  us  must  show  a  grant  from  the  legislature.  (3  Kent, 
458-469,  [8d  edition]  ).  A  grant  of  a  franchise  from  the 
government  is  in  the  nature  of  a  contract,  and  there  is  an 
implied  covenant  on  the  part  of  the  government  not  to  in- 
vade the  rights  vested;  and  on  the  part  of  the  grantees  to 
execute  the  conditions  prescribed  in  the  grant.  (8  Kent, 
pages  above.)  If  th^  grantee  of  the  franchise  has  forfeited 
his  right  by  failing  to  execute  the  conditions  and  duties 
prescribed  in  the  grant,  it  is  the  right  of  the  State  to  en- 
force the  forfeiture,  and  no  one  else  can  do  so.  Individuals 
cannot  enforce  a  forfeiture  in  such  cases.  The  [*212]  State 
may  waive  the  forfeiture.  But  the  question  of  forteitnre  is 
not  involved  in  this  case. 

We  have  shown  an  express  grant  from  the  legislature, 
and  we  have  shown  that  we  were  the  persons  entitled  to  that 
grant,  as  w0  owned  the  landing  on  both  sides  of  the  river. 
'When  a  party  obtains  a  ferry  right  from  the  proper  au- 
thority that  right  is  good  until  it  is  set  aside,  in  a  legal 
manner  or  reversed  by  competent  authority.  (Blackford, 
168, 169.)    Admitting  that.  tJiere  was  such  a  road  extend- 
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mg  from  the  river,  does  that  f^ve  the  defendant  below  a 
right  to  land  freight  and  passengers  on  the  land  of  the 
plaintiff  below?  We  say  clearly  not,  and  here  it  may  be 
material  to  inquire  what  rights  Armstrong  Iiad  as  the  owner 
of  the  land  on  the  sonth  side  of  the  river,  in  reference  to 
the  bed  of  the  river  and  the  point  of  land  between  high 
and  low  water  miark.  Ou  this  point  the  law  is  well  settled. 
Grants  of  land,  boanded  on  rivers  or  on  the  margin  of  the 
same,  or  along  the  same,  above  tide  wixter  ohtrj  the  exclus- 
ive right  and  title  of  the  grantee  to  the  center  of  the  stream. 
(See  3  Kent,  427,  and  the  authorities  there  referred  to  [Bi* 
parian  rights].)  A  different  rule  applies  to  rivers  and  arms 
of  the  sea  where  the  tide  ebbs  and  flows.  On  istreams 
where  the  tide  ebbs  and  flows,  the  king  in  England,  in  this 
country  the  State,  owns  the  land  or  beach  between  low  and 
ordinary  high-water  mark.  In  such  cases  it  might  well  be 
held  that  the  owner  of  the  land  on  the  opposite  side,  would 
have  a  right  to  land  freight  and  passengers  at  the  mouth  of 
a  road  or  public  highway,  between  ordinary  high  and  low 
water  mark.  For  in  that  case  the  beach  belongs  to  the 
State,  and  not  to  the  riparian  owners  of  the  land,  and  all 
the  cases  referred  to  by  plaintiff  in  error  are  cases  falUng 
within  this  class.  But  the  case  before  the  court  did  not  be- 
long to  that  dass,  but  is  embraced  in  the  common  law  rule, 
recognized  ill  all  the  States,  and  laid  down  as  above  referred 
to  by  Chancellor  Kent.  (See  the  case  of  OcvreiU  u  Ohc^m- 
hers,  8  Ohio,  496.)  It  follows,  [*218J  lUerefore,  that  Arm- 
strong by  virtue  of  his  being  the  owner  of  the  land  on  the 
south  side  of  the  Eiansas  river  owned  to  the  middle  of  the 
stream,  and  so  far  as  he  owned  the  land  opposite,  on  the 
north  side  of  the  river,  he  owned  the  entire  bed  ^of  the 
river. 

Walker  could  not,  therefore,  land  his  boats,  passengers, 
and  freight  on  the  south  side  of  the  river  without  trespass* 
ing  on  the  lands  and  on  the  rights  of  Armstrongs  unless 
there  was  a  public  road,  legally  established,  leading  out 
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soath  from  the  river^  and  that  road  gave  him  the  legal  right 
to  land,  etc.,  on  the  land  of  Armstrong. 

The  dedication  of  groand  for  the  purposes  of  a  pablic 
road,  gave  no  rights  to  others  to  use  it  withont  the  consent 
of  the  owners  for  the  purposes  of  landing  or  receiving  freight 
(9  S.  &  R,  83  [26];  3  Watts  Rep.  219).  This  is  a  case  di- 
rectly  in  point.  (20  Wend.,  181.)  In  this  case  the  Penn- 
sylvania cases  last  referred  to,  are  quoted  and  approved  by 
the  court;  and  the  court  in  this  case  say  that  the  right  to  land 
boats,  etc.,  on  another  man^s  land  is  more  than  a  mere  right 
of  way;  a  right  to  pass  over  the  soil  of  another.  In  3  Tenn. 
Bep.  264^5,  appears,  pages  144-5,  a  case  in  which  it  is  de- 
cided that  at  common  law  there  is  no  right  in  the  public  or 
individuals,  to  tow  boats  on  the  margin  or  banks  of  navi- 
gable rivers.     Not  even  between  high  and  low  water  mark. 

It  may  be  of  some  importance  in  this  case,  to  look  into 
the  title  of  Armstrong  to  the  land  on  the  south  side  of  the 
river.  He  has  a  patent  from  the  government  for  this  land. 
There  are  no  reservations  or  encumbrances  of  any  kind  men- 
tioned in  it.  Armstrong's  equitable  right  to  this  land  ex- 
tended far  back  of  the  date  of  this  patent.  By  the  14th 
article  of  the  Wyandotte  treaty  of  the  17th  of  March,  1842, 
the  United  States  agree  to  grant  by  patent  in  fee  simple  to 
Silas  Armstrong  and  his  heirs  (as  well  as  to  others  named), 
one  section  of  land  of  640  acres,  out  of  any  lands  west  of 
the  Mississippi  river,  set  apart  for  Indian  [^14]  uses,  not 
already  claimed  or  occupied  by  am/ persons  or  tribe,  (See  IJ. 
S.  Statutes  at  large.  Vol.  7,  p.  608.)  The  landhereby  granted 
to  bo  selected  by  the  grantees,  surveyed  and  patented  at  the 
expense  of  the  United  States,  but  never  to  be  conveyed, 
etc.,  without  the  consent  of  the  President  of  the  United 
States.  By  the  Wyandotte  treaty  of  the  3l8t  of  January, 
1855  (United  States  Statutes  at  large,  Yol.  10,  p.  1159),  the 
reservees  who  had  not  located  their  reserves  were  author- 

• 

t2ed  to  4o  so  on  any  land  west  of  the  States  of  Missouri 
and  Iowa,  subject  to  pre-emption  and  settlement,  and  the 
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restriction  as  to  sale  was  taken  oflT,  and  the  Wyandotte  [Na- 
tion was  dissolved,  and  they  were  made  citizens  of  the 
Cnited  States. 

The  land  in  question  had  been  selected  as  a  military  re- 
serve by  an  officer  of  the  United  States,  bat  before  his  re- 
port was  approved  of,  another  officer  of  the  United  States 
was  sent  out,  and  selected  the  .ground  where  Fort  Leaven- 
worth now  stands,  as  a  military  reserve,  and  made  report 
thereof  to  the  government,  which  report  was  approved 
of  by  the  President.  The  report  first  referred  to  never  was 
approved,  but  while  in  this  state  the  government  made  the 
grant  to  the  Shawnees  and  excluded  the  land  in  question 
from  the  grant.  This  land,  therefore,  in  1843-44  was  not 
claimed  or  occupied  by  any  Indian  tribe  or  person.  A  mere 
squatter  on  the  land,  and  setting  up  no  claim  thereto,  was 
not  such  an  occupant  as  to  prevent  this  land  from  being 
selected  by  Armstrong.  It  was  land  west  of  the  Miss- 
issippi, and  included  in  that  vast  country  that  had  been 
set  apart  by  the  government  for  a  permanent  home  for  the 
Indians.. 

Under  these  circumstances  Armstrong  in  1843  or  1844, 
Belected  this  land  on  the  south  side  of  the  river  as  his  640 
acres,  granted  to  him  by  the  treaty  of  1842.  He  had  an 
undoubted  right  to  do  so,  and  no  one  had  any  right  to  call 
in  question  this  location,  except  the  government  of  the 
United  States,  or  those  claiming  title  to  this  land  under 
[*2I5]  the  government.  But  so  far  from  the  government 
calling  in  question  this  location  or  selection  by  Armstrong, 
they  Jiad  ratified  and  confirmed  it,  and  given  him  a  patent 
for  the  land^ 

Armstrong's  title  commenced  then  when  he  selected  this 
land  in  good  faith,  and  reported  that  selection  to  the  gov- 
ernment This  he  did  in  1843  or  1844,  and  reported  his 
selectioji  or  location  to  the  Wyandotte  Indian  Agent.  He 
made  known  at  that  time  his  location,  and  the  land  from 
that,  time  was  known  as  Armstrong's  Jleservew 

U— 2  KAB. 
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As  soon  as  he  reported  his  location  to  the  Indian  Agent^ 
he  was  bound  thereby.  The  Government  would  have  had 
the  right  to  hold  him  to  that  location.  His  equitable  title 
became  perfect.  He  had  nothing  more  to  do.  It  was  the 
business  of  the  government  to  survey  it  and  issue  a  pat- 
ent for  it.  He  was  the  real  owner  of  the  land  from  the 
time  when  he  reported  his  'location  to  the  Indian  Agents 
for  that  was  the  only  channel  through  which  at  that  time 
he  could  communicate  with  the  government.  It  follows, 
therefore,  that  no  treaty  which  the  government  and  Wy- 
andotte Tribe  could  make  subsequently  to  the  time  Arm- 
strong's title  accrued,  could  in  any  way  affect  his  vested 
rights;  and  in  no  case  would  the  court  divest  him  of  legal 
or  equitable  rights  by  implication.  The  Wyandotte  treaty 
of  *1855,  can  therefore  have  no  legal  bearing  in  this  case^ 
for  it  is  only  by  implication  that  it  is  claimed  Armstrong 
is  affected  by  that  treaty. 

Under  the  2d  article  of  that  treaty,  four  acres  at  and  ad- 
joining the  Wyandotte  Ferry,  across  and  near  the  mouth 
of  the  Kansas  River,  are  reserved,  together  with  the  rights 
of  the  Wyandottes  in  said  ferry,  to  be  sold  to  the  highest 
bidder,  etc.,  and  the  proceeds  of  said  sale  to  be  paid  over  to- 
the  Wyandottes.  These  four  acres  were  sold  to  Walker  at 
a  time  when  lots  on  the  landing  were  deemed  of  great 
value.     Now,  what  did  he  buy? 

[*216]  The  four  acres  adjoining  the  ferry  and  the  rights 
of  the  Wyandotte  Nation  in  said  ferry.  What  rights  had 
the  Wyandottes  in  the  said  ferry?  A  right  to  land  on  the 
four  acres  on  the  north  side  of  the  river.  A  right  to 
the  boats,  rope,  tackle,  etc.  All  this  Walker  got  and 
now  has,  but  this  gave  him  no  right  to  land  his  boats, 
freight  and  passengers,  on  any  land  on  the  south  side  of 
the  river.  And  we  have  no  right  and  claim  no  right  to 
land  our  boats,  freight  and  passengers  on  his  four  acres. 
The  Wyandottes  never  had  any  land  on  the  south  side  of 
the  Kansas  River,  and  never  claimed  any.    The  govern 
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ment  never  gave  thein  any  rights  oa  the  aoath  side,  ana 
Walker's  patent  gives  bini  no  rights  on  the  south  side. 
Walker's  rights  as  well  as  Armstrong's  are  to  be  fonnd  in 
his  patent.  If  the  government  has  not  conveyed  to  him 
all  that  he  is  entitled  to,  his  remedy  is  on  the  government. 
But  the  government  has  conveyed  to  him  all  that  he  is  en- 
titled to,  and  whether  he  made  a  good  or  a  bad  bargain  has 
nothing  to  do  with  this  case.  This  ferry  was  established 
by  the  Wyandottes  in  the  winter  of  1843-4,  was  a  national 
ferry,  established  by  them  as  a  nation  for  the  free  use  of 
all  the  Wyandottes.  The  boats  were  procured  out  of  the 
national  fand,  and  the  ferry-man  was  paid  by  the  year  out 
of  the  same  fund.  It  was  intended  as  a  free  ferry  for  the 
Wyandottes.  When  they  ceased  to  be  a  nation  and  became 
citizens  of  the  United  States,  the  object  of  the  ferry  ceased, 
and  their  rights  ceased. 

A  ferry  franchise  can  only  be  obtained  by  grant  from 
the  government,  or  twenty  years'  use,  which  is  evidence 
of  a  grant.  It  is  not  claimed  that  the  Wyandottes  ever 
had  a  grant  of  this  ferry  franchise,  and  the  utmost  length 
of  time  that  a  use  can  be  claimed  is  some  twelve  or  thirteen 
years.  But  use  is  only  evidence  of  grant,  and  may  be  re- 
butted, and  where  it  is  shown  as  in  this  case,  when,  and 
how,  this  ferry  was  established;  that  it  was  not  by  virtue  of 
a  grant  from  the  government,  but  that  it  was  [*217]  estab- 
lished by  the  Wyandottes,  as  a  free  ferry  for  their  people, 
and  for  their  accommodation,  without  any  grant  from  the 
government,  all  presumptions  of  a  grant,  are  dissipated, 
and  would  be  if  a  use  of  twenty  years  had  been  shown. 
Time  does  not  run  against  the  government;,  you  cannot 
prescribe  against  the  government,  but  only  against  indi- 
viduals. A  prescription  therefore  would  not  begin  to  run 
against  Armstrong  until  his  title  had  accrued.  It  might 
well  be  claimed  therefore  (although  not  necessarily  in  this 
case),  that  the  prescription  would  not  run  against  Arm- 
strong, until  he  had  received  a  patent,  until  the  govern- 
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ment  had  armed  him  with  the  means  of  defending  his 
rights.  Walker  has  therefore  no  rights  on  the  south  side 
of  the  Kansas  River.  All  his  rights  are  confined  to  the 
four  acres  on  the  north  side  of  the  river.  By  the  law  or- 
ganizing Kansas  Territory,  Congress  vested  in  the  legisla- 
ture the  power  to  legislate  on  all  rightful  subjects  of  legis* 
,  lation.  The  granting  of  a  ferry  franchise,  is  a  rightful  sub- 
ject of  legislation.  The  grant  is  valid.  It  is  a  grant  for 
the  benefit  of  the  public,  and  it  may  be  conferred  by  ex- 
press  grant,  on  persons  not  owning  the  land  on  either  side 
of  the  river.  Most,  if  not  all  the  states  except  Kansas, 
give  the  option  of  the  ferry  to  the  owners  of  the  land,  but. 
if  he  refuses,  or  fails  to  establish  a  ferry  when  the  public 
interests  demand  that  there  should  be  one  established,  the 
legislature  has  the  undoubted  right  to  grant  a  ferry  fran- 
chise to  whom  they  please,  whether  he  is  the  owner  cff  the 
land  or  not.  And  the  grant  is  valid  and  binding  on  the 
State  as  any  other  contract  would  be,  that  they  had  the 
power  to  make.  In  this  case,  however,  we  own  the  landing 
on  both  sides  of  the  river.  We  do  not  seek  to  interfere 
with  the  landing  of  any  other  person,  and  we  have  the  ex- 
press grant  from  the  legislature  of  this  forry  franchise. 
It  seems  to  me  a  clearer  case  could  not  be  presented  to  the 
court. 

It  is  settled  that  an  injunction  is  the  appropriate  remedy, 
[*218]  to  secure  to  a  party  the  enjoyment  of  &  franchise,  or 

statute  privilege.     (1  I.  0.  R,  613-14  ) 

» 

The  opinion  of  the  court  was  delivered  by 

Cobb,  C.  J. — Armstrong  commenced  his  suit  in  chancery 
against  Walker  and  several  others,  in  the  late  District  Court 
of  the  Second  Judicial  District  of  the  Territory,  before  the 
enactment  of  the  Code  of  Civil  Procedure,  praying  an  injunc- 
tion to  restrain  the  defendants  from  encroaching  upon  a 
ferry  franchise  claimed  by  him  under  an  Act  of  the  Legis- 
Uture  of  the  Territorv  of  Kansas. 
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The  cause  was  continaed-  from  time  to  time  nntil  after 
the  Code  took  effect,  and  after  that  time  an  amended  bill 
was  filed,  an  answer  thereto  filed  by  Walker,  to  wliich  Arm- 
strong replied,  and  the  case  having  been  disposed  of  as  to 
the  other  defendants,  the  issaes  between  Armstrong  and 
Walker  were  tried  before  the  District  Court  of  the  First 
Judicial  District  of  the  State,  sitting  in  Wyandotte  county. 
A  decree  rendered  pursuant  to  the  prayer  of  the  bill,  per- 
petually enjoining  Walker,  which  decree  is  brought  here  by 
petition  in  error  for  review. 

The  allegations  of  error  in  the  petition  are: 

1st.  That  the  facts  set  forth  in  the  petition  in  the  case 
below,  are  not  sufficient  in  law  to  maintain  the  action. 

2d.  That  the  finding  of  the  court  was  not  sustained  by 
sufiicient  evidence. 

8d.  The  court  erred  in  admitting  parol  testimony  con- 
ceniing  the  filing  of  the  bond. 

4th.  The  court  erred  in  admitting  any  testimony  con- 
cerning the  filing  of  the  bond. 

5th.    The  decision  was  contrary  to  the  law  of  the  land. 

By  section  613  of  the  Code  of  Civil  Procedure  of  1858, 
it  is  declared  that  the  provisions  of  this  Code  do  not  apply 
to  proceedings  in  actions  or  suits  pending  when  it  takes 
effect  They  shall  be  conducted  to  final  judgment  or  decree 
in  all  respects  as  if  it  hisul  not  been  adopted. 

[*219]  But  the  provisions  of  this  Code  shall  apply  after 
judgment,  order,  ot  decree,  heretofore  or  hereafter  rendered 
to  the  proceedings  to  enforce,  vacate,  modify,  or  reverse  it, 
except  as  provided  in  section  545.  This  cause  must  there- 
fore be  treated  as  a  snit  in  chancery  and  governed  in  the 
District  Court,  as  to  pleadings  and  practice,  by  the  rules 
applicable  to  chancery  suits  in  this  Territory  prior  to  the 
taking  effect  of  the  Code^  Under  these  rules  we  will  con- 
sider the  errors  alleged  in  the  petition: 

Ist.    Are  the  facts  set  forth  in  the  petition  (more  prop- 
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erly  the  amended  bill),  saffioient  in  law  to  maintain  the 
suit? 

The  bill  states  in  substance  that  Armstrong  is  owner  in 
fee  of  the  land  on  both  sides  of  the  river  at  the  point  where 
he  claims  his  ferry  franchise.  That  the  l^slatnre  of  the 
Territory  of  Elansas,  by  a  statute  passed  in  the  year  1855, 
granted  him  the  exdnsive  right  to  keep  a  pnblie  ferry  at 
said  point  for  fifteen  years,  with  a  right  of  landing  eztODd- 
ing  two  miles  from  the  month  of  the  river.  That  he  gave 
a  bond  duly  approved  of  as  in  said  act  required,  and  that  the 
defendants  claim  and  exercise  the  right  of  ferrying  passen- 
gers within  the  limits  of  his  franchise,  and  receive  pay 
therefor,  and  are  constantly  Interrupting  his  rights  in  said 
ferry.  Without  the  alleged  franchise  the  acts  complained 
of  in  the  bill  would  be  mere  acts  of  trespass  upon  the  real 
estate  of  Armstrong,  and  no  such  danger  of  irreparable  in- 
jury  appears  as  to  require  the  interference  of  the  court  by 
injunction.  (See  Boaa  v.  Page^  6  Ohio,  116.)  The  right 
to  such  relief,  therefore,  rests  upon  the  alleged  franchise. 

An  injunction  is  the  appropriate  remedy  to  protect  a 
party  in  the  enjoyment  of  a  ferry  franchise  against  continu- 
ous encroachments.  Such  continuous  encroachments  con- 
stitute a  private  nuisance  which  courts  of  equity  will  [*220] 
abate  by  injunction.  The  jurisdiction  rests  on  the  firm  and 
satisfactory  ground  of  its  necessity  to  avoid  a  ruinous  mal- 
tiplicity  of  suits,  and  to  give  adequate  protection  to  the 
plaintiff's  property  in  his  franchise.  (See  Livingston  v. 
Van  Inger^  9  Johns.,  507;  Croton  Turnpike  Gompa/M/  v. 
Ryder  et  al.,  1  J.  0.  Eep.,  611 ;  3  Kent,  458.) 

But  to  be  entitled  to  such  remedy  the  plaintiff  must  have 
perfected  his  right  by  first  filing  all  obligations  imposed 
upon  him  by  the  act  granting  the  franchise  as  conditions 
precedent  to  his  right  of  exclusive  ferriage,  and  have  placed 
himself  in  a  condition  to  furnish  to  the  public  the  fa- 
cilities which  the  franchise  was  designed  to  secure;  for 
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while  it  iB  doubtlesef  true  as  argoed  bj  the  counsel  for  the 
defendants  in  error,  that  a  franchise  can  be  avoided  only 
by  the  sovereignty  by  which  it  was  granted,  it  is  equally 
true  that  no  franchise  exists  until  all  such  conditions  pre- 
cedent, either  express  or  implied,  have  been  performed. 

In  this  case  the  bill  of  complaint  shows  a  legislative 
grant  of  an  exclusive  ferry  privilege  without  any  express 
obligations  imposed  upon  Armstrong,  the  grantee.  There 
is,  however,  an  implied  obligation  imposed  upon  the  gran- 
tee of  a  ferry  franchise  by  his  acceptance  of  the  grant,  to 
furnish  the  necessary  means  of  transit  for  travelers.  His 
privileges  are  granted  for  the  benefit  of  the  traveling  pub- 
lie,  and  until  he  is  prepared  to  serve  them  he  has  acquired 
no  right  to  prohibit  others  from  doing  so. 

There  is  no  allegation  in  this  bill  that  the  plaintiff  below 
has  prepared  the  means  for  transporting  passengers  and 
freight,  and  is  offering  his  services  to  the  public  as  ferry- 
man, or  in  other  words  that  he  has  established  a  ferry,  and 
we  think  the  bill  defective  in  that  respect 

Oounsel  have  called  the  attention  of  the  court  to  the 
statute,  under  which  the  franchise  is  claimed,  containing  a 
provision  that  Armstrong  shall  execute  a  bond  conditioned 
that  he  will  comply  with  all  the  conditions  and  provisions 
of  the  act. 

[^221]  Section  4  of  said  act  provided  for  the  filing  of 
such  bond  with  the  tribunal  transacting  county  business, 
and  its  approval  by  them,  and  section  5  provides  that  until 
such  tribunal  shall  be  organized,  said  Silas  Armstrong,  his 
heirs  or  assigns,  may  be  allowed  to  proceed  under  this  act, 
by  filing  said  bond  with  the  secretary  of  the  Territory. 
(See  Laws  of  185S,  pp  795-6,  sections  4,  5.)  Section  S  is 
equivalent  to  an  express  declaration  that  Armstrong  shisdl 
not  ]>roceed  under  that  act  till  the  bond  is  filed  and  admits 
of  no  doubt  that  such  bond  must  be  filed  before  he  can 
have  any  exclusive  right  of  ferriage  by  virtue  of  the  act 

fiut  these  provisions  are  not  included  in  the  bill,  and. 
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therefore  in  determining  whether  the  bill  is  good  in  law 
cannot  be  considered.  The  question  is  the  same  as  thai 
which  arises  'upon  a  general  demurrer,  and  is  to  be  deter- 
mined by  the  language  of  the  bill  only.  If  the  statute 
given  in  evidence  differs  from  the  one  stated  in  the  bill^ 
that  fact  does  not  show  a  defect  in  the  bill  but  a  variance 
between  the  pleading  and  proof. 

The  objection  of  the  plaintiff  in  error,  that  the  bill  does 
not  show  that  sections  two,  three,  and  six  have  been  com- 
plied with  by  Armstrong  may  be  answered  in  the  same 
way.  It  does  not  appear  that  there  are  any  such  sections, 
and  consequently  the  bill  cannot  be  bad  in  law  for  not 
showing  compliance  with  them.  And  had  the  act  in  ques- 
tion been  pleaded  in  extenso^  we  think  it  would  not 
have  been  necessary  to  plead  performance  to  sections  two, 
three,  and  six,  farther  than  to  show  as  above  indicated,  that 
he  had  established,  and  was  running  a  ferry  pursuant,  to 
the  act. 

The  statute  having  given  to  all  persons  aggrieved  by  a 
violation  by  Armstrong  of  any  of  the  provisions  of  those 
sections  a  right  of  action  upon  the  bond  provided  for  in 
the  fourth  section  for  damages,  and  the  State  having  the 
right  to  avoid  the  franchise  for  the  same  cause  (See  Peo- 
ple V,  Thompson^  21  Wend.,  285),  such  violation  will  not 
[*222]  justify  the  running  of  a  rival  ferry  (see  Colton  v. 
Hovstany  4  B.  Monroe,  288),  nor  deprive  the  complainant 
of  his  equitable  remedy,  to  restrain  the  running  of  such 
ferry.  In  a  case  of  gross  and  continued  violation  of  the 
duty  imposed  by  the  statute,  the  court  might,  perhaps,  I'e- 
fuse  the  injunction,  and  leave  the  owner  of  the  franchise  to 
his  remedy  at  law.  But  in  such  case  the.  complainant  hav- 
ing shown  the  vesting  of  his  title  to  the  franchise,  such  sub- 
seqnept  breach  of  duty  would  be  .matter  of  defense,  to  be 
pleaded  and  proved  by  the  defendant.  We  think  there  is 
no  defect  of  substance  in  the  bill,  except  the  one  above 
mentioned. 
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lliat  defect  wonld  have  been  fatal  on  demnrrer,  bat  the 
attention  of  the  coart  below  does  not  appear  to  have  been 
called  to  the  defect;  and  proof  of  the  matter  bo  omitted  in 
the  pleading  was  given  without  objection,  and  a  decree  will 
not  be  reversed  for  a  fanlt  in  pleading,  not  brought  to  the 
notice  of  the  court  below,  where  it  appears  that  the  defect 
in  pleading  is  supplied  in  the  proof.  {See  New  York 
Central  InttMrance  Co.  v.  National  Protection  Inett/rance 
Co,,  14  N.  Y.,  85;  Belknap  v.  Sealey,  Id.,  146;  8  E.  D.  . 
Smith,  280.) 

We  proceed  therefore  to  inquire:  Is  the  evidence  suffi- 
cient to  sustain  the  decreet 

The  bill  of  exceptions  purports  to  contain  all  the  evi- 
dence given  on  the  trial,  but  does  not  contain  the  private 
statute  under  which  Armstrong  claims  his  franchise,  nor 
show  that  any  proof  of  the  existence  of  such  statute  was 
given.  The  court,  probably  regarded  the  case  as  governed 
by  the  Code,  and  took  judicial  notice  of  the  statute  pursu- 
ant to  section  138,  of  that  act.  By  the  former  common 
law  and  chancery  practice  and  pleading,  it  was  necessary  to 
plead  and  prove  a  private  statute  as  fully  as  a  contract,  be- 
tween individuals.  But  by  section  one  of  chapter  sixty- 
eight,  page  842,  of  the  laws  of  1855,  which  is  applicable  to 
-this  case,  it  is  provided  that  printed  statute  books  of  the 
[*223]  Territory  shall  be  evidence  of  the  private  acts, 
themn  contained.  This  act  facilitates  but  does  not  dis- 
pense with  the  proof  of  private  statutes,  and  the  one  in 
question  should  have  been  proved  by  the  production  of  the 
statote  book  in  court,  and  the  bill  of  exception  should  have 
shown  that  it  was  so  proved,  and  what  it  contained. 

By  the  record  then,  it  appears  that  the  leading  fact  in 
the  case,  the  passage  of  the  statute  granting  the  franchise, 
is  wholly  without  proof  to  sustain  it.  But  the  counsel  on 
both  sides  have  referred  us  to  the  statute,  and  argued  the 
cause  on  the  assumption  that  the  court  would  take  judicial 
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notioe  of  it,  doubtless  r^p&rding  the  case  as  one  governed 
by  the  Code. 

Whether  nnder  these  circumstances  tixe  court  should 
take  notice  of  the  existence  of  the  statute  and  give  it  the 
same  effect  as  if  proved  in  the  court  below,  and  the  proof 
incorporated  in  the  record,  or  should  govern  itself  by  the 
record,  the  view  taken  of  other  questions  renders  it  unnec- 
essary to  decide;  and  we  waive  the  discussion  of  the  point 
and  proceed  to  consider  the  objection  to  the  evidence  for 
insnflSciency  raised  by  the  counsel  upon  the  argument. 

Under  the  statute  in  question,  we  have  already  observed 
that  the  filing  of  the  bond  required  by  section  four  is  a  con- 
dition precedent  to  the  vesting  of  the  franchise  in  Arm- 
strong, and  it  follows  necessarily  that  to  make  out  a  case 
for  an  injunction,  such  filing  must  be.  proved.  The  only 
evidence  on  that  subject  was  the  testimony  of  Armstrong 
himself,  who  testified  that  he  filed  a  bond  with  the  county 
tribunal  of  Leavenworth  county,  and  that  its  amount  wa^ 
two  thousand  dollars,  but  he  did  not  know  what  was  the 
condition  of  the  bond  and  gave  no  further  information  it 
regard  to  it 

There  was  no  proof  whatever  that  the  bodd  was  condi- 
tioned as  required  by  the  act  in  question,  and  therein  the 
proof  was  defective,  and  the  decree  on  that  point  not  sus- 
tained by  suificient  evidence. 

[*224]  The  plaintiff  claims  that  Armstrong  failed  to 
prove  title  to  the  land  on  the  north  side  of  the  river.  Arm- 
strong proved  that  he  was  in  possession  of  a  portion  of  the 
north  bank  of  the  river,  having  prepared  a  landing  there, 
and  was  claiming  under  a  deed  from  Brown  and  wife. 

That  was  jprima  fade  evidence  of  title.  But  the  ques- 
tion of  title  other  than  possession,  does  not  arise  here. .  We 
have  already  held  that  Armstrong  cannot  succeed  in  this 
case  by  virtue  of  title  to  the  landing,  but  must  succeed  if 
at  all,  by  virtue  of  his  legislative  grant  of  a  ferry  franchise. 
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There  is  nothing  in  that  act  requiring  him  to  own  the  land- 
ings, and  while  he  is  in  possession  of  them,  and  therefore 
in  condition  to  land  his  passengers,  his  title  to  the  land  is 
matter  of  indifference  both  to  the  public  and  the  plaintiff. 

This  much  upon  the  evidence  in  support  of  the  claim  of  ' 
i^rmstrong.  Walker  claims  to  have  a  ferry  right  derived 
from  the  Wyandotte  Indians,  and  existing  prior  to  the  leg- 
islative grant  to  Armstrong,  and  therefore  entitled  to  pref- 
erence. For  the  purpose  of  settling  the  law  of  the  case  as 
far  as  practicable,  we  will  consider  that  claim  as  it  appears 
in  Walker's  answer  and  the  evidence. 

By  the  treaty  between  the  United  States  and  the  Wyan- 
dottes,  made  January  31st,  1855,  by  which  the  Wyandotte 
ll'ation  ceded  their  lands  in  the  forks  of  the  Missouri  and 
Kansas  rivers  to  the  United  States,  to  be  divided  and  con- 
veyed to  the  individual  members  of  the  tribe,  it  was  agreed 
that'  '^four  acres  at  and  adjoining  the  Wyandotte  ferry, 
across  and  near  the  mouth  of  the  Kansas  Biver,  shall  also 
be  reserved,  and  together  with  the  rights  of  the  Wyan- 
dottes  in  said  ferry,  shall  be  sold  to  the  highest  bidder 
among  the  Wyandotte  people,  and  the  proceeds  of  sale  paid 
over  to  the  Wyandottes.  On  the  payment  of  the  purchase 
money  in  full,  a  good  and  sufficient  title  to  be  [^25]  se- 
cured and  conveyed  to  the  purchaser  by  patent  from  the 
United  States." 

On  the  15th  September,  1856,  such  sale  was  made  to 
Walker,  the  plaintiff,  and  on  the  16th  September,  1861,  a 
patent  was  issued  by  the  United  States  to  him  pursuant  to 
the  treaty.  What  right  in  the  ferry  had  the  Wyandottes  at 
the  time  of  the  treaty  to  be  so  transferred) 

They  were  then  running  a  ferry  from  the  land  so  con- 
veyed  (which  lies  below  and  contiguous  to  the  landing  of 
Armstrong),  across  the  river  and  landing  on  land  now 
owned  by  Armstrong,  but  then  owned  by  the  United  States. 
They  were  the  owners  of  the  ferry  landing  used  by  them  on 
the  north  side  of  the  river,  and  of  the  boats  and  fixtures  for 
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raDBing  the  ferry,  but  there  is  do  evidence  of  any  right  in 
them  to  a  landing  on  the  Bouth  side  nnless  the  landing  was 
the  mouth  of  a  public  bighway. 

Without  examining  whether  it  was  so — or  the  question 
raised  by  Armstrong's  counsel  whether  a  ferry-boat  may  be 
landed  at  the  mouth  of  a  public  highway  without  the  con- 
sent of  the  owner  of  the  soil — but  for  the  purpose  of  the 
argument  concede  both  these  propositions  to  the  plaintiff, 
and  it  will  then  appear  that  the  Wyandottes  had  such  a 
right,  but  the  same  right  that  all  other  persons  had  to  land 
there,  and  none  other;  and  such  right  would  continue  until 
by  the  legislature  an  exclusive  right  of  ferrying  at  that 
point  was  granted  to  another,  and  his  right  perfected  by 
performance  on  his  part,  and  no  longer.  An  exclusive  ferry 
right  prohibits  competitors  from  landing  their  boats  in  the 
highway  or  upon  their  own  soil  within  the  limits  covered  by 
the  franchise,  as  fully  as  elsewhere. 

The  Wyandottes  then  had  no  right  of  ferriage  good 
against  a  franchise  granted  by  the  legislature,  and  it  is 
hardly  necessary  to  say  that  Walker  could  get  by  his  pur- 
chase from  them  no  greater  rights  than  they  had  to  sell. 
[^226]  Atid  it  is  equally  manifest  that  the  United  States 
acting  in  aid  of  the  Wyandottes  in  transferring  their  prop- 
erty to  a  purchaser,  and  conveying  in  the  clearest  terms  only 
"the  rights  of  the  Wyandottes  in  said  ferry,"  did  not 
thereby  convey  to  Walker  any  interest  or  easement  in  their 
own  land,  afterwards  conveyed  to  Armstrong. 

Parol  evidence  of  the  filing  of  the  bonds  requii*ed  by  the 
ferry  charter  was  inadmissible.  The  bond  should  have  been 
produced,  or  a  case  made  for  giving  secondary  evidence  of  its 
contents.  But  the  exception  appearing  upon  the  records  is  too 
general  to  be  available.  It  does  not  show  on  what  ground 
Walker  objected  to  the  reception  of  the  evidence.  It  might 
be  on  the  ground  that  it  was  not  the  best  evidence,  or  it 
might  be  on  other  and  untenable  grounds. 

Had  this  objection  been  placed  on  the  ground  that  the 
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bond  was  the  best  evidence,  it  might  hare  been  obviated  by 
production  of  the  bond,  and  a  decree  will  not  be  reversed  for 
an  error  which  might  have  been  obviated  by  making  the 
proper  objection  in  the  court  below.  (See  Merrill  v.  Lean- 
der  et  al,  ft  N.  Y.,  168;  1  Cow.,  87.) 

The  point  made  in  the  petition  in  error,  that  the  court 
erred  in  admitting  any  evidence  concerning  the  filing  of 
the  bond,  is  of  the  same  character.  Had  the  counsel  stated 
when  he  made  the  objection  as  he  now  argues  that  the  alle- 
gation of  the  bill  in  regard  to  filing  the  bond  was  insuffi- 
cient, the  court  might  have  allowed  an  amendment  if  it  was 
deemed  necessary. 

We  have  already  seen  that  the  evidence  given  of  the  filing 
of  the  l)ond  was  insufficient,  the  decree  must  therefore  be 
reversed  with  costs  to  the  plaintifi;  and  the  cause  be  re- 
manded for  the  allowance  of  such  ametidment  of  pleadings 
as  may  be  deemed  proper  and  consistent  with  the  laws  of 
chancery  practice  in  force  when  the  suit  was  commenced 
and  a  new  trial.    Order  entered  accordingly. 

All  the  justices  concurring. 


[*22T]  William  S.  Rbybubn  v.  Bbaoebtt  and  Bassbtt. 

1.  Attach jcbnt:  Affidavit,  The  groand  of  an  attachment  may  be 
stated  in  the  affidavit,  in  the  langaage  of  the  statute,  without  specify- 
ing more  particularly  the  facts  intended  to  be  alleged.  The  stating  of 
facts  and  circumstances  upon  which  the  alleged  ground  of  attachment 
28  founded,  hM  surplusage. 

An  aflldSTlt  for  aa  order  of  atftMlUDaDt  !•  raAotont  if  it  avflra  posittTdy  the  eadstenoe  of 
anyof  tbagroiuidfl  named  ia  tiie  Btetato.  Bat  it  it  otlMrwieeln  aa  afldavil  for  an  oidar 
of  arreat.  {^OUUU  v.  ThUbold,  9  Kaa.,  481.)  Where  aa  aflldavit  for  atlaohment  f allj  and 
poaltivdy  aiatea.  three  aeparste  atatatory  groandatlieref or,  and  on  motion  to  dleeolve  sadi  • 
attadunent  teadmonjivaa  fnttodnoed  challenging  the  tmth  of  twoof  auoli  aUegMgfonnda, 
but  none  qneatloning  the  third,  held  that  it  waa  no  error  to  diaaolve  the  attachment  be- 
oanae  theimclialleaged,  mAdtopated  statntory  ground  for  attadmiant  waa  anffloieat  toaaa- 
talDlt.  (jr#tfA9.iSrr«a<r,25Xaf.«100.  Seea]aoi:oAft9.J«f/lc^,lXafl.  [Daaaler' ed.],  au 
and  note.    Campbdl  v.  ffaiU  Id.,  488  and  note.) 
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2.  '  ;  Issuance,  Where  an  attachment  fa  granted  on  an  affidavit  in 
which  the  grounds  mentioned  in  section  199  of  the  Code  aie  pootiyely 
stated  it  is  a  ministerial  and  not  a  jadicial  act  and  iras  property  anthoi^ 
ized  in  section  200  of  the  Code»  to  be  done  by  the  derk  of  the  District 
Ck)nrts,  withont  conflicting  with  section  27  of  the  Organic  Act 

8.  Statutobt  ooHBTBUCTtON.  Such  a  constmctionoaght  to  be  given  to 
a  law  if  it  will  reasonably  admit  of  it,  as  will  not  suffer  it  to  be  de» 
feated. 


Error  from  Douglm  Distiriat  Court. 

Thb  facts  of  the  case  are  stated  in  the  opinion  of  the  court 
The  case  was  submitted  on  briefs. 

0.  B.  ffolmauj  for  plaintiff  in  error. 

1st  An  affidavit  for  an  order  of  attachment  under  see* 
tion  200  of  the  Code,  in  which  the  grounds  of  attachment 
are  positively  stated,  need  not  state  the  facts  and  circum- 
stances upon  which  the  alleged  grounds  of  attachment  are 
founded.  And  if  stated  they  will  be  deemed  surplusage. 
(Code,  Sec.  156,  p.  108;  Sec.  185,  p.  108;  Sec  200  p.  Ill; 
New  York  Code,  p.  278,  note  9;  18  Howard,  348;£lmere's 
Opinion  in  S.  C. ;  S.  C.  Ohio.) 

.  2d.  The  granting  of  an  order  of  attachment  by  a  clerk 
under  Sec.  200,  upon  an  affidavit  in  which  the  grounds  oi 
attachment  are  positively  stated,  is  a  nviniatorial  a^  and 
not  [*228]  a  judicial  act,  and  not  in  conflict  with  the  27th 
section  of  the  Organic  Act. 

3d.  The  granting  of  an  order  of  attachment  by  a  clerk 
under  Sec.  200,  on  an  affidavit  in  which  the  grounds  of  at- 
tachment are  stated  on  belief  or  on  information  and  belief^ 
and  followed  by  a  statement  of  facts  and  circumstances 
tending  to  show  the  truth  of  such  averments,  imposes  on 
such  derk  the  performance  of  a  judicial  act  and  which 
would  be  void. 

4th.  To  give  to  section  200  the  construction  set  forth  in 
the  first  and  second  points  herein  made,  it  would  be  or- 
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iganio.  Bat  to  give  it  the  reverse  ooastraotion  would  bring 
it  within  the  third  point  here  made,  and  be  to  indirectly 
<leclare  it  to  be  unorganic,  and  to  wipe  from  the  statute 
books  a  well  devised  remedy,  given  by  the  legislature  to 
ereditorSi  to  punish  the  frauds  of  these  debtors,  and  to 
aid  them  in  the  collection  of  their  claims, 

"Before  the  court  will  deem  it  their  duty  to  declare  an 
act  of  the  legislature  unconstitutional,  a  case  must  be  pre- 
sented in  which  there  can  be  no  rational  doubt.^'  (1  Oowen 
^50.)  ^^Such  a  construction  ought  to  be  given  to  a  law  if 
it  will  reasonably  admit  of  it,  as  will  not  suffer  it  to  be  de- 
feated."   (15  Johns.,  858.) 

The  defendants  having  demurred  to  the  plaintiff's  peti- 
tion upon  the  overruling  of  the  demurrer  of  the  plaintiff, 
moved  the  court  for  judgment,  which  motion  was  refused, 
and  leave  given  by  order  to  the  defendants  without  any 
showing  of  a  meritorious  defense,  to  answer  instanter;  and 
afterwards  on  the  motion  of  the  defendants  the  time  to  an- 
swer was,  by  an  order  extended,  both  of  which  orders  and 
also  the  order  refusing  the  plaintiff  a  judgment,  he  asks 
this  court  to  reverse  and  vacate,  and  offers  the  following 
reasons: 

The  right  of  a  defendant  to  answer  upon  the  overruling 
of  his  demurrer,  and  the  authority  of  the  court  to  grant 
such  leave,  depends  upon  two  things : 

[*229]  1st.  That  they  did  not  demur  for  delay.  2d. 
That  thev  have  a  meritorious  defense  to  the  action. 

Both  of  these  propositions  must  be  made  to  appear  to 
the  satisfaction  of  the  court  before  leave  will  be  given  to 
answer. .  (Code,  §  146,  p.  102.) 

2d.  A  demurrer  that  is  clearly  frivolous  will  be  deemed 
to  have  been  filed  for  delay.    (N.  T.  OoS^e,  pp.  307, 308.) 

8d.  An  "  affidavit  of  merits  "  is  not  a  sufficient  showing 
of  a  meritorious  defense.  The  defense  itself  must  be  set 
out  under  oath  in  the  answer,  that  the  court  may  judge  of 
its  sufficiency.    (Nash,  p.  103 ;  Voorhees'  Oode,  p.  809.) 
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4th,  The  pfrounds  set  forth  for  time  to  answer,  were 
frivolons,  and  did  not  bring  the  defendants  within  the  law. 
(Oode,  §  114,  p.  98;  §  369,  p.  188.) 

5th.  Upon  the  reversal  and  vacation  of  the  orders  sought 
for,  this  court  may  render  for  the  plaintiff  a  judgment  for 
the  amount  of  his  debt  and  costs.    (Code,  §  588,  p.  171.) 

0.  A,  BdweU  in  person  and  TT.  P.  Oambell,  for  defends 
ants  in  error. 

This  application  for  attachment  is  upon  affidavit  based 
upon  the  eighth  ground  mentioned  in  the  statute.  (Code 
of  1859,  §  199.) 

The  affidavit  is  not  sufficient  in  this,  showing:  1st,  The 
nature  of  the  plaintiff's  claim.  3d,  That  it  is  just.  3d, 
The  amount  the  affiant  believes  the  plaintiff  ought  to  re- 
cover.   (Code  of  1859,  §  308;  Nash,  408.) 

The  affidavit  must  be  taken  as  an  entirety. 

The  affidavit  refers  jointly  to  both  of  the  defendants. 

Therefore,  if  it  is  insufficient  as  to  Bassett,  it  is  bad  as  to 
Brackett,  for  uncertainty. 

Certain  facts  are  stated  by  the  affiant  as  the  basis  of  his 
opinion  and  belief. 

The  first  and  second  facts  relate  to  the  individual  acts  of 
the  defendant,  Brackett.     ^ 

[*330]  The  third  fact  stated,  is  not  a  ground  for  attach- 
ment, and  is  stated  upon  the  belief  of  the  affiant.  {Camp- 
bell  V.  Hall  (&  Co) 

The  law  authorizing  attachments  must  be  strictly  con- 
strued, and  all  proceedings  under  it  must  be  in  strict  con- 
formity to  the  law.  {Thdtcher  v.  Powell,  6  Wheat,  119.) 
The  affidavit  must  yontain  legal  evidence.  (Drake  on  At- 
tachment, §§  99-88;  Nash  Pi.  and  Pr.,  409;  Code,  §  343.) 
The  testimony  set  forth  in  this  affidavit  is  not  legal 
evidence.  Oral  testimony  of  the  contents  of  written  in- 
struments cannot  be  given  without  laying  the  proper  foun- 
dation,  and  cannot  be  received  to  inform  a  court  what  is 
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contained  in  a  record.  The.  affidsvit  does  not  allegei  that 
the  defeodants  or  either  of  them  are  insolvent 

The  Snpreme  Court  will  disregard  the  opinion  of  the 
District  Court,  and  will  not  reverse  a  correct  judgment,  be- 
came the  court  rendering  it  gave  a  bad  reason  for  it 
(4  Ohio,  261;  14  Ohio,  37, 607;  1  Ohio,  268.) 

The  legislature  cannot  confer  judicial  authority  upon  a 
clerk  of  the  District  Court  (Organic  Act,  §  27;  Const, 
of  Ohio,  Art  4,  §  1;  Const,  of  New  Tork,  Art  6,  §  14; 
Kansas  Code  of  1869,  §  200;  Seney's  Ohio  Code,  §— ; 
Howard's  New  York  Code,  §§  233, 229;) 

An  attachment  is  an  ez*parte  proceeding  tried  in  a  sum- 
mary manner,  hence  the  necessity  of  having  the  affidavit 
pass  a  judicial  examination.  (Drake  on  Attachment,  §  4.) 
The  requirements  of  an  affidavit  by  the  statutes  ,of 
different  states  vuy  and, may  be  divided  into  three  classes. 
(Di'ake  on  Attachment,  §  97,)  The  word  ^^ahotomg^^ 
must  be  construed  in  the  sense  of  proving,  and  the  affidavit 
must  make  out  a  jprima  /iicie  case.  (Nash  Fl.  and  Pr., 
409;  Armand  v.  Biaoedon^  1  Code  Bj  N.  8.,  104;  SMf/ 
V.  JacksoHj  6  Pet,  622.) 

[*281]  It  is  decided  that  in  New  York,  the  officer  is- 
suing the  order  of  attachment,  acts  in  a  judicial  capacity. 
(Drake  on  Attachment,  §  88;  Nash  PI.  and  Pr.,  407; 
Howard's  New  York  Code,  §  226;  Oehvn  v.  Tompkins^ 
12  Bar.,  266;  Fwtnan  v.  Walter,  13  How.  Pr.  Sep.,  848; 
CoTiMin  V.  DtUcAeTy  5  How.  Pir.  Sep.«  386;  Mof^^an^  v. 
Avan/i  7  Bar.,  656.)  n'  i 

And  those  deoisiDns  prove  conclnsively  that  the  ^actof 
issuing  .an  order  of  attachment,  under  tiie  200th  section 
of  the  Kansas  Code  is  a  judicial  act  What  is  a  judicial 
act?    {BAode  Island  v.  MasMehusettSy  12  Pet.,  6S7.) 

Thia  court  is  the  judge  of  the:  constitutionality  of  every 
law  enacted  by  the  legislature  of  £ansas  Territory.  .  (Sedg- 
wick on  Const  and  Statu.  Law.)  This  court  mnsc  exainioe 
into  the  complete  record  and  not  take  the  case  aSipteeedted 

15—2  KAB. 
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by  the  plaintiff.  {Bank  of  The^  United  St(zt$8  v.  Smithy 
11  Wheat,  171.)  An  order  of  attachment  iB  void  if  issa^ 
without  a  sufQcient  undertaking.  (Oode  of  185&,  §  301.) 
The  undertaking  must  be  in  donble  the  amount  *of  tbe 
plaintiff's  claim.  (Drake on  AUaofament,  §§  140-141 ;  Code 
"  of  1859,  §  201.)  The  bond  must  be  filed  and  approved  be- 
fore the  order  of  attachment  issues.  (Drake  on  Attachment, 
§  121;  Code  of  1869,  §§  201-128.)  Demurrer  of  the  de- 
fondants  filed  Jan.  5th,  1860.  Defendants  served  notice 
upon  the  plaintiff  for  permission  to  inspect  papers  to  prepare 
their  defense,  May  23d,  1860.  Demurrer  overruled  by  the 
court,  May  Mth,  1869,  and  leave  given  to  the  defendants  to 
answer. 

The  error  complained  of,  is  that  the  court  refased  to  give 
the  plaintiff  a  ^^  judgment  for  want  of  an  answer." 

The  motion  for  leave  to  answer  was  made  to  tbe  sound 
discretion  of  the  court,  and  cannot  be  reviewed  on  error. 
.  [*232]  {Legg  v.  Drake,  1  Ohio,  S.  286;  Sims  v.  ffundhy, 
6  How.,  1;  Oode  of  1869,  §§  U6-148;  Graham  c6  Oo.  v. 
David,  dk  Co,,  4  Ohio,  863,  406;  Howard's  N.  Y.  Code  § 
172;  Nash.,  101  \  Marine  Ins.  Co.  of  Alestandria  v.  Ilodg- 
sorhy  6  Cranch,  20.)  Tbe  order  is  not  such  an  order  as  in 
effect  determines  the  action  and  prevents  a  judgment. 
(Code  of  1859,  §§  114--524;  Ford  v.  Davis  et.  al.,  18  How. 
Pr.  R.  193.)  It  is  not  necessary  that  the  party  applying  for 
leave  to  answer,  should  accompany  his'  application  with  an 
answer  and  an  afiSdavit  of  merits. 

The  District  Court  did  not  err  in  refusing  the  counter 
affidavits  of  the  plaintiff.  (Code  of  1868,  Sees.  114^148- 
346;  Wdls  V.  Martin,  1  Ohio  S.,886.)  The  court  will 
make  an  application  of  that  character  an  e»  parte  proceed- 
ing.   (Code  of  1869,  Sec.  846.) 

The  court  has  the  right  in  the  exercise  of  its  sound  dis- 
cretion to  compel  the  adverse  ^tty  to  Aimish  oopiea  of 
books  and  papers,  in  bib  possesbion,  to  the  party  'i^lyinf;, 
and  penpit  an  inspection  of  the  satee  wbenerer  it  may  be 
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neceaBary  to  asdst  the  appIieaQt  in  .  making  out  his  daim 
or  defense  (Code  of  1859,  §g  869-870;  Nash,  100; 
Howard's  New  York  Code,  §  888;  Howard's  New  York 
Oode,  p.  697;  Sapreme  Ooart  Rales,  Nob.  14, 16, 16, 17; 
MUUr  et.  al.  v.  Muher  et.  oZ.,  5  How.  Pr.  R ,  160.)  The 
ordei*  is  not  such  an  one  as  can  be  reviewed  on  error  to  this 
court.    (Code  of  1859, 1 524.) 

The  opinion  of  the  court  was  delivered  by 

EiKQMAN,  J. — This  was  an  action  brought  by  the  plaintiff 
in  error  against  lihe  defendants  in  error  in  the  District 
Court  of  Douglas  county,  to  recover  of  the  defendants  in 
error  the  sum  of  $3,816  and  interest  thereon  due  on  a 
promissoiy  note  given  by  defendants  to  the  plaintiff. 

The  petition  is  in  the  usual  form  and  at  the  time  of  the 
commencement  of  the  action,  the  plaintiff  obtained  an 
[*233]  order  of  attachment  from  the  clerk  of  said  court 
against  the  property  of  the  defendants.  Tlie  ground  of  the 
attachment  was  a  fraudulent  disposition  of  the  property  of 
the  defendants,  with  intent  to  defraud  their  creditors  and 
the  plaintiff  in  particular,  and  is  stated  in  the  affidavit  in 
positive  terms,  and  also  supported  by  a  statement  of  facts 
positively  set  forth. 

At  the  first  term  of  the  court  the  defendants  moved  to 
vacate  the  order  of  attachment,  which  motion  was  sustained 
and  an  order  made  discharging  the  attachment|  to  which 
the  plaintiff  excepted,  and  brings  a  petition  in  error  to  this 
court  to  reverse  said  order. 

Defendants  claim  that  the  order  of  the  court  below  dis- 
charging the  attachment,  was  correct,  because  first,  the  affi- 
davit is  insufficient,  and  second,  because  the  clerk  had  no , 
power  to  issue  such  an  order.  If  either  of  these  positions 
are  well  taken,  then  the  action  of  the  court  was  correct, 
and  will  not  be  disturbed.  The  affidavit  states  that  the  affi- 
ant is  the  lawful,  authorized  agent  of  the  plaintiff,  that  the 
defendants  are  indebted  to  the  plaintiff  on  a  promissory 
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note  for  the  sam  of  $3,816.47  and  iatereet  thereon  at  ihe 
rate  of  two  and  one-half  per  oent  per  month,  from  the  11th 
day  of  May,  1859,  the  date  of  said  note,  the  same  having 
been  given  by  the  defendants  to  the  plaintiff  as  the  payee 
thereof;  that  said  note  is  due  and  wholly  unpaid,  and  is 
just;  that  the  plaintiff  ongbt  to  recover  of  the  said  defend- 
ants the  aforesaid  snm  of  money,  with  interest  thereon  as 
stated;  that  the  said  defendants  have  disposed  of  their  prop- 
erty or  a  part  thereof  with  intent  to  defraud  their  creditors, 
and  the  plaintiff  in  particalar. 

The  affidavit  then  proceeds  at  length  to  state  the  facts 
upon  which  the  affiant  relies  to  show  a  fraudnlent  disposi- 
tion of  defendants'  property. 

We  have  carefully  examined  this  statement  of  facts  and 
think  if  trne  they  would  convince  any  sane  mind  that  the 
[*234]  eighth  ground  of  attachment  set  forth  in  section  199 
of  the  Code  is  sufficiently  made  out 

We  do  not  propose,  however,  to  comment  upon  the  detailed 
statement  as  we  are  clear,  both  upon  reason  and  authority, 
that  the  ground  of  an  attachment  may  be  stated  in  the  affi- 
davit in  the  language  of  the  statute,  without  specifying 
more  particularly  the  facts  intended  to  be  alleged.  This  the 
plaintiff  did,  and  the  facts  and  circumstances  which  he 
stated,  upon  which  the  alleged  grounds  of  attachment  are 
founded,  need  not  have  been  stated,  and  can  only  be  con- 
sidered and  held  as  surplusage.  This  principle  is  now  so 
well  settled  by  authority  as  to  render  it  unnecassary  to  dis- 
cuss it.  (See  Carson  v.  Page^  9  Ohio  S.,  897;  Harrison  <& 
Wiley  V.  King  <&  Casey ^  Id.,  388;  17  B.  Monroe,  542;  18 
Id,,  632;  13  Howard,  848.) 

There  was  at  first  some  difference  of  practice  under  the 
Oode  as  to  what  construction  should  be  placed  upon  the  sec- 
tion, but  the  more  reasonable  course  of  requiring  the  party 
seeking  the  benefit  of  an  attachn^ent  only  to  state  the  ground 
m  the  statutes  seems  now  to  be  adopted  as  the  general  rule 
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of  prooeediaig,  and  of  the  proj^rileitrf  t>f  this  rale  we  hate  no 
doubt. 

It  will  be  readily  seen  that  this  ruling  as  to  the  snffi* 
cienoy  of  the  affidavit  disposes  of  the  other  alleged  error. 
If  the  granting  of  an  order  of  attachment  is  a  ministerial 
act,  then  the  dntj  may  well  be  confided  to  the  clerk  where 
the  law  had  placed  that  daty,  and  granting  it  on'an  affidavit 
in  which  the  grounds  are  positively  stated,  is  a  ministerial  and 
not  a  jndioial  aet,  and  not  in  conflict  with  th9  9i7th  section 
of  the  Organic  Act. 

It  will  readily  be  granted  that  the  making  of  an  order  of 
attachment  on  an  affidavit  in  which  the  groands  arc  stated 
and  followed  by  a  statement  of  facts  and  circumstances 
showing  the  truth  of  tho  averment,  imposes  upon  the  offi- 
cer granting  it  a  judicial  duty,  if  it  is  necessary  for  him  to 
examine  and  weigh  the  detailed  statements,  and  the  act  of 
[*235]  a  clerk  in  such  a  case  nnder  the  Organic  Act  would 
be  void  as  the  exercise  of  judicial  functions  is  confided  by 
that  act  to  another  class  of  officers. 

By  giving  to  section  199  of  the  Code  the  construction 
we  have  placed  upon  it,  makes  section  200  valid  and  ope- 
rative, giving  it  the  reverse  construction,  and  section  200 
becomes  inoperative,  and  a  well  devised  remedy  given  by 
the  legislature  is  totally  destroyed.  Such  a  construction 
onght  to  b^  given  to  a  law,  if  it  will  reasonably  admit  of  it, 
as  will  not  suffer  it  to  be  defeated.  (15  Johnson,  358;  1 
Cowen,  650.) 

By  following  well  established  authorities  in  holding  the 
affidavit  sufficient  when  it  avers  facts  in  the  language  of  the 
law,  the  act  of  granting  attachments  becomes  ministerial 
and  properly  performed  by  the  clerk,  and  the  remedy  given 
by  law,  as  well  as  the  Organic  Act  upheld.  We  therefore 
think  that  the  court  erred  in  vacating  the  attachment  The 
plaintiff  in  error  alleges  several  other  errors  in  the  mling 
of  the  court,  bat  they  are  all  of  a  character  that  cannot  b* 
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acted  on  by  this  coirrt  antil  the  case  is  finally  4ii&poBed  of, 
and  aa  it  is  still  pending  and  undetermined  these  errors  will 
hot  be  considered. 

The  case  is  remanded  to  the  District  Oonrt  of  ^Donglas 
oonnty,  with  directions  to  reinstate  the  attachment  and  for 
farther  proceedings. 

Bailbt  J.,  cononrring. 

This  case  having  been  argaed  amd  submitted  at  a  term 
before  Oobb,  0.  J.,  took  his  seat  on  the  bench,  he  took  no 
part  in  the  decision. 


[•28tf] 
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pbxskmt: 
HON.  EOBEBT  OEOZIER,  Ohib»  JueripiB.  '   \; 

HON.  SAMUEL  A.  KINGMAN,    )  a„.^,„  T™«n«. 
HON.  LAWRENCE  D.  BAILEY,  S  '^*'°^"'  .»OTnoM. 

*  • 

J08KPH    SWARTS    £T  AL.    7.    KSUB$N   StEES    AND    Bb^AH    & 

Hardoastlk. 

1.  LiBire:' Priority.  Defendants,  mortgaged  land  to  plaintiff,  Jim6l9tfa, 
1860,  recorded  same  day,  aond  the  lands  therein  iiere  ndedeicribed. 
Defendants  B.  &  H.  recovered  judgment  against  defiandai^t  S.,  October 
A.  D.  1861,  and  thereunder  levied  execution  on  the  land  intended  to 
have  been  mortgaged,  August  26th,  1862.    In  a  suit  to  risfohn  and 

•  foreeloee  the  mortgage,  hddfhBA  tfa»  judgment  oidditors  so  far  as  the 
recording  acts  axe  concerned,  are  interested  only  in  the  question  whether 

.  the  lands  have  been  in  fact  previously  pledged.  The  hen,  of  judgi^eEiit. 
creditors  is  upon  the  lands  and  tenements  in  fact  belonging  to  the 
debtor.  Lien  under  the  'mortgage  held  prior  to  that  under  the  judg-' 
msnt..'  .......  ^     .«•  • 


t    t  ••        ••>••• «s      ■  ■  ■         ■  ■  ■ 


A  judgment  liflo  ■ttacliM  moraly  to  the  Interwt  of  tlio  Jndgnunt  delator  fn 
taAitnanitigmam  anathfrooattg  «viB' ppbteot  cfrery  «qnl^  c^  t^did  pniatiM  tlianiB;' 
{fforriion  fhjn4nur$t  IS  Km^  MS.)   Tk»  Iteo  Qt  »^nort|ra^  iiiiwinnfi^<d  ai.tli^di^  ta^; 
%  judgment,  bdi  recorded  l)efore  the  eale  upon  vn  exeoati<m  iaaiied  thereon,  le  prior  to 
the  Hen  of  the  judgment,  end  the  pureheeer  boye  with  oonetractlTe  nottoe  of  the  itadM« 
gige.    {Uoldtn  t.  OarreUt  88  Kee.,  96.) 
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2.  Bbgistbatiok:  NoUee.  Seetioa  13  of  the  act  rdaJtmg  to  ooavey- 
ancea  does  not  extend  the  benefits  of  a  want  of  notice  of  prior  tnuis- 
fera  or  incombranoea  to  judgment  lien-hoidera.  They  are  not  purchas- 
era  within  its  meaning.  It  U.  otherwise  with  mortgage  hdlden  and 
judgment  creditorB  after  having  bid  in  the  land.  The  Recording  Acts 
of  Kansas  compared  with  thoae  of  Ohio. 

ETri>r  from  8haume4  DUttiat  CovH, 

On  January  19th,  1860,  defendant  Stees  executed  bis  note 
and  mortgage  to  plaintifis  ou  laad  detoribed  therein  as  the 
K  i  of  S.  E.  J,  Sec.  14,  T.  13,  R  14.  May  14th,  1862, 
plaintiffs  commenced  action  to  foreclose  the  mortgage, 
[*237]  setting  forth  a  .mistake  in  the  description  of  the 
land,  in  this,  that  it  should  have  been  the  E.  \  of  N.  E.  ^ 
of  said  Section,  and  asked  a  reformation  of  the  mortgage. 
On  application  the  defendants,  Bryan  &  Hardcastle,  at  the 
spring  term  of  pourt  were  n^ade  parties  defeudants.  De- 
fendant Stees  made  default.  Defendaqts  Bryan  &  Hard- 
caette  answered  and  setup  the  recovery  of  judgment  against 
one  Jackson  and  defendant  Stees  as  partners  at  the  October 
term  of  that  court,  A.  D.  1861,  and  that  on  August  26th, 
1862,  the  said  E.  ^  of  N.  E.  },  Sec.  14,  was  levied  on  under 
an  execution  issued  under  such  judgment,  and  claimed  to 
be  encumbrancer^  and  purchaa^rs  for  a  valuable  considera- 
tion without  notice.  The  plaintifls  replied,  denying  that 
Bryan  ^  ELardcastle  aire  purchasers  and  encumbrancers 
tirithout  notice. 

The  cause  was  submitted  on  the  pleadings,  and  the  court 
below  ordered  that  the  mortgage  be  rectified  as  prayed  for, 
and  that  Bryan  &  Hardcastle  had  a  prior  lien  over  that  of 
plaintiffs  on  the  land,  and  ordered  the  land  sold  and  the  pro- 
ceeds to  be  applied:  First,  to  the  payment  of  the  judgment 
of  Bryan  &  Hardcastle  against  Jackson  &  Stees,  and  sec- 
ondly, to  the  payment  of  the  mortgage  debt.  The  ease 
comes  fe  this  court  on  exceptions  to  the  judgment  so  ren- 
dered. 


j:aj^uakt  T£rm,  1864.  m 
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Elmore  dh  Jfartiny  for  plain  tiflb  in  error. 

let.  The  defendant  Stees  w^a  tmstee  (there  being  a 
mistake  in  the  description  of  the  land)  for  the  plaintiffs  in 
error.  (1  Peters,  444;  4  KealfB  Oom.,  154,  n.  a.;  1  Ohio, 
257.) 

[^38]  The  plaintiflEs  were  the  mortgagees  in  equity,  and 
mortgagees  are  equal  to  and  in  fact  purchasers.  (7  Ohio 
70;  2  0randi,  S55;  8  Oranch,  73,  and  authorities  cited  in 
7th  Ohio) 

3d.  Plaintiffs  in  error  had  a  specific  lien.  The  defend- 
ants had  a  general  lien;  the  specific  lien  will  be  protected 
in  equity.    See  authorities  above  cited. 

4(h.  The  plainti&  in  error  have  a  specific  eqnitable  lien 
Qi^  :the  land;  this  interest  .will  be  protected  by  courts  of 
equity.  (Qhio  S.,  11&,  and  ^titboritiea  cij»d;  8  Missouri, 
161;  1  Paige  Ch.,  128;  4  Paige  Ob.,  14.) 

5th.  Whatsoever  interest  Stees  had  in  this  land  on  the 
fir^t  day  of  the  term  at  which  the  judgmeut  was  rendered, 
is  liable  qnder  the  judgment.  The  authorities  which  we 
have  cited,  we  think,  clearly  show  that  the  legal  estate  was 
in  Swartz  &  Sprin^r^  and  that  Stees  only  held  the  equity 
of  redemption.  To  that  e;stent  under  See.  438  OivU  Oode, 
his  interest  is  liable  under  the  judgment 

'  6ih.  Section  13,  p.  355,  Oomp.  JL.,  1862,  providee:  «*]Jfo 
instrument  affecting  real  estate  is  .of  any  validity  against 
subsequent  purcliasers  for  Valuable  consideration,  without 
notice^  if  it  is  not  recorded.'!  f^Ave  the  defendants  Bry^rn 
&  Hardcastle,  purchasers  by  the  recovery  of  their  judg- 
ment within  the  meaning . of. tiiis  section?  Sec.  1,  par.iJSd 
on  p«  83S^  determines  the  meaning  of  the  word  '^pi^rcbaser." 
Webster  says  "purchaser",  m^ns  "one  who  obtains;  tb^ 
property  of  another  by  paying  .its  equivalent  in  .UMjn^y^V 
The  defendants,  Bryai^  &  Q^ai^  have  npt  )dpiie_  this; 
they  do.  Qoj;  pretend .  to  JM^v^paid .  anything  jGor  the  liiud, 
^^h  ^)^y  ^^^'  ^k^J.  ^^^^  ^  ^^^^'  which  ii^ay:, or..  n^^yi)PQt 
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ripen  into  a  purchase,. with.  noti(5e,  after  the •commenopment 
of  the  action  on  the  note  and  mortgage. 

^  Boa vier  defines  the  word  purchaser  m  common  parlance, 
die  buying  of  real  estate  or  of  goods  and  chatties;  ^in  its 
technical  sense;  thQ  acquisition  of  an  estate  otherwise  than 
by  descent.  A  judgment  is  not  a  lien  on  land  sold  before 
:[*??9]  judgment,  but  not  conveyed.  (I  Ohio,  357;  15 
Ohio,.o68;  5  Ohio  St.,  311.)    { 

'  Tth.  An  ndrecorded  deed  is  good  against  a  judgment 
lien  if  recorded  before  sale  under  the  judgment  •  (14  Mis- 
souri,'170?  20  Missouri,  138.)    ' 

'    '■•■-.'  • 

i\r.  p.  Case,  for  defendants  in  error,  Bryan  &  Hardcasde. 

1st.  Bi^yan  &  Hardcastle  when  they  recovered  judg- 
ment against  Betiben  Stees,  obtained  a  lien  upon  all  his 
real  estate  in  Shawnee  county.  (Oonip.  E.,  1862,  §  433, 
page  194.)  '        • 

On  Aug.  26th,  1862,  Bryan  &  Hardcastle  caused  an  exe- 
cution to  be  issued  out  of  said  court  and  delivered  the 
s&me  to  the  sheriff  of  said  county^  who  levied  the  same 
on  the  land  ill  controversy,  and  thereT^y  continued  the  lien 
given  them-  by  tte  statute,  Sec.  459*,  p^  202,  and  charged 
this  land.  Plaintiffs  in  eri-or  were  bound  to  take  notice  of 
our  judgment,  execulion,  and  levy  at  their  peril.  (See  Seps. 
'87-88,  Oomp.  L.,  1862,  p.  138.) 

'2d.  The  mortgage  of  plaintiffs,  as  against  the  defendant 
Stees  was  valid  without  recording,  and  if  a  mistake  was  made 
in  the  description  of  the  land  intended  to  be  mortgaged^  the 
same  might  be  reformed  at  any  time  while  the  title  re- 
niainedin  him,  but  when  other  parties  became  incumbran- 
cers, either  by  mortgage  or  judgment  Hen,  Swarts  <& 
Springer  lose  the  right  to  have  the  same  Informed,  and 
tliereby  otist  prior  acquired  and  vested  rights.  (See  4  Ohio 
St.,  52;  16  Ohio,  60;  2  McLeaii,  65.) 

8d.  tf  Bwarts  iife  Springer  obtained  any  interest  in  the 
land  ill  contrbv^ersy,  it  was  a 'mere  equitable  interest,  and 
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the  deacription  Uing '  detaotire,  no  legal  estate  passed  ^to 
the  pla^tiff  prior  to  the  obtauiing  of  the  jiidgmept  lien  by 
Bryan  &  Ilardoastle,    (See  14  Ohio,  428;  13  Ohio,  148.) 

B;  the  statute  (Comp.  L.,  1863, 355,  §  13^  no .  deed  is 
of  [*240]  any  validity  as  against  subsequent  pnrcliasers  or 
iDCumbram^ers  unless  recorded  in  the  couuty  M^here* the  land 
lies.  (See  16  Ohio,  533.)  A  deed  or  mortgage  duly  exe- 
cuted and  recorded,  is  only  evidence  of  the  incumbrance 
disclosed  in  the  deeds,  and  subsequent  purchasers,  oi*  in- 
cumbrancers, are  not  bound  by  the  party's  intentions,  and 
if  the  grant  as  intended  by  the  parties  but  not  nominated 
in  the  bond  was  incomplete  at  the  time  the  mortgage  was 
tiled  of  record,  and  so  remained  up  to  the  time  I^ryan  & 
llardcastle  recovered  their  jadgment  lien  against  the  real 
estate  of  Beuben  Stees,  then  Swarts  &  Springer's  is  post- 
poned to  the  lien  of  Bryan  &  Hardcastle  by  their  own  neg- 
iect,  and  by  operation  of  law.  (Compiled  Laws'^  1862,  355, 
§13.;  16  dVoi  533;  13  Ohio,  148;  5  Ohio  St,  4S;.  8 
Ohio  St,  S09;  2  McLean,  341.)  \  .      '" 

Parties  who  sit  idly  by  and  allow  others  to  obtain'  valid 
and  vested  rights,  cannot  set  up  an  outistandihg  c^nd  aefec. 
tivo  mortgage  and  thereby  defeat  pi4or  viested-nens  6f  inno- 
cent purchasers  and  incumbrancers  ibr  valueJ  It  is  the  fault 
of  the  lilaintifis  that  their  incumbrance  was  not  alii^inst 
all  the  world  placed  upon  the  r^rd  upon  thV  corffect  J  of 
the  1^  section  of  land.  Can  they  now  take  advantage  of 
their  own  wrong  and  be  subrogate  to  tlie  VeBted  rights 
of  the  defendants,  Bryan  &  Hardcastle?    {S^  16  Ohio,  59.) 

Where  landd  are  bound  hj  a  valid  aiid  subsisting  lien  or 
judgment  as  conclusively  shown  here,  and  a  ^le  of  the  Itod 
has  passed  the  legal  title  to  another,  courts  of  law  or  ecjuity 
have  no  power  to  subject  them  to  the  payment  of  the  debts 
of  the  judgment  debtor,  neither  fate  the'  court  any  leglil  br 
equitable  authority  to  reform  and  declare  a  defective  mort- 
gage a  lien  upon  the  i*eal  estate  of  a  Judgment  debtor,  and 
thereby  postponing  the  valid  judgment  lien  of  a  judgment 
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creditor.  ThedeedofdefeaaaDoeof  BeobeaStoee  to  Swarts 
and  Springer  ooaVejed  no  iotereet  either  legal  Or  eqnitable 
as  against  the  jadgment  lien  of  Bryan  &  Hftrdcastle,  aa  to 
the  land  covered  by  oar  lien. 

-     [*311]  The  opinion  of  the  Ooart  waa  delivered  by 

Cbozieb,  0.  J. — Tlie  only  question  neoessary  to  be  de- 
cided in  this  case  is  as  to  the  priority  of  the  liens  of  tbe 
mortgage  and  judgment.  It  is  insiBted  by  the  judgment 
creditors  that  becanae  there  was  no  mortgage  describing  the 
lands  they  seek  to  subject  nnder  their  judgment  upon  the 
records  of  the  county,  nor  bad  they  any  notice  of  such  mort- 
gage,  nor  wai  there  in  fact  any  anch  mortgage  in  existence, 
their  jadgment  became  tM  nrot  lien  npoii  the  lands  from 
the  date  of  its  rendition;"t^'a^' they  had  no  notice  of  the 
existence  of  any  incumbrance  bpon  the  land  when  their 
judgment  was  rendered ;  that  a  correction  of  the  description 
of  the  land  in  tlie  mortgage  by  the  cour^  suBseqnently  to 
ihiit  time,  CDuM  not  deprive  them  of  their  prior  li^n,  be- 
cause  they  bad  no  notice  of  the  mistalte. 

Jf  the  judgment  creditors,  without  notice'of  the  defect 
ill  the  piaiatiffb'  mortgage,  had  become  the  gu;%hasers  of 
the  land,  or  haiJ  taken  a  mortgage  thereon  to  secure  their 
debt,  there  woiilil  not  bo  much  question  but  that  their  title 
in  the  one  (»ie  and  tljeir  lijen  in  the  other  would  nf>t  be 
prejudiced  by  a  subsequent  reformation  of  the  plaintifts* 
mortgage.  The/  would  then  be  "  purchasers  for  a  valuable 
coueideration  without  notice,"  within  the  meaning  of  sec- 
tion 13  of  the  aijt  regulating  conveyances.  (Copip.  Layrs, 
1863,,p.355.)  ■    ,     v.  ; 

Bat  that  section  do^fii^i^ot  .extend  the  benefits  of  a  want 
of  notice, to  J4idgmebt  .^ii,-^^der8.  ,  They  are  not  "pur- 
obasers,"  Their  lien  is  upon  the,".lapil8  ^d  tenenients  of 
the  debtor,"  and  not  upon  Ianf}s;and  tenepien js  not  fu  fact 
b^flngiBg  to  him..    (Code,  §  433.)  . 


JANUARY  TERM,.  1884.  887 


Opunon  of  &e  Ooort. 


In  this  case  the  lands  in  question,  for  the  parpose  at 
BCvcoriDg  the  payment  of  the  plaintiffi^  debt,  were,  in^  equi- 
ty, the  plainti£b'  lands.  The  District  Ciourt  in  their  judg- 
ment so  find,  and  as  thay  court  had  the  legal  power  so  to 
find,  we  are  bound  to  presume  they  had  sufficient  evidence 
upon  which  to  make  that  finding;  and  it  can  make  no  dif- 
ference to  these  judgment  creditors  haw  that  finding  was 
[*242]  made,  or  that  the  facts  upon  which  it  was  predicated 
came  to  their  knowledge  after  the  date  of  their  judgment 
They  have  nothing  to  do  with  the  question  of  notiee.  The 
recording  act  does  not  apply  to  them.  The  only  question 
they  had  anything  to  do  with  was,  whether  the  land  had 
been  pledged  to  the  plaintiff.  If  it  had  been  so  pledged, 
in  fact  before  the  rendition  of  their  judgment,  it  was  wholly 
immaterial  to  the  judgment  creditbk'S  whether  they  had  any 
notice  whatever  of  the  fact.  {Oouverneiter  v.  TiPu^j  6 
Paige's  Ch.  847.)  The  District  Court  found  they  were  so 
pledged,  and  we  are  not  asked  to  disturb  that  finding. 

Several  cases  from  tiie  reports  of  the  Supreme  Court  of 
Ohio  were  cited  by  the  counsel  for  the  judgment  creditors 
to  establish  the  position,  that  because  there  was  no  mort- 
gage upon  the  records  whereby,  upon  its  fSace,  these  lands 
were  pledged  to  the  plaintiffs,  their  judgment  was  a^prior 
lien.  We  do  not  think  any  of  those  cases  in  point  under 
the  Ohio  statute,  as  construed  by  the  Supreme  Court  of 
that  State.  No  mortgage  was  of  any  validity  whatever, 
except  betwe^i  the  parties  to  it,  unless  recorded.  As '  to 
third  parties,  including  purchasers,  encumbrance  and  judg- 
ment lien-holders,  whether  they  had  actual  notice  of  its  ex- 
istence or  not,  unless  recorded,  it  was  wholly  void.  Our 
statute  is  different  in  this  respect.  A  mortgage  here  is 
good  against  every  body  who  has  notice  of  its  existence, 
whether  recorded  or  not  recorded,  hence  the  inapplicability 
of  the  Ohio  authorities. 

We  think,  therefore,  that  the  lien  of  the  mortgage  is 
prior  to  that  of  the  judgment,  and  that  the  District  Court 
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erred  in  directing  the  judgment  to  be  first  satisfied  oat  of 
the  proceeds  of  the  sale  of  the  land.  The  jadgment  of  that 
conrt  is  in  this  respect  reversed  at  the  costs  of  the  defend- 
ants, Bryan  &  Hardcastle,  and  in  all  other  respects  ap- 
proved, and  tlie  canse  will  he  remanded  to  that  coart,  and 
the  court  directed  to  render  jadgment  declaring  the  [*2%3] 
lien  of  the  mortgage  prior  to  the  lien  of  the  jadgment,  and 
ordering  the  amount  foand  dae  the  plaintiff  to  be  first  paid 
out  of  the  proceeds  of  the  sale  of  the  land. 
All  the  jostices  ooncorring. 


R.  8.  Stevsns  v.  Yiotobia  Smith.* 

1.  Indians:  Treaty.  A  deed  duly  acknowledged,  dated  August  14Uu 
1860,  from  one  of  the  reserveea  mentioned  in  the  6th  section  of  the 
Treaty  with  the  half-breeds  of  the  Kansas  Tribe  of  Indians,  of  June  3d. 
1825,  to  lands  reserved  by  said  treaty  to  said  Indians,  it  not  being  the 
mode  of  conveyanoe  pointed  out  by  section  2,  of  act  of  Congress  of 
May  26th,  1860,  is  void,  and  is  properly  rc^jected  as  evidence  in  an  action 
•brought  by  the  gnintor  therein  to  recover  i)oe8e88ion  of  land  therein 
described. 

2. :  Cotweyance:  Bestriclion.     At  the  time  of  the  execution  of  the 

deed,  the  titJe  to  these  lands  was  by  the  treaty  and  section  1  of  act  of 
Congress  of  May  26th,  1860,  vested  in  the  then  living  reservees,  and 
the  Secretary  of  the  Interior  was  by  section  2,  authorized  to  sell  the 


^Tliia  CMe  prawnting  Um  tame  podnta  aa  thoM  of  B,  3,  BUveru  «.  P€-la^u  D€  Aubrie 
and  B.  8,  Stn&nt  «.  B^UHmtrtt  and,  hftTlng  bacn  dadded  at  Iha  aama  ttma,  a  repoct  of 
bxA  ona  la  proaantad.    [Bir.] 

koB.  -Thia  caaa  waa  aiBrmad  by  tha  Saprema  Oourt  of  tba  Unitad  Stataa  daoidiiig 
tliat  under  aot  of  Oongiaaa  of  Xaor  Wtht  ISSO,  nfanrlng  to  tha  traa^  of  Jana  Sd,  183B, 
batwean  t]ia  United  Stataa  and  tha  nation  of  Sanaaa  Indians  (which  raaarred  certain  traoto 
of  land  for  tha  benaUt  of  paitioolar  half-breed  Kanaaa  Indiana  named),  and  granUxkg 
"the  titles  infeenst,  nd  aetata  of  the  United  Stataa,*'  to  tha  reaarvaai  maotloiiad  In  that 
treaty,  and  providing  that  tha  Secretary  of  the  Interior,  when  reqoaatad  by  any  one  of  the 
Indiana  named,  **iB  hereby  authoriaed**  to  adl  the  pieoea  raaerYed  for  anch  Indiana  i  the 
roacgyeea  had  no  anthocity  to  aeU  tha  lands  Indepandantly  of  aaaant  by  the  Seeratary  of 
tha  Interior;  and  any  andi  aala  waa  roid.  A  atatata  granting  pieoea  of  landa  to  Indiana, 
and  pieaorlbtaig  a  apeoiJio  mode  in  whlch.thay  may  aell,  forbida  by  implioatiitti  a  aaleinda- 
pendantlyoftliamoda.  (iSffii^A  «.  iStoat,  10  WaU.,  821.  Seaalao  (7/arik«.ia^ra»ltf  Kaa., 
173;  siue  Jackst «.  Johnson  Co»,  8  Id.,  354;  Scqfint  v.  OrandsUnf,  la  Id.,  468;  Clark 
-V.  £«Mir,  14  Id.,  48(1.)  -^ 
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88100  for  the  beneftt  of  the  resenrees,  the  proceeds  of  which  under  aec- 
tion  3,  were  to  be  paid  to  the  reservees  or  applied  for  their  benefit. 
The  treaty  and  this  act  of  session  were  intended  to  give  the  reservees 
full  and  complete  title  bat  with  restrictions  as  to  the  mode  of  convey- 
anoe.  The  removal  cf  these  Testrictions  hi  jomt  resohition  of  Con- 
gress of  July  17th,  1862,  cannot  be  constaned  to  make  a  void  convey- 
ance  valid. 

ETrorfrom  Shawnee  District  Ooyrt, 

Tek  facts  of  the  ease  ^uflSciently  appear  in  the  opinion  of 
the  oourt. 

Wilson  Shannon^  for  plaintiff  in  error. 

By  the  6th  Article  of  the  treaty  between  the  United 
States  and  Kansas  tribe  of  Indians  of  Jnne  8d,  1825 
(7  TJ.  S.  Stat,  at  Large,  244-5),  certain  reservations  arc 
[^^4]  made  one  mile  square,  to  certain  half-breed  Indians 
named.  The  defendant  in  error  was  entitled  to  one  of  said 
reserves,  to  be  located  on  tlie  north  side  of  the  Kansas  river, 
nnmbe'red  in  the  order  named  in  the  treaty.  They  were 
surveyed,  located  and  nnmbered  according  to  the  treaty. 
The  government  always  constrned  this  treaty  as  giving  to 
ttxe  reservees  only  a  life  estate,  while  the  reservees  always 
claimed  it  was  the  intent  of  the  Sjmsas  If ation  to  give  to 
the  reservees  an  absolute  title  in  fee  simple.  This  constmc- 
tion  was  sanctioned  by  the  Kansas  Nation.  But  to  remove 
all  doubt  as  to  the- title  Congress  by  act  of  May  26th,  1860 
(U.  S.  Stat,  of  1860,  p.  21,  Sec.  1),  enacted  that  ''all  the 
title  interest  and  estate  of  tHe  United  States  is  herebv  vested 
in  the  said  reservees  who  are  now  living,  to  the  land  re- 
served, set  apart  and  allotted  to  them  respectively  by  Art.  6 
of  said  treaty,  and  in  case  any  of  said  reservees  named  in 
said  6th  Art.,  are  deceased,  leaving  heirs,  then  all  the  title, 
inteirest  oY  estate  of  the  United  States  to  the  land  allotted  to 
such  deceased  reservees,  is  hereby  vested  and  confirmed  in 
^ooh  persons  as  shall,  by  the  Secretary  of  the  Interior^  be  deci- 
ded to  be  the  heirs  of  such  deceased  reservees.^'    **fiut  noth- 
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ing  herein  contained  shall  be  constrned  to  give  anj  force, 
efficiency  or  binding  effect  to  any  contract  in  writing  or 
otherwise  tor  the  sale  or  disposition  of  any  lands  named  in 
this  act  heretofore  made  by  imy  of  the  said  resenrees  or 
their  heirs." 

There  is  a  second  and  third  section  to  this  act  bat  neither 
interfere  with  the  first  above  set  forth. 

By  a  resolution  of  Congress  of  1862  [2  Sess.,  p.  628],  §§ 
2-S/act  May  26th,  1860,  are  repealed,  and  so  much  of 
the  above  section  as  authorizes  the  Secretary  of  the  Interior 
to  decide  what  persons  are  heirs  to  deceased  reserv^cs. 
This  leaves  the  granting  part  of  the  act  of  1860  in  force. 
The  finst  section  of  the  act  of  1860,  being  a  grant  coiild 
not  be  repealed,  by  Congress.  We  olaim  tliat  the  treaty 
of  :)825,  and  the  act  of  1860  give  to  the  reservees  and  to 
the  heirs  [^^5]  of  deceased  reservees  an  absolnte  or  fte 
9^ffn/pl6  tUle  t<^  .\}m  land.  The  d0fendant  in  error  became 
by  virtue  of  the  treaty  and  act  aforesaid,  vested  with  the 
absolute  fee  in  the  land  which  had  been  allotted  to  him  as 
aforesaid.  .  After  the  passage  of  the  granting  act  of  1 860, 
the  defendant  in  error,  conveyed  to  plaintiff  the  premises 
in  controverpy.  The  plaintiff  in  the  court  below,  having 
made  out  e^primafacie  case  rested.  The  defendant  below 
then  offered  in  evidence  his  deed  from  the  plaintiff  below, 
dated  subsequent  to  the  granting  act  of  1860. 

Counsel  tor  plaintiff  below  objected,  and  the  deed  was 
ruled  out  on  the  ground  that  the  plaintiff  belpw  had  no 
right  or  authority  to  convey.  An  exception  to  that  roling 
rai0eis  the  question  in  this  oase. 

It  i^  provided  in  Art.  11th  of  thetneatyof  1825,.  that 
''tb^  said  Kansas  Nation  shall  never  aelU  reliaqoiah.  or  in 
any. manner  dispose  of  the  lands  herein  i^served,  to  any 
other  nation,  person  or  persons  whatsoever,  without  the  per- 
ials$H)iO  o£  the  jUoited  States  for  that  purpose  firet  b^d  wd 
obtiW0d,iu%  a^tioloilflit  aliM^tra^t  is  qedied  to.4he  United 
Stot»s.;i,3y  th^  seoQud  article  a  ve)py  lerge.tyaot  is  r^seryed: 
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oat  of  the  eession  in  the  first  Art  named  for  the  Kansas 
Natkm. 

Nof^y  the  land  whieh  the  Kansas  Nation  shall  never  sell 
as  provided  in  the  eleventh  article  has  reference  to  the  Na- 
tional Beservation,  specified  in  the  second  section,  and  has 
no  relation  to  the  individual  reservations  mentioned  in  the 
6th  article^  These  individual  reservations  belonged  to  in* 
dividnals.  And  the  £aii8as  Jfation  conld  not  sell  them 
withont  violating  or  rendering  nnll  and  void  the  sixth  arti- 
tide.    '  • 

Judge  PMU  decided  in  an  ejectment  snit  in  Jefferson 
cQQntj,  brought  to  recover  possession  of  one  of  these  sec* 
tions,  by  a  grantee  of  one  of  the  reservees,  that  the  reservees 
had  ^  feci  simple  title  and  had  a  right  to  sell  and  vest  the 
fee  in  the  grantee.  This  decision  was  made  in  1859,  and 
oefore  the  passage  of  the  act  of  1860.  Since  the  [*246]  pass* 
age  of  ithis  act,  there  can  be  no  doubt  as  to  the  character  of 
the  title  of  the  reservees  and  the  heirs  of  reservees.  They 
had  Xkefee  and  can  eonvey.  The  very  object  of  the  act  of 
1860  was  to  give  to  the  reservees  a  perfect  title--^lear  of  all 
doubt  or  dispnte. 

J.  db  D>  BrochjoayAox  defendants  in  error. 

The  deed  from  defendant  in  error  to  plaintiff  in  error, 
which  was  oflbred  in  evidence  below,  was  null,  and  there- 
fore unavailing  to  show  title  in  defendant  below. 

The  land  described  in  the  deed  was  reserved  to  the  de- 
fendant in  error,  by  the  provisions  of  a  treaty  made  on  the 
3d  day  of  June,  A.  D.  1825,  between  the  United  States 
and  the  Kansas  Nation.  The  defendant  in  error  remains  a 
member  of  that  nation,  is  recognized  as  such  by  the  sixth 
article  of  the  treaty,  and  by  act  of  Congress  6f  1860,  and  by 
the  goverhment,  by  paying  ^her  an  annuity  with  the  other 

members  of  the  tribe:  '    '^•'':         

'  EV-the  11th  section  qf  tbei  tr^ty  it  is  stipulated  that  the 
saiddfeahsas'^'Natlon  shall  never^sell,  relinquish,  or  in  any 
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iBflaDjesr  dispose  bf .  tiie  lands  ihereiif  reBerved  to  any  other 
imtion  or  persons  whatsoever,  without  permission  of  the 
United  States  for  that  purpose  first  hadv  (U.  8.  Stat  at 
Large,  245-347.) 

By  the  provisions  of  that  section  the  Indians  were  to  re- 
miain  under  the  proteotion  of  the  United  States.  Bj  sec- 
tion 1  of  the  act  of  Congress  approved  May  96th'  1860,  the 
title  of  the  United  States  to  the  land  was  vested  in  the 
reservee.  Section  2d  prescribes  the  manner  in  which  the 
land  may  be  sold,  to  wit:  by  the  Secretary  of  the  Interior 
in  accordance  with  such  rules  and  regnliettloile'  as  may  be 
prescribed  by  the  Commissioner  of  Indian  Affairs,  and  ap- 
proved by  the  Secretary  of  the  Interior,  and  patents  to  be 
issued,  etc.  The  first  section  provides  against  giving  any 
force  to  any  contract  for  the  sale  of  the  lands  theretofore 
made  by  the  reservees  or  their  heirs. 

[*247]  It  is  evident  it  was  not  intended  that  any  con- 
veyance of  these  lands  should  be  made  by  the  reservees. 
The  stipulations  in  the  treaty  are  positive,. especially  that 
the  nation  should  never  sell  withont  consent  of  the  United 
States.  This  restriction  applies  to  every  member  of  the 
tribe.     {Goodell  v.  Jacksoriy  20  Johns.,  694-733.) 

The  act  of  1860,  did  not  abrogate  the  restrictions  of  the 
treaty.  The  prohibition  continued  in  force — the  manner 
of  selling  was  designated  in  tlie  same  act.  There  is  no  am- 
biguity in  it.    The  statute  needs  no  interpretation. 

Where  an  affirmative  statute  provides  the  particnlai 
manner  in  which  an  act  is  to  be  done,  then  the  statute  by 
implication  forbids  its  being  done  in  any  other  manner. 
(12  Iowa,  158;  Shawnee  County  v.  Garter^  2  Eas.,  115, 
dnte.) 

It  is  a  salutary  rule  of  law  that  b\1  contracts  which  have 
for  their  object  anything  contrary  to  the  provisions  of  any 
statute,  are  void,  and  a  contract  which  contravenes  the 
policy  and  spirit  of  a  statute,  is  equaUy  void,  as  if  against 
its  positive  provisions.    {Hunt  v.  JSTniokerboidkerf  5  Johns» 
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Opinion  of  the  Court. 

S82-«4;  PeUiffs  Achn.  t.  PeUWs  DUirihuUet,  89  Ala.,  288; 
8t.  lieviB  Indiana  v.  Drum'^  19  John.,  127;  Lee  "v.  Glo9i>er^ 
8  Ciow.,  189;  Jackson  v.  Wood,  7  Johns.,  290;  3  Ind.,  494; 
8  Id. ,  6.) 

Tho  opinion  of  the  court  was  delivered  by 

KiNQMAK  J. — T^e  defendant  in  error  brought  suit  to  re- 
cover possession  of  a  part  of  the  tract  of  land  reserved  to 
the  half-breeds  of  the  Kansas  tribe' of  Indians,  by  the  eth 
section  of  the  treaty  of  June  3d,  1825.  It  was  admitted  on 
the  trial  that  the  plaintiff  below  was  one  of  the  reservees 
mentioned  in  that  section,  and  that  the  premises  sought  to 
be  recovered  in  the  action  were  part  and  parcel  of  the  special 
tract  so  reserved  to  the  plaintiff  by  said  treaty,  and  that 
said  plaintiff  was  in  possession  of  said  premises  on  the  14th  , 
day  of  August,  1860. 

[*248]  The  defendant  below  (plaintiff  in  error),  then 
produced  in  court  and  offered  to  read  in  evidence  a  deed 
from  the  plaintifiT  below,*  to  the  defendant,  conveying  to  the 
defendant  the  premises  in  controversy.  The  deed  bore  date 
Augnst  14th,  1860,  and  was  properly  acknowledged  on 
that  day.  Plaintiff  objected  to  the  reading  of  the  deed,  and 
the  objection  was  sustained.  The  only  question  presented 
in  this  case  is,  whether  the  court  erred  in  refusing  to  per- 
mit the  deed  to  be  read. 

Congress,  in  legislating  upon  these  lands  by  act  of  May 
26th,  1860,  had  declared  in  the  first  section,  "That  all  the 
title,  interest  and  estate  of  the  United  States  is  hereby 
vested  in  the  said  reservees,  who  are  now  living,  to  the 
land  reserved,  set  apart  and  allotted  to  them  respectively 
by  the  sixth  article  of  said  treaty." 

The  second  section  provides  furthcir: 

"That  in  case  any  of  the  r^ervees  now  living,  or  the 
heirs  of  any  deceased  reservees,  shall  not  desire  to  reside 
upon  6t  occupy  the  lands  to  which  such  reservees  or  such 
heirs  are  entitled  by  the  provisions  of  this  act,  the  Secretary 
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of  the  Interior,  when  reqoested  bj  them  or  either  of  them 
so  to  do,  is  hereby  anthoriced  to  sell  snch  lands  belonging 
to  tliose  so  requesting  him,  for  the  benefit  of  snch  reser* 
vees  or  such  heirs." 

The  third  section  provides: 

^^That  the  proceeds  of  the  land,  the  sale  of  which  is  pro- 
vided for  by  this  act,  shall  be  paid  to  the  parties  entitled 
thereto,  or  applied  by  the  Secretary  of  the  Interior  for  their 
benefit  in  such  manner  as  he  may  think  most  advantageous 
to  their  interest." 

This  was  the  law  in  force  at  the  time  the  deed  offered 
was  made,  and  its  construction  presents  no  great  difficulty. 

The  treaty  of  1825  and  the  act  of  cession  of  May  1860, 
were  intended  to  give  to  the  plaintiff  the  full  and  complete 
[*249]  title  to  the  land  in  controversy.  But  Congress  in 
the  exercise  of  a  guardian  care  over  tlie.  interests  of  this 
race,  and  knowing  how  liable  they  would  be  to  become  the 
prey  of  their  more  covetous  neighbors,  made  such  provis- 
'ion  in  the  same  law  as  they  deemed  would^  be  likely  to  se- 
cure to  the  reservees  the  benefit  of  the  lands  ceded  to  them. 
If  they  retained  possession  and,  made  improvements,  they 
and  theirs  got  the  benefit  of  their  labors.  If  they  did  not 
desire  to  occupy  and  own  the  lands,  then  the  Secretary  of 
the  Interior,  at  their  request,  was  authorized  to  sell  the 
same  and  either  pay  over  the  proceeds  to  the  parties  en- 
titled thereto  or  otherwise  apply  the  same  for  their  benefit 
as  in  his  discretion  might  seem  best.  So  that  the  benefit 
of  it  inured  to  the  reservee  for  whom  it  was  sold.  It  is  ev- 
ident that  Congress  intended  by  the  act  of  cession  to  pass 
the  land  to  the  reservees  with  such  restrictions  as  would 
prevent  the  property  from  being  squandered,  or  the  reser- 
vees made  the  victims  of  the  cupidity  and  adroitness  of 
their  more  civilized  neighbqrs. 

Having  designated  the  particular  mode  in  which  the  res- 
ervees could  dispose  of  their  lands,  and  the  guardianship 
which  should  be  exercised  over  the  disposition  of  the  pro- 
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t  oeedSy  in  the  8ame  law  which  ceded  the  laad9,  can  a  sale  and 
coDveyanoe  made  in  anyother  way  be  valid?  If  so,  then 
it  was  in  the  power  of  the  reservees  to  entirely  defeat  the 
beneficial  provisions  engrafted  into  the  law  for  their  pro- 
tection. The  barriers  erected  by  the  law  to  protect  and 
guard  the  interest  of  the  reservees,  would  fail  of  their  pur- 
posa  The 'restrictions  which  entered  into  and  formed  part 
of  the  grant,  would  be  entirely  avoided.  We  think  that  any 
other  conveyance  than  one  made  as  prescribed  by  the  act  of 
Congress  quoted  would  violate  important  and  essential  pro- 
visions of  that  law  and  would  therefore  be  invalid  and  void. 
By  joint  resolution  of  Oongrees,  of  July  .17th,  1862,  the 
second  and  third  sections  of  the  law  of  1860,  were  repealed 
{^90]  —thus  ii^QEioving  the  restriction  upon  the  alienation  of 
Ihe  profi^rty.  The  first  section  of  the  law  being  a  grant 
QOuld  not  he  repealed,  and  no  attempt  is  made  to  do  sou 
But  this  removal  of  the  restriction  caa  by  no  means  be  con- 
straed  to  make  a  void  conveyance  valid.  The  deed  from 
'  Yictoria  Smith  to  Stevens  was  therefore  properly  rejected. 
Judgment  below  affirmed. 
%  All  the  justice  concutring. 


"  Mathew  Malonb  v.  Johk  Mubphy. 


4t 


1.  Matob'b  coubt:  Cam/tUutional  law,  Artide  3  of  *'An  act  to  inoor- 
porate  cities  of  the  State  of  EauBas/*  providing  that  the  Mayor  ''shall 
have  original  jurisdiction  of  all  offenses  against  the  laws  of  this  State 
cotmmtted  within  the  hnits  of  the  city,  and  by  virtue  of  his  office  shall 
be  a  justice  of  the  peace/*  taken  in  coiu'unction  with  the  Criminal 
Code,  authorizes  the  Hayor  of  Leavenworth  to  use  all  the  machinery 
necessary  to  hold  an  o&ader  to  bail,  that  may  be  employed  by  a  jus- 
tioe  of  the  peace.  When  the  Mayor  is  thus  sitting,  the  tribunal  is  a 
oomt  within  the  meaning  of  section*  1,  of  Art.  8,  of  the  oonstitotioii 
and  the  proceeding  is  a  prosecution.    (See  Anthony  v,  Halderman^  7 

,..  Eas.,>65«laM.V 

—  -  --      -  -  -      —^  -        -  -        -  —  -  — — ■ — -^^— — --  - 


1.  It  to  not  neiMMMy  quit  the  kgidjlttw>  toother  to  €Wrt>a  court,  w  to  oonf(»JiidlW 
dal  poiver,  ilioidd  flfst  In  tflrmo  ortato  »  oonrt    {Prtll «.  McDonald,  7  Km.,  447.) 
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2.  MALioioui  PBO8BC0no2f :  Damagea.  la  ao  action  for  malicioiM 
pioaecatioQ  the  rale  in  measonng  damageey  which  limitB  thein  to.oom* 
penaation  only,  is  deemed  most  nearly  logically  cocrecl,  hot  the  role 
allowing  ''Tindictive  damages'*  will  not  be  disturbed  when  a  change 
will  make  no  difference  in  resnlts.  Hie  necessity  of  great  caution  in 
giving  the  rule  recognized.* 

8.  :  Malice:  Probable  cause.    ^'Malice**  and  ''want  of  probi^le 

.  cause/*  ace  both  necessaiy  to  snatain  an  action  for  malidous  pioseca- 
cntion,  and  both  mnst  be  sustained  by  afilrmatiTe  proof  found  from  the 
testimony  as  facts.  The  jury  may  infer  malice  from  want  of  probable 
cause,  but  they  are  not  bound  so  to  infer  it.  A  charge  to  the  jury  in 
such  case,  that  malice  was  implied  f]x>m  want  of  probable  cvate  luld 
eooneooB.' 

Error  from,  Leavertnaorth  District  Court, 

This  was  an  action  for  malicions  proeeeation,  brongbt  in 
the  District  Court  of  Leavenworth  county  by  detodant  in 
error  against  the  plaintiff  in^^  enor.  The  action  arose  as 
follows:  Plaintiff  in  error  made  tin  affidavit  before  D.  R 
[*261]  Anthony,  Mayor  of  the  city  of  Leavenworth,  aver- 
ring  "that  on  the  18th,  day  of  October,  A.  D.  1868,  one  * 
John  Murphy  did  feloniously  steal,  take  and  carry  away  one 
over-coat  of  the  value  of  eight  dollars,  one  saddle-bags  of 
the  value  of  three  dollars,  one  pistol  of  the  value  of  four- 
teen dollars,  two  blankets  of  the  value  of  six  dollars  each« 
all  the  property  of  said  affiant."  A  warrant  was  thereon  by 
the  Mayor  issued  and  Murphy  arrested  and  brought  beibre 
the  Mayor  who  proceeded  to  hear  the  charges  against  him, 
whereupon  he  was  discharged. 

In  this  action  in  the  court  below,  it  was  in  the  petition 

2.  AJmyiswithoriied  to  give  ezmplny  dflmaeai.  iAa»tb0  elanieiiti  of  fr»id,  mil- 
k»,  gioM  nflgligc«i06»  or  ojnyioiiiUm  mingle  in,  and  form  «  part  of i  ttio  otoae  of  aQdoa. 
( WiUy  V.  Ktohukt  6  Km.,  M;  Olarh  v.  Baldwin,  S5  Km.,  138.)  If  lAJozies  are  canMd 
by  grou  negligeooe,  the  Jury  may  giye  exemplary  damagte;  but  to  wazrant  exemplary 
damages  the  negUgenoe  ahonld  be  so  groM  m  to  amomit  to  wantoniMM.  {L,  L,  «jl-  O. 
B,  Co.  V.  Bicet  10  Kaa.,  487.)  Other  huftanoai,  mitre  axBBpIazy  diwitgei  ate  yeoper. 
(Sm  Bawver  «•  Sauer,  W  Eat.,  468;  Bi^  o.  Bak4r,  19  Id.,  0;  Titus  «•  CorMne,  31 
lA.,  723.) 

8.  Caaea  determining  qneetiona  in  oaaea  of  malldoaa  proaeonllon.  (See  SaiMr  «.  Clay, 
8  Kaan  888;  ICelUy  v.  Soffs,  13  Id.,  109;  (HUnpU  «.  UuOson,  U  Id.,  188;  Marb^urg 
«.  Smith,  id^  884;  Clark  «.  Baldwin,  SB  Id.,  U8.) 


■        < 

f    I 
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thezeii^ alleged,  that  tiiia  a£Sdavj[(  a«d  arrest  werermade  mst- 
liciouslj  and  falsely,  and  for  the  purpose  of  doing  iojiirj  to 
the  defendant  in  error.  The  defendant  below  pleaded  gen- 
eral denial,  and 'fli^t  he  acted  under  ordersfrom  a;  superior 
military  officer. 

On  the  trial  of  the  case  in  the  court  below,  after  the 
introduction  of  the  evidence  of  both  parties  the  <coart, 
among  other  things,  charged  the  jury  as  follows:  -^^  The  ffule 
of  Inw  isy  that  if  there  was  anaisenoe  of  prohaile  cause^ 
the  prosecution  was  malicious^  the  la/w  iraplying  malice 
from  wa/nt^  ,of  prohahle  cause,^^  e^nd  also:  ."If,  then,  yon 
'  should  find  that  there  was  a  want  of  probable  cause^  you 
must  find  for  plaintiff,  for  the  law  presumes  malice  from 
want  of  probable  cause,  and  no  other  proof  of  malice, is 
required."  .  To  which  charges  the  defendant. then  and  there 
excepted.  •       - 

The  court  furtlier  charges  the  jury:  "  It  is  important  to 
determine  whether  the  defendant  knew,  or  had  been  advised, 
before  commencing  proceedings,  that  the  plaintiff^  in  taking 
these  goods,  was  acting  under  orders  from  a  superior  officer. 
If  he  ha^  been  so  advised,  and  if  he  stated  that  fact  to  the 
counsel  when  asking  his  advice,  then  this  defense  is  made 
out;  but  if  he  withheld  from  him,  or  did  not  state  that  fact 
to  the  counsel,  then  this  defense  on  this  ground  is  not  n:)ade 
out,  and  simply  amounts  to  nothing."  To  which  charge  the 
defendant  then  and  there  e;scepted. 

[*252]  On  the  measure  of  damages,  the  court  charged 
that  the  jury  might  take  into  consideratioii  the  probable 
expenses  of  conducting  this  suit  and  in  addition,  "  I  charge 
you,  that  you  may  give  what  in  law  we  know  as  vindictive 
or  punitive  damages,  such  damages  as  will  not  only  be  a 
punishment  to  the  defendant,  but  will  also  be  a  warning  to 
others  against  committing  like  acts,  and  in  a  case  of  this 
description  you  may  give  heavy  damages  "  This  was  also 
excepted  to. 

On  the  trial,  the  original  affidavit  in  the  prooeeding  be- 
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fore  the  mayor  wis  offered  in  evidence  and  reoeired  nnder 
ezeeptioDs. 

Thomas  P.  Fenlon  and  Wl  P.  GdmhMy  for  plaintiff  in 
error. 

L  Tbe  court  erred  in  admitting  in  evidence  the  paper 
called  an  affidavit 

1.  It  does  not  charge  the  crime  of  larceny,  in  this,  that 
it  is  nowhere  in  the  alleged  affidavit  stated  where  the  acts 
charged  were  committed. 

2.  It  does  not  chage  a  crime  of  which  the  Mayor's  court 
of  Leavenworth  bad  jurisdiction.  By  the  charter  of  the 
City  of  Leavenworth  (Laws  1862,  page  388),  it  is  provided, 
that  the  mayor  ^^  shall  have  original  jurisdiction. of  all  of 
fenses  against  the  laws  of  the  State^  committed  within  the 
limits  of  the  city,^^  The  affidavit  does  not  state  that  the 
crime  was  committed  within  the  limits  of  the  city — uor 
even  within  the  limits  of  the  county  or  State.  We  deem  it 
nnnecessaiy,  under  the  plain  language  of  the  statute,  to  cite 
authorities  to  show  that  the  jurisdiction  of  a  Mayor's  or  Jus- 
tice's Court  must  appear  on  the  papers  and  record  before  it. 

[^253]  8.  There  is  no  such  court  as  a  Mayor's  court  of 
Leavenworth  City,  and  the  Mayor  of  Leavenworth  has  no 
judicial  power. 

It  will  hardly  be  intended  that  the  ^'  Mayor's  court  of 
Leavenworth  City"  is  a  court  known  to,  or  recognized  by, 
cither  the  Constitution  or  the  Statutes  of  the  State.  In  Sec, 
1,  Art.  3,  of  the  Constitution  of  the  State  of  Kansas,  the 
judicial  power  of  the  State  is  ''  vested  in  a  Supreme  Courts 
District  Courts^  Probate  Courts^  Justices  of  the  Peacsy 
dnd  such  other  counts  inferior  to  the  Sv^eme  Oourty  as 
may  he  jprovided  hylaw?^  Under  the  power  given  to  the 
legislature  in  thi$  section  to  provide  by  law  for  other  courts, 
'  it  will  not  be  contended  that  a  ^^  Mayors'  court'^  ha^  been 
established  or  provided.  , . 

No^;*d?d  £he  Mayor  of  Leaven  worth,  as  such,  have  any 
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po^^r  to  ifiBse  a  warrant  for  a  eriminal  offense  and  iszainine 
into  its  commission f  To  isstw  criminal  Tnurraoits  and  hold 
preliminary  examination,  to  discharge  or  bind  'over  for  far- 
ther trial  persons  charged  with  a  violation  of  State  laws,  is 
certainly  the  exercise  of  jadicial  power,  and  this  power  can 
only  be  exercised  by  an  officer  or  court  vested  with  the 
oonstitntional  tmthority  so  to  do.  Sec.  1,  of  Aft.  8,  of  ^^An 
act  to  incorporate  cities  of  the  State  of  Kansas,"  page  388, 
Compiled  Law,  1862>  seeks  to  confer  upon  the  Mayor  judi- 
cial power,  to  be  exercised  in  oases  of  violation  of  State  Laws, 
when  such  viblation  occnrred  within  the  limits  of  the  City. 
Was  it  competent  for  the  legislature  to  confer  this  power 
upon  the  Mayor  as  such. 

The  Oonstitution,  Sec.  1,  Art.  8,  gives  the  legislature  power 
to  provide  by  law  such  courte,  not  created  by  the  Constitu- 
tion, as  may  be  deemed  necessary,  and  vests  all  judicial 
power  of  the  State  in  oourU  established  by  itself  or  pro- 
vided by  the  legislature.  The  legislature,  then,  has  trans- 
oended  its  power  and  authority,  in  attempting  to  confer 
judicial p&v)€r  xi^n  a  Mayor,  as  such.  There  was  [^264] 
no  attempt  in  the  section  of  the  statute,  to  create  or  pro-- 
vide,  a  eourtj  but  having  provided  for  a  certain  officer — 
called  a  Mayor— it  is  sought  to  confer  upon  him  powers 
which  the  Constitution  permits  to  be  exercised  only  by 
courts. 

4.  But  it  may  be  contended  that  the  Mayor  is  made, 
by  the  statute  a  juistice  of  the  peace,  and  vested  with  his 
powers,  and  that  consequently  he  possesses  judicial  power. 

The  Coostitntion  of  the  Stafe,  section  9  article  8,  provides 
how  justices  of  the  peace  shall  be  eleeted,  and  how  long 
th^y  shall  hold  their  office;  and  it  is  not  in  the  power  of 
the  legislatare  to  create  ;a  justice  of  the  peace  in  any  dif- 
.  ferent  way  from  that  designated  ai&d  prescribed  by  the  con- 
stitution. (14  111.,  419.)  This,  then,  was  no  prosecbtion 
— maeh  less  a  malieions  proseention. 


Seo  SUPREME  GGURT  JQF  KANSAS, 


Malone  ▼.  Muiphy. 


U.  Tlie  court,  erred  in  ehai^lng  tbe  jury  that  the*  law 
implies  malice  from  a  want  of  probable  eaase. 

The  law.  does  no  snch  thing.  Bnt  the  jury  may  infer 
malice  from  an  absence  of  probable  eanae.  So.  they  may 
draw  the  ^ame  inference  from  other  faoti^  if  prov<ed.  It*  is 
the  prOTince  of  the  jary  alone  to  draw  this  inference.  If 
the  law  as  given  by  the  court  in  this  charge  is  correct,  then 
the  jury  wonld  be  bound  to  find  against  the  defendant  in 
every  esse  where  a  want  of  probable  canse  is  shown.  (  Tan- 
derbUiv.  MtUkia,  5  Dner.,  80^-,  BudeUyv.  Smithy  9  Dner., 
261:  Davis  v.  Qook^  3  Iowa,  539;  GampbsU  v.  O^Brien,, 
9  Bich.  (Law),  8.  0.,  304;  Orai>e9^  v.  The  SUsUy  12  Wis., 
591.) 

III.  The  court  erred  in  giving,  and  refhsifng  the  instruc- 
tions as  to  the  advice  of  counsel. 

The  conrt  held,  that  if  the  party,  no  matter  however 
honestly  he  did  it,  withheld  from,  or  omitted  to  state  to 
the  counsel  any  material  fact  in  the  case,  the  defense  that 
the  prosecqtion  was  commenced  under  advice  of  counsel, 
failed,  and  amounted  to  nothing.  In  this  the  court  erred. 
.The  law  <mly  requires  a  party  to  act  in  good  &ith.  If  he 
[*255J  does  so,  he  will  be  protected.  {Thompson  v.  Mvs- 
s&jfy  3  Qreenleaf  R,  305;  Stone  v.  Swifis  4  Pick.,  393; 
Blunt  V,  lAUle^  3  Mason,  102;  pommonteealth  v,  Brad- 
ford, 9  Met,  268;  2  Greenleaf 's  Ev.,  §  459.) 

lY.  The  court  erred  in  charging  the  jury  that  they 
might  .take  into  consideration  the  probable  expenses  of  Con- 
ducting the  suit. 

let  There  was  no  proof  of  expenses  incurred  by  plaiiitiff 
in  conducting  the  suit 

2d.  If  there  had  been  any  sueh  proof,  the  instruotiou 
was  too  broad.  It.  wonld  allow  the  juTy  to  take  into  ac* 
count  what  the  plaintiff  had  paid. for  counsel  fees,  etc.  •• '  • 

3d.  But  it  was  certainly  erroneous  to  instruct  tibe  jury 
that  they  might  take. into  aeconiit  the ^ probable ^etipimses. 
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Thfij'  certaifily  oould  allow  for  no  expenses  which  wex^  not 
prowd.  ^ 

Y.  The  court  erred  in  charging  the  jary  that  they 
''might  give  what,  in  law,  are  known  as  vindictive  or  pani- 
ttve  damages — snoh  as  will  not  only  be  a  punishment  to 
the  defendant,  bnt  will  also  be  a  warning  to  odiers  against 
committing  like  acts;  and  in  a  case  of  this  description  yon 
may  give  heavy  damageJB." 

The  jnry  could  not  give  punitive  damages.  Th&y  could 
only  allow  the  plaintiff  what  damages  he  had  shown. 
Bnt  they  had  no  right  to  inflict  damages  upon  him  for  the 
purpose  of  making  their  verdict  a  warning  to  others.  (2 
Oreenleaf  "s  Ev.  (6th  Ed.)  §g  253-5,  and  cases  cited.) 

,  Hiram  Oriswold^  for  defendant  in  error. 

Ist.  It  18  claimed  the  coart  erred  in  admitting  the  ps^ 
per  in  evidence  called  an  affidavit. 

This  question  raises  the  point  whether,  if  the  affidavit 
charging  a  crime  be  defective,  an  action  for  malicious  prose- 
cution will  lie.  Tlie  oiTense  was  charged  but  the  place 
where  the  crime  wad  committed,  not;  the  Mayor  took  juris- 
diction, [*256]  the  defendant  was  arrested,  and  the  record 
shows  that  the  charge  was  that  the  larceny  was  committed 
in  the  city.  The  defendant,  therefore,  has  suffered  and 
been  made  liable  to  suffer  all  the  consequences  in  his  repu- 
tratiou  and  feelings,  pecuniarily  and  otherwise,  as  though 
tlie  affidavit  had  contained  the  allegation  that  the  offense 
was  committed  in  Leavenworth.  That  is  enough  to  lay  the 
foundation  for  an  action.  (10  U.  S.  Dig.,  p.  821,  §  16; 
lild.,  p.  823,  §  8;  13  Id.,  p.  4^,  §  87;  18  Id.,  p.  615,  § 
20;  1  Am.  Lead.  Cases,  216,  and  cases  there  cited.)    ' 

2d.  The  court  charged  the  jury  that  from  the  absence  of 
probable  cause,  the  law  inferred  malice. 

On  thi^  point  the  court  charged  more  favorably  for  the 
plaintiff  below  than  it  was  requested  to  do,  because  it  was 
not  necessary  to  ask  f6r  such  a  charge.    There  was  enou^ 
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in  the  cftse  to  eompel  the  fury  to  find  malice;  and  then). 

fore  the  plaintiff  below  was  willing  to  avoid  all  contro?erted 
points  and  qneBtions.  It  is  admitted  that  this  is  a  contro- 
verted point.  On  the  question  of  malice  and  proof  of  mai- 
ice,  almost  as  many  shades  of  opinion  may  be  formed  as 
there  are  opinions  recorded;  ranging  from  this  that  eoepreu 
malice  mast  be  proved  on  the  one  hand,  to  this  that  it  is  an 
inference  of  law  independent  of  evidenee  on  .the  other.  I 
think  this  court  may  decide  this  question  as  though  it  was 
an  unsettled  one.  These  antborities  sustain  the  judge  be* 
below  in  his  charge.  (18  U.  S.  Dig.,  474,  Sees.  83-45;  13 
Id.,  428,  Sec.  21;  2  Oreenleaf 's  £v.,  Sec.  453.) 

On  principle,  how  is  itt  This  principle  is  well  estab- 
lished,  that  the  heUef  of  the  person  commencing  the  prose- 
cution is  not  sufScient.  It  must  be  belief  founded  upon 
%afficieat  faeU.  Not  only  so,  bat  it  must  be  founded  upon 
facts  and  circumstances  sufficient  to  warrant  a  cautious 
man  in  the  belief  that  a  crime  has  been  committed.  All 
the.  definitions  breathe  the  same  spirit,  that  the  facts  and 
circumstances  must  be  such  as  to  [*257]  warrant  an  impar- 
tial, reasonable  man,  of  common  capacity,  with  ordinary 
caution,  to  beUeve  the  offense  has  beeil  committed.  Yari- 
ous  language  is  used,  but  the  sentiment  is  substantially  the 
same,  whether  found  in  the  opinion  of  a  judge  or  in  ele- 
mentary works.  {Ash  V.  Marlow^  20  Ohio,  129;  Stone  v. 
Crockery  24  Pick.,  86;  Munn  v.  Duponty  3  Wash.  0.  0.  E., 
37;  13  U.  S.  Dig.,  p.  474,  Sec.  34;  12  Id.,  428.  Sec.  21;  10 
Id.,  321,  Sec.  6;  Amer.  Leading  Cases,  22 J.) 

The  law,  then,  may  be  considered  settled  that  mere  be- 
lief is  no  element  in  the  defense.  But  the  question  is«  are 
these  facts  and  circumstances  from  which  a  cautious,  sensi- 
ble ipaan  ov^ht  to  believe}  If  not,  then  the  action  will  lie. 
But  if  the  man  does  believe  it,  nevertheless,  clearly  he  can- 
npt  be  charged  with  actual  malice.  Olearly  it  cannot  be 
proved  as  a  fact  is  proved,  because  the  fact  does  not  exist 
On  what  ground,  then,  can  malice  be  established  and  ^he 
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aolion^be  maiiitaiQ^  when  the  belief  does  ezisti  bnt  it  ia 
not  the  belief  of  a  flensible,  cfkutiooB  man!  Solely  on  the 
j^ronnd  that,  from  the  abseoce  of  this  probable' oanse^  whidi 
is  anfficient  to  inspire  belief  in  the  breast  of  a  eautions  man 
the  law  infm'i  maliee.  This  is  a  legal  and  a  l(^cal  necessity. 
The  law  majstt  oome  up  to  this  point  {Hall  v.  Snydam^  6 
Barb.,  88.) 

In  the  case  put  there  is  no  tkitual  malice,  for  it  ifii  pnt 
upon  the  express  ground  that  the  prosecution  was  made  in 
good  faith.  How,  then,  can  it  be  proved  f  It  eairmot  be 
proved.  Then  how  can  it  be  established!  Only  by  legal 
inference*,  And  that  is  jnst  what  the  coort  charged  the 
"jury.  Was  there  error  in  it  I  See  also,  partioulariy,  9  Barr. 
Itep.,  187  and  Amer.  Leading  Oases,  232. 

Again,  why  not  hold  the  defendant  responsiUe  for  his 
acts  here  as  in  all  ot3ier  oases,  and  subject  to  the  same  in* 
tendment  of  law?  If  one  utters  slanderous  words  of  an- 
other, the  law  holds  that  the  charge  was  malicious.  Suspi* 
cions  circumstances  may  be  given  in  evidence,  indeed,  but 
P258]  only  in  mitigation  of  damage.  They  do  not  remove 
the  legal  imputation  of  malice. 

If  one  injure  another  in  any  way,  or  deprive  him.  of  his 
liberty,  he  stands  charged  in  law  with  all  the  conse- 
quences of  his  act,  with  intending  to  accomplish  what  he 
did,  till  he  establishes  a  perfect  defense  We  only  ask  the 
applici^tion  of  the  same  rule  here.  The  perfect  detense  is 
probable  cause;  tUl  that  is  made,  the  legal  imputatioa  of 
malice  con  tin  lies  to  rest  upon  him. 

I  do  not  claim  that  malice  may  be  inferred  simply  from 
the  acquittal  of  the  criminal  charge.  That  is. a  circum- 
stance to  be  considered  in  determining  whether  there  be 
probable  cause  or  not.  When  it  is  proved  there  is  not,  and 
the. facts  from  which  this  is  established  are  for  tliejnry, 
thcfn  the  defendant  is  liable  to  the  application  to  this  prin- 
eiptoef  law.  . 
^  The  question  of  probable  cause  does  not  arise.    The  record 
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seta  out  the  evidence.  There  was  nodiing  in  the  case  call- 
ing for  any- charge  from  the  judge  on  the  enbject,  and  what 
he  said  was  extra  judicial— *an  opinion  given  outaide  of  the 
case,  though  erroneous,  cannot  be  asigned  for  error.  And, 
again,  if  there  was  error  in  the  charge,  yet  if  the  conrt 
looking  at  the  whole  record,  is  satisfied  jastice  has  been 
done,  Ihat  the  error  has  worked  no  vyrong^  it  will  not  reverse 
the  judgment  (1  Wend,  852.) 

3d.  Did  the  oourt  err  in  giving  and  refasing  instructions 
as  to  the  advise  of  connself 

I  claim  that  before  the  defendant  can  be  exonerated  from 
liability  because  acting  under  the  advice  of  counsel,  he 
must  show  that  he  laid  before  his  counsel  ^full  and  correct 
statement  of  the  facts  of  the  case,  eofar  ae  he  is  aogvamted 
with  them.  There  is  nothing  in  giving  or  in  refusing  to 
give  instructions  in  violation  of  this  rule.  If  this  is  not 
proved  by  the  defendant  that  he  did  make  enoh  full  state- 
moat,  how  can  he  be  said  to  be  acting  under  [^59]the  ad- 
vice of  counsel  t  (See  Ash  v,  Marlow^  20  Ohio  130 ;  2  Green- 
leaf^s  Ev.  §  469;  9  U.  S  Dig.,  p.  826,  §  2;  10  Id,  821,  §  51 ; 
12  Id,  428,  §  19 ;18  Id.,  474,  §  21 ;  14 Id.,  480,  §  8;  16  Id., 467, 
§  10;  19 Id.,474,§§,  14 and  16;  Rallv. Snydamj 6 BeLvh, 88.) 

That  part  of  Stone  v.  Swift  (4  Pick.,  898)  cited  by 
plaintiff's  counsel,  is  a  mere  dictum^  as  no  stich  question 
was  raised  in  the  case,  and  the  opinion  is  entirely  extra- 
judicial. In  Thompson  v.  MtMsey  (8  Greenleaf 's  Bep. 
306),  cited  by  plaintiff,  the  conrt  ^*  seemed  to  think  "  the 
omission  to  state  a  certain  fact  (but  which  I  think  this 
court  will  think  was  really  an  immaterial  fact)  was  a  matter 
of  no'  great  importance,  and  the  defendant  might  still  be 
protected  if  he  acted  under  the  advice  of  counsel. 

I  think  the  law  is  lenient  enough  to  the  defendant  in  al* 
lowing  him  this  defense  when  he  does  make  a  fiill  statement. 
It  makes  the  peace,!  the  liberty,  the  reputation,  of  another 
to  depend  upon  the  opinion  of  an  attorney,  no  matter  hqw 
ignorant  he  may  b^  of  the  laWi    I  think  he  should  not  be 
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ignotant of  the t facta, as  weli;::.U]lle8B  tbedefeitdant  doeBi 
state  aU  the  facts  to  his  coansel,  he  does  not  act  with^tbafc: 
elation  etid  .pradeiade  which  the  laV  reqnire^  before  cbiai^- 
ing  anotiier  with  critnei 

.  in  Blunt  v.  JAt^  (8  Haaon'a  U.  S.  Bep.,  f02)y  Story,  J., 
uses  this  Jaogoage:  '^  It  appears  to  me  that  a  necessary 
qnaUficatioiL  of  the  admission  (of  the  opinion  of  counsel)  is, 
that  it  should  be  in  proof  that  the  opinion  of  conbsel  is 
fairly  adoed  npon  tho  r^2  tacts  and  not  upon  the  statements 
which  conceal  the  troth  or  misrepresent  the  caase  of  action. 
If  the  law  were  otherwise,,  notlring  would  be  inore  pasy 
th^n  to  shelter  the  most  malioions  prosecution  under  a  total 
mistake  of  f  oats.  Probable  cause  of  action,  in  the  opinion  of 
coans^,  must  depend  upon  the  facto  wUoh  are  brought  be^ 
fore  him,  and,  iftJie^holefaets^  which  are  material. to  form 
saeh  opinion,  are  not*  presented  to*  his  mind,  how  can  the 
court  «ay  ho^Aas  given  any  opinion  as  to  the  Tsms  oa^te 
ofa^ionP^'  * 

[*adO]  See  also  {Turner  v.  Walker,  8  Gill,  and  Johns. M. 
EepOrt,  377). 

4th.  The  court  did  not  err  in  charging  the  jury  that  they 
might  take  into  consideration  the  probable  expense  of  con- 
ductizig  the  suit  (Roberts  v.  Maaony  10  Ohio  S.,  282,  and 
cases  cited.) 

5th,  Pnbitive  damages,  such  as  will  punish  the  defend- 
azits  and  serve  as  a  warning  to  others,  against  committing 
like  acts.  The  two  phrases  may  be  embraced  under  the 
compfdiensiire  term  of*  eaoenypikury  damages.  On  -this  point 
the  court,  charged  the  law  correctly.  (See  10  Ohio  6.>  280^ 
and  Sedg.  on  ^Damages,  453,  and  authorities  cited.) 

The  opinion  of  the  court  was  dcdiver^  by. 

OsozTBK, C  J.— The  three  points  upon  which  the  plaiU; 
tiff  in  erroi'  relies  for  a  reversal  of  the  judgment  of  thfe 
court  Below,  are:  *  -■-.•* 

1st.    The  Mayor  of  the.  city  of  Lekvenworth  could' xi6i 
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lawfully  exercise  jadidal  fanetioBs  under  the  laws  of  the 
State. 

3d.  The  District  Court  erred  in  eha^ng  the  jury  that 
thej  might  give  vindictive  or  punitive  damages. 

8d.  The  District  Court  erred  in  charging  the  jury  that 
the  law  implied  malice  from  want  of  probable  cause. 

By  article  8,  §  1,  of  the  Oonstitntion  the  judicial  power 
of  the  State  is  ^^  vested  in  a  Supreme  Court,  District  Courts, 
Probate  Courts,  justices  of  the  peace,  and  such  other  courta 
inferior  to  the  Supreme  Court  as  may  be  provided  by  law."" 

Article  8  of  '*  An  act  to  incorporate  cities  of  the  State  of 
Kansas  "  (Compiled  Laws,  1862,  page  888)  defines  the  dn* 
ties  of  Mayor,  provides  that  he  *^  shall  have  original  juris- 
diction of  all  offenses  against  the  laws  of  this  State,  com- 
mitted within  the  limits  of  the  city,  and  by  virtue  of  hia 
office  shall  be  a  justice  of  the  peace.**  It  is  objected  that 
this  [*261]  provision  is  not  authorized  by  the  section  of  the* 
Constitution  above  quoted,  because  it  attempts  to  confer 
judicial  powers  without  in  terms  creating  a  court  It  will 
be  discovered  upon  an  examination  of  the  whole  article  of 
the  statute  referred  to,  in  connection  with  the  provisions  of 
the  Code  of  Criminal  Procedure,  upon  the  subject  "  of  the 
arrest  and  examination  of  offenders  "  (Compiled  Laws,  1862, 
page  242,  §  28,  et  seq.)  that  the  Mayor  may  use  all  the  ma- 
chinery necessary  to  hold  an  offender  to  bail  that  may  be 
employed  by  a  justice  of  the  peace.  The  provisfons  of  the 
Code  of  Criminal  Procedure  apply  in  terms  to  both.  The 
Mayor  is  authorized  to  administer  oaths,  hear  complaints, 
issue  process,  subpceina  witnesses,  trice  testimony,  and  hold 
to  bail;  and  yet  we  are  asked  to  say  that  such  a  tribunal  is; 
not  a  court  because  the  act  of  the  legislature  does  not  in 
terms  style  it  a  court.  We  think  we  cannot  adopt  such  a 
construction  without  sacrificing  substance  to  technicality* 
When  the  Mayor  is  sitting  for  the  examination  of  an  o£Eend- 
er  against  the  laws  of  the  State,  the  tribunal  is  a  court.  In 
the  case  at  bar  tiie  Mayor  had  jurisdiction  of  the  subject 
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matter,  had  power  to  proceed  in  it,  and  the  proceeding  was 
a  proeecutioQ. 

The  charge  to  the  jury  upon  the  sabject  of  damageB,  is 
complained  of.  There  has  been  much  discussion  in  the 
courts,  and  among  elementary  writers  upon  the  subject  of 
vindictive  damages  ot  ^'  smart  money "  as  they  are  some- 
times styled.  Several  decisions  sustain  the  rule  as  laid 
down  by  the  court  below;  and  Mr.  Sedgwick,  in  his  admira- 
ble work  upon  the  measure  of  damages,  takes  the  same  view. 
Mr.  Greenleaf  thinks  the  damages  should  be  limited  to  com- 
pensation only.  Logically  we  whink  he  is  right,  and  were 
the  question  an  open  one,  we  should  be  inclined  to  adopt  his 
view  of  the  subject.  But  it  can  make  no  difference  practi- 
cally which  rule  is  adopted  in  the  trial  of  a  cause.  If  the 
jury  shall  be  confined  to  compensation  for  the  injury  sus- 
tained, they  will  be  authorized  to  estimate  [*262]  injury 
to  the  feelings,  mental  anguish,  and  tarnished  honor;  and 
in  assessing  damages  for  tbes^  things  their  own  judgment 
can  be  their  only  guide.  Ko  standard  can  be  fixed — no 
rule  of  compensation  established.  All  must  necessarily  be 
left  to  the  discretion  of  the  jury,  subject  only  to  the  power 
of  the  court  to  determine  whetlier  their  estimate,  if  ap- 
parently excessive,  has  been  influemced  by  passion  or  pre- 
judice. So  under  the  other  rule,  their  discretion,  subject  to 
the  same  power  of  revisiojl  must  dictate  the  amount,  of  the 
verdict. 

We  would  rather  adopt  the  compensatory  theory,  believ- 
ing it  to  be  more  nearly  lexically  correct;  but  the  other  hav- 
ing been  long  established,  recognized  and  acted  upon  by  en- 
lightened courts,  we  are  not  disposed  to  .change  it  where  a 
change  would  make  no  difference  in  results.  In  giving  this 
rule  to  juries  in  cases,  the  details  and  circnmstaiK^s  of  which 
are  calculated  to  inflame  their  passions,  the  court  should  be 
very  careful  to  indulge  in  no  loose  expressions  which  would 
indicate  that  the  feelings  of  the  jury  were  in  any  manner  to 
influence  their  action. 

17—2  KA8. 
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To  sustain  the  action  for  malicious  prosecution,  two  things 
are  essential — malice  and  want  of  probable  cause.  Malice 
is  not  of  itself  sufficient;  neither  is  want  of  probable  cause. 
Both  must  concur.  Affirmative  proof  of  malice  is  as  neces- 
sary as  affirmative  proof  of  the  absence  of  probable  cause. 
Both  are  issues  to  be  submitted  to  the  jury,  and  both  must 
'be  found  from  the  testimony,  as  facts,  by  the  jury,  to  sus- 
tain a  verdict  for  the  plaintiff. 

How,  then,  can  they  be  said  to  find  from  the  testimony 
that  there  was  malice  if  the  court  shall  say  to  them  that  the 
evidence  which  shall  convince  them  of  the  absence  of  proba- 
ble cause  must  convince  them  of  the  existence  of  malice? 
The  evidence  might  clearly  show  that  the  defendant  acted  in 
the  best  of  faith,  but  upon  an  entirely  innocent  mistake  of 
fact.  The  jury  might  be  fully  satisfied  of  the  entire  ab- 
sence of  probable  cause  in  such  acase;yet[*268]  the  rule  as 
given  the  jury  by  the  court  below  would  compel  them  to 
find  that  the  prosecution  was  malicious.  The  real  effect  of 
the  rule  would  be  that  the  jury  would  find  one  of  the  es- 
sential facts,  and  the  court  would  find  the  other,  and  compel 
the  jury  to  adopt  its  finding. 

Such  we  do  not  believe  the  law  to  be.  The  jury  may  con- 
sider the  absence  of  probable  cause  as  a  circumstance  tend- 
ing to  show  malice.  It  may  be  in  individual  cases  a  cir- 
cumstance sufficient  to  satisfy  them  of  malice.  They  are 
to  be  the  sole  judges  of  that.  They  are  not  bound  by  the 
law  to  be  so  satisfied.  They  may  infer  malice  from  want  of 
probable  cause,  bu(  they  are  not  bound  so  to  infer  it. 

Therefore  we  think  the  court  erred  in  charging  the  jury 
that  malice  was  implied  from  want  of  probable  cause,  and 
the  judgment  will  be  reversed. 
>    All  the  justices  concurring. 


JAKUAEY  TERM,  1864.  289 

The  Stute  t.  StzingfoUow. 


The  State  of  Kansas  v.  Bekjaion  F.  Stbinofbllow. 

1.  Ejeotmbnt.  To  maintain  q'edanent,  the  plaintiff  must  show  a  para- 
mount  title  or  fail  in  the  action.' 

2.  School  lands:  Grant  construed.  Sections  sixteen  and  thirty-six,  in 
each  township,  firanted  to  the  State  l^  act  of  Congress,  admitting  the 
State,  of  January  29th,  1861,  for  the  purposes  of  schools,  were,  by  the 
provisions  of  section  three  of  that  act,  vested  in  the  State,  unless  be- 
fore the  passage  of  the  act  they  had  been  *'  sold  or  otherwise  disposed 
of '"  by  the  United  States.  The  selection  and  occupancy  of  such  lands, 
before  the  survey  thereof,  gave  the  occupants  no  right  whatever  unless 
that  were  followed  by  a  purchase  irom  the  United  States  prior  to  the 
public  sale  of  the  body  of  laiuls,  in  which  they  were  included.  It 
seems  that  the  claim  of  such  lands  in  September,  1854,  before  the  pub- 
lic survey  and  the  oconpaacy  thereof,  and  the  laying  out  thereof  into 
lots  as  a  town  site,  without  an  attempt  to  purdiase  from  the  United 
States,  would  not  have  prevented  the  title  from  vesting  in  the  State 
under  the  act  of  admission. 

3.  Kansas-I^ebiiaska  act.  'Ilie  object  of  the  act  of  May  BO,  1854,  was 
to  define  the  boundaries  of,  and  estabhsh  municipal  governments  with, 
in  the  Territory  of  Nebraska  and  [*264]  Kansas,  with  all  the  necessary 
governmental  machinery  in  the  inauguration  and  management  of 
which,  the  people  were  omnipotent  under  the  restrictions  of  the  con- 
stitution and  laws  of  the  United  States,  with  legislative  powers  ex- 
tended to  all  rightful  subjects  of  legislation,  including  the  power  to 
establish  schools. 


IVofS.— SlDoe  tlM  deflMan  in  this  OMe,  fbate  om  be  no  qnartloo  eoiwamlug  tto  ^owa' 
of  the  Tcnltorlal  aathorittes  of  KtDMs  to  mU  sohool  landi  during  the  time  tlist  Kuwm 
WM  e  Tcriitory,  nor  oonoeming  the  Telidlty  of  the  Isws  of  the  Terxitoiial  Ic^liletare 
pewcd  tat  that  ympoee.   (Btout  v.  ffyattt  19  KMa^tOi,) 


[1]  ThephrintUfmejihowftpereiBOimttltle  toeay  peitof  thepnnleetdeeccibedhk' 
hie  petition.  {Benz  v.  Hine4, 3  Koe.,  300;  Everett  «.  Ltuk,  19  Id.,  19S.)  An  eqniteble 
title  mey  be  eoActent  to  eiiBtaJn  en  ection  to  leoorsr  the  poieeerion.  {JSailway  v.  Mo- 
Bratnsy,  12  Id.,  0.)  The  party  hevlag  the  better  tlile  may  almyareeovcr,  whatever  that 
title  may  be,  legal  or  equitable.  A  plaintiff  mnet  reooTer  on  the  etrength  of  hie  own  tiUe; 
bat  If  hie  title  le  better  than  that  of  hie  adveraary,  he  may  reoorer,  bowertt  weak  hie  title 
miqr  be  (,(yBri$n  «.  WetherHlt  U  See.,  698)  { even  ttiOQgh  the  legal  title  to  the  property 
may  be  outatanding  in  aome  third  person.  (Jhiffey  v.  Bofferty,  16  Id.,  9.)  Mere  prior 
pOMCBakm,  with  olatan  of  ownereUp,  woold  probably  be  eofldent  to  enable  the  plafntiiT 
to  recover  ae  agalnbt  a  party  who  haa  no  right  to  the  pwiieei  {(^BrUn  «.  TTelAereU, 
14  Saa.,  622.)  The  qneetlon  of  who  ahall  reooyec  In  such  an  aotioo,  dependa  enthral 
iqpon  the  qneetlon  who  haa  the  paramoont  right  to  the  iavpeity  In  oontroTccay.  {Simp- 
ton  «•  Boring^  16  Saa.,  SMS.)  Wh«n  mere  pcloilty  of  poeatealon  glTee  preoedenoe. 
{J>vff€}f  v.  Boffertyt  10  Kaa.,  0;  O'Brien  v.  Wetkerellt  14  Id.,  633.)  Under  eondtttoa 
■abeeqoent.  (Piper  v.  BaUvxiy,  14  Id,  6T4.)  Posseeilon  ie  ttedf  title  In  low  degree^* 
Uf ooiaey  v*  (Mfon,  21  Id.,  691.) 
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4.  Public  grant.  No  particalar  words  are  neoessaiy  to  oonstLtate  a 
grant  of  lands,  especially  for  public  nses. 

5.  School  lands:  Organic  act  construed.  Section  34  of  the  Organic 
Act,  providing  that  when  lands  in  the  Territory  shall  be  snrveyedt 
"  Sections  No.  sixteen  and  thirty-six  in  each  township,  shall  be  and  the 
same  are  hereby  reserred  for  the  purpose  of  being  applied  to  the  use 
of  schools  in  said  Territory,  and  in  the  States  and  Territories  to  be 
hereafter  erected  out  of  the  same,**  construed  to  contain  something 
more  than  a  mere  reservation  from  sale,  and  held  that  it  amounts  to  a 
grant  of  the  lands  therein  described  to  the  people  of  the  Territory,  for 
the  use  of  schools.  (This  principle  is  the  settled  law  of  the  State. 
Baker  v,  Newland,  25  Eas.,  30.) 

6. :  Stde.    The  olgect  of  the  grant  was  to  funush  a  basis  for  a 

perpetual  fund  for  the  benefit  of  the  people,  and  they  were  authorized 
to  make  the  lands  available  during  the  Territorial  existence.  A  sale 
of  lands  or  a  part,  held  to  have  been  contemplated,  and  the  manner  of 
making  them  available  was  properly  entrusted  to  the  legislature  to  d» 
termine,  and  a  conveyance  by  its  authority  (Act  of  18^5)  of  the  land  ui 
controversy,  to  the  grantors  of  the  defendant,  vested  the  title  in  them, 
and  as  their  assignee  the  defendant  was  entitled  to  the  possession  of 
the  land. 

Error  from  Atchison  Diati'ict  Court. 

This  is  an  action  in  the  nature  of  ejectment  brought  by 
the  State  of  Kansas  against  the  defendant  in  the  District 
Court  of  Atchison  county,  to  recover  the  possession  of  a  part 
of  the  southeast  quarter  of  section  36,  township  5,  range 
20,  and  known  as  lot  1  in  block  63,  in  the  city  of  Atchison. 
The  case  was  submitted  to  the  judge  of  the  District  Court, 
on  the  following  agreed  statement  of  facts: 

'^  It  is  agreed  between  tbe  parties  that  the  land  in  dispute 
is  a  portion  of  section  No.  36,  in  township  No.  5,  in  range 
No.  20,  in  said  Atchison  county.  That  before  the  survey 
of  the  public  land  in  said  county,  to- wit:  in  September,  A. 
p.  1854,  said  section  was  claimed,  occupied  and  laid  out 
into  lots  as  a  town  site,  and  was  in  June  1857,  patented  by 
Don.  R  J.  Walker,  then  Groverner  of  Kansas  Territory,  to 
the  Atchison  Town  Company,  a  duly  existing  corporation 
under  the  laws  of  said  territory,  and  that  said  defendant 
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now  lias  all  the  title  to  aaid  land  which  was  conveyed  to 
[^265]  said  town  company  by  said  governer  in  said  patent, 
and  no  other  title  or  right  thereto  except  such  as  he  derived 
as  assignee  of  and  from  said  town  company.  It  is  farther 
agreed  that  said  town  company  had  not  at  said  time,  nor 
lias  since  received  any  title  to  said  land  except  such  as  de- 
rived by  virtae  of  said  patent;  and  that  the  State  of  Ean- 
sasy  by  joint  resolntion  of  its  legislature  approved  Jannary 
20, 1862,  accepted  the  proposition  of  the  act  of  Congress 
for  the  admission  of  the  State  of  Kansas  into  the  Union,  ap- 
proved Jan.  29th,  1861,  and  that  the  Interior  Department 
of  the  United  States,  in  its  report  of  sections  sixteen  and 
tliirty-six,  sold  or  otherwise  disposed  of,  did  not  report  said 
section  to  the  State  of  Kansas  before  sold  or  otherwise  dis-, 
posed  of,  and  that  said  State  has  selected  no  lands  in  lieu  of 
said  section.  It  is  further  agreed  that  defendant  now  claims 
exclusive  title,  and  holds  possession  of  said  land  adversely 
to  plaintiff,  dnd  that  plaintiff  has  never  parted  with  any  title 
to  said  land,  or  possession  thereof,  voluntarily  (if  plaintiff 
ever  had  any),  unless  the  State  be  held  to  have  so  parted 
with  its  title  as  the  successor  of  said  Territory. 

'^It  is  further  agreed  that  taxes  were  assessed  on  and  col* 
lected  of  said  land,  after  it  was  patented  as  aforesaid,  by  the 
treasurer  of  said  county,  for  the  use  of  said  county  and  ter- 
ritory,  and  also  for  the  use  of  the  State  since  its  admission. 

'*lt  is  also  agreed  that  the  public  sales  of  the  body  of 
land,  in  which  the  land  in  dispute  is  included,  were  made 
in  September,  1859." 

The  court  found  for  the  defendant,  and  the  case  is  brought 
here  by  the  State  on  error 

W.  W,  Guthriey  Attorney  Oeneralj  for  plaintiff  in  error. 

1st.  The  defendant  claims  that  the  language  ''when,'' 
etc.,  '^sections  numbered  sixteen  and  thirty-six,  in  each  town- 
ship in  said  territory,  shall, be,  and  the  same  are  hereby  ir^- 
served  for  the  purpose  of  heing  applied  to  'schools  in  said 
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Territory,  and  in  the  states  and  territories  hereafter  to  be 
erected  out  of  the  same"  (10,  U.  S.  Stat,  28),  are  words 
con€tiPiiting  an  absolute  doruUionj  of  the  lands  described, 
to  the  Territory  for  its  schools.  This  claim  must  be  sus- 
tained by  this  court,  or  the  decifiion  below  must  be  reversed 

Said  section  thirty-four  is  a  portion  of  an  act  of  Congress, 
passed  May  80,  1854,  ^'  to  organize  the  Territories  of  Ne- 
braska and  Kansas."  The  purpose  of  this  act  was  solely  to 
erect  a  civil  government  over  a  people  occupying  a  portion 
of  the  public  territory,  before  neglected,  not  to  dispose  of 
the  public  lands.  On  July  22d,  1854,  Congress  passed  ^' An 
act  to  dispose  of  the  publie  lands  in  the  Territory  of  Kan- 
sas^ to  which  the  Indian  title  shall  have  been  extinguished." 
(lOU.S.  Stat,  810.) 

The  act  of  May  80th  was  intended  to  be  amended  or  re- 
pealed, at  the  will  of  Congress,  like  a  State  act  organizing  a 
county — ^in  every  sense  a  public  act;  nowhere  conferring 
rights  not  to  be  held  at  the  will  of  the  enacting  power.  At 
any  time  might  the  official  term  of  the  delegate  to  Congress, 
01*  that  of  the  members  of  the  legislative  assenibly,  althougli 
fixed  for  a  definite  time,  expire;  or  the  squatter  sovereignty 
clause  of  section  thirty -two  be  annulled. 

This  position  is  sustained  in  the  case  of  Dartmouth  Col- 
lege V.  Woodward^  4  Wheat.,  p.  629.  Justice  Story  says: 
"  Public  corporations  are  such  only  as  are  founded  by  the 
government  for  public  purposes,  where  the  whole  interests 
belong  to  the  government."  The  Territory  of  Kansas  was 
a  public  corporation  of  the  United  States,  founded  by  con- 
gress in  the  "  Organic  Act "  for  public  purposes,  where  the 
whole  interestS'belonged  to  the  government  of  the  United 
States,  and.  embraced  ^  subject  in  which  Congress  might  act 
according  to  its  own  judgment,  unrestrained  by  any  limita- 
tion of  its  power.  ^'Organic  acts,"  unlike  ^^acts  of  admis- 
sion," or  ^'  acts  for  the  disposition  of  public  lands,"  are  but 
*<  grants  of  political  power,"  and  can  confer  tio  irrevocable 
fran^ises^  and  are  at  times  subject  to  be  repealed.    (See 
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also  Vinoennes  JJnwersUy  v.  Indiana^  14  Howard,  p. 
278.) 

[*267]  An  organic  act  is  a.  law  of  Congress  over  proper 
subjects  of  legislation,  and  its  constrnction  is  to  be  governed 
by  the  nsoal  rules  of  oonstraing  statutes. 

The  act  of  July  22d  was  intended  to  confer  rights  which 
might,  by  the  action  of  its  beneficiaries,  become  vested  in 
them^  and  beyond  the  control  of  Congress.  ^*A11  the  lands," 
etc., '' shall  be  subject,"  etc.  (See  §§  12, 13.)  Let  the  court 
mark  the  difference  of  purpose  of  the  two  acts,  and  the 
want  of  force  of  the  decisions  to  be  referred  to  by  the  de« 
fendant,  as  authority  in  this  case,  will  be  readily  seen. 

2d.  In  coDsiderlDg  the  proper  construction  to  be  given 
to  said  section  34,  let  me  call  the  attention  of  the  court  to 
the  legislation  of  Congress,  organiamg  Territories  and 
setting  apa/rt  eohool  lands. 

In  organizing  the  Northwest  Territory  no  provision  was 
made  for  school  land;  but  in  act  of  May  18th  1796  (§  3^ 
1  U.  8.  Stat.,  464),  providing  far  the  sale  of  puhUe  lands 
in  said  Territory,  '^  four  sections  at  the  center  of  each  town- 
ship are  reserved  from  sale."  Out  of  this  i*eserved  land, 
Congress,  in  act  of  April  30th,'  1802,  admitting  the  State  of 
Ohio,  grants,  upon  certain  conditions — among  others,  "  that 
the  State  will  relinquish  the  right  to  tax  land  sold  by  Con- 
gress for  five  years  after  sale  "-Hsertain  lands  in  each  town- 
ship  for  the  use  of  schools  therein.    (2  IJ.  S.  Stat.,  175.) 

May  7th,  1800,  the  Territory  of  Indiana  was  organized; 
(2  IT.  S.  Stat,  58);  March  26th,  1804,  an  act  was  passed 
for  the  disposal  of  the  pvhlio  lands  of  said  Territory^  of 
which  section  5  provides  that  section  number  sixteen  shall 
be  reserved  in  each  township  for  the  support  of  schools 
wUhin  the  same.  (Id.,  p.  277.)  On  April  19th,  1816, 
these  lands  were  granted  to  the  State  of  Indiana,  together 
with  other  lands,  for  educational  purposes,  upon  a  like 
oompact  contained  in  the  act  admitting  the  State  of  Obio» 
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(3  Id  ,  289.)  So  with  MicbigaB^  IliinoiB,  and  other  Terri- 
tories, upon  their  admission  as  States. 

[*368]  In  1848,  there  was  or^nized  the  Territory  of 
Oregon  (9  U.  S.  Stat,  330);  in  1849,  the  Territory  of  Min- 
nesota  (Id.,  403);  in  1850,  the  Territory  of  New  Mexico, 
(Id.,  446);  in  1850,  the  Territory  of  Utah  (Id.,  462);  and 
in  each  of  which  there  is  a  section  coached  in  precisely  the 
same  language,  as  is  section  84  of  Act  of  1854,  and  the 
acts  are  sabstantially  alike.  In  1850  (Id.,  452),  California 
was  admitted  as  a  State,  without  having  had  a  territorial 
organization,  with  the  consideration  of  ^'propositions  ten- 
dered by  the  people  of  Cab'f  rnia  as  articles  of  conipact,'' 
postponed.  The  three  last  '^acts''  referred  to  became  laws 
npon  the  same  day. 

In  1850  (September  27),  an  act  was  passed '^to  provide 
for  the  snrvey,  and  to  make  donations  to  settlers,  of  the 
said  pablic  lands"  (9  IJ.  S.  Stat.,  496),  which  does  not  pro- 
vide for  any  ^ale  of  land,  but  for  donations  alone,  and  which 
reserves  sections  sixteen  and  thirty-six  from  this  purpose, 
and  ^^granta  to  the  Territory  the  quantity  of  two  sections 
of  land  in  said  Territory,  to  aid  in  the  establishment  of  a 
university  in  the  Territory  of  Oregon." 

In  1851  (Feb.  19),  Congress  passed  an  Act,  authorizing 
the  legislatures  of  Oregon  and  Minnesota  to  make  laws  to 
protect  from  waste  sections  sixteen  and  thirty-six,  ^'reserved 
in  each  township  for  the  support  of  schools  therein"  (Id., 
568),  and  grants  two  sections  of  lands  to  Minnesota  for  uni- 
versity purposes,  as  was  done  to  Oregon  in  1850.  Here  let 
me  remark,  that  an  act  similar  to  said  '^section  1,"  passed  U 
operate  in  the  Territory  of  Mississippi,  was  adjudicated  in 
Gaines  v.  Niohohon  (9  Howard,  356),  affirming  the  power 
pf  {Congress  over  lands  reserved  in  that  Territory  for  schools 
by  Act  of  1803.  The  Act  of  1803  contained  a  section  like 
^•section  34,"  excepting  the  words,  "being  applied  to." 
Apply  the  prinoiples  of  law  applied  by  the  court  below, 
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and  the  judicial  construction  of  the  act  of  1803,  necesBarily 
given  in  said  case,  is  to  govern  the  act  of  1864'. 

In  1864  (July  22),  in  the  same  Act  which  provides  for 
the  sale  of  the  public  landrbf  Kansas  and  Nebraska,  there 
[*269J  is  provision  made  for  the  donation  of  the  lands  of 
New  Mexico  to  actual  settlers  up  to  A.  D.  1858,  and  a  sec- 
tion (6),  in  the  exact  words  of  section  16  of  the  Oregon  Act 
of  1860,  and  a  section  (6),  ^^reserving  two  townships  for  the 
establishment  of  a  university  in  said  Territory  and  the  State 
hereafter  to  be  created  out  of  the  skme." 

In  1855,  February  21  (10  U.  S.  Stat,  611),  Congress 
passed  an  act  providing  a  Surveyor-General  for  Utah,  but 
not  for  any  sale  of  lai^d,  and  which  contains  two  sections 
(2  and  3)  in  the  exact  words  of  sections  6  and  6  of  the  Act 
of  July  22,  1854.  The  Government,  to  this  day,  has  never 
received  a  dime  from  the  proceeds  of  public  lands  in  Utah; 
yet,  ever  since  February  21  •1651,  that  Territory  has,  per- 
haps, absolutely  ownedy  by  virtue  of  that  reservationy  two 
townships  of  land  for  university  purposes. 

Has  it  ever  been  claimed  that  any  other  Territory  that 
Kansas  had  had  dedicated  to  her  by  Congress,  in  her  or- 
ganic act,  lands  for  purposes  of  her  common  Schools?  Kan- 
sas alone  has  the  honor  of  that  discovery,  if  the  fact  exists. 
Why  did  Congress  pass  the  act  of  February  19, 1861,  au- 
thorizing Oregon  and  Minnedota  to  protect  sections  sixteen 
and  thirty  six,  if  those  lands  had  been  before  dedicated  to 
those  territories  for  school  purposes?  And  they  had  been 
so  dedicated^  if  those  secttoi}i^were  dedicated  to  Kansas  by 
virtue  of  sections  34  of  her  organic  act. 

Aj  has  been  shown,  in  prtividing  for  the  disposition  of 
the  public  landsy  Congress  basin  several  instances,  set  apart 
and  donated,^^for  the  establishment  of  a  university  in  said 
Territory y^^  8k -portion  of  such  lands;  but,  each  of  these  in- 
stances has  been  where  Congress  contemplated  only^^me 
''^StatC'  hereatlpr  to  be  orcfatod  .out  of  the  sam^'  (TerrllD^ 
ry);  and  in  no  instanlcis  hav8>  the  lands  intended  ^bi*  a  qoflit 
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moD  school  fnnd  been  treated  by  Congress  or  the  Territo 
ries  (other  than  Kansas),  as  donated,  by  being  reserved  for 
the  purpose  of  being  applied  to  schools. 

Congress  has  sometimes  set  out  the  territories,  at  some 
time  of  their  existence,  with  two  townships  for  a  university 
[*270]fand  for  the  whole  Territory,  but  has  ever  reserved  the 
princely  donation  intended  for  the  common  schools  of  the 
several  townships,  .until  the  townships  should  exist  to  need, 
which  has  been  in  no  other  instance  than  at  the  time  of  the 
admission  of  the  State,  and  then  only  as  part  of  a  compact 
necessary  to  the  protection  of  the  rights  of  the  government 
within  such  State,  which  of  course,  could  never  be  secured, 
if  the  means  to  be  used  by  the  government  had  been  be- 
fore parted  with. 

The  language  used  in  case  of  Oregon  and  New  Mexico  is 
difierent  from  any  other  case,  for  the  reason  that  Congress 
thought  it  advisable  to  offer  extra  inducements  to  secure  the 
settlement  of  these  Territories. 

The  language  used  in  the  case  of  university  lands  has 
been  either  granted  or  reserved  for  the  estcMishment  of  a 
university  in  said  Territory ;^  while,  in  setting  apart  public 
land  for  schools,  the  language  used  has  been,  ^'reserved  for 
the  purpose  of  heiTig  applied  (that  is  something  remains  to 
be  done),  to  schools  in  said  Territory  and  the  States  and 
territories  hereafter  to  be  created  out  of  the  same;"  and,  as 
has  been  shown.  Congress  and  the  several  territories  have 
united  in  holditsg  reservation  in  such  case  to  be  in  Congress, 
for  the  purpose  of  being  applied  by  authority  of  Congress. 

The  Act  of  1854,  is  the  voice  alone  of  Congress,  saying, 
among  othei:  thitigs,  that  the  people,  desirous  of  settling  in 
the  new  Territory,  may  understand  that  when  Congress 
frhall  authorize  the  sale  of  the  lanfd  in  said  Territory,  sec- 
tions No.  sixteen  and  thirty-six  shall  not  be  purchasable  at 
such  sale,  beeanse  Congress,  having  full  power  to  do  so,  has 
reserved  them  for  another  purpose,  to  be  ttpplied  to  such 
purpose  whenever  Congress  shall  see -fit. 
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Woald  not  farther  legfBlat^on  be  required  before  ti^e 
other  ^'states  and  territories"  eonld  own  any  portion,  of 
said  lands,  and  if  so^  was  not  furtiier  legislation  required,  to 
vest  the  title  thereto  in  the  then  Territory?  It  has.  been 
[^271]  the  practice  of  Congr^s  to  prgaoi^e  into  a  Territory 
a  large  extent  of  territory,  to  be  afterwards  carved  up  by.  Con- 
gress, as  the  public  exigencies  seemed  to  demand,  iqto  sev- 
eral states  and  territories. 

Such  was  the  ease  with.  Kansas^ .  .Did  Congress  intend  to 
donate  to  the  then  Territory  of  Kansas,  subject  to  be  dyiar 
posed  of  by  the  first  legislative  assembly,  which  might 
perhaps  represent  bat  a  few  counties^  all  of  the  sections 
sixteenand  thirty 'Six,  of  the  #Aa9».tfn^jr«  Territory,  tor  the 
purpose  of  being  applied  to  the  soho<^  of  those  few  counties, 
leaving  no  lands  to  foster  the  educational  interests  of  those 
counties  to  become  settled  the  next  year,  or  for  those  ^'States 
and  territories  hereafter  to  be  created  out  of  the  samej" 

Had  the  question  of  ^'school  land"  no  uniform  legislatiife 
history,  this  court,  I  think,  would  long  hesitate  to  toijf use 
the  language  used  in  "Sec.  3i"  into  "words  of  absolute  dot- 
nation"  to  the  people  of  the  then  Territory  of  Kansas^  of  those 
lands  which  were  intended,  in  after  years,  to  constituto  the 
school  fund  of  several  states,  to  be  disposed  of  by  thtf  few 
adventurers  who  might  control  the  first  Legislative  Assem- 
bly of  a  Territory  scarcely  opened  to  civili;sation.  That  the 
Congress  of  1857  entertained  a  like  opinion,  is.  shown  in 
the  Act  of  March  3d,  by  which  Congress  disposes  of  a  por- 
tion of  the  lands  described  in  said  section  34,  and  reserves 
otherilands  equal  in  value,  in  lieu  thereof.    (11  U.  S.  Stat., 

That  th&  people  of  the  State  of  Kansas .  entertain  a  like 
vieiw,  is  shown  by  their  offer  contained  in  the  ordinance  of 
their  constitution,  proposing  to  from  a  compact  with  the 
United  States,  by  which  the  State  of  Kansas  will  relinqpish 
fofever  ilihe  light  ta  tax  the  laoda  of  the  Ubited  States,,  etoj^ 
in  QonsideratiooL  that  Congretusl  .will  grant,  to  the  ;8tat6,|  foi^ 
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theexclasive  ase  ofconimon  schools,  sections  sixteen  and 
thirtj^six  in  each  township  of  the  State,  etc,  which  com- 
pact [*272]  was  afterwards  entered  into,  and  thereby  Kansas 
received  two  townships  of  land  for  a  University,  which,  Con- 
gress treating  her  nnlike  the  other  territories,  had  before 
failed  to  reserve  for  her. 

In  this  one  fact  it  is  shown  that  Congress  never  intended 
to  be  more  generous  toward  Kansas  than  other  territories. 
For  the  Territory  of  Utah,  with  her  detestable  polygamy, 
was  reserved  a  first  selection  of  land  for  a  nniversity  fund, 
while  for  the  Territory  of  Kansas  it  was  denied.  The  his- 
toiy  of  school  landa^  derived  through  Congress,  shows  that 
they  never  have  been  ^^  ab^liite  donations,"  but  reserved 
for,  and  made  subject  of,  compact  between  the  general  gov- 
ernment and  states. 

8d.  As  the  people  of  no  territory  before  ever  had  the 
benefit  of  school  lands  from  Congress,  the  people  of  Kansas 
had  no  right  to  such  an  ex^>ectation,  as  the  territorial  act 
of  1855  provided  that  the  proceeds  of  the  lands  thereby 
to  be  sold  should  constitute  a  fund  in  each  toions/iip.  If 
defbndant^s  claim  is  snstained,  since  the  grant  in  the  act  of 
admission  constitutes  the  land  a  Stats  fund^  injustice  will 
be  don^  to  the  people  outside-  of  those  townships  wherein 
the  land  was  sold  under  the  act  of  1855. 

4th.  I  come  now  to  con^fdier  the  cases  relied  upon  by 
the  defendant  as  authorities  in  support  of  his  claim. 

In  the  Oity  of  Ginelnna^i  v.  Lessees  of  White^  6  Peters, 
440,  the  case  made  was,  whether,  when  the  proprietors  of  a 
tract  of  land  had  laid  it  out  as  a  town  site,  dividing  it  into 
lots^  streets^  and  commons^  the  streets  and  commons  being 
left  open  for  common  and  public  nse  for  the  convenience 
and  accommodation  of  the  inhabitants  of  the  town,  and 
the  lots  sold  for  the  profit  of  the  proprietors,  could  the 
proprietors  afterward  deprive  the  purchasers  of  such  lots  of 
the  public  use  of  a  '^ common'^  thus  left  opent  Sere  the 
proprietors  in  iinct  agreed  with  the  lot  punjiasersy  that  if 
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they  woold  pay  for  the  lots,  they,  in  coDBideration  thereof, 
should  enjoy  the  publio  nee  of  those  conveniences  which 
[*273]  gave  to  these  lots  their  value,  and,  deprived  of  which, 
the  lots  might  be  valueless.  So  with  the  Lutheran  Church 
case  (2  Peters,  p.  578),  the  land  in  question  had  been  spe- 
cifically set  apart  by  the  proprietor  of  a  town  site,  in  laying 
it  out,  '^for  a  Lutheran  Church.''  How  can  either  of  these 
cases  furnish  authority  in  point? 

These  lands  were  expressly  set  apart  for  present  public  use, 
that  valae  might  be  imparted  to  the  other  portions  sought 
to  be  soldy  just  as  town  proprietors  are  wont  to  do. 

The  lands  in  question  were  reserved  by  Congress  for  pur- 
pose of  future  application,  JQSt  as  Congress  had  for  years 
been  wont  to  do  {New  Orleans  v.  United  States^  10  Peters, 
p.  710),  is  in  principle  with  the  church  case.  Xhe  land  was 
set  apart  for  a  ^^  quay,"  which  is  a  public  commercial  con- 
venience. 

Will  the  defendant  claim  that  )iad  the  general  land  ofiice 
marked  upon  the  plots  of  the  public  lands  in  the  Territory 
of  Ejinsas,  in  A.  D.  1854,  upon  each  section,  sixteen  and 
thirty-six,  the  words  '^  school  land,"  that  those  sections 
thereby  would  have  been  dedicated  to  the  Territory  for 
schools?  Yet  he  says  that  the  courts  having  decided  that 
the  town  proprietors,  who  had  marked  upon  their  town 
plots,  before  offering  lots  for  sale,  the  words  "  for  a  Luther- 
an Church  "  and  *^  for  a  quay,"  thereby  dedicated  those  lands 
to  public  use  after  lots  were  sold,  have  decided,  in  principle, 
this  case  in  his  favor.  In  one  case  the  words  claimed  as 
constituting  a  dedication^  are  found  in  provisions  for  a  civil 
government/  in  the  other  in  provisions  for  disposing  of 
lands.    Where  is  the  parallelism? 

These  cases  are  good  law,  but  not  applicable  to  the  case 
at  bar,  and  herein  I  think  the  defendant  and  court  below 
fell  into  error.  The  act  brought  in  question  in  the  case  of 
Rutherford  v.  Greenes  ^d^rtf  (2  Wheaton,  p.  196),  was 
enacted  for  the  specific  purpose  of  making  donations  of 
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public  lands  to  [*274r]  soldiere,  for  meritorious  services,  and 
provided  '^  that  twenty-five  thonsand  acres  of  land  shall  be 
all«Ftted  and  given  to  Major-General  Greene.''  The  question 
then  made  was,  as  to  whether  rights  in  lavor  of  other  par- 
ties than  the  beneficiaries  of  the  grant,  could  attach  in  the 
land  which  had  been  set  apart  to  be  allotted  to  snch  soldiers, 
until  after  the  allotments  had  been  made,  and  an  excess  of 
land  therefore  determined.  The  court  very  properly  held, 
that  Greene's  rights  attached  from  the  day  of  the  grant, 
land  that  nothing  remained  but  to  determine  the  exact  loca- 
tion of  the  tract,  in  order  to  make  hid  title  to  such  tract 
perfect  from  the  day  of  the  grant.  Wlierein  does  that  de- 
cision affect  the  case  at  bar? 

Again,  the  case  of  United  States  v.  Brooks  (10  Howard, 
p.  445),  is  irelied  on.  In  this  case  the  facts  were,  that  while 
Louisiana  was  Spanish  territory,  the  Caddoe  Indians,  then 
owning  the  Bed  Uiver  country,  gave  to  Francois  Grappe 
and  to  his  three  sons  theii  born,  one  leagne  of  land  each, 
which  was  to  be  laid  off,  commencing  at  the  lowest  comer 
of  our  lands  on  the  Bed  Biver,  and  running  np  the  river 
four  leagues,  and  one  league  from  that  line  back,  so  as  to 
make  four  leagues  of  land ;  which  grant  was  duly  made  in 
writing  by  the  Oaddoe  chiefs,  and  ratified  by  the  Spanish 
authorities.  Afterward  this  written  grant  was  accidentally 
destroyed.  After  this,  Spain  ceded  this  territory  to  the 
United  States,  and  in  July,  1835,  the  Caddoe  Nation,  hav- 
ing petitioned  the  United  States  to  buy  their  lands,  except 
the  four  leagues  before  described,  which  were  in  the  petition 
stated  to  have  been  granted  to  the  Grappes,and  the  evidence 
6f  title  destroyed,  as  before  stated,  made  a  treaty  for  the  sale 
of  their  lands  with  the  United  States^  at  which,  after  stat- 
ing the  said  grant  through  the  Spanish  authorities,  and  the 
loss  of  the  deed,  it  is^  agreed  that  the  Grappes  <^  shall  Uave 
their  rights  to  tho  said  four  leagues  of  land  reserved  i  for 
*them,  and  their  heirs  atid  assigns  forever,"  and  provides 
^that  thesaid  land  shall  belaid  off  |'  in  f*ST6]  conformity  with 
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the  boandaries  established  aad  expressed  in  the  original  deed 
of  gift,  made  by  the  said  Caddoe  Nation  of  Indians  to  the 
said  Francois  Grappe  and  his  three  sons^  Jacques,  Domi- 
nique, and  Balthazer  Grappe."  Brooks  subsequently  be- 
came the  assignee  of  all  the  Grappes.  The  question  made 
was  upon  his  right  to  the  land,  as  against  the  United  States. 
The  United  States  had  recognized  the  right  of  the  Indians 
to  those  lands,  purchased  from  them;  their  right  to  dispose 
of  those  lands,  with  the  consent  of  the  United  States;  their 
former  disposition,  with  the  consent  of  the  Spanish  author- 
ities, of  the  '^  four  leagues,"  which  were  not  included  in  the 
sale  to  the  United  States;  and  became  bound  by  the  solemn 
terms  of  a  treaty  to  its  stipulations.  What  claim  did  the 
United  States  ever  have  upon  the  ''  four  leagues?"  None, 
except  to  recognize  the  title  of  the  Grappes  thereto,  by 
virtue  of  the  said  ''  deed  of  gift "  made  by  the  Caddoes, 
and  which  had  perished  by  fire.  ^*  Shall  have  their  right 
to  the  said  four  leagues  of  land  reserved  for  them,"  etc., 
reads  the  treaty.  What  right  t  The  right  beloiigmg  to 
them^  and  never  claimed  by  the  United  States.  Why  men- 
tion their  right}  Because  withont,  they  had  no  written 
evidence  of  it  What  does  the  term  ^' reaervedj^  eta,  as 
used,  mean?  SXm^lj^  reserved  from  the  operation  of  ths 
treaty^  by  which  all  the  land  but  the  ^'  four  leagues,"  before 
held  by  the  Caddoe  Indians  was  ceded  to  the  United  States, 
and  without  the  use  of  which,  the  '^  four  leagues "  would 
also  have  been  ceded  without  notice  of  the  Grappes'  righie 
thereto. 

Mr.  Justice  Wayne  says:  ^^  That  the  first  supplementary 
^irticle  to  the  said  treaty,  and  the  preamble  thereof,  contain 
a  recognition  of  tiUe  in  Francois  Orappe  and  hie  three^ 
§ons  to  the  land  described  in  said  article  and  preamble." 
And  again:  ^'That  the  United  States,  by  treating  with  the 
Caddoe  Indians  tor  the  purchase  of  their  lands,  recognized 
in  said  Indians  a  right  to  said  lands  similar  to  the  rights  to 
lands  generally  recognized  in  Indian  tribes  with  whom  the 
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[*276]  United  States  have  made  treaties; "  that  is,  the  right 
to  use,  and  the  absolute  title  to  such  lands  cu  should  he  re- 
served by  the  Indians  in  severalty.  What  relation  does 
this  case  sustain  to  the  one  at  bar?  (See,  also,  9  Peters, 
711;  9  Howard,  356.) 

The  case  of  the  Yincen/rves  UrdvsrsUy  v.  Indiana  (14 
How.  p.  26S),  I  believe  alone  remains  to  be  commented  up- 
on. Justice  McLean,  and  a  majority  of  the  Justices,  de- 
cided the  case  against  the  dissenting  opinion  of  Justice 
Taney,  C.  J.  Oatron,  and  Daniels.  Four  years  after  the 
Territory  of  Indiana  had  been  organized,  Congress  passed 
an  act  to  provide  for  the  survey  and  disposal  of  the  public 
lands  in  that  Territory.  Section  5  provides,  '^that  all  the 
lands  aforesaid,  shall,  with  the  exception  of  the  section 
^^number  sixteen,"  which  shall  be  reserved  in  each  township 
for  the  suport  of  schools  within  the  same,  with  the  excep- 
tion, also,  of  an  entire  township  in  each  of  the  three  above 
dscribed  tracts  of  country  or  districts  (since  made  territories 
and  states),  to  be  located  by  the  Secretary  of  the  Treasury 
for  the  use  of  a  seminary  of  learning,  be  offered  for  sale  to 
the  highest  bidder."  The  next  "section"  provides  "for 
certain  highways,"  and  other  "sections"  for  other  rights  in 
said  lands. 

The  Secretary,  October  10,  1806,  located  the  seminary 
township  in  the  Vincennes  district.  November  29,  1806, 
the  plaintiffs  were  incorporated  as  a  university,  "with  the 
right  to  sell  the  remaining  lands  under  the  act  of  Congress, 
for  the  purpose  of  putting  into  immediate  use  the  said  uni- 
versity." (14  How.,  273.)  At  this  time  the  Territory  had 
no  legislative  assembly,  but  its  laws  were  enacted  by  the 
Governor  and  Judges,  subject  to  be  annulled  by  Congress 
at  any  time  and  to  any  extent.  Under  said  act  said  corpo- 
ration organized  December  6,  1806,  said  lands  were  taken 
posession  of,  in  part  sold,  and  a  fund  created  from  the  pro- 
ceeds thereof 

By  Act  of  A{irril  19,  1816,  Indiana  wad  admitted  as  a 
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State,  with  a  provision  (upon  a  condition  like  that  in  the 
[*277]case  of  Ohio)  *^that  one  entire  township,  which  shall 
be  designated  bj  the  President  of  the  United  States,  in  addi- 
tion to  the  one  heietofore  reserved  for  that  purpose  shall  be  re- 
served for  the  use  of  a  seminary  of  learning,  and  vested  in  the 
legislature  of  the  said  State,  to  be  appropriated  solely  to 
the  use  of  such  seminary  by  the  said  legislature." 

In  the  constitution  of  said  State  at  the  time  of  its  admis- 
sion, was  a  provision  which  confirmed  to  the  Yinoeunes 
University,  '^the  same  rights  and  powers  as  they  had  exist- 
ed under  the  territorial  government,"  which  necessarily  in- 
cluded '^the  right  to  sell  the  university  lands  under  the  act 
of  Congt-ess,  tor  the  purpose  of  putting  into  immediate  use 
the  said  university;"  especially  since  the  university  had 
already,  in  part,  exercised  this  right.  January  2«  1822,  the 
Sta^e  legislature  appointed  commissioners  to  sell  the  lands 
in  that  township.  A  sale  was  made,  and  the  proceeds  paid 
into  the  State  treasury. 

In  1846,  the  plaintiffs  instituted  suit  to  recover  from  th^ 
State  for  the  useof  their  \mvresAiy^tks  said  proceeds.  Justice 
McLean,  in  his  opinion,  decides  that  by  the  act  of  April,  1816, 
the  Gibson  township  (Yincennes)  Seminary,  was  recognised, 
and  its  present  government  sanctioned,  that  the  language 
used  in  the  sixth  section  vested  in  the  legislature  of  the 
State  only  that  one  township  to  be  designated  by  the  Presi- 
dent^ the  Gibson  township  only  being  referred  to,  to  show 
that  the  one  then  appropriated  was  in  addition  to  it;  and 
that  section  1  of  article  12  of  the  Gonstiturion,  then  adopted, 
having  secured  to  said  corporation  the  rights  existing  under 
the  territorial  government^  the  title  Jto  said  township  had 
become  fully  perfected  thereby.  Nowhere  in  said  opinion 
does  the  learned  Justice  hold  that  the  title  to  said  township 
became  vested  in  the  'i'erritory  .of  Indiana;  but  on  the  con- 
trary,  sajrs  that  the  township  reserved  by  the  same  act  in  the 
IlUiiois  district,  became  vested  in  the  State  of  Illinois,  upon 
its  admission,  by  virtne[1^278]of  the  act  of  admission,  which 

18—2  KAB. 


274  SUPREME  COURT  OF  KANSAS, 

The  State  v.  Stringfellow. 

differed  from  that  of  Indiana,  in  that  in  the  Illinois  act  of 
admission,  the  language  used  is,  ''together  with  the  one 
heretofore  reserved,"  etc,  while  in  the  case  of  Indiana,  the 
language  is,  ''in  addition  to  the  one  heretofore  reserved.'^ 

I  qaote  his  condnsion  (p.  375):  ^'Here  both  townships 
are  as  clearly  vested  in  the  State  of  Illinois  as  that  one  onlj 
is  vested  under  the  act  admitting  Indiana  into  the  Union." 
Clearly,  if  the  title  had  become  vested  in  the  Territory  by 
virtue  of  the  act  of  1804,  as  the  court  below  makes  the 
learned  Justice  to  say,  no  title  thereto  existed  to  vest  by  vir- 
tue of  the  act  of  April  18,  1816.  Apply  this  decision  to 
the  case  at  bar,  and  sections  sixteen  and  thirty-six  have  been 
clearly  vested  in  the  State  of  Kansas^  by^  virtue  of  the  act 
ofjanua/ry^  1861,  since  the  passage  of  the  joint  resolution 
of  the  Kansas  legislature  of  January  20,  1862.  Then  the 
territory  has  no  right  to  dispose  of  the  land  in  question,  and 
the  Territorial  act  of  1855,  is  a  nullity. 

Again,  Justice  McLean  says  (p.  274)  that  ^^forthe  sale  ot 
school  lands  (meaning  the  school  lands  reserved  in  the 
Indiana  act  of  1804),  the  consent  of  Congress  has  been  ob- 
tained, as  that  changes  the  character  of  the  fund."  Why  ob- 
tain the  consent  of  Congress  to  sell,  if  the  words  contained 
in  the  act  of  1804,  ^^are  words  of  absolute  donation  to  the 
Territory?"  But  the  language  employed  in  the  act  of  1854 
is,  ^^shall  be  reserved  in  each  township  for  the  support  of 
schools  within  the  same,"  showing,  perhaps,  an  absolute 
reservation  for  a  present  pui*po8e;  while  in  the  act  of  1804 
it  is,  '^shall  be,  and  the  same  are  hereby  reserved  for  the 
purpose  of  being  applied  to  schools  in  said  Territory,  and  in 
the  states  and  territories  hereafter  to  be  erected  oat  of  the 
same,"  showing  that  no  application  of  those  lands  to  schools 
was  to  be  made  until  Congress  should  authorize  it,  and  per- 
haps then  for  the  schools  of  several  different  States. 

[*279]  The  issue  is  thus  stated  by  the  dissenting  Jus- 
tice (p.  279):  '^And  the  only  question  before  us  is,  whether 
the  trustees  (of  the  university)  have  the  legal  title  to  these 
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lands,  and  can  recover  them  back  from  the  persons  to  Whom 
thej.  were  sold  by  the  State,  for  the  purpose  of  appropri% 
ting  them  to  a  different  seininary;"  and,  in  their  opinion 
(p.  279),  say:  'The  act  of  the  territorial  government  of 
1806,  iQCorporating  this  board  of  trvstees,  does  not  grant, 
nor  profess  to  grant  the  lands  to  the  board;  and  if  it  had 
done  so  the  aQt  wonld  have  been  void  and  inoperative,  be- 
canse  the  territorial  legislatare  had  no  right  to  grant 
lands  which  belonged  to  the  United  States,  nor  to  exercise 
any  power  over  them,  without  the  authority  of  Congress.'' 
"  The  act  of  Congress  of  1816,  by  which  Indiana  was  ad- 
mitted'into  the  Union  as  a  State,  grants  these  lands  to  the 
State  for  the  purpose  for  which  they  were  reserved,  the 
State  is  made  the  trustee.  And  I  am  confirmed  in  this 
opinion,  because,  with  all  the  research  I  have  been  able  to 
make,  I  have  not  found  a  single  instance  in  which  lands 
reserved  in  a  Territory  for  the  pnrpose  of  education,  were 
not  ailerwards  granted  to  the  State,  as  the  trustee  to  ad- 
minister the  trust,  the  school  sections  in  the  several  town- 
ships, as  well  as  others"  (and  the  Justice  might  have 
added,  as  a  part  of  a  solemn  compact,  by  which  Congress 
received  some  equivalent  therefor).  '^The  error  in  the 
opinion  even  appears  to  me  to  have  arisen  from  regarding  the 
reservation  from  sale  for  the  purposes  of  education  as  di- 
verting the  legal  titl<e  of  the  United  States,  and  putting  it 
in  abeyance,  until  some  new  body  was  brought  into  exist- 
ence, capable  of  taking  the  title  as  grantee  and  adminis- 
tering the  trust."  ^\  1  cannot  regard  the  title  to  lands  re- 
served from  sale  by  Congress  for  the  purpose  of  education 
as  standing  in  this  condition.  A  reservation  is  not  a 
grant.  It  does  not  pass  the  title  out  of  the  United  States, 
but  leaves  it  where  it  was  before."  "  If  such  be  the  result 
of  a  reservation,  the  subsequent  conveyance  of  Congress  i^ 
of  no  value;  and  who  Is  to  protect  the  reserved  lands  from 
[*280]  trespasses  and  depredations,  while  the  title  is  in  abej* 
ancef  ... 


/ .  t .  t  .  / 
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The  difference  w  hich  divided  the  oonrt  in  this  case,  ap- 
pears to  have  been,  that  Justice  McLean  thought  that  the 
^'act  of  admission"  recognized  and  sanctioned  the  present 
government  of  the  university,  and  assented  to  the  securing 
by  the  Constitution  of  the  State  to  the  nnivereity  of  those 
rights  exercised  by  it  under  the  territorial  government; 
while  the  dissenting  Justices  thought  that  the  act  of  admis- 
sion granted  those  lands  to  the  State  for  the  purposes  tor 
which  they  had  been  reserved — the  court  being  unanimous 
in  holding  that  no  -right  to  sell  had  been  conferred  by  the 
act  of  1804.  How,  then,  can  the  act  of  1854,  which  was 
enacted  solely  as  a  grant  of  political  power,  by  the  aid  of 
this  decision  be  construed  to  have  reference  to  the  disposal 
in  part  of  tlie  public  lands,  that  was  afterwards  provided 
for  in  the  act  of  July  2*3,  1854,  and  the  act  of  1861? 

The  collection  of  taxes  by  the  county  authorities,  could 
in  no  wise  affect  the  right  of  the  State  to  the  land.  States 
lose  no  rights  by  the  irregular  action  of  ministerial  officers. 
If  the  town  company  had  any  rights  in  said  land  by  virtue 
of  their  occupation  of  it  before  the  survey,  those  rights  be- 
came forfeited  by  their  failure  to  perfect  title  before  the 
public  sales  in  September,  1859.  Such  were  the  terms  of 
the  act  of  July  22,  opening  the  land  of  Kansas  to  settle- 
ment. But  Congress  having,  by  the  act  of  May  30th, 
given  notice  that  these  lands  were  not  in  any  event  to  be 
sold,  the  town  company  could  obtain  not  even  an  equitable 
claim  to  the  land  by  such  occupation. 

Benjamin  F.StringfelloWj  in  person. 

This  is  a  case  which  can  onlj-  be  settled  in  the  last  i-e 
sort  by  the  Supreme  Court  of  the  United  States.  The  opin- 
ions of  executive  officers,  the  inferences  from  the  actions  of 
Congress,  have  but  little  weight  in  the  decision  of  [^281;^ 
these  questions.  Whenever  the  question  in  any  court. 
State  or  Federal,  is,  whether  title  to  land,  which  was  once  tlu. 
property  of  the  United  States,  has  passed,  that  question 
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mnst  be  resolved  bj  the  laws  of  the  United  States.  It  is 
not  to  be  d^ided  by  the  opinions  of  land  oflScera,  nor  by 
resolntions  of  Oongress^  bat  bj  the  law. 

Tlie  State  claims  title  under  the  first  proposition  of  sec- 
tion three  of  an  act  of  Congress,  entitled,  ^^An  act  for  the 
admission  of  Kansas  into  the  Union/'  approved  39th  o\ 
January,  1861,  and  accepted  by  th^  Kansas  legislature  20th 
of  January,  1862.  -The  fact  as  to  this  land  being  part  of 
section  thirtjf *six,  is  admitted,  and  the  State  claims  that  it 
''lias  never  been  sold  or  otherwise  disposed  of.'' 

The  defendant  claims  tit  le  under  section  S4  of  the  act  to 
organize  the  territories,  of  Kansas  and  Nebraska,  approved 
80th  May,  1851,  the  acts  of  the  Legislative  Assembly  of 
Kansas  Territory,  made  in  pursuance  thereof,  and  the  patent 
of  the  Qovernor  of  said  Territory,  issued  under  said  last 
named  acts.  The  Legislative  Assembly  of  the  Territory,  at 
its  first  session,  in  the  summer  of  1865,  passed  two  acts  for 
the  purpose  of  partially  carrying  into  effect  the  provisions 
6f  section  84,  the  one  entitled,  ^^An  act  to  provide  for  the 
establishment  of  Common  Schools,"  and  the  other  entitled, 
*^An  act  to  grant  pre-emptions  to  school  lands  ii^  certain 


cases." 


By  the  act  to  establish  common  schools,  aaK>ng  other  pro- 
visions, is  one  which  declares  these  lands,  their  proceeds, 
interests  thereon,  and  rents  and  profits  thereof,  a  pairt  of  the 
school  fund.  The  act  to  grant  pre-emptions  to  school  lands 
idf  certain  cases,  provides  for  the  pre*eit3ption  of  town  sites 
and  agricultural  settlements,  made  on  school  lands,  incases 
in  which  such  town  sites  were  located,  and  such  settlements 
made  prior  to  the  United  States  surveys  of  such  lands. 
[^82]  Town  sites  to  be  entered  at  two  dollars  and  fifty 
cents,  and  farm  lands  at  one  dollar  and  twMity-five  cents  per 
acre.  Title  to  vest  on  payment  of  the  money,  and  patents 
to  be  issued  by  the  Governor. 

1.  Section  84  ot  the  act  oi^nizing  the  Territory  of  Kan- 
sas, dedicated  sections  sixteen  and  thirty-six  Jn  each  town- 
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ehipy  to  the  use  of  Bcbools  in  the  Territory,  and  thereby 
passed  the  title  to  these  lands  ont  of  the  United.  States  and 
vested  them  in  the  Territory.  See  ordinance  of  1787  (Stat's 
U.  8.,  2to1.,  178;  3  vol.,  399,  608,  472,  428,  645;  6  vol.,  51, 
59, 789;  9  vol.,  58;  4  vol.,  180,  485;  2  vol.,  234,  679;  5  vol. 
63;  9  vol.,  830;  12  Wheat,  590;  6  Peters,- 440;  2  Wheat., 
198;  2  Peters,  578;  10  Peters,  718;  9  Oranoh,  329;  6  Peters, 
431;  10  Howard,  445, 14;  How.,  274,  etc) 

As  yet  no  legal  oonstraotion  has  been  ^iven  to  this  act. 
A  construction  was,  however,  given  to  it  by  the  Hon.  Jacob 
Thompson,  a  former  Secretary  of  the  Interior.  One  Beno 
applied  at  the  land  office  at  Kickapoo,  in  Kansas,  to  pre- 
empt the  8.  W.  ^  of  Sec.  36,  township  3,  range  22,  under 
the  provisions  of  the  above  recited  joint  resolution  of  3d 
March,  1857.  His  application  was  resisted  by  one  Tracey 
who  dfdmed  to  have  pre-empted  the  land  under  the  above 
mentioned  act  of  the  Kansas  Legislature,  and  who  produced 
a  patent  therefor  from  acting  Governor  Stan  ton.  The  case 
was  referred  by  the  land  officers  to  the  commissioner  of  the 
general  land  office,  who  sustained  Reno's  application.  On 
appeal  to  Secretary  Thompson,  he  refused  to  consult  the  At- 
torney General,  and  summarily  confirmed  the  decision  of 
the  commissioner.  As  the  secretary  adopts  the  views  of  his 
subordinates,  I  give  the  reason  of  them  all,  as  they  all  are  to 
the  same  effect. 

The  commissioner  says:  ''By  the  act  80  May,  1854, organ- 
izing the  territorial  government  of  Kansas  [^283]  and  Ne- 
braska, sections  sixteen  and  thirty-six  were  placed  in  a 
state  of  reservation  merely  for  the  purpose  of  being  applied 
to  schools,  and  the  government  not  being  divested  of  its 
title  until  after  a  grant  is  made,  which,  in  other  cases,  was 
done  when  the  Territory  became  a  State,  the  sale  of  .the 
'Bchool  section  was  illegal  and  of  no  effect.  Tha  fact  of 
Tracey's  having  bought  a  portion  of  the  school  aection,  and 
holding  a  patent  therefor  from  the  legislature  of  the  Terri- 
tory, will  not  be  a  bar  to  Reno's  entering. the ,8aniie,.Aipon 


JANUARY  TERM,  1864.  879 

Bnef  of  Defendant  in  Error. 

complying  with  the  law;  for  the  reason  that  the  joint  resolu- 
tion of  3ci  of  March,  1857,  makes  provision  for  those  persons 
who  have  settled  npou  sections  sixteen  and  thirty-six  before 
the  snrvey^and  thereby  clearly  shows  that  the  right  of  those 
sections  remained  in  the  government,  and  that  at  any  mo- 
ment Congress  might  release  those  sections  from  reserva- 
tion, and  make  other  provisions  for  schools." 

The  secretary,  says:  ^'Sections  sixteen  and  thirty-six  are 
not  granted,  dedicated  or  disposed  oi^  but  are  simply  re- 
served  by  Congress,  for  the  purpose  of  being  applied  to 
schools.  No  trust  was  created  by  said  act,  unless  Congress 
itself  assumed  it.  That  Congress  did  not  intend  to  divest 
itself  of  all  control  over  these  lands  is  evident  from  the  very 
terras  employed.  But  if  any  doubt  on  this  point  could  ex- 
ist, it  is  removed  by  the  joint  resolution,  -approved  March 
3d,  1857,  which  provides  that  when  any  settlement,  etc., 
shall  be  made  upon  sections  sixteen  and  thirty-six,  before 
the  survey  thereof,  other  sections  shall  be  selected  in  lieu 
thereof.  The  resolution  is  tantamount  to  a  legislative  dec- 
laration of  the  meaning,  and  will  govern  the  construction  of 
the  former  law." 

No  joint  resolution  will  be  deemed  evidence  of  its  own 
validity  in  a  court  competent  to  pass  upon  it,  however  much 
weight  it  may  have  with  a  mere  ministerial  officer.  The 
assumption  of  fact  which  is  made  the  basis  of  the  [*2S4] 
opinion  of  these  land  officers  is,  that  the  government  is  not 
divested  of  the  title  until  a  grant  is  made,  which  in  other 
cases  was  done  when  the  Territory  became  a  State. 

The  only  weight  given  to  this  assertion  is  by  Chief  Jus- 
tice Taney,  having  made  a  like  assertion  in  his  dissenting 
opinion  in  the  case  before  referred  to  of  the  '^  Trueieea  of 
Vincetmee  UniverBity  v.  the  State  of  Indiana.^^  Judge 
Taney  says:  ^'With  all  the  researches  I  have  been  able  to 
make  I  have  not  found  a  single  instance  in  which  lands  re- 
served in  a  Territory  tor  the  purposes  of  education  were  not 
afterwards  granted  to  the  State  as  a  trustee  to ,  administer 
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the  trast,  the  school  sections  in  the  several  townships  as 
well  as  others.''  He  relies  on  this  fact  *^as  confirming  him 
in  his  opinion."  And  it  seems  to  be  the  very  corner  stone 
of  the  opposition  to  the  rights  of  the  Territory  in  the  case. 

It  will  be  fonnd  that  the  dedication  of  a  portion  of  the 
public  lands  to  the  nse  of  schools,  originated  even  under 
the  confederation,  and  has  continued  to  the  present  day,  as 
a  cherished  object  of  legislation. 

By  an  act  of  the  Confederate  Congress  of  1785  (Statutes  at 
large  Yol.  1,  565),  '^section  sixteen  in  each  township  was  re- 
served for  the  nse  of  schools  in  such  township."  The  act 
of  1804,  which  became  the  basis  of  subsequent  legislation 
as  to  school  lands,  provided  that  section  sixteen  in  each 
township  should  be  reserved  for  the  use  of  the  inhabitants 
of  such  township  for  the  use  of  schools. 

Judge  Taney  says  that  "with  all  his  research,  he  has  been 
uuable  to  find  a  single  instance  in  which  lands  reserved  in 
a  Territorry  for  the  purpose  of  education  have  not  been  af- 
terwards granted  to  the  State  as  a  trustee  to  administer  the 
trust,  the  school  sections  as  well  as  others."  This  declara- 
tion was  made  in  1852,  at  the  December  term  of  the  Su- 
preme Court  I  now  refer  to  the  acts  admitting  States  and 
reservations  tor  schools  made  prior  to  that  time. 

[*285]Ohio  was  the  first  State  admitted.  Reservations  have, 
as  has  been  seen,  been  made  in  the  ordinance  of  1787.  Bv 
the  act  admitting  Ohio  into  the  Union,  the  so-called  grant 
was  made  in  the  propositions  submitted  by  Congress.  There 
were  two  sets  of  propositions.  By  the  first  it  was  provided 
ihat,  *^section  sixteen  in  each  township  shall  be  granted 
to  the  inhabitants  of  such  township  for  the  use  of  schools.'^ 
By  the  second,  after  making  a  reservation  of  additional 
school  lands,  it  was  provided  that  these  lands  "with  those 
already  appropriated  for  that  purpose  shall  be  vested  in  the 
legislature  of  the  State  in  trust  aforesaid,  and  for  no  other  nse, 
etc."  (2  Stat.,  173.)  In  this  first  instance,  we  see  no  grant 
was  made  to  the  State. 
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In  Indiana,  the  second  State  admitted  into  the  Union, 
the  so-called  grant  was  in  these  words  (3  Stat,  399): 
^'Section  •  sixteen  in  each  township  shall  be  granted  to  the 
inhabitants  of  sach  township  for  the  use  of  schools.''  Here 
again  is  no  grant  to  the  State. 

In  Alabama  the  grant  was  as  in  Indiana,  '*to  the  inhabi- 
tants of  the  township,"  and  not  to  the  State.    (3  Stat.,  108.) 

In  Louisiana  and  Mississippi  no  grant  was  made  to  any 
person,  bat  the  reservation  stood  on  a  previous  reservation 
in  the  act  providing  for  the  snrvej  of  the  lands.  (8  Stat, 
472.) 

In  Illinois,  Missouri  and  Arkansas,  the  grant  on  admis- 
sion was,  '^to  said  State,  for  the  use  of  the  inhabitants  of 
the  township,  for  the  use  of  schools.''  (3  Stat,  428-545;  5 
Stat,  51.) 

In  Michigan,  Iowa  and  Wisconsin,  the  grant  was,  ^Ho  the 
State  for  the  use  of  schools."    (5  Stat,  59, 789;  9  Stat,  58  ) 

Of  the  eleven  States  then  admitted,  there  were  five  iu 
which  no  grant  was  made  to  the  State.  Three  in  vvhich, 
though  nominally  made  to  the  State,  it  was  expressed  to 
[*286]  be  for  the  *'use  of  the  inhabitants  of  the  township," 
three  in  which  the  grant  was  properly  made  to  the  states. 

But  not  only  do  we  find  that  no  such  uniformity  in  the 
action  of  Congress  is  to  be  found  in  its  legislation  touch- 
ing these  school  lands  as  is  claimed ;  not  only  do  we  find 
many  instances  in  which  no  grant  was  made  to  the  State, 
even  of  those  lands  dedicated  to  common  schools,  but  it  will 
be  found  that  with  reference  to  other  lands  dedicated  to 
purposes  of  education,  the  assumption  is  even  less  war- 
ranted. 

The  error  is  the  more  remarkable  in  this,  that  in  the  case 
of  a  reservation  made  in  Michigan,  in  almost  the  identical 
language  of  the  Indiana  Reservation,  then  under  considera- 
tion. Congress  had  already  recognized  the  very  principle 
then  decided  by  the  court,  had  recognized  the  validity  of  a 
reservation,  to  a  Territory. 
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By  the  act  of  May  20th,  1826  (4  Stat.,  180),  it  is  pro- 
vided in  an  act  for  the  survey  of  lands:  "The  Secretary  of 
the  Treasury  shall  be,  and  is  hereby  authorized  to  set  apart 
and  reserve  from  sale  out  of  any  of  the  pnblic  lands  within 
the  Territory  of  Michigan,  etc.,  not  exceeding  two  entire 
townships  for  the  use  and  support  of  a  university  within 
the  Territory  aforesaid,  and  for  no  other  use  or  purpose 
whatever." 

It  will  be  seen  this  is  not  like  ours,  a  formal  reservation, 
specific  in  its  terms,  but  is  a  most  indefinite  authority  to  the 
Secretary  of  the  Treasury,  merely  to  "set  apart  and  reserve 
from  sale  certain  lands."  Yet  the  territorial  legislature  on 
the  well-settled  rules  of  law  referred  to  by  the  Supreme 
Court,  held  that  even  this  informal  dedication  vested  the 
title  in  the  Territory  and  proceeded  to  establish  a  univer- 
sity and  apply  these  lands  to  its  use.  A  portion  of  them 
were  sold  by  the  university,  and  afterwards  in  the  act  ad- 
mitting Michigan,  although  Congress  proposed  to  vest 
these  lands  in  the  State  as  trustee,  yet  its  proposition  pro- 
vides expressly  that  [*287]  "nothing  herein  contained  shall 
be  so  construed  as  to  impair  or  affect  in  any  way  the  rights 
of  any  persons  claiming  any  of  said  sections  under  any  con- 
tract or  grant  from  the  university." 

This  is  not  only  an  instance  in  which  Congress  did  not 
grant  these  lands  to  the  State,  but  it  expressly  recognizes 
the  right  of  the  Territory  to  dispose  of  them  under  the 
former  informal  reservation.  This  was  a  legislative  au- 
thority, in  itself  sufficient  to  sustain  the  decision  in  the  case 
of  Vincennes  University. 

So,  too,  by  act  2d  March,  1827  (4  Stat.,  435),  a  reserva- 
tion in  the  precise  terms  of  the  Michigan  reservation,  was 
made  for  a  university  in  the  Territory  of  Arkansas.  After- 
wards, by  the  act  of  March  2d,  1833  (4  Stat.,  661),  the 
governor  of  the  Territory  was  authorized  to  sell  a  portion  of 
these  lands,  and  to  apply  the  proceeds  to  the  erection  of 
buildings  for  the  university,  etc.,  "at  such  places  as  may  be 
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desigaatedi  and  under  snch  terms  and  conditions  as  may  be 
prescribed  by  the  legislature  of  the  Territory.'' 

So,  too,  by  the  act  of  May  21tb,  1838  (2  Stat,  284),  for 
survey  and  sale  of  lands  in  Mississippi  Territory,  lands  were 
reserved  for  Jefferson  College  by  name.  This  reservation 
was  afterwards,  in  1832  (2  Statute,  679),  recognized  as 
vesting  title  in  the  college. 

So,  too  in  Florida,  by  the  act  of  March  3, 1823,  to  pro- 
vide for  survey  and  sale  of  lands  in  the  Territory,  the  re- 
servation was  simply  by  providing  that  the  public  lands 
should  be  sold  "with  the  same  reservation  as  have  been  or 
may  be  provided  for  the  sale  of  the  public  lands  of  the 
United  States.''  A  reservation  for  a  seminary  was  there 
made  in  these  words:  ^^  An  entire  township  in  each  of  the 
districts  (£ast  and  West  Florida),  shall  be  reserved  from 
sale  for  the  benefit  of  a  seminary  of  learnings  to  be  located 
by  the  Secretary  of  the  Treasury."  These  informal  reserva- 
tions were  afterward  recognized  by  Congreas  as  grants. 

[*288.]  By  act  Jan.  29,  1827,  the  Governor  and  Coun- 
cil are  authorized  to  take  posession  of  the  land  granted  for 
the  use  of  schools,  and  for  a  seminary  of  learning,  etc;  and 
by  act  July  1, 1886  (5  Stat,  63),  the  Governor  and  Council 
are  authorized  to  sell  not  exceeding  half  of  two  townships 
heretofore  reserved  and  appropriated  by  Congress,  tor  the 
establishment  of  a  seminary  of  learning,  etc. 

The  university  to  which  the  lands  are  to  be  applied  is 
designated,  and  is  one  which  had  been  established  by  the 
Territory.  This  is  not  only  another  instance  which  has 
been  overlooked  by  Judge  Taney  in  which  the  land  was  not 
granted  to  the  State,  but  it  is  an  express  recognition  by 
Congress  of  the  legal  identity  in  its  construction  of  the 
terms  *'  grant,"  '*  reservation"  and  "  appropriation,"  in  its 
disposition  of  the  public  lands.  The  words  are  used  in  this 
as  in  other  oases,  as  synonymous,  and  no  such  distinction  is 
made  between  ^'  reservations  "  and  '^  grants  "  as  is  made  by 
Secretary  Thompson. 
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Bat  a  farther  reference  to  the  legislation  of  Congrem  will 
show  more  clearly  that  the  purpose  of  Congress  in  these 
reservations,  has,  at  several  periods,  undergone  a  marked 
change,  and  has  always  been  so  clearly  expressed  that  there 
was  no  need  of  inference,  bat  it  was  sufficient  to  refer  to  the 
language  itself  of  each  reservation,  to  learn  the  intentions  of 
Con  gross. 

It  has  been  seen  that  in  1785,  the  reservations  of  these 
lands  were  declared  to  be  *'  for  the  use  of  the  inhabitants  of 
such  townships  for  the  use  of  schools.  "  The  schools  were 
loeal  not  territorial  or  state^  and  there  was  no  need  for 
the  appointment  of  the  State  as  trustee. 

By  the  act  of  March  26,  1804,  for  survey  of  lands  in 
Indiana  Territorv,  which  included  all  northwest  of  the  Ohio 
River,  after  the  admission  of  the  State  of  Ohio  by  the  act 
of  March  2d,  1803,  for  survey  and  sale  of  lands  south  of 
Tennessee;  and  by  act  of  March  3d,  1811,  in  reference 
[*289]  to  lands  in  Louisiana  Territory,  the  reservation  was 
made  in  the  same  terms,  "  for  the  use  of  the  inhabitants  of 
such  townships  for  the  use  of  schools  therein."  In  the  acts 
admitting  the  several  States  organized  within  the  limits  of 
that  territory,  the  proposition  submitted  to  the  people 
either  were  silent  on  this  subject,  granted  the  lands  in  ex* 
press  terms  to  the  inhabitants  of  such  townships,  or  to  the 
State  for  the  use  of  the  inhabitants  of  such  township,  for 
the  use  of  schools  therein,  until  the  admission  of  Michigan 
into  the  Union  in  1857. 

At  that  time  a  change  was  made,  and  among  the  propo- 
sitions then  submitted  to  the  people,  was  one  providing  that 
these  lands  should  be  '^granted  to  the  State  for  the  use  of 
schools."  As  in  the  subsequent  acts  admitting  Iowa  and 
Wisconsin,  the  proposition  ^^as  in  like  terms,  granting  these 
<ands  ^^to  the  State  for  the  use  of  schools,"  we  may  infer 
that  Congress  then  intended  to  change  the  character  of  the 
grant  and  to  convert  what  had  been  a  local  and  township 
fund  into  a  common  or  State  fund.    In  none  of  these  acts 
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from  the  begioning  is  there  as  yet  found  any  pesec^ation 
for  the  use  of  territorial  schools.  Up  to  this  timei  too,  no 
risser vation  had  been  made  in  any  act  organizing  a  territory, 
but  as  at  the  beginning,  all  were  made  in  acts  providing  for 
the  survey  of  the  lands. 

In  the  act  organizing  the  Territory  of  Oregon,  approved 
August  li,  1848  (9  Stat.,  330,  Sec.  20),  we  find  for  the  first 
time,  not  only  a  reservation  made*,  but  a  reservation  of 
double  the  quantity  of  land  previously  reserved,  and  made 
in  express  terms  for  the  use  of  territorial  schools.  This  was 
a  marked  change,  and  indicated  a  well-considered  purpose. 
That  this  was  intended  to  be  a  rule  of  general  application, 
is  shown  by  its  subsequent  adoption  in.  the  organization  of 
the  territories  of  Minnesota  in  1848,  Utah  in  1850,  and 
Kansas  and  Nebraska  in  1854.  In  each  case  the  [^90]  res- 
ervation is  in  the  same  terms,  and  in  the  identical  language 
used  in  the  Kansas  act. 

Since  then,  in  the  organization  of  the  mountain  and  min« 
ing  territories  of  Colorado,  Nevada,  and  Dakota,  still 
another  change  has  been  made.  In  these  the  reservations 
are  expressly  declared  to  be  for  the  use  of  schools  in  the 
States  therein  atler  erected.  We  find  in  this  reference  to 
the  legislation  in  relation  to  school  lands. 

1st.  Conclusive  evidence  that  from  1775  Congress  has 
regarded  these  reservations,  however  informally  made, 
whether  made  for  local  schools  to  the  inhabitants  of 
townships,  or  to  territories  or  states  for  common  schools,  as 
being  the  most  sacred  of  trusts  binding  upon  Congress,  and 
entitled  to  its  most  watchful  protection.  In  no  instance 
can  there  be  found  evidence  that  Congress  ever  pretended  to' 
claim^  as  is  now  claimed  for  it,  the  right  at  any  time,  in  the 
untechnical  language  of  the  secretary,  *Ho  release  these 
lands  from  reservation^'  and  deprive  the  schools  of  the  bene- 
fit. If  Congress  has  not  '^  granted,  dedicated. or  disposed 
of  these  lands  for  the  use  of  schools,''  no  obligation  has  been 
incurred  by  it. 
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Oongres8  recognizes  fully  all  the  obligations  which  oonld 
bind  an  honest  man.  Nor  would  any  such  claim  set  up  for 
the  government  be  allowed  by  the  courts.  On  the  con- 
trary, the  government  is  held  to  the  same  strict  rules  of 
honesty  as  an  individual;  it  cannot  indeed  take  advantage 
of  these  mere  informalities  which  would  release  an  individu- 
al,  but  is  as  has  been  seen,  held  to  its  fairly  inferred  obliga- 
tions, however  informally  assumed.  Congress  has  fully 
recognized  these  obligations,  and  has  never,  save  when  some 
higher  equity  seemed  to  be  presented,  attempted  to  appro- 
priate these  reservations  to  any  other  purpose,  and  even 
then  it  has  uniformly  endeavored  to  make  compensation  by 
granting  other  lands  as  contiguous  as  may  [*291]  be.  Such 
are  the  cases  contemplated  in  the  resolution  of  March  1857, 
where  parties  in  good  faith,  ignorantly  have  by  the  delay  of 
the  governm.ent  in  making  its  surveys,  been  led  to  settle 
upon  these  lands  and  perhaps  expend  their  all  in  their  im^- 
provements.  In  such  cases  Congress  seems  to  regard  the 
claim  of  the  individual  as  the  higher  of  the  two,  and  by 
providing  other  lands  for  the  schools  seek  to  do  justice  to 
each.  Such  an  act  is  not  as  claimed  here,  an  assertion  of  an 
unlimited  right  of  Congress  to  dispose  of  these  lands,  but 
on  the  contrary,  is  a  recognition  of  its  obligation  to  make 
good  the  grant  which  a  seeming  equity  induces  it  to  impair. 

2d.  The  investigation  which  has  been  made  of  the  legis- 
lation of  Congress  on  the  subject  of  these  reservations,  has 
shown  that  a  material  change  was  made  in  their  terms  and 
in  the  amount  of  the  reservation.  The  circumstances  at- 
tending that  change  it  is  believed  will  not  a  little  aid  in  giv- 
ing a  proper  construction  to  the  section  under  consideration. 

It  has  been  seen  that  from  the  foundation  of  the  govern- 
ment up  to  the  organization  of  the  Territory  of  Oregon  in 
1848,  these  reservations  were  uniformly  made  in  acts  pro- 
viding for  the  survey  and  sale  of  the  public  lands  and  not  in 
acts  organizing  territories  and  governments.  A  point  on 
which  ffludge  Taney  relies  for  his  dissent  in  the  Yincennes 
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case,  is  based  on  the  fact  that  in  that  case  the  reservation  was 
not  made  in  the  act  organizing  the  Territory  of  Indiana,  bnt 
in  an  act  for  the  survey  of  the  lands  in  that  Territory  which 
had  no  connection  with  the  territorial  government. 

At  the  time  of  the  organization  of  the  Territory  of  Ore- 
gon however,  we  find  the  reservation  made  in  the  act  organ* 
izing  the  Territory,  and  not  in  a  distinct  act  for  the  survey 
of  lands.  We  find  also  in  the  same  act  that  the  amount  of 
land  reserved  is  doubled — and  then  too  for  the  first  time  we 
[*292]  find  the  purpose  of  the  reservation  changed;  then 
for  the  first  time  the  reservation  is  made  ^^  to  be  applied  to 
the  use  of  schools  in  said  Territory." 

It  will  be  observed  too  that  about  that  time  another 
even  more  important  change  was  inaugurated  in  the  legis* 
lation  in.  regard  to  the  territories.  Up  to  that  time  the 
peculiar  condition  of  territorial  governments  had  attract- 
ed but  little  attention.  The  Territories  had  been  regarded 
as  a  sort  of  political  infant;  they  were  deemed  but  wards 
of  the  government;  they  had  no  political  rights;  could 
only  exercise  such  limited  powers  as  their  guardian,  the 
federal  government,  deemed  prudent,  and  even  then  sub- 
ject to  the  ratification  of  their  guardian.  The  territories 
could  not  be  said  to  possess  political  powers. 

It  is  thus  easy  to  see  not  only  why  the  reservations  were 
not  made  for  territorial  schools,  but  also  why  the  territo- 
ries so  seldom  claimed  the  right  to  control  any  reservations 
for  .either  township  schools  or  colleges.  Were  it  then  true 
that  in  the  Elansas  bill  is  to  be  found  the  first  reservation 
for  territorial  schools,  I  could  show  in  the  peculiar  circum- 
stances attending  the  passage  of  that  bill,  a  most  conclusive 
reason  in  favor  of  our  construction  of  its  provisions. 

The  truth  is  our  deieose.  As  I  have  said,  it  is  known 
as  a  matter  of  history  that  at  and  about  the  time  this  change 
in  these  reservations  was  made,  a  much  more  important 
change  was  !  inavgurated  in  the  political  condition  of  the 
territoriesf.    That  change  was  matured  into  a  fixed  principle 
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in  the  Kansas-Nebraska  bill.  That  principle  declared  the 
people  of  the  Territories  fit  for  self-government— competent 
to  manage  their  own  domestic  afiairs.  Whatever  may  have 
been  the  difference  of  opinion  as  to  the  right  of  a  Terri- 
tory over  the  question  of  slavery,  no  one  of  any  party  denies 
its  fitness  for  and  right  to  establish  schools  and  control 
school  funds.  That  Kansas  was  vested  with  such  power  no 
one  will  question. 

[*293]  When  th3n  it  is  seen  that  at  the  moment  when 
these  reservations  are  converted  into  funds  for  territorial 
schools,  full  power  is  given  to  the  territory  to  control  and 
dispose  of  such  funds  and  exclusive  power  given  to  establish 
such  schools,  it  is  conclusive  that  Congress  had  a  purpose 
in  such  change.  That  purpose  was,  to  empower  the  terri- 
tory to  establish  schools,  and  to  dedicate  a  fund  to  aid  in 
their  support. 

Congress  did  not,  as  is  now  claimed,  intend  to  use  de- 
ceptive language,  to  make  an  idle  or  fraudulent  promise. 
Nor  was  it  ignorant  of  the  legal  effect  of  the  terms  used  in 
the  reservation — terms  which  had  clearly  been  construed 
and  made  technical  by  the  Supreme  Court.  This  will  ex- 
plain the  fact,  that  when  afterwards  the  acts  of  that  legis- 
lature were  so  carefully  scrutinized  by  Congress,  no  word 
of  objection  was  uttered  against  this  law.  Why,  too,  when 
two  years  afterwards,  in  the  passage  of  the  joint  resolution 
of  1857,  which  is  claimed  impliedly  to  repeal  the  reserva- 
tion, the  act  of  the  Kansas  legislature  was  not  expressly  re- 
pealed. 

Having  now  disposed  of  the  historical  facts  on  which  the 
opposition  to  our  title  rests  for  its  basis,  and  shown  that  it 
was  without  the  least  foundation — indeed,  the  history  of 
our  school  land  legislation  affords  a  powerfnl  argument  in 
favor  of  our  title — I  propose  to  examine  the  legal  propo- 
sitions embraced  in  the  decisions  of  the  land  oflScers,  as 
upon  them  alone  even  the  Attorney  Oenend  is  compelled 
to  rely  to  defeat  our  title.    The  secretary,  adopting  the 
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language  of  the  commissioQer,  Bays,  '^These  lands  were 
placed  in  a  state  of  reservation,  merely  for  the  purpose  of 
being  applied  to  schools;"  and,  reiterating,  with  a  view  to 
make  the  position  more  specific,  the  secretary  says: 

^'Sections  sixteen  and  thirty- six  are  not  granted^  dedicated 
or  disposed  of,  bnt  are  simply  reserved  by  Congress  for  the 
purpose  of  being  applied  to  schools." 

[*294]  Neither  the  secretary  nor  commissioner  undertake 
to  define  what  they  mean  by  a  ^^reserviUion  of  landjbr  the 
use  of  eoliOoW^  We  are  told,  however,  by  the  secretary, 
that  it  is  neither  a  grant,  dedication  or  disposition  of  lands 
for  the  support  of  schools. 

We  are,  indeed,  led  to  infer  that  the  provision  in  section 
34,  of  the  Kansas  act,  by  which  sections  sixteen  and  thirty 
six  are  reserved  to  bo  applied  to  schools  in  said  Territory,  and 
the  states  and  territories  hereafter  to  be  erected  out  of  the 
same,  is  not  only  neither  a  grant,  dedication  or  disposition 
of  the  lands  for  that  purpose,  but  is  not  even  such  a  prom- 
ise, on  the  part  of  the  government,, as  would  in  equity  bind 
an  individual;  that  Congress  could  at  any  moment  i^elease 
these  lands  from  reservation,  and  make  other  provisions  for 
schools. 

There  are  propositions  involving  principles  of  morality 
and  justice  which  cannot  be  argued;  they  have  only  to  be 
stated.  Such  is  a  proposition,  that  when  the  government 
has,  in  the  most  solemn  form,  pledged  a  fund  to  the  most 
sacred  of  all  uses — that  of  education;  has  thus  induced  the 
people  to  buy  its  lands  and  settle  its  wilderness,  it  can  at 
pleasure  repudiate  its  pledge  and  resume  its  gi^nt. 

The  absurdity  of  these  legal  propositions  is  such,  too,  that 
a  lawyer  must  experience  difliculty  in  gravely  considering 
them.  To  assert  that  by  the  Sansas-Kebraska  act,  sections 
sixteen  and  thirty-six  were  placed  in  a  state  of  reservation 
simply  for  the  purpose  of  being  applied  to  schools;  and  that 
such  reservation  was  ^'neither  a  grant,  dedication  nor  dispo- 
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fiition  of  these  lands  for  the  nse  of  schools/'  is  to  assert  a 
simple  legal  oontradiotion. 

It  might  be  supposed  that  the  expression  of  these  ofScers 
did  not  clearly  convey  their  idea;  that  they  did  not  mean  to 
assert,  without  qualification,  that  "a  reservation  of  land  for 
the  use  of  schools,'^  was  neither  a  grant,  dedication  or  dis- 
position of  land;  but  intended  only  to  assert  that  this  par- 
ticular reservation,  for  some  canse  peculiar  to  itself,  and 
[*295]  which  distinguishes  it  from  other  reservations,  was 
not  a  gran4;,  dedication  or  disposition  of  the  land.  No  such 
supposition,  however,  is  well  founded.  The  whole  argu- 
ment is  based  on  an  entire  misapprehension  of  the  legal  ef- 
fect of  a  i^eservation  of  land  for  public  use. 

It  is  not  pretended  that  in  the  reservation  of  school  lands 
made  by  section  34,  of  the  Organic  Act,  there  is  any  spec- 
ial limitation  or  i-estriction  to  qualify  the  usual  legal  effect 
of  a  reservation.  On  the  contrary,  the  reservation  is  more 
than  usually  specific,  infinitely  more  precise  than  that  on 
which  the  title  to  the  Yincennes  University  was  sustained. 
I  need  not  cite  authority  to  show  that  a  reservation  or  dedi- 
cation of  lands  for  the  use  of  schools  of  a  State,  Territory, 
county,  town  or  township,  is  a  dedication  of  land  to  the  pub- 
lic nse. 

It  will  not  be  necessary,  in  advance,  to  show  that  the 
principles  which  govern  dedioaUons  of  land  to  the  public 
usej  apply  to  the  dedication  of  land  to  the  use  of  the  schools 
in  a  Territory.  It  will  however,  be  seen  in  the  decision  of 
the  Supreme  Court  of  the  United  States,  to  which  I  shall 
refer,  not  only  that  a  dedicatian  to  the  use  of  schools  is  a 
dedication  to  public  use,  but  is  of  all  such  dedications  most 
cherished  by  the  courts.  Reservation  is  appropriation; 
schools,  a  public  use.  In  Ohotard  v.  Popej  in  speaking  of 
reservations  of  land,  the  court  says:  "From  the  earliest 
date  of  the  legislation  of  Oongress  on  this  subject,  there 
have  been  appropriations  to  public  tiSCy  made  by  withdraw- 
ing from  the  mass  certain  portions  of  territory  for  public 
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seminaries,  towns,  salt  springs  and  other  objects."  (12 
Wheat.^  590.)  I  refer  to  this  case  to  show  a  recognition  of 
two  plain  principles. 

One,  that  a  reservation  is  an  appropriation  of  lands,  and 
the  other  that  seminaries  and  schools  are  considered  public 
[^96]  uses.  I  will  not,  as  I  might  also  rely  upon  this  as 
an  authority  to  show  the  light  in  which  the  Snpeme  Court 
regards  the  form  of  making  such  ^^appropriations;"  a  mere 
withdrawal  of  land  from  the  mass  of  public  land  being  sufS* 
cient  in  opinion  of  the  court,  to  create  an  appropriation  of 
the  land  to  public  use.    No  form  is  necessary. 

In  the  case  of  the  City  of  GineintuUi  v.  Whitens  Zes8S0 
the  Supreme  Court,  on  the  question  of  the  form  and  man- 
ner of  making  such  dedications,  says :  *'^ There  is  7u>p€niicular 
farm  or  ceremony  neeeesary  in,  dedicating  hxnds  to  public 
tue.  It  only  requires  the  assent  of  the  owner  of  the  land, 
and  the  fact  that  it  was  used  for  the  public  purpose  inten- 
ded by  the  appropriation. "  (6  Peters^  240.) 

The  act  of  the  Kansas  legislature  providing  for  the 
sale  of  these  land,  was  passed  in  the  summer  of  1855.  A 
copy  of  this,  with  the  other  acts  of  the  same  session  was 
not  only  laid  before  Congress,  but  was  reprinted  by  order  of 
Congress  in  1860.  Not  only  was  the  act  providing  for  the 
pre-emption  of  these  lands  thus  under  the  immediate  consid- 
eration of  Congress,  but  the  act  providing  for  the  establish- 
ment of  a  system  of  common  schools,  by  which  the  proceeds 
arising  from  the  sale  of  these  lands  was  appropriated, 
was  included  in  the  same  volume,  and  was  also  then  brought 
to  its  attention.  There  was  the  assent  of  the  owner  of  the 
land,  and  it  was  used  for  the  public  purpose  intended  by 
the  appropriation.  There  is  even  more  than  an  implied  as- 
sent. It  is  a  fact  judicially  known  to  the  court,  that  the  acts 
passed  at  that  same  session  of  the  legislature,  attracted  the 
special  attention  of  Congress,  and  that  a  portion  of  them 
were  expressly  rqsealed  by  Congress.  Bnt  no  word  of  ob^ 
jection  was  uttered  against  either  of  the  above  named  acts. 


292  SUPREME  COURT  OF  KANSAS, 

llie  StaiB  T.  Stringfellaw. 

Congress  experssly  assented  to  these  sales,  and  on  the 
principle  of  the  above  quoted  decision,  were  there  no  reserva- 
tion, the  assent  of  [*2971  Congress,  the  sale  of  the  land  and 
its  application  to  schools  would  sustain  the  title  of  purchas- 
ers. Such  assent  on  the  part  of  an  individual,  would  bind 
him,  and  the  rules  of  honesty  and  justice  are  equally  binding 
on  the  Government. 

In  Rutherfordv.  Greenes  fleirs  Chief  Justice  Taney  said: 
<<It  has  been  said,  that  to  make  this  an  operative  gift,  the 
words,  ^are  hereby'  should  have  been  inserted  so  as  to  read, 
•shall  be  allotted  and  are  hereby  given,' "  etc.  Were  it  even 
true  that  these  words  would  make  the  gift  more  explicit 
which  is  not  admitted,  it  surely  cannot  be  necessary  now  to 
say,  that  the  validity  of  a  legislative  act  depends  in  no 
degree  on  its  containing  technical  terms  usual  in  conveyance, 
etc.  This  was  a  private  grant,  too,  to  which  much  more 
strict  rules  apply  than  to  dedications.  (2  Wheat.,  198.)  The 
words  "  for  the  Lutheran  Church,"  indorsed  on  a  town-plat 
were  held  to  be  a  reservation  or  appropriation  of  the  ground 
thus  marked  to  public  use,  and  to  have  passed  the  title  im- 
mediatly  out  of  the  party  filing  the  plat;  although  there 
was,  at  the  time  of  filing,  no  Lutheran  Church  in  the  town. 

And  although  no  such  church  was  ever  organized  in  the 
town,  yet  on  a  suit  brought  by  the  heir  of  the  grantor  to 
recover  the  land  many  years  after  the  plat  was  filed,  during 
which  time  no  Lutheran  Church  had  been  formed,  the  Su- 
preme Court  held  that  the  title  passed  out  of  the  grantor  by 
this  informal  declaration  of  his  intention  and  remained  in 
abeyance,  or  perhaps  in  the  pnblic,  until  a  Lutheran  Church 
might  be  organized.  (2  Peters,  578.)  This  case  not  only 
decides  that  no  form  is  necesss^y,  but  that  no  grantee  is 
necessary.  In  that  case  the  title  passed,  and  it  was  held  to 
be  as  effective  as  any  formal  deed.  In  the  case  of  New 
Orleans  v.  the  United  States^  the  facts  present  a  case  in 
which  there  was  no  reservee  capable  [*288]  of  taking,  for  half 
a  century  after  the  reservation  and  also. in  whii^h  the  reserva- 
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tion  was  made  by  the  simple  indorsement  of  the  word, 
^^Qaay"  on  an  informal  plat  of  the  city.  Yet  in  that  case 
the  title  was  held  to  have  vested  in  the  city,  when  it  became 
capable  of  taking  the  grant.    (10  Peters  713.) 

These  cases  will  sufficiently  show  the  well-settled  general 
principles,  that  no  grant  nor  patent,  nor  any  formal  words 
of  conveyance  are  necessary  to  make  a  dedication  of  land  to 
public  nse;  that  the  most  informal  expression,  a  simple  word 
even,  if  it  suffice  to  indicate  the  intention  of  the  grantor,  is 
as  sufficient  as  the  most  formal  and  technical  conveyance. 

The  word  "reserve'^  is  as  eflTectivo  as  the  word  "grant''  if 
it  equally  vindicate  the  purpose  to  be,  to  devote  the  land  to 
the  public  use.  Indeed,  it  has  become  of  more  general  use 
in  such  dedications,  than  the  word  grant,  and  has  even  in  a 
case  of  a  grant  to  an  individual  by  treaty,  been  held  to  vest 
as  perfect  a  title,  as  the  most  formal  patent. 

There  is  not  as  in  Rutherford  v.  Chreene^a  HevrSy  room  to 
claim  that  it  is,  as  it  seems  to  be  regarded  by  the  secretary,  a 
mere  promise  to  make  a  dedication  in  future;  the  dedication 
is  made  then,  at  the  passage  of  the  act,  by  words  precise  and 
dear,  in  the  present  tense,  and  for  a  purpose  present,  not 
future.  These  sections,  it  is  provided,  not  only  "shall  be," 
but  are  "hereby  reserved;"  not  only  for  the  use  of  schools  at 
some  future  time  of  some  future  State,  as  seems  to  be  the 
opinion  of  the  secretary,  but  in  "said  Territory" — the  Ter- 
ritory then  brought  into  existence.  That  this  amounts  to 
a  dedication  of  these  lands  to  a  public  use,  and  that  the  ded- 
ication was  a  present,  and  not  a  future  dedication,  cannnot 
be  questioned.  The  only  pretence  for  a  doubt,  is  in  the 
omission  to  designate  the  trustee.  The  secretary  says  in- 
deed, that  "no  trust  was  created  unless  Congress  itself  as- 
sumed it" 

[*299]  This  is  certainly  a  very  loose  definition  of  the 
principles  by  which  a  case  of  so  much  importance  was  to 
be  decided.  If  it  be  held  as  an  admission,  that  a  trust  was 
created,  even  though  it  should  be  held  to-be  in  Oongress, 
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it  would  Benre  to  defeat  the  title  of  the  State.  Bat  looking 
to  the  case  then  under  consideration,  and  the  conclaaion  of  the 
secretary  in  that  case,  it  is  clear  that  the  secretary  meant 
to  assert  that  no  trust  was  created  by  section  84  of  the  Or- 
ganic Act;  and  it  is  equally  evident  that  the  secretary  is 
led  to  this  conclusion  by,  among  other  reasons,  the  fact  that 
no  trustee  was  disignated. 

The  cases  above  cited,  of  New  Orleans  v.  the  United 
Statee  (10  Peters,  712),  of  the  Lutheran  Church  case  (2 
Peters,  578)  turned  more  especially  on  the  question  as  to 
whether  any  grant  was  necessary.  The  same  question  has 
been,  in  other  cases,  fully  considered  by  the  Supreme  Court, 
and  is  now  no  longer  an  open  question.  {Pawlett  v.  Olarkey 
9  Cranch,  829.) 

In  the  case  above  cited,  of  The  City  of  Neiw  Orleans  v. 
The  United  StateSj  on  this  question,  the  court  says,  it  is 
not  essential  that  the  right  of  use  should  be  vested  in  a 
corporate  body;  it  may  exist  in  the  public,  and  have  no 
other  limitation  than  the  wants  of  the  community  at  large. 
In  the  case  of  the  City  of  Ovnoinnati  v.  The  Lessee  of  White^ 
above  cited,  in  which  all  these  questions  are  considered, 
the  court,  on  pages  485-6,  says:  ^'Objections  to  dedica- 
tions of  land  to  public  use  apply  to  the  rules  which  prevail 
in  private  grants." 

But  this  is  not  the  light  in  which  this  court  has  consid- 
ered such  dedications.  The  law  applies  to  them  rules 
adapted  to  the  nature  and  circumstances  of  the  case,  and 
to  carry  into  execution  the  object  and  intention  of  the 
grantor,  and  to  secure  to  the  public  the  benefit  held  out 
and  expected  to  be  enjoyed  by  the  dedication. 

It  is  admitted  that  dedications  for  charitable  and  religi- 
ous use  (the  grant  to  Kansas  is  for  a  charitable  use), 
[*  800  ]  are  valid  without  any  grantee  to  whom  the  fee 
could  be  conveyed.  Although  such  are  the  cases  which 
most  frequently  occur,  it  is  not  perceived  how  any  well 
grounded  distinction  can  be  made  between  such  and  tlie 
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present  The  saiQO  necessity  exists  in  the  one  case  as  in  the 
other,  foi  the  the  pnrpose  of  effecting  the  object  intended. 

The  principle,  if  M^ell  founded  in  law,  most  have  a  general 
application  to  all  appropriations  and  dedications  ibr  pnblio 
Qse,  where  there  is  no  grantee  in  esse  to  take  the  fee.  This 
forms  an  exception  to  the  mle  applicable  to  private  grants, 
and  grows  ont  of  the  necessity  of  the  case.  In  this  class  of 
cases  there  may  be  instances  contrary  to  the  general  rule, 
where  the  fee  may  remain  in  abeyance  nntil  there  is  a  gran- 
tee capable  of  taking,  when  the  object  and  pnrpose  of.  the 
appropriation  look  to  a  future  grantee,  in  whom  the  fee  is  to 
vest  But  the  validity  of  the  dedication  does  not  depend 
upon  this.  It  will'  preclude  the  party  making  the  dedication 
from  jre-asserting  any  right  over  the  land,  at  all  events,  as 
long  as  it  rMnains  in  public  use,  although  there  may  never 
arise  any  grantee  capable  of  taking  the  fee. 

The  Court  says  again : 

''All  public  dedications  must  be  considered  with  reference 
to  the  use  for  which  they  are  made." 

After  being  thus  dedicated,  and  private  and  Individual 
rights  acquired  with  reference  to  it  the  law  considers  it  in 
the  nature  of  an  estoppel,  which  prevents  the  original  owner 
from  recovering  it  It  is  a  violation  of  good  faith  to  the 
public,  and  to  those  who  have  acquired  private  property 
with  a  view  of  enjoyment  of  the  use  thus  publicly  granted. 
{The  City  of  Oineinnati  v.  Whitens  Lessee^  6  Peters,  431.) 

What  was  the  object  and  intention  of  the  grantor!  It  is 
that  these  lands  shall  not  only  be  reserved,  but  be  ''applied 
to  the  use  of  schools  in  the  Territory,"  etc. 

[^01]  The  benefit  held  out  and  expected  to  be  derived 
from  and  enjoyed  by  the  dedication,  was  "the  establishment 
of  schools  in  the  Territory,  by  the  application  of  these  lands 
to  that  pnrpose."  This  is  the  first  and  leading  benefit,  as  it 
is  declared  to  be  the  first  anJ  leading  object  of  the  reserva- 
tion. A  secondary,  more  remote,  and  a  contingent  benefit 
and  object,  is  the  establishment  of  schools  by  the  applica* 
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tion  of  theee  lands  to  each  parpose,  "in  the  states  and  terri- 
tories hereafter  to  be  erected  therein."  ^^To  carry  into  effect 
the  objects  and  intentions  of  the  grantor,"  the  oonrt  says, 
"the  law  applies  rales  adapted  to  the  nature  and  circum- 
stances of  the  case." 

The  rules  adapted  to  the  nature  and  circnmstances  of  this 
case,  to  carry  into  effect  the  object  and  intention  of  the 
grantor,  must  be  such  rules  as  will  "apply  these  lands  to  the 
support  of  schools  in  the  Territory;"  not  such  as  will  divert 
the  fund  from  that  purpose. 

To  authorize  the  sale  of  these  lands  as  provided  by  the 
joint  resolution  of  1857,  is  to  defeat  every  ^'object  and  in- 
tention of  the  reservation."  So,  too,  to  hold  these  lands  at 
the  will  of  Oongress  until  a  State  may  be  formed,  is  equally 
to  defeat  the  object  and  intention  of  the  reservation  in  its 
first  and  leading  features,  "the  application  of  these  lands  to 
the  sapport  of  schools  in  the  Territory." 

Such  action  would  not  only  defeat  the  object  and  inten- 
tion of  the  reservation,  but  would  equally  deprive  the  pub- 
lic of  the  benefit  held  out  and  expected  to  be  derived  from 
and  enjoyed  by  the  same.  It  would  be  a  fraud  upon  those 
who  emigrated  to  Kansas  upon  the  faith  of  the  pledge  that 
these  lands  should  be  applied  to*  the  use  of  schools  in  the 
Territory. 

The  only  rule  adapted  to  the  nature  and  circumstances  of 
the  case,  to  meet  the  requisitions  of  the  court,  must  be  a  rule 
which  would  speedily  and  effectually  apply  these  lauds  to 
the  support  of  schools  in  the  Territory,  and  secure  [*302] 
them  to  be  applied  to  schools  in  the  "states  and  territories 
to  be  hereafter  erected  out  of  the  same." 

The  only  means  of  attaining  this  end  is  to  vest  the  control 
of  these  lands  in  that  body  best  qualified  and  most  inter- 
ested in  such  application.  Thus  in  a  dedication  of  land 
for  a  "quay,"  the  title  was  vested  in  the  city;  in  other  cases 
in  the  county,  township,  State  or  Territory,  and  in  others, 
in  the  school  or  college. 


JAinTARY  TERM,  1864.  397 

Biief  of  Defendant  in  Error. 

In  this  case,  under  this  rule,  the  title  and  control  of  these 
lands  mnst  vest  in  the  Territory,  as  that  alone,  in  the  na- 
ture and  circnmstances  of  the  case,  is  fit  and  competent  to 
carry  into  execution  the  intention  and  object  of  the  grant. 
The  Territory,  by  the  very  act  which  makes  the  dedication, 
is  not  only  vested  with  full,  but  with  exclusive  power  to 
establish  schools  in  the  Territory,  and  to  apply  the  funds 
X>ertaining  to  such  schools. 

Whatever  other  "institutions'^  the  heat  of  party  politics 
may  have  led  any  to  claim  as  subject  to  the  control  of  Ooti- 
gress,  I  am  not  aware  that  any  one  has  yet  claimed  for  Con- 
gress the- right  to  establish  or  in  any  way  interfere  with  the 
schools  of  Kansas,  or  to  interfere  in  the  application  of  its 
school  funds.  On  the  contrary,  the  history  of  the  Kansas 
bill,  and  the  subsequent  action  of  Congress,  leave  no  room 
for  doubt  as  to  the  political  organization  which  was  expected 
and  intended  to  establish  schools  in  the  Territory  and  ap- 
ply the  school  funds  to  the  support  of  those  schools.  ^^In 
the  nature  and  circumstances  of  the  ca^,''  no  other  than 
the  government  of  Kansas  could  have  been  deemed  fit  or 
competent  to  '^carry  into  execution  the  intention  and  object 
of  the  grant.'' 

Had  Congress  intended  to  claim  the  right  to  "apply  these 
lands  to  the  use  of  schools  in  the  Territory,"  it  would  with- 
out doubt  have  made  provision  for  such  application,  in  the 
act  making  this  reservation.  It  was  not,  as  are  too  many 
[*303]  other  acts,  passed  aub  silerUio^  but  all  the  mightiest 
minds  in  the  land  gave  to  it  their  closest  attention.  It  was 
t^garded  in  all  its  features  as  a  legislative  adjudication  of  a 
great  political  principle.  It  must  have  been  looked  to  by 
Congress  as  the  power  which  would  apply  these  lands  to 
the  use  of  schools  in  the  Territory,  and  is  the  only  party 
which  by  the  rule  of  the  Supreme  Court  could  be  held  either 
fit  or  competent  for  soch  purpose. 

There  are  other  principles  laid  down  in  the  case  atbove 
cited,  not  less  important  to  sustain  us  in  this  case.    The 
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court  says:  ^'It  is  admitted  that  dedication  for  charitable 
and  religious  use  are  vah'd  without  any  grantee  to  whom  the- 
fee  could  be  conveyed." 

I  need  not  cite  authority  to  show  that  a  dedication  of  land 
for  the  nse  of  schools,  is  a  charitable  uee.  In  such  cases,. 
the  court  says,  ''it  is  admitted  that  such  a  dedication  may  be 
made,  even  where  there  is  no  grantee  in  being  who  could 
take  the  fee." 

Such  would  have  been  the  case,  had  the  reservation  been 
made  before  the  Territory  was  organized.  Even  in  such  case 
the  court  say:  ''But  the  validity  of  the  dedication  does  not 
depend  upon  this.  It  will  preclude  the  party  making 
the  dedication  from  re-assertirg  any  right  over  the  land,  at 
all  events  so  long  as  it  remains  in  public  use,  although  there 
may  never  arise  any  grantee  capable  of  taking  the  fee."  So- 
that  even  in  cases  in  which  such  reservations  are  made,  al- 
th  ough  ther^  be  at  the  time  no  grantee  capable  of  taking  the 
foe,  capable  of  carrj'ing  into  execution  the  object  and  inten- 
tion of  the  grantor,  capable  of  executing  the  trust,  yet  if  the 
reservations  be  such  as  may  be  used  by  the  public,  and  be  so 
used,  th^  grantor  cannot  reassert  his  rights,  although  a 
grantee  never  arise. 

In  this  case  there  was  not  only  a  grantee  capable  of  taking- 
the  fe^,  the  territorial  government,  but  the  grant  was  in  fact 
u^  by  tlie  public,  by  being  sold,  and  the  proceeds  [*804] 
applied  to  the  use  of  schools  under  the  terms  of  the  grant. 

But  the  court,  on  this  subject,  saja  further:  ^'All  pub- 
lic dedications  must  be  cdnsidered  with'  reference  to  >  the- 
nse^f^r  which  they  are  made.  After  being  thus  dedicated, 
apd  private  and  ibdividnal  rights  acquiriBd  with  i-eference 
to  it,  tJUe  law  considers  it  in  the  nature  of  an  estoppel  whidi^ 
precludes  the  original  owner  from  revoking  it  It  is  :k 
violatipn  of  faith  to  the  public,  and  to  those  who  have  ac- 
qnired  private  property  with  a  view  to  the  tojojment  of 
the  use  thus  publioly  granted." 

So,  in  this  case,  where  by  the  act  establualung  the  terri- 
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torii^  govemmoQt,  indqcements  are  held  cot  tb  indmdnals 
to  buy  the  lands  of  the  government  and  settle  ftnd  enhatoe 
the  value  of  its  property » by  a  pledge  of  a  donation  of  a 
portion  of  those  lands  to  the  support  of  schools  iu  the  ter« 
ritory^  any  act  by  which  Congress  might  attempt  to  divert 
those  lands  from  sueh  purpose^  would  be  a  iVaud  Upoii  all 
who  had  pordiased  property  or  settled  in  the  territory. 

I  have  said  thaf  reserve"  is  the  word  most  commonly 
used  in  laws  and  treaties,  to  indicate  a  disposition  of  land 
The  Supreme  Court  has  furnished  us  on  this  point,  als%  « 
decision  which  is  conclusive,  not  only  as  to  the  legal  effect 
of  the  word  ^^reserve,"  in  dedications:  of  land  to  public  use, 
but  even  in  a  conveyance  pf  land  to  an  individual.  Grants 
may  be  made  bylaw,  treaty  or  patoit,  and.  are  as  valid 
when  made  in  one  form  as  in  another^  In  patents,  it  is 
usual  to  adopt  technical  terms,  but  in  laws  and  treaties,  it- 
is  seldom  such  terms  aro  employed. 

In  the  case  of  The  United  States  v.  Brooks  et  ah  (10 
Howard,  ^45),  the  question  before  the  court  was,  as  to  .the^ 
effect  of  this  identical  word,  in  a  treaty,  by  which: it  was' 
claimed  that  a  large  tract  of  land  bad  been  gra^ited  to  Oer 
tain  individuals.    The  words  used  are,  '^Sball  have  their 
7ig/it  to  the  four  leagues  of  land  BieaBBvsD  for  thetn,"  etc 

[*30ol]  The  Caddoes  had,  in  their  treaty,  ceded  all  their 
lands  to  the  United  States,  and  this  reservation  is.  made  out 
of  the  lands  thus  ceded.  On  appeal  to  the  Supreme  Court, 
that  court  applying  the  well-settled  rules  applicable  to  leg- 
islative grants,  disregarding  all  form,  not  requiring  any 
technical  .expressions,  giving  to  words  of  a  future'  a  present 
meaning,  and  looking  only  to  the  intent  of  the  grantor, 
says:  ^'  We  think  the  treaty  (not  the  pretended  donation) 
gave  to  the  Grappes  9,  fee,  simple  title  to  all  the  rights  which 
the  Caddoes  had  (not  whi^^h  tlie  Grappes  had  acquired  under 
the  previous  gift)  to  these  lands,  as  f iully  as  any  patent  from 
the  government  coujd  make  oi^e."  "Th^  reservation  tofhe 
Grappes , aao^d. th^ lie^rsand  as^i^ns,  ^reiites  as  absolute. «: 
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fee  as  any  enbseqnent  act  on  the  part  of  the  United  States 
ooald  make."  ^'Nothing  further  was  contemplated  by  the 
treaty  to  perfect  the  title."  (  United  Statea  v.  Brooks  et  al.y 
10  Howard,  446.) 

Of  the  propositions  submitted  to  the  State  of  Kansas,  by 
which  it  is  claimed  these  lands  are  granted  to  the  State,  the 
second  provides:  '^That  seventy- two  sections  shall  be  set 
apart  and  reserved  for  the  use  and  support  of  a  State  Uni- 
versity, to  be  selected  by  the  Gt>verner,  subject  to  the  ap- 
proval of  the. commissioner  of  the  general  land  office,  to  be 
appropriated  and  applied  in  such  manner  as  the  legislature 
of  the  State  may  prescribe,"  etc. 

The  joint  proposition  provides:  '^That  all  salt  springs, 
etc.,  shall  be  granted  to  the  State  for  its  use,  to  be  selected 
by  the  GK>vernor,  to  be  used  or  disposed  of  on  such  terms  etc 
as  the  legislature  may  direct." 

In  neither  case  is  any  patent  issued,  nor  is  it  necessary 
under  the  principle  of  the  case  of  Rutherford  v.  Cheene^s 
H&hre^  even  though  the  land  is  not  designated  in  the  grant 
but  to  be  selected.  Nor  does  Congress  recognize  the  dis- 
position no  less  effective  in  one  than  the  other. 

[*506]  If,  as  we  have  seen  in  Broots*  case,  the  simple  word 
reserve  is  sufficient  to  vest  title  even  to  land  to  be  selected, 
in  an  individual,  how  much  less  room  is  there  to  object  to  its 
sufficiency,  in  a  dedication  of  land  to  public  use. 

On  the  25th  of  March  1804,  Congress  passed  an  act  en- 
titled ^*  An  act  to  provide  for  the  sale  of  public  lands  in 
Indiana  Territory,  and  for  other  purposes,"  by  which  it  was 
provided  that  said  lands  should  be  divided  into  three  land 
districts.  These  divisions  corresponded  substantially  with 
what  was  afterwards  organized  into  the  three  several  States 
of  Indiana,  Illinois  and  Michigan.  A  general  system  of 
land  offices  and  surveys  was  provided  in  the  bill,  and  certain 
lands  reserved  from  sale. 

Section -^^  then  provides  among  other  things  that  the 
land  shall  be  sold,  excepting  therein  previously  excepted 
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tracts,  also  with  the  exception  of  section  numbered  sixteen, 
which  shall  be  reserved  in  each  township  for  the  support  of 
schools  within  the  same,  with  the  exception  also  of  an  entire 
township  in  each  of  the  three  above  described  tracts  of 
coi;ntry  or  districts,  to  be  located  by  the  Secretary  of  the 
Treasury  for  the  use  of  a  seminary  of  learning. 

The  question  before  the  Supreme  Court  arose  upon  the 
construction  of  the  last  clause  of  the  foregoing  reservation, 
and  I  will  before  calling  the  attention  of  the  court  to  the 
decision  direct  its  Attention  to  the  strikiug  difference  be- 
tween this  reservation  and  the  reservation  of  Kansas  school 
lands. 

Ist.  The  act  containing  this  reservation  is  not  the  act 
which  organized  the  T^*ritory  of  Indiana,  and  which  might 
hence  be  regarded  as  properly  looking  to  the  natural  and 
proper  political  action  of  such  Territory*  It  is  simply  and 
exclusively  in  its  general  object,  an  act  to  provide  for  the 
survey  and  sale  of  lands  within  that  Territory.  As  an  inci- 
dent alone  to  such  purpose  it  provides  for  excepting  from 
the  general  sale  such  tracts  as  it  might  be  deemed  inexpedi- 
ent to  sell  without  farther  action.  It  was  passed  [*307] 
two  years  after  the  act  organizing  the  Territory,  and  had  no 
natural  connection  with  the  territorial  government,  while 
the  Kansas  reservation  is  made  in  the  act  establishing  the 
territorial  government,  and  is  directly  and  necessarily  con- 
nected with  that  purpose. 

2d.  The  section  of  the  Indiana  act  by  which  this  reserva- 
tion is  made,  is  not  one  whose  object  was  to  provide  a  fund 
for  school  purposes — but  its  chief  purpose  is  to  provide  for 
the  sales  of  the  lands  in  the  territory,  while  only  as  an  inci- 
dent thereto  it  provides  for  excepting  from  such  sales  cer- 
tain classes  of  lands — while  seotioB  thirty-four  of  the  Kan- 
sas act  has  but  one  single  purpose,  the  purpose  of  creating 
a  fund  for  the  establishment  of  schools  in  the  territory  and 
the  states  and  territories  thereafter  to  be  organized  therein. 

3d.    The  Indiana  reservation  does  not  specifically  re- 
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servo  any  land  for  the  nse  of  the  seminary,  it  Bimpiy  ex- 
cepts from  sale,  a  township  of  land,  when  the  same  shall 
have  been  first  located  by  the  Secretary  of  the  Treasury, 
while  this  Kansas  act  appropriates  at  the  time  of  its  pas- 
sage lands  which  are  designated  by  a  precise  and  exact 
description. 

4th.  The  Indiana  reservation  not  only  feils  to  desig- 
nate the  property  i*eserved,  bat  is  even  more  indefinite  i  n 
its  description  of  the  nse  for  which  it  is  reserved.  It  fails 
to  designate  the  seminary  of  learning  to  which  the  land  is 
to  be  applied,  either  by  name,  locality,  or  character.  We 
are  not  told  whether  it  be  intended  for  a  seminary  then  in 
being  or  for  one  to  be  established.  We  are  not  informed 
as  to  the  means  by  which  this  seminary  is  to  be  established, 
whether  by  private  association,  by  some  religions  order, 
by  some  town,  or  by  the  territory.  While  the  E^ansas 
reservation  specifically,  designates  not  only  the  property, 
bnt  the  schools,  for  whose  nse  the  dedication  is  to  be  applied. 

[*308]  5th.  Like  the  Elansas  reservation,  this  also  fails 
to  designate  the  grantee  or  trnstee  for  the  Execution  of  the 
trust  by  the  application  of  the  fond  thus  created.  The  ques- 
tion before  the  court  was  whether  the  reservation  made 
by  the  act  of  Congress  of  1804,  was  a  grant  and  whether  the 
title  was  tliereby  vested  in  the  trustees  of  the  college  incor- 
porated by  the  territorial  legislature  two  years  after  the  res- 
ervation. 

Judge  McLean  delivered  the  opinion  of  the  court:  ^The 
title  to  the  seminary  lands,  it  is  contended  did  not  vest  in 
complainants,  as  they  are  not  named  in  the  reservation,  and 
had  no  existence  for  two  years  afterwards.  The  question 
is  not  to  be  decided  on  the  principles  which  apply  to  an 
ordinary  grant,  from  one  individual  to  another.  The  title 
"partakes  of  the  nature  of  an  executory  devise,  or  of  a  dedi- 
oatioo  'of  property  to  public  use.  If  the  words  'reserve  for 
tbe  tisiaf  of  a  seminary  of  learning,'  were  indorsed  on  a  town 
plat,  when  tla$de,  there  is  no  donbt  the  title  would  vest  in  a 
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corporation,  created  afterwards  for  the  establishment  and 
government  of  soch  an  institution.  If  it  be  reserved  for 
pvbUo  usef  the  title  would  vest  in  the  public^  as  soon  as  a 
publio  shonld  exist  in  the  town.  There  was  no  uncertainty 
in  the  appropriation.  The  township  was  duly  noted,  and 
the  purpose  stated  for  which  it  was  reserved.  And  there 
can  be  no  doubt  from  the  authorities  that  the  right  vested 
as  soon  as  a  capaoUy  woe  given  to  the  corporation  to  re- 
ceive it;  prior  to  this  it  remained  in  the  Federal  Govern- 
ment. This  is  the  settled  doctrine  on  this  subject.^^ 
{Trusteee  Vincennes  University  v.  State  of  Indiana,  14 
Howard,  474-475.) 

It  is  said,  however,  that  the  Michigan  case  is  evidence 
that  Congress  claimed  the  right  to  dispose  of  these  reserva- 
tions, as  in  the  act  of  admission  it  grants  to  the  State  all 
that  has  not  been  sold  by  the  Territory.  This  may  be  admit- 
ted, and  not  affect  our  title,  as  the  Territory  had  sold  this 
land  before  Congress  attempted  to  [*309]  grantit  to  the  State, 
even  admitting  that  such  an  attempt  was  made.  We,  how- 
over,  deny  that  any  such  attempt  was  made,  and  expect  to 
show  that  in  this  case  an  express  exception  of  these  lands  is 
contemplated  in  the  act  of  admission:  We  stand  as  purchas- 
ers, whose  title  was  recognized  as  undoubted  by  Congress, 
in  the  Michigan  case,  aod  by  all  parties  in  the  Indiana  case. 
In  every  instance  in  which  these  reservations  have  been 
granted  to  the  State,  it  has  been  by  propositions  submitted 
to  the  people  when  about  to  abolish  their  former  corporate 
existence  as  a  Territory,  and  form  a  new  corporation  as  a 
State  {Cooper  v.  Boberts,  18  Howard,  173.) 

There  is  yet  further  evidence  of  the  intent  of  Congress 
to  grant  these  lands  to  the  Territory — evidence  conclusive 
under  the  ordinary  rules  of  law,  and  of  more  weight  under 
the  peculiar  circumstances  attending  this  case.  In  other 
biases,  when  a  principle  has  been  settled  by  the  conrts,  and 
the  legislature  has  subsequently  acted  in  accordance  with 
that  principle;  when  a  statute  has  been  oonstmed  by  the 
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conrt  and  is  afterwards  re-enacted  by  the  legislature;  when, 
even  after  snch  constrnction,  the  legislature  has  had  the 
opportunity  and  has  omitted  to  change  the  law,  the  con- 
clusion is  unitbrm,  that  the  legislature  intended  to  adopt 
the  construction  thus  givenby  the  court. 

As  is  judicially  known,  the  Kansas- Nebraska  bill  attracted 
more  attention  than  any  act  ever  passed  by  Congress.  It  is 
said  to  have  caused  a  rebellion;  it  certainly  produced  a 
revolution  in  the  condition  of  the  territories,  and  in  the 
legislation  of  Congress  in  relation  to  them.  Every  word 
and  line  in  it  was  construed  and  criticised  by  the  most  astute 
and  captious  politicians,  by  the  most  profound  and  learned 
lawyers.  Every  objection  that  could  be  urged  was  brought 
forward  to  defeat  it.  It  was  passed  two  years  after  the 
decision  of  the  Vincennes  University  case.  [*310]  The 
construction  then  given  to  these  reservations  was  before  the 
public;  the  trial  was  had,  and  the  decision  made  under  the 
very  eyes  of  those  who  framed,  and  those  who  criticised,  to 
defeat  the  Kansas  bill.  It  would  be  to  assume  none  too  much 
to  say,  that  it  is  a  judicial  presumption  that  such  lawyers 
as  Douglas,  Pugh,  CoUamer  and  Fessenden,  and  others  of 
the  respective  parties,  attorneys  in  regular  practice  in  the 
Supreme  Court,  its  leading  counsel,  must  have  known  this 
decision — ^mnst  have  understood  the  legal  effect  of  this 
reservation. 

Not  only  have  we  this  evidence,  but  again,  when  in  1856 
after  the  order  of  Congress,  the  acts  of  the  Kansas  legis- 
lature providing  for  the  pre-emption  of  these  lands,  when 
as  is  known  all  those  acts  were  scanned  with  the  most  jealous 
eye  by  those  who  sought  to  render  them  odious,  to  make 
them  a'^ptor  illegal,  and  when,  too  a  portion  of  these  laws 
were  repealed  by  Congress-— we  yet  find  -  that  never,  from 
any  quarter,  was  an  objection  raised  to  the  action  of  the 
Kansas 'legislature  providing  for  the  pre-^emption  of  these 
lands.  We  have  more  than  a  mere  legal  presumption  that 
Congreks  intended  to  give  to  this  reservation  the  eiSect  given 
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by  the  Sapreme  Court,  the  effect  claimed  by  the  Kansas 
(egislatnre.    It  can  well  be  claimed  as  positive  testimony. 

I  have  not  separately,  aa  yet  considered  the  question 
whether  the  tmst  being  established,  the  Territory  necessarily 
became  the  tmstee.  lii  T?ie  City  of  Cincinnati  v.  Whitens 
Lesseej  the  Court  says,  the  rules  which  prevail  in  private 
grants  do  not  apply  to  these  dedications,  but  the  law  applies 
to  them  rules  adapted  to  the  nature  and  circumstances  of 
the  case,  and  to  carry  into  effect  the  object  and  intention  of 
tne  grantor,  and  to  secure  to  the  public  the  benefit  held  out 
and  expected  to  be  enjoyed  by  the  dedication. 

On  this  broad  and  well*settled  rule,  he  says  of  the  Yin- 
cennes  University  case. 

[*3ll]  "If  it  be  reserved  for  public  use,  the  title  would 
vest  in  the  public  as  soon  as  a  public  should  exist.''  And 
applying  the  rule  to  that  case,  he  says:  ^I^ere  can  he  no 
doubt  Jrom  the  avtJioritiee  that  the  right  vested  as  soon  as 
a  capacity  was  given  to  the  corporation  to  receive  it."  The 
reservation  in  that  case  was  "to  a  seminary  of  learning." 
The  title  vested  so  soon  as  the  seminary  was  incorporated, 
with  capacity  to  take  the  title.  The  property  being  a  com- 
mon, the  city,  as  the  public,  took  the  title. 

In  the  case  of  The  City  of  New  Orleans  v.  The  United 
StateSj  where  the  property  was  a  "quay,"  the  city  took  it  as 
soon  as  incorporated,  though  not  incorporated  for  fifty  years 
after  the  reservation. 

In  the  case  of  JSe(Uy  et  al.  v.  Kurtzet  o^.,  the  title  passed 
out  of  the  grantor  and  was  in  abeyance  until  a  southern 
church  might  be  established.  Here,  as  in  the  Yincennes 
case,  there  being  no  room  for  doubt  as  to  the  use,  the  pub- 
lic to  be  benefited  being  created  by  the  very  act  creating  the 
trust;  clothed  with  full  capacity  to  take  the  property,  and 
alone  selected  and  empowered  to  administer  such  trusts;  to 
establish  schools  and  to  appropriate  school  funds — ^in  the 
Territory  of  Kansas.  The  tmst  establisbed,  there  is  no  room 
for  doubt,  under  the  decisicHi,  as  to  the  trustaA- 
20— 2EAa 
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It  has  been  seen,  that  at  the  time  of  the  organization  of 
the  Territory  of  Kansas,  a  most  essential  revolution  in  the- 
condition  of  the  territories  was  effected.  They  were  freed 
from  the  state  of  pupilage  in  which  theretofore  the  territo- 
ries had  been  kept.  This  revolution  was  the  result  not  of 
mere  abstract  political  theorising^  but  was  due  mainly  to 
the  historical  fact  then  being  realized,  that  the  territorie& 
were  not  only  settled  by  men  fully  competent  to  assume  and 
to  discharge  all  the  duties  of  men,  but  were  being  settled  by 
the  tide  of  western  emigration  so  rapidly  that  in  fact  they 
sprung  into  states  almost  before  territorial  [*312]  organiza- 
tion could  be  completed.  The  situation  of  Kansas  was  sucli 
that  it  was  known  and  became  the  basis  of  legislation,  that 
it  would,  almost  in  a  day,  be  filled  with  a  population  com- 
petent to  discharge  all  the  duties  of  the  citizens  of  a  State. 
They  are  vested  with  all  the  powers  originally  pertaining  ta 
citizens  of  a  State. 

Not  only  was  it  known  that  an  unusual  influx  of  emi- 
grants would  pour  into  the  Territory  upon  its  organization, 
but,  to  the  very  Congress  that  passed  this  bill,  it  was  also 
known,  that  extraordinary  means  would  be  taken  to  stimu- 
late that  emigration.  The  character  of  our  country,  so 
barren  of  timber,  at  once  developed  a  difficulty  not  only 
likely  to  occur,  but  almost  inevitable.  While  every  induce- 
ment was  ofiered  to  settlers  to  secure  pre-emptions,  the  res- 
ervation of  two  sections  in  each  township  rendered  it  abso- 
lutely certain  that  as  the  settlements  so  greatly  outstripped 
the  surveys  of  the  public  lands,  many  town^sites  would  be 
laid  out  and  settlements  made,  in  good  faith,  but  in  ignor- 
ance, upon  these  sections. 

To  remedy  this  evil  became  at  once  an  object  of  the  terri* 
torial  legislature,  and  led  to  the  passage  of  the  act  under 
which  defendant  claims.  That  this  evil  deserved  to  be 
remedied,  is  shown,  too,  by  the  &ct,  that  two  years  after* 
wards  Congress  passed  a  like  act  applicable  to  the  territo- 
ries of  Kansas  and  'N'ebraska  aod  Minnesota*    That  aome^ 
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such  act  sliould  ha^e  been  passed,  I  De^d  not  show.  Under 
the  act  thus  passed  by  the  Kansas  legislatnre,  many  who 
foand  themselves  npon  tliese  lands,  proceeded  to  pay  for' 
them  and  get  their  patents.  They  have  expended  their  time 
and  their  means,  seeking  in  good  faith  to  secure  a  home  for 
themselves  and  their  children.  The  Territory  received 
their  money,  and  the  State,  as  its  successor,  has  it  in  her 
vanlts.  They  have  paid  taxes  on  these  lands  to  the  Terri- 
tory and  to  the  State. 

[^813]  Many  of  them  have  purchased,  like  the  defendant, 
the  land  by  paying  the  territory  double  the  amount  which 
it  would  have  cost  to  have  purchased  the  same  from  the 
United  States,  under  the  resolution  of  March,  1857;  and 
have  yet  further  so  enchanced  the  valae  of  the  land,  that 
they  have  paid  the  State  already,  in  taxes  npon  the  land, 
enoDgh  to  have  bought  ten  such  sections  as  the  State  would 
have  been  enabled  to  seohre  in  lien  thereof,  had  they,  instead, 
entered  the  land  under  the  resolution  of  March,  1857. 

Thus  far  I  have  discussed  the  quoetion  as  though  it  were 
that  which  was  presented  to  the  Secretary  of  the  Interior, 
in  the  case  of  Traeey  v.  Keno — a  question  of  conflicting 
titles  in  pur€hasers  under  the  joint  resolution  of  1857,  and 
the  reservation  in  the  Organic  Act.  I  now  call  attention 
to  the  restricted  issue  in  this  case.  There  is  not,  nor  can 
there  ever  be,  any  adverse  claim  to  the  land  in  dispute  in 
this  case,  under  the  joint  resolution  of  1857.  A  decision 
in  favor  of  the  defendant  wilLnot  affect  any  title  under  that 
resolution  nor  necessarily  affect  the  resolution,  itself  The 
State  does  not  claim  under  that  resolution  but  her  claim, 
is  rather  adverse  to  it 

We  are  not,  then,  required  to  determine  the  validity  of 
that  resolution,  and  have  referred  to  it  as  connecting  itself 
with  the  principles  involved  and  also  because  it' is  relied  on 
as  evidence  that  the  reservation  in*  section  34  of  the  Organic 
Act,  wiis  a  m0te  empty  promise. 

Thore  id,  however,  ift  tMt  resotatio)^,  apart  from  its  legal 
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effect,  evidence  that  Oongreee  did  not  intend  to  repudiate 
the  reservation  made  in  the  Organic  Act,  nor  to  repeal  the 
act  of  the  Kansas  legislature  intended  to  apply  the  lands 
reserved  to  the  ase  of  schools  in  said  Territory.  There  is 
one  peculiarity  attending  this  resolution  which  will  at  least 
enable  ns  to  infer  that  the  act  passe  d  by  the  Kansas  legisla- 
ture was  known  to  the  author  of  this  resolution.  It  is  in  the 
fact,  that  this  resolution,  in  [*314]  providing  for  cases  of  loca* 
tion  of  town-sites  and  settlements  upon  these  lands,  adopts  the 
language  of  the  Kansas  act,  and  thus  differs  somewhat  from 
the  laws  regulating  town-sites  and  agricultural  pre«emptions. 
It  is  indeed  generally  understood,  that  the  Kansas  act  was 
the  basis  of  this  resolution,  and  that  this  latter  was  intended 
to  secure  to  settlers  the  benefits  of  the  Kansas  act  in  other 
territories,  and  also  in  the  possibility  of  a  repeal  of  the  Kan- 
sas act. 

The  fact  that  the  Kansas  act  was  faiown  to  Congress,  and 
yet  no  intimation  of  a  purpose  was  given  to  r^>eal  it,  is 
deemed  good  evidence  that  Congress  did  not  intend  to  re- 
pe^  it  The  joint  resolution  did  not  alone  relate  to  Kansas, 
but  refers  equally  to  Nebraska  and  Minnesota,  so  that  no 
fair  inference  of  a  purpose  to  repeal  can  be  drawn. 

Had  Congress  intended  to  claim  that  this  reservation  was 
a  mere  idle  promise,  and  that  the  land  was  still  snbject  to 
the  disposition  of  Congress,  it  is  incredible  that  its  resolu- 
tion shoald  have  failed  to  assert  this  claim  clearly,  and  it  is 
the  more  incredible  that  no  expression  of  a  purpose  to  re- 
peal the  Kansas  act  should  have  been  given. 

Although  the  resolution  of  1857,  be  invalid,  as  against 
the  reservation  in  the  34th  section  of  the  Organic  Act, 
and  as  a<;ainst  the  title  of  defendant,  it  is  yet  valid  against 
the  State,  and  defeats  her  title.  The  State  does  not  claim  as 
successor  of  the  Territory,  but  by  a  distinct  and  independent 
title.  She  claims  alone  by  the  grant  made  in  the  proposi* 
tions  submitted  to  Congress  and  accepted  by  the  State  afker 
her  admission.    She  can,  theui  only  take  such  title  as  she 
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could  acqnire  at  that  time  under  the  laws  then  in  f<»«e. 
The  resolution  of  March  1857,  was  then  in  force.  Before 
that  resolution  schools  were  prohibited  from  taking  any 
lands  on  which  towns  had  been  laid  out,  or  settlements 
made,  as  therein  provided,  but  it  is  therein  provided  that 
other  lands  shaU  be  selected  in  lieu  thereof. 

[*315]  The  propositions  submitted  to  the  State  provide 
for  such  cases,  and  provide  that  where  such  lands  Iiave  been 
sold  or  otherwise  disposed  of,  the  State  shall  select  other 
lands  in  lieu  theireof.  It  will  be  seen  that  it  is  not  necessary 
that  these  lands  should  be  entered  under  the  subsequent 
provisions  of  the  law.  The  State  is  not  bound  to  wait  until 
it  is  determined  whether  the  pre-emptors  will  perfect 
their  pre-emptions.  The  location  of  the  town  site,  and  the 
making  the  agricultural  settlement  before  survey,  destroys 
the  reservation,  and  the  State  then  makes  her  selections  in 
lieu  thereof. 

The  agreed  facts  in  this  case  show  that  a  town  was  laid 
off  on  the  land  in  controversy  as  required  by  the  resolution 
of  March  1857,  the  State  then  by  the  resolution  and  prop* 
osition  submitted,  must  select  other  lands  in  lieu  thereof.  If 
the  settlers  of  the  town  site  have  no  title,  the  town  site  must 
be  disposed  of  as  other  town  sites  where  the  occupants  fail 
to  get  their  title  according  to  the  act  for  the  pre-emption  of 
town  sites. 

But  we  are  told  the  State  is  not  in  such  cases  as  this  per- 
mitted to  select  The  reason  is  given  in  the  sixth  of  the 
propositions  which  provides  ^^that  in  case  any  of  the  lands 
herein  granted  to  the  State  of  Kanaas  have  been  heretofore 
connrmed  to  the  Territory  of  Kansas  for  the  purpose  speci- 
fied  in  this  act,  the  amount  so  confirmed  shall  be  deducted 
from  the  quantity  specified  in  this  act."  A  reference  to  the 
acts  of  Congress  will  show  that  no  other  lands  than  those 
sold  by  the  Territory,  have  been  confirmed  to  the  Territory 
*— and  to  these  reS&renoe  is  made. 

In  the  act , organizing   the    territories  of   Oregon  and 
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Minoesotay  it  has  been  seea  that  the  reaenration  was  made 
in  the  very  terms  of  the  Eansaa  Act  la  the  act  admitting 
Oregon  there  is  an  exception  in  the  very  language  of  the 
Kansas  proposition,  of  lands  confirmed  to  the  Territory^ 
while  in  the  act  admitting  Minnesota,  no  -snch  exception  is 
made. 

[*316]  It  is  understood  that  the  reason  was  that  in  Ore- 
gon,  as  in  Kansas,  a  portion  of  these  lands  had  been  sold  by 
the  Territory,  while  in  Minnesota  no  such  sales  had  been 
made.  A  reference  to  the  acts  of  Oongrescr  will  show  that 
no  other  lands  had  been  confirmed  either  to  Oregon  or  Kan- 
sas. 

The  opinion  of  the  court  was  delivered  by 

Obozibb,  C.  J. — ^Tbe  case  in  which  the  judgment  sought 
to  be  reversed  was  rendered,  was  an  action  for  the  posses- 
sion of  specific  real  .property.  The  possession  of  the  de- 
fendant below  was  admitted,  the  title  being  the  only  matter 
in  controversy.  To  maintain  the  action  it  was  necessary 
for  the  plaintiff  below  to  show  title  in  itself.  In  this  class 
of  cases  the  plaintiff  must  recover,  if  at  all,  upon  a  paramount 
title;  and  whatever  may  have  been  the  title  of  the  defendant 
in  possession,  unless  the  plaintiff  could  show  a  better  one,  it 
must  fail  in  the  proceeding.' 

What  then,  was  the  title  of  the  plaintiff?  The  Act  of 
Congress  of  January  29th,  1861,  admitting  the  State  of 
Kansas  into  the  ITnioD,  by  a  provision  in  the  third  section, 
granted  to  tbe  State  for  the  use  of  schools,  sections  sixteen 
and  thirty-six  in  each  township  of  public  lands,  except 
where  thev  or  either  of  them  had  been  "sold  or  otherwise 
disposed  of.'^  The  land  in  controversy  in  this  case,  being 
part  of  section  thirty-six,  was  by  that  provision  vested  in 
the  State,  unless  before  the  passage  of  the  act  the  lanfd  had 
been  *'3old  or  otherwise  disposed  of."  This  phrase  evident- 
ly refers  to  u  sale,  or  other  disposition  of  the  lands'  by'  the 
United  States.    It  was  claimM  by  the'dofendant  that-^the 
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seleotion  and  occupancy  of  a  town-site  which  the  agreed 
Btatement  of  facts  shows  were  made  before  the  sarvey  of 
the  lands,  was,  nnder  the  provisions  of  the  joint  resolation  of 
March  8d,  1857  (Stat  at  Large,  Yol.  11,  page  254),  snch  a^ 
disposition  thereof  as  was  contemplated  by  the  third  section 
of  the  act  of  admission.  This  claim  is  clearly  [*317]  an- 
tenable.  The  agreed  statement  shows  that  the  public  sales 
of  the  body  of  lands  in  which  the  land  in  dispute  is  included 
were  made  in  September  1859.  The  agreed  statement 
shows  also,  that  the  defendant  had  acquired  no  title  what- 
ever from  the  United  States  in  pursuance  of  the  selection  and 
occupancy  of  said  lands  as  a  town  site,  prior  to  that  time. 
The  selection  and  occupancy  of  the  lands  before  the  survey 
thereof,  gave  the  occupant  no  rights  whatever,  unless  that 
were  followed  by  a  purchase  from  the  United  States  prior 
to  the  public  sale  of  the  body  of  lands  in  which  they  were  iu- 
clnded.  There  is  no  pretence  that  any  attempt  was  made- 
prior  to  September  1859,  or  at  any  other  time  to  pre-empt 
or  purchase  the  lands  from  the  United  States.  It  must 
necessarily  follow  that  the  selection  an^  occupancy  as  a^ 
town-eite  shown  by  the  agreed  statement  of  facts,  would  not 
have  prevented  the  title  from  vesting  in  the  State  nnder  the 
act  of  admission;  and  it  would  follow  that  the  State  might 
maintain  this  action  if  thene  were  no  other  obstacle  in  the 
way.  This  brings  us  to  the  title  acquired  by  the  purchase 
from  the  Territory. 

If  the  parties  under  whom  the  defendant  claims  acquired 
no  title  by  the  purchase  from  the  Territoiy,  the  plaintiff 
ought  to  recover;  but  if  that  sale  was  legal — ^if  the  Territoiy 
had  the  power  to  sell,  then  the  defendant  must  succeed.  It 
may  have  been  very  bad  policy  to  sell  that  portion  of  section 
thirty -six,  .township  five,  of  range  twenty,  in  whidi  the  lot 
in  oontroversy  is  situate  at  the  time  the  sale  was  made,  for 
the  sum  of  two  dollars  and  fifty  cents  per  acre.  The  history 
of  the  country  shows  that  it  was  then  worth  much  more  than* 
that  price.    It  was  a  part  of  the  site  of  the  tbeik  second  city 
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in  the  Territory — a  city  eligibly  located  geographically,  and 
withal  reasonably  ambitions.  Had  the  land  been  sold  at  pub- 
lic auction  it  would  probably  have  brought  at  least  four 
times  the  price  fixed  upon  it  But  these  considerations  can- 
not affect  the  title  of  the  purchaser  if  the  Territory  had  the 
power  to  [*318]  sell.  However  much  posterity  may  regret  the 
imprudence  of  the  then  ruling  powers,  they  must  reconcile 
themselves  to  the  conseqXiences  of  their  legal  acts. 

The  object  of  the  act  of  May  30th,  1854,  was  to  define 
the  bondariesof,  and  establish  municipal  governments  with- 
in the  territories  of  ^Nebraska  and  Kansas.  All  the  neces- 
sary machinery  for  such  a  government  was  provided — a 
legislature  to  enact  laws,  courts  to  administer  them,  and  an 
executive  to  execute  them.  In  inaugurating,  managing 
and  perfecting  their  domestic  policy,  the  people  were  om- 
nipotent, except  in  so  iar  as  they  were  restrained  by  the  con- 
stitution and  laws  of  the  United  States.  They  might  law- 
fully provide  for  the  protection  of  themselves  and  of  their 
property.  T&ey  could  establish  county,  township  and  city 
governments.  They  could  r^ulate  the  alienation  and  acqui- 
sition of  property.  In  short,  the  power  of  the  legislature  ex- 
tended to  all  rightful  subjects  of  legislation  consistent  with 
the  constitution  of  the  United  States,  and  thd  provisions  of 
the  act  organizing  the  Territory.  This  grant  certainly  in- 
cluded the  power  to  establish  schools.  They  are  rightful 
subjects  of  legislation.  The  people  who  would  inhabit  the 
Territory  would  migrate,  mainly,  from  states  where  schools 
had  been  established  by  law,  and  the  very  twms  of  the  or- 
ganizing act  contemplate  the  establishment  of  ^^schools  in  the 
Territory.'^  In  the  argument,  the  power  of  the  legislature 
to  establish  schools  was  not  questioned. 

The  power  of  establishing  schools  being  conferred,  and  the 
law-giver  expecting  a  disposition  among  the  future  inhabi* 
tants  of  the  Territory  to  avail  themselves  of  that  power,  it 
was  eminently  just  and  proper  that  they  should  be  aided  in 
their  efforts  in  that  direction  to  the  same  extent  that  the  peo- 
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pie  of  tba  states  had  been  aided.  The  power  of  OoDgress  was 
ample,  and  had  been  exereised  in  many  instances.  No  good 
reason  can  be  given  for  aiding  the  ednoational  interests  of  the 
people  of  a  State,  which  witli[*319]eqnal  force  will  not  apply 
to  those  of  the  people  of  a  Territory.  They  are  all  citizens  of 
the  same  nation,  acknowledge  the  same  sovereignty,  and  are 
parts  of  the  same  people.  The  fact  that  the  gratuity  mnst  in 
one  case  be  administered  by  the  anthorities  of  a  State,  and  in 
tlie  other  by  those  of  a  Territory,  is  no  good  reason  why  the 
people  who  in  both  instances  are  the  real  beneficiaries,  should 
in  the  latter  be  left  to  their  own  undivided  efforts. 

Considering,  then,  the  object  to  which  these  lands  were 
to  be  applied,  it  could  not  be  regarded  as  a  strange  pro- 
ceeding on  the  part  of  Congress,  that  it  had  placed  their 
management  under  the  control  of  the  territorial  anthorities.  ' 
Did  Congress  do  so!  The  thirty-fourth  section  of  the 
Organic  Act  is  in  tliese  words: 

'^Sxa  84.  When  the  lands  in  said  Territory  shall  be 
surveyed  under  the  direction  of  the  government  of  the 
United  States,  preparatory  to  bringing  the  same  into  mar- 
ket, sections  number  sixteen  and  thirty-six  in  each  township 
shall  be  and  the  same  are  hereby  reserved  for  the  purpose 
of  being  applied  to  the  use  of  schools  in  said  Territory,  and 
in  the  States  and  territories  to  be  hereafter  erected  out  of 
the  same.'' 

As  has  already  been  obsei'ved  the  objects  of  this  act 
were,  so  far  as  the  Territory  of  Kansas  is  concerned,  the 
fixing  of  the  boundaries  thereof  and  establishing  a  govern- 
ment therein.  It  contains  no  provision  for  the  sale  or  other 
disposition  of  the  public  lands  therein.  Another  act  upon 
that  subject  was  passed  at  the  same  session.  Section  5  of 
this  latter  act  is  substantially  a  copy  of  section  34:  above 
quoted.  It  must  be  apparent  that  something  more  than  a 
mere  reservation  from  sale  was  contemplated  by  section  34; 
and  upon  its  construction  the  rights  of  the  parties  must 
depend. 
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It  ia  well  settled  that  no  particular  irords  are  necesBary 
to  constitnte  a  grant,  especially  for  public  uses;  and  we 
[*320]  are  fully  satisfied  from  the  authorities  that  section 
34  amounted  to  a  grant  of  the  lands  therein  described,  to 
the  people  of  the  territory,  for  the  use  of  schools — a  dedi- 
•cation — an  appropriation  thereof  for  that  object.  {Ohotard 
«.  PopSy  13  Wheat,  590;  Rutherford  v.  Greeners  heirSj  2 
Wheat.,  198 ;  City  of  Cincinnatti  v.  WhUe^B  Lessee^  9  Pe- 
ters,  240;  New  Orleans  v. .  United  States^  10  Peters,  718; 
Trustees  of  Vincennee  University  v.  The  State  of  Indi- 
ana, 14  How.,  268.) 

The  object  of  the  provision  was  to  furnish  the  basis  of  a 
perpetual  fund  for  the  benefit  of  the  people  who  should  in- 
habit the  country  constituting  the  Territory,  and  they  were 
authorized  to  make  the  lands  available  for  the  use  of  schools 
-during  the  existeuce  of  the  territorial  goyemment.  The 
language  is  ''for  the  purpose  of  being  applied  to  the  use 
of  schools  in  said  Territory. ^^  How  could  they  be  applied 
to  the  use  of  schools  '4o  said  Territory''  if  the  people  were 
to  have  no  control  of  them  until  a  State  should  be  erected 
and  admitted  into  the  Union? 

Having  found  that  section  34  amounts  to  a  grant,  that 
the  people  of  the  Territory  were  the  beneficiaries  and  that 
the  lands  might  be  made  available  during  the  territorial  ex- 
istence, what  was  the  proper  authority  to  administer  the 
trust  t 

A  sale  of  these  lands  or  at  least  a  portion  of  them  must 
have  been  contemplated.  In  a  sparsely  settled  country  it 
could  not  have  been  reasonably  expected  that  they  could  be 
leased.  Lands  being  abundant  and  cheap,  persons  deeiring 
to  till  the  soil  could  easily  procure  the  fee  simple  in  broad 
acres  upon  which  to  expend  their  labors  in  the  way  of  im- 
provements. The  only  way  of  making  the  lands  available 
was  by  their  sale.  To  accomplish  this,  certain  rales  and 
rgulations  were  necessary.  The  manner  of  the  sale,  the 
form  of  conveyance,  the  ofiScer  to  execute  the  same,  the 
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pePBon  to  receive  the  purcbase  money  must  be  pointed  ont. 
Who  80  competent  to  do  these  things  as  the  people  who 
[*321]  were  the  beneficiaries,  acting  throngh  their  legis- 
latoret  The  fnnd  being  a  common  one,  in  the  whole  and 
eacli  part  of  which,  the  people  had  a  joint  interest,  that 
anthority  whicb  extended  over  the  whole  people  was  the 
proper  one  to  administer  the  trust.  Practically  there  was 
no  other  authority  to  administer  it.  The  manner  of  making 
the  lands  available  was  entrusted  to  the  discretion  of  the 
legislature;  and  as  there  was  no  other  manner  of  doing  so 
than  by  their  sale,  that  was  the  means  adopted. 

But  it  is  objected  that  no  title  could  pass  under  the  sale 
ordered  by  the  legislature,  because  an  illegal  application 
of  the  proceeds  was  directed.  The  proceeds  wwe,  by  the 
act  of  the  legislature  applied  to  the  use  of  schools  in  the 
township  in  which  the  lands  sold  might  be  situated,  when 
the  grant  contemplated  a  common  fund.  This  state  of 
things  would  not  defeat  the  title  of  the  purchaser.  He 
could  take  the  legal  title  although  not  bound  to  see  the  pur- 
chase money  properly  applied.  If  the  purchase  money  were 
improperly  applied  by  the  trustee  it  might  be  that  the  lands 
would  be  subject  to  a  charge  for  the  amount  of  the  value 
thereof  fixed  by  the  legislature,  but  the  purchaser  would 
have  the  title  nevertheless. 

We  think,  therefore,  that  the  defendant  at  the  titne  of 
the  commencement  of  the  suit  in  the  court  below,  had  the 
legal  title  to  the  lands  in  controversy,  and  was  entitled  to 
the    possession  thereof.    The  judgment  will  be  affirmed 

All  the  justices  concurring. 
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[*822]  Thb  Statb  of  Eakbas,  ex  bel.  Joseph  MoDqn- 

ALD  y.  O.  H.  Sheldon  et  al. 

1.  Elbotions:  Court  of  contest  A  court  for  the  trial  of  oontested 
county  elections  organized  under  section  18,  Chap.  89,  Comp.  Laws 
1862,  held  to  be  a  tribunal  exercising  not  ministerial  but  judicial  func- 
tions, and  one  that  comes  witMn  the  provisions  of  section  523  of  the 
GiyiL  Ck)de,  and  the  determinationB  of  the  txibonal  may  be  xeriewed  by 
the  District  Court  of  the  county. 

2.  Excsptionb:  McMdamua,  It  is  the  duty  of  such  tribunal  to  sign  a 
bill  of  exceptions  to  their  decisions.  Writ  of  mandamus  granted  to 
comi)el  them  to  do  so,  as  of  the  date  of  the  sitting  of  the  court  on  their 
refusal  being  shown  by  relator.* 

8. :  Truth  of  bill.    On  return  of  full  compliance  of  the  writ  the  court 

.  dedined-to  hear  proof  that  the  bill  of  exceptions  was  not  true.* 

Original  proceedings  in  Mandatmte. 

Thb  facts  of  tbe  case  appear  fully  in  the  opinion  of  the 
court. 

I    2/.  P.  CasSi  Elmore  and  Martin^  for  relator. 
Douthitt  and  Oreer^  for  respondent. 

Oiise  and  Ehnore^  argued  the  case  for  relator  on  tbe  fol- 
lowing points: 

The  whole  proceedings  in  contested  elections  are  statuto- 
ry, and  we  must  look  to  the  statute  alone.  Section  18,  page 
508,  Compiled  Laws,  1863,  determines  and  fixes  the  court 
having  jurisdiotion  in  case  of  contested  elections  of  county 
officers.  The  section  says  the  ''court,"  etc.  Same  act,  Sec. 
27,  provides  the  court  shall  pronounce  judgment.  The 
court  constituted  as  provided  in  Sec.  13,  has  jurisdiction  of 

[1]  Sao  Anthony  v,  ffaldsrman,  7  Ka».,  6S;  SteeU  v,  Ifartin,  6  Id.,  481;  Buckland 
V.  QoU,  98  Id.,  897;  BUite  €xrelv.  StocktoeU,  7  Id.,  98 ;  Norton  v.  OraAam,  Id.,  108; 
OiUsland  v.  Schuyler,  9  Id.,  809;  Baker  v  Long,  17  Id.,  841;  Jone$  «.  CaldtoeU,  91 
Id.,  188. 

[9]  The  dedfllon  of  the  trlel  judge,  UuU  a  bfll  of  ezoepttona  tandered  to  talm  for  elgn*- 
tare  is  untrue^  is  oondnilTe  snd  flnaJ,  and  (ha  Svprema  Oonrt  nill  not  upon  mandamut 
hear  teafelmony  aa  to  its  trathfotaieBa,  or  compel  him  to  sign  It.  Shepard  v.  Peyton,  19 
Kaa.,  618.    See  LeuiU  «.  itar^hall  Co.,  18  Kaa.,  107. 
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the  matter  in  controversy,  and  the  defendant  having  been 
served  and  eome  into  conrt,  the  jnrisdiction  is  nnqnestion- 
able. 

It  is  a  well  settled  principle  of  law  that,  when  a  conrt 
having  jarisdiction  has  the  parties  properly  before  it,  all 
[*323]  questions  determined  by  it  neeessary  to  the  final  de- 
termination of  the  matter  before  it  are  res  adpuHcata^  and 
that  it  stands  against  all  the  world,  nntil  revBrsed  by  a  conrt 
of  competent  jurisdiction.  No  case  can  be  reversed  by  the 
court  of  superior  jurisdiction,  except  by  petition  in  error  or 
on  appeal. 

Section  523  of  the  Civil  Oode  is  very  broad,  and  intended 
to  embrace  all  courts,  officers  or  tribunals  of  inferior  juris- 
diction. This  court  is  inferior  to  the  District  Court  Quo 
ioarranto  in  our  opinion  would  not  benefit  relator.  Re^ 
spondent  would  not  reply  that  he  held  the  election  under 
and  by  virtue  of  the  judgment  of  the  court,  as  provided  in 
section  13,  and  that  all  the  questions  were  rea  adjvdioata^ 
and  that  we  could  not  inquire  into  the  error  complained  of 
or  go  behind  the  judgment  for  any  cause  determined  at  said 
trial.  We  say  that  relator  has  no  other  remedy.  What  is 
complained  of,  is  the  refusal  of  the  conrt  to  sign  a  bill  of 
exceptions.  How  can  we  compel  the  court  to  sign  the  bill 
of  exceptions  except  by  a  writ  of  'mandamvsf 

And  if  the  court  refuse  to  grant  the  maAdamvs  the  rela* 
tor  is  remediless,  so  far  as  to  inquire  into  the  errors  of  the 
court.    "  Where  there  is  an  injury  there  is  a  remedy." 

McDonald  desires  the  bill  of  exceptions,  so  as  to  enable 
him  to  go  on  error  to. the  District  Court  of  Osage  county, 
and  in  that  court  to  have  it  judicially  determined  whether 
there  is. error  on  the  record  or  not. 

The  opinion  of  the  court  was  delivered  by 

KiNOKAN  J. — A  court  for  the  trial  of  contested  county 
elections  was  organized  under  Sec.  13,  Chap.  89  of  the  Com- 
piled I^aws,  1862,  to  try  a  contested  election  case  in  Osage 
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eonnty,  between  Joseph  McDonald,  incambent,  and  O.  H. 
Sheldon,  contestant  for  the  oflSce  of  treasarerof  Osage  oonntj. 
Such  proceedings  were  had  as  resulted  in  a  determination 
by  that  tribunal  in  favor  of  Sheldon,  and  he  was  declared 
duly  elected  to  the  office  of  county  treasurer  of  Osage  county. 

[*324]  During  the  progress  of  the  trial  various  rulings 
were  made  against  the  relator  in  this  case,  to  which  he  ex- 
cepted, and  at  the  close  of  the  trial  presented  his  bilKof  ex- 
ceptions and  asked  that  it  be  signed  and  made  a  part  of  the 
record.  The  court  refused  to  sign  the  bill  tendered,  and  re- 
fused to  sign  any  bill.  This  is  an  application  by  the  State 
on  the  relation  of  Joseph  McDonald,  incumbent  in  that  case, 
tor  a  mandamw  to  compel  the  board  to  sign  a  bill  of  ex- 
ceptions as  of  the  date  of  the  sitting  of  the  court,  and  make 
the  same  a  part  of  the  record. 

If  it  was  the  duty  of  the  tribunal  to  sign  such  a  bill  of  ex- 
ceptions, then  the  writ  will  be  granted,  and  the  duty  will 
depend  upon  whether  there  is  in  the  law  any  power  to  re- 
vise the  action  of  the  tribunal. 

That  there  is  a  power  to  revise  seems  too  apparent  from 
section  523  of  the  Code  of  Civil  Procedure,  wherein  it  is  pro- 
vided that  a  judgment  rendered  or  final  order  made  by  a  jus- 
tice of  the  peace  or  any  other  iributialy  board  or  officer  ex- 
ercising judicial  functions,  and  inferiorin  jurisdiction  to  the 
District  Court,  may  be  reversed,  vacated  or  modified  by  the 
District  Court.  This  case  comes  plainly  and  obviously  within 
the  provisions  of  this  section. 

The  laws  under  which  the  tribunal  met,  calls  it  a  court. 
Its  acts  are  of  a  judicial  character,  not  ministerial,  like 
those  of  a  board  of  canvassers.  It  pronounces  a  judgment 
affecting  the  rights  of  parties.  It  gives  judgment  for  costs 
and  must  therefore  be  held  a  tribunal  exercising  judicial 
functions,  and  its  acts  subject  to  revision.  An  alternative 
writ  of  maihdamv^  is  awarded. 

All  the  justices  concurring. 


Horn  wt  THM  Bkpobtbu  —upon  the  lying  of  m  aniwar  to  tli«altniMittT«  writ  In  tiila 
It  WM  obJMted  to  by  the  oonmel  for  the  lelaior  u  en  Inmffldiwt  innrar  to  the  el- 
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JagirtoM  of  fhb  writ.  Baqpondantelnalited  ttkatOi*  writ  itMlf  was  lMiilBcla%  and  tW 
•ooort  held  that  th*  writ  wm  bad,  and  pennittad  an  amendmoit  upon  payment  of  ooata. 
Tho  answer  to  Ibe  aTnunrtad  writ  was  bald  inaufflotant  and  a  peremptory  writ  awaidad. 
Upon  a  retam  of  a  fall  eomplianoa  with  the  coiomand  of  the  writ  by  napondenta»  tha 
oomiael  for  telatorpiopoaad  to  allow  tay  proof  that  tha  bill  of  eEeeptfona  etgnad  was  sot 
mie.   The  ooort  deoUned  to  beav  the  proof. 


[*326]  S.  Pkbkins  v.  W.  G.  Ermel. 

t.  Pbaotice.  When  the  plaintiff  sets  up  an  indebtedness  on  the  sale  of  a 
carriage  and  the  answer  of  defendant  contains,  first,  a  general  denial, 
and  second,  an  allegation  that  defendant  had  delivered  to  plaintiff  an 
order  drawn  upon  third  parties  for  the  amount  which  the  plaintiff  had 
accepted  in  lieu  of  payment  of  his  claim,  held  that  under  Sec.  277,  Civil 
Code,  the  defendant  below  had  not  the  right  of  opening  the  case  and 
introducing  evidence  on  his  i>art  first. 

2.  GBNaBAi«  DENIAL.  A  general  denial  under  the  Code  is  equivalent 
to  the  plea  of  the  general  issue  at  Common  Law,  and  traverses  eveiy 
mateiial  allegation  of  the  petition  and  puts  the  plaintiff  upon  the  proof 
of  his  cause  of  action.*  * 

3.  Etidekcb.  The  proper  evidence  to  prove  the  amount  of  a  written  or- 
der is  the  writing  itself;  until  that  is  produced  or  its  absence  ac- 
counted for,  parol  evidence  thereof  is  incompetent. 

4.  Abodmbnt.  The  right  to  open  and  close  the  argument  is  governed 
by  the  same  rule  as  the  production  of  testimony.  It  is  difficult  if  not 
impossible,  for  a  legislature  or  a  reviewing  tribunal  to  define  the  limits 
within  which  counsel  must  confine  their  arguments. 

5. :  Pruun^on,    Where  the  record  shows  that  comments  were 

£1]  In  MarUv  «.  SmUhf  4  Baa.,  186,  the  qnaaUon  waa  again  oonaldKed,  and  the  ooort 
deddad  that  hi  that  particular  cai€,  proof  of  paymant  ooold  be  made  mider  a  ganeral  de- 
niaL  Bat  fa  a  latar  oaaob  Btivena  «.  Thompson,  6  Baa.,  810,  it  la  heldf  that  wbara  the 
petltton  atatao  facta  oonatltattng  the  platntUTa  dteim,  a  general  danlal  doaa  not  preacnt 
an  laaoe  anthoriJElng  the  defendant  to  maike  proof  of  paymani.  In  the  opinion  at  page 
811,  the  tonrt  aay:  **The  oaae  ia  wholly  unlike  that  of  Mardy  v.  Smith,  4  Baa.,  186. 
In  that  oaae  the  petition  only  alleged  indebtedneaa  generally,  without  atating  the  groonda 
of  the  indebtedneaa.  In  thia  caae  the  facta  oonatliating  the  plalntiirB  claim  are  folly 
atated;  thaae  facta  only  are  denied  by  the  anawer.  In  the  oaae  of  Marly  e.  Smiihf'ISbib 
piat«M#f  iigd  dEkoeen  to  riak  hla  caae  upon  a  atatement  of  a  oonelQaion  from  facta;  any 
fact  that  would  ahow  the  condnaion  untrue  waa  legittanate  and  proper  evidence  und« 
auoh  a  atate  of  pleadinga,  but  it  waa  not  Intended  to  aay,  nor  waa  It  aaid,  that  the  general 
danial  would  authorize  the  proof  of  paymant,  in  any  caae,  in  which  the  petition  aet  out 
the  facta  on  which  the  plainttlTa  claim  raated."  What  may  be  ahown  under  a  general 
danial  in  replerin,  aee  Holmberg  9,  DeAn,  21  Kaa.,  79.  It  would  aeem  that  the  dedaloa 
In  PerkUtt  v,  Ermel  ia  a  too  broad  atatement  of  the  law. 


380  SUPREME  COUET  OF  KANSAS, 

Perkins  v.  Ermel. 

made  to  the  jmy  on  an  afficUmt  for  a  contanoanoe  in  the  case,  not  in- 
troduced in  evidence,  but  where,  what  comments,  or  when  made,  or 
that  they  were  prqudicial  to  the  adverse  party,  do  not  appear,  the 
Svpreme  Goort  will  presume  the  court  below  ezerciBed  the  proper  judi- 
cial discretion,  and  will  not  on  that  ground  disturb  the  judgment.* 

6.  JvvY  TnuLi,:  Separation,  In  a dvil  case  when  an  affidavit  on  a  motioD 
for  a  new  trial  in  the  court  below  shows  the  mere  fact  of  some  of  the  jur- 
ors being  for  a  time  separated  from  their  fellows,  it  is  doubted  whether 
such  showing  is  sufficient  to  set  aside  the  verdict;  doubted  whether  the 
affidavit  of  a  juryman  is  admissible  for  the  purpose  of  explanation,  but 
held  that  no  explanation  was  required.' 

Ettot  from  SJux/umee  District  Court, 

Thb  petition  in  the  case  below  contained  a  cause  of  ac- 
tion for  $200,  the  value  of  a  carriage  sold  by  plaintiff  be- 
low (defendant  in  error),  to  defendant  below  (plaintiff  in 
error).  The  answer  contained  Ist,  a  general  denial,  and 
2d,  that  before  the  commencement  of  this  sait  the  defend- 
ant executed  and  delivered  to  said  plaintiff  an  order  at 
his  request  on  D.  D.  W.  and  others,  for  the  sum  of  two 
hundred  dollars,  in  full  payment  for  the  carriage  mentioned 
[*826J  and  that  plaintiff  received  and  accepted  the  same 
in  full  payment. 

The  defendant  claimed  the  right  under  the  issue  to  open 
the  case  and  produce  his  evidence  tirst,  to  which  plaintiff 
objected,  and  was  sustained  therein  under  exceptions  of  de- 
fendant below. 

The  defendant  below  on  the  trial  was  sworn  as  a  witness 
for  himself  as  to  the  agreement  for  the  carriage,  and  that 
the  plaintiff  below  agreed  to  take  the  order  mentioned, 
stating  its  nature.  His  counsel  thereupon,  asked  him  to 
state  to  the  jury  whether  or  not  he  drew  and  delivered  to 
the  plaintiff  such  an  order  as  he  agreed  to  give,  and  to  give 

[3]  OonrtB  ought  to  oonflne  oouiimI  striotlj  within  the  faots  of  the  esse;  »nd  if  ooim- 
■el  penlstantlj  go  oataide  of  the  facts  of  the  cue  in  their  ergnment  to  the  Jnxy,  then 
the  oonrt  ahoold  poniih  them  bj  ilne  and  impriaooment;  and  if  they  ahoold  obtain  a 
Tcrdli^t  by  thia  means,  then  the  oonrt  ahonld  aet  aaefa  Terdict  ailde.  {StaU  t.  Conutock^ 
90  Kas.,  «86;  S.  P.  appUed  WirU^  V,  3aUf  U  Id.,  656.) 

[8]  See  Maddm  v.  StaU,  1  Kas.  [Daader's  Ed.],  898  and  note.) 
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tho  aaioaul;  thereof,  to  which  the  plaintiff's  oomiael  object^ 
e^y  which  objectioiis  were  bj  tte  ooiirt  enatained  npder 
exceptions. 

At  the  dose  of  the  evidence,  the  defendant  claimed  the 
right  to  open  and  close  the  argument,  to  which  plaintiff  ob- 
jected. The  court  sustained  the  objection  which  rating 
was  excepted  to. 

The  bill  of  exceptions  sets  forth  that  the  court  allowed 
the  plaintiff  to  comment  on  the  contents  of  the  affidavit 
filed  tor  a  continuance,  gi^ug^  it,  and  which  was  not  in  evi- 
dence otherwise  than  ais  a  paper  in  the  case,  to  which  de- 
fendant objected,  and  was  overruled  therein  and  exceptions 
made.  The  verdict  was  in  favor  of  plaintiff  for  $237.50, 
and  judgment  entered. 

A  moti<m  was  made  by  defendant  for  a  new  trial,  tbnnd- 
ed  ou  affidavits^  to  the-effect  that  after  said  jurj  had  retir- 
ed under  the  charge  to  consider  of  their  verdict,  one  of  the 
said  jurors  withdrew  from  the  rest  of  the  jury  and^  remain- 
ed away  from  the  room  for  the  space:  of  about  a  half  hour. 
The  juror  mentioned  made  affidavit  averring  matters,  ex- 
plaining his  absence. 

The  motion  for  a  new  trial  was  overruled,  to  which  rul- 
ing the  defendant  below  excepted  and  brings  his  case  on  ap- 
peal to  this  court  on  the  record,  and  his  bill  of  exceptions. 

[*327]    Douthitt  and  Greer ^  for  plaintiff  in  error: 

1st.  The  plaintiff  in  etror  (defendant  in  the  court  below), 
waived  the  general  denial  by  his  plea  of  payment,  because 
he  admits  in  the  latter  what  he  denies  in  the  former :  the  two 
being  inconsistent,  he  cannot  have  the  .benefit  of  both. 
(Swan's  Plead.,  and  Prac.,  267.) . 

The  plea  of  payment  confiesses  the  plaintiff's  cause  of  ac- 
tion, and  dispenses  with  all  proof  in  support  of  it,  but  seeks 
to  avoid  it  by  new  matter.  (1  Ohitty's  Plead.,  507.)  And 
the  plaintiff  in  the  court  below  (and  defendant  in  error),  by 
denyiug  the  plea  of  payment  threw  the  Qtma  on  tboi  defend- 

21—2  KAS. 
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«nt,  aod  had  no  eridenoe  beon  introdciced  on  ^ther  side, 
the  plaintiff  wonld  have  been  entitled  to  judgment  (Giril 
Code,  Sec.  396.) 

Upon  the  iBsae  thus  presented  by  the  pleadings,  the 
plaintiff  in  error  held  the  affirmative,  and  was  by  law  en- 
titled to  open  and  close,  both  in  the  prodn<^tion  of  his  testi- 
mony and  in  the  argument  to  the  jury.  (1  Greenleaf s  Ev., 
Seo.  74;  9  Ind.,  189;  10  Id.,  263-889;  19  Id.,  256;  Civil 
Code,  Sec.  277.) 

3d.  The  court  erred  in  refusing  to  allow  the  plaintifiT  in 
error  to  prove  by  parol  evidence  the  amount  of  the  order 
delivered  by  him  to  the  defendant  in  error  in  payment  tor 
the  carriage. 

The  court  erred  in  refusing  to  allow  the  plaintiff  in  error 
to  prove  by  parol  evidence  that  he  drew  and  delivered  to 
the  defendant  in  error  such  an  order  as  he  agreed  to  give 
him  in  payment  for  the  carriage.  (2  Greenleaf s  Evidence, 
Sec  519-520.) 

8d.  The  court  erred  in  allowing  the  defendant's  counsel  in 
his  dosing  argument  to  the  jury  to  comment  upon  [*328] 
the  contents  of  a  paper  that  had  not  been  offered  in  evi- 
dence. 

4th.     As  to  the  misconduct  of  the  jury,  (see  McLean  v. 

The  State^  10  Yerger,  241 ;  Overhee  v.  CammomjoeaUhy  1 
Robinson  [Va.],  756;  Hmes  v.  the  StaUy  8  Humphrey, 
297;  9  Smedes  &  Marsh.,  465;  18  Id.,  398;  3  Harris  468; 
2  Humph.,  502;  2.  Pick.,  469;  7  N.  H.,  287;  8  Parker 
Crim.  Cases,  25.) 

D.  and  «/.  Brooktaayy  for  defendant  in  error: 

1st.  The  plaintiff  below  had  the  right  to  open  and  dose 
the  case  to  the  jury.  The  first  count  in  the  defendant's  an- 
swer put  in  issue  every  material  averment  in  the  petition  of 
the  plaintiff  bdow.  The  burden  of  proof  was  tlierefore  on 
him  to  make  out  the  case  stated  in  his  petition,  and  if  no 
testimony  had  been  introduced  by  eitfa6r  party  the  plaintiff 


JANUARY  TERM,  1864.  888 

Brief  of  Defendanli  m  Eiror. 

beJow  most  have  failed.  (Comp.  L.  1863, 169,  See,  277; 
Van  Deusen  v.  Pomeroy,  24  111.,  289;  1  Oreenl.  Ev.,  99» 
100;  11  N.  H.,  48;  6  Foster,  474;  Oow.  (N.  Y.),  Jus. 
Treat  ies,  567-8.) 

2d.  The  testimony  offered  by  the  defendant  below  to 
prove  the  contents  of  the  order,  wi  a  properly  rejected.  It 
was  not  the  best  evidence.  The  iaatrnment  itself  being  in 
writing  was  the  best  evidence  to  prove  its  contents.  No 
effort  appears  to  Iiave  been  made  to  prod  ace  the  order  on* 
the  trial.  Kothing  was  shown  to  excuse  its  non-prodac- 
tion.  The  existence  of  the  instrument  was  in  issue,  and 
the  rule  of  law  in  such  cases  is  that  oral  evidence  cannot  be 
substituted  for  the  written  instrument.  (1  Oreenl.  Ev.,  See 
87-88;  1  Phil.  Ev.,  422-424;  Uow.  &  Hill's  Notes,  435, -n 
270-1-2;  47  Maine,  447;  Jadk»(yix  v,  FreeVj  16  John.,  193; 
Rag&rs  v.  Vdnhoesen^  12  Id.,  221.) 

3d.  There  was  no  error  in  permitting  the  counsel  for 
plaintiff  below  to  comment  upon  the  affidavit.  It  was  a 
paper  which  was  put  on  file  in  the  case  by  the  defendant 
below  himself.  But  the  counsel  for  the  plaintiff  below  bad 
[*329]  a  right  to  comment  on  any  paper  or  to  read  from 
any  book^  as  a  matter  of  argument.  {Corey  v.  SileoXy  6 
Ind.,  39.)  The  counsel  for  the  plaintiff  could  not  be  com- 
pelled to  confine  himself  in  his  remarks  to  the  jury,  to  any 
particular  line  or  style  of  argu  ment. 

It  does  not  appear  what  the  counsel  said,  or  whether  one 
word  was  said  that  could  have  been  prejudicial  to  the  plain- 
tiff in  error.  The  record  does  not  show  that  the  counsel  for 
the  defendant  below  did  not^^^  comment  on  the  affidavit  in 
his  argument  to  the  jury.  If  he  did  that  amounted  to  an  as- 
sent for  the  plaintiff's  counsel  to  do  the  same.  Every  reas- 
onable intendment  is  to  be  made  in  favor  of  the  judgment. 
The  court,  therefore,  must  assume  that  the  District  Court 
had  good  reasons  for  permitting  the  counsel  to  comment  on 
the  paper.  (6  Ohio,  182;  3  Oal.,  148,  426;  4  Iowa,  146; 
6  Ind.,  39.)     Every  doubt  about  the  facts  should  be  turned 
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against  the  party  making  the  bill  of  exceptions.  (3  Oom- 
Btock,  325;  28  Illinois,  338;  MoCahn  v.  HaUook,  30  Ver- 
motit,  238;  14  Illinois,  45,  458;  7  Ohio,  212;  16  Texas,  47, 
654.) 

4th.  The  defendant  below  was  not  entitled  to  a  new  trial. 
The  affidavit  of  the  juror  who  separated  from  the  other  jur- 
ors, shows  that  the  defendant  below  could  not  have  been 
prejudiced  by  the  separation  of  tho  jury.  (4  Johns.,  487.) 
It  does  not  appear  that  the  verdict  was  contrary  to  the  evi- 
dence or  wrong  in  any  sense  whatever. 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J. — The  first  point  assigned  as  error  in  this  case, 
is  that,  ''The  court  erred  in  refusing  to  the  defendant  the 
right  of  opening  the  case  and  introducing  evidence  in  sup- 
port of  the  issue  on  his  part  first,  and  in  allowing  the  plain- 
tiff to  open  the  case  and  introduce  evidence  on  his  part 
first.*'  The  rule  by  which  the  Code  determines  the  right 
to  open  and  close,  is  very  simple,  and  in  most  cases  easily 
applied.  (See  Code,  §  277.)  [*330.]  « The  party  who 
would  be  defeated  if  no  evidence  were  given  on  either  side 
must  first  produce  his  evidence."  In  the  case  at  bar  the 
petition  sets  up  an  indebtedness  of  $200  from  defendant  to 
plaintiff,  on  the  sale  of  a  carriage.  The  defendant  sets  up 
two  defenses  in  his  answer;  first,  a  general  denial,  and  sec- 
ond, an  allegation  that  he  had  delivered  to  plaintiff  an  order 
drawn  upon  third  parties  for  the  amount,  which  the  plaintiff 
had  accepted  in  lieu  of  payment  of  his  claim. 

Translating  the  pleadings  into  the  style  of  common  collo- 
quial conversation,  it  would  import  simply  that  the  plaintiff 
demanded  of  defendant  two  hundred  dollars  as  the  price  of 
a  carriage  sold  to  him;  to  which  the  defendant  answers:  I 
deny  that  I  ever  bought  a  carriage  of  yotj  for  two  hundred 
dollars,  or  anjr  other  price,  and  if  you  should  succeed  in 
proving  that  1  had  tlie  carriage,  I  shall  endeavor  to  show 
that  the  transaction  was  not  such  as  yon  represent  it,  but  a 
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very  different  one,  and  fihat  I  have  fnliilled  on  my  part  the 
only  contract  I  ever  made  with  yon  about  a  carriage. 
"  If  anch  were  the  snbatance  and  effeet  of  the  pleadings 
npoQ  which  the  issue  was  raised,  it  cannot  admit  of  a  ques* 
tion  that  the  plaintiff  would  have  been  '^  defeated  if  no  evi- 
dence had*  been  given  on  his  side,"  and  consequently  the 
conrt  did  not  err  in  refusing  to  the  defendant  the  right  of 
opening  the  case  and  introduxsing  evidence  in  support  of  the 
issue  on  his  part  iicst.  We  think  such  V)a9  the  legal  effect 
of  the  pleadings^  A  general  denial  undei  the  Oode  is  equiv- 
alent to  tlie  plea  of  the  general  issue  at  common  law,  and 
traverses  every  material  allegation  of  the  petition,  and  puts 
the  plaintiff  upon  the  proof  of  his  cause  of  action.  {Van 
Dunen  v.  Pomeroy^  24  Ills.,  289;  Bum^  v.  Smithy  UN. 
H.,  48 ;  Buzsdl  v.  Sn^ll,  6  Foster,  474.) 

As  to  the  second  alleged  error  of  the  court  below  '^  in  re- 
jecting the  parol  evidence  of  the  defendant  offered  by  him 
as  to  ttie  amount  of  the  order  delivered  by  him  to  the 
[*831]  plaintiff  in  payment  of  the  plaintiff's  claim,"  we 
need  only  remark  that  the  proper  evidence  to  prove  the 
amount  of  the  order  was  the  written  order  itself,  and  until 
tl^at  order  had  been  produced  or  the  failure  to  do  so  ac- 
counted for,  tbe  parol  evidence  was  clearly  incompetent. 
The  question  propounded  by  defendant's  counsel  to  defend- 
ant as  witness:  ^'State  to  the  jury  whether  or  not  you  drew 
and  delivered  to  the  plaintiff  sitch  an  order  as  you  agreed 
to  give  in  payment  for  the  carriagei"  was  liable  to  the  same 
objection  as  the  preceding^  aind  was  properly  ruled  out  by 
tbe  court,  for  the  reasons  already  stated. 

The  right  to  open  ^nd  close  the  argument  to  the  jury  is 
governed  by  the  same  rule  as  the  production  of  evidence,  as 
the  Oode  expressly  provides  that  the  partjr  required  firat  to 
produce  his  evidence  shall  have  the  opening  and  conclusion. 
(Code,  §  277.) 

The  nest  assignment  of  error  is  ^^  that  the  court  erred  in 
allowing  the  plainitiff 's  counsel-  to  oomment  oq  the  contents 
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of  a  paper  that  had  not  been  offered  ia  evideQce,  in  his  clos- 
ing Bpeeoh  to  the  jury.'^ 

From  the  very  nature  of  the  ease  it  will  always  be  diffi- 
cult, if  not  impossible,  for  a  legislature  or  a  reviewing  tri- 
bunal to  define  the  exact  limits  within  which  eounael  must 
ijonfioe  their  argument.  The  paper  commented  on,  as  ap- 
pears by  the  bill  of  exceptions,  was  an  affidavit  made  by  the 
defendant  to  procure  a  continuance  of  the  case,  but  it  does 
not  appear  to  this  court  in  the  bill  of  exceptions,  or  in  any 
other  way,  what  comment  was  made  bv  plaintiff 's  counsel, 
or  under  what  circumstances.  For  aught  that  appears  the 
defendant's  counsel  might  ^^^  have  commented  on  the  affi- 
davit. Nor  does  anything  appear  in  the  record  to  show 
that  such  comments  were  prejudicial  to  the  plaintiff  in  er- 
ror. If  they  were  so,  it  would  have  been  the  duty  of  the 
court  that  tried  the  cause  to  res  train  the  counsel  within 
proper  limits,  and  as  the  record  fails  to  show  faets  enough 
[*332]  to  warrant  the  interposition  of  this  court,  we  are 
bound  to  presume  that  the  court  below  exercised  the  proper 
judicial  discretion  in  this,  as  in  all  other  matters  where  the 
contrary  does  not  appear. 

The  alleged  misconduct  of  a  juror,  as  set  forth  in  an  affi- 
davit in  support  of  the  motion  for  a  new  trial,  seems  to 
liave  been  fully  and  satisfactorily  explained  in  the  affidavit 
of  the  juror  himself,  showing  conclusively  that  the  alleged 
misconduct  was  the  result  of  misapprehension,  and  had  not 
influenced  his  action  with  regard  to  the  verdict  or  prejudiced 
the  substantial  riglits  of  the  defendant.  Th^e  is  perhaps 
room  tor  doubt  whether  the  affidavit  of  a  juryman  could  be 
held  admissible  for  the  purpose  of  explanation,  but  it  may 
well  be  doubted  whetiier  the  alleged  misconduct  was  of  a 
charact€ir  to  require  explanation.  It  has  repeatedly  been 
held  that  irregularities  on  the  part  of  jurors  similar  to  that 
complained  of  in  this  case,  would  not  because  of  setting 
aside  a*  verdict  Thus,  when  artier  a  jnry  had  retired  two 
-jurors  separated  from  their  fellows  and  wcfe  gone  some 
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hours  bat  retnmed  and  joined  in  the  verdict,  the  court  re- 
fused to  set  aside  the  verdict,  it  not  appearing  that  either 
party  was  affected  by  their  absence.  {Smith  v.  Th&nypaon^ 
1  Cow.,  221.)  So  in  New  Jersey,  it  has  been  held  that  the 
mere  fact  of  some  of  the  jurors  being  for  a  time  separated 
from  their  fellows,  is  not  in  a  civil  action  a  sufficient  ground 
to  set  aside  a  verdict.  {Oram  v.  Bishop^  7  Hals.,  153. 
Judgment  affirmed. 
All  the  justices  concurring. 


[*883]  Bbubbn  GitofiOB  v.  William  Hattok. 

1.  Afpkabahob:  Wawer:  Error.  Wheie  a  defendant  demurred  to  tbe 
petition  of  plaintiff,  held,  Ist,  that  it  is  too  late  for  bim  to  object  to  a 
judgment  on  tbe  ground  of  a  defective  service  of  anmrnons;  2nd,  wbere 
the  defendant  fiEuls  to  call  up  the  demurrer  it  may  be  disregarded 
wholly  or  it  may  be  stricken  out,  and  where  no  exceptions  are  taken  to 
tbe  action  of  the  court,  no  error  will  appear;  3d,  where  the  demur* 
rer  was  disposed  of  before  judgment  but  no  entry  to  that  effect  made 
until  after  judgment,  and  on  the  same  day  when  such  entry  was  made, 
that  the  Court  had  a  right  so  to  make  its  minutes  speak  the  truth. 

2.  Bohdfobdbbd:  Judgment.  G.  bought  land  of  H.  and  gave  the 
note  sued  upon  for  the  purchase  mon^,  taking  a  bond  for  a  recon- 
veyance upon  payment  of  the  note.  H.  tendered  a  conveyance  and 
brought  suit  upon  tbe  note,  alleging  the  tender  and  seeking  to  subject 
the  land  to  the  payment  of  the  judgment  claimed.  An  olgection  that 
the  deed  was  insufficient  might  have  been  a  good  defense  upon  th^ 
trial  had  it  been  pleaded,  but  is  not  a  ground  for  vacating  tbe  judgment 
rendered  on  the  note  in  default  of  an  answer. and  under  an  illega- 
tion  in  the  petition  that  a  good  and  sufficient  deed  was  tended,  .and 
when  the  record  failed  to  show  what  the  deed  was. 

» 

3.  S  X7X1C0N8 :  Indorsement.  When  the  action  is  for  the  recovery  of  money 
and  to  subject  real  estate  to  the  payment  thereof,  and  the  summon^  is 
indorsed  with  the  amount  for  which  judgment  is  chumed,  correspond- 
ing vrith  the  judgment  rendered,  no:  ecroc  appeotn;  the  action  .not be- 
ing for  the  **  recovery  of  money-  oply,'*  no  indorsement  eiii  the;  ^san^ 
mons  ia  required.  (Followed  and  confirmed  Weaver  v.  Gardner,  14 
Kas.,  847). 

8.  Ebrob:  Ind4finUe.  A  ground  for  vacating  a  judgment  in  these  words .' 
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'*  The  jndgmenfc  was  irregalarly  obtained,  **  failing  to  point  oat  any 
pftrtkalarinegralaritiee,  is  too  indefinite  to  be  available. 

5.  YAGXTtHiB  JuDOMBNT.  Nono  of  the  groonds  indicated  are  such  as 
would  authorize  the  court  to  vacate  a  judgement  after  the  lapse  of 
two  years  from  the  entry  of  judgement  to  the  time  of  making  the 
motion,  especially  in  the  absence  of  a  showing  of  merits  in  a  defense. 

Error  from  Donipha/a  Distriot  Court. 

Thb  facts  of  the  case  appear  safficientlj  fall  to  present 
the  points  decided,  in  the  opinion  of  the  court 

W.  W,  Guthrie^  for  plaintiff  in  error. 

[*334:]  Ist  The  acceptance  of  the  note  by  plaintiff 
below,  operated  as  a  bond  for  a  deed.  Plaintiff  in  error 
was  to  have  a  deed  when  he  paid  the  note,  and  defendant 
in  error  was  to  give  a  deed  when  the  note  was  paid.  Neither 
party  could  seek  the  courts  to  enforce  the  contract  until  he 
had  performed  his  part^  respectively.  The  defendant  in  er- 
ror then  was  not  entitled  to  judgment,  not  having  tendered 
a  deed. 

2d.  On  default  of  answer.)  judgment  could  only  be  taken 
as  per  indorsement  on  the  summons.  The  decree  of  sale 
of  the  land  then  is  erroneous,  no  indorsement  asking  there- 
for appearing  on  the  summons.  If  defendant  below  was  in 
default,  the  decree  is  not  warranted  by  the  indorsement  on 
the  summons. 

3d.  The  defendant  below  was  in  court  He  filed  a  de- 
murrer and  a  "  motion  to  quash  "  both  in  time.  Judgment 
was  rendered  without  disposing  of  the  issues  thus  raised. 
This  is  error. 

4th.  The  subsequent  entry,  to  the  effect  that  the  de- 
murrer was  stricken  out,  could  not  cure  the  defect  in  the 
judgment  at  least  without  notice  to  the  adverse  party. 

6th.  The  correction  of  the  judgment  as  to  the  decree  of 
sale  was  without  notice,  and  consequently  irregular  and 
void. 
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6tb.  Error  will  lie  where  the  ralicg  on  a  motion  to  va- 
cate, made  under  Uhap.  26,  Oomp.  Laws;  1862)  is  erroneous. 
(See  Comp.  Laws,  1862, 220;  Seney's  Ohio  Oode,  408,  n.  d.) 

A.  Perry y  for  defendant  in  error. 

1st.  Whatever  irregularity  appears  in  the  summons  and 
in  the  service  thereof,  was  cured  by  the  appearance  of  de- 
fendant below  in  the  case  before  judgment  below. 

2d.  The  error,  if  any,  in  rendering  judgment  while  a 
demurrer  was  on  file  undisposed  of,  was  corrected  by  the 
court,  and  on  notice  to  drfendant. 

3d.  The  record  here  does  not  show  any  deed  at  all. 
Had  it  been  insufficient,  the  judgment  might  have  been 
[^335]  regular.  The  tender  of  a  good  and  sufficient  deed 
was  averred  in  the  petition.  Plaintiff  in  error  could  hUve 
denied  it  in  his  answer,  and  thus.put  the  question  in  issue. 
Demurring  to  the  petition  admitted  the  truth  of  this  alle- 
gation. On  the  determination  of  the  motion  to  strike  out 
the  demurret,  defendant  below  neglected  to  ask  leave  thus 
to  answer.  The  allegation  that  the  deed  wieis  good  and  suf- 
ficient, stands  admitted  as  true,  then,  on  the  record. 

The  opinion  of  the  court  was  delivered  by 

Obosibb,  0.  J. — In  October,  1868,  George  bought  of  Hat- 
ton  a  tract  of  land  in  Doniphan  county  and  executed  the 
note  sued  upon  for  the  purchase  money,  at  the  same  time 
taking  from  Hatton  a  bond  for  a  conveyance  upon  payment 
of  the  note.  On  April  7,  1860,  eighty-one  dollars  of  the 
note  and  some  interest  being  unpaid,  Hatton  having  ten- 
dered a  deed,  brought  suit  in  the  District  Court  of  Doni- 
phan county  to  recover  a  judgment  for  the  money,  and  to 
subject  the  land  to  its  payment,  setting  out  substantially 
the  forgoing  facts.  Greorge  filed  a  deitiurrer,  assigning  as 
the  ground  thereof,  that  the  petition  did  not  state  facts  suf^^ 
ficieni  to  constitute  a  eaus^of  action;  At  the  May  term, 
1860,  judgment  was  rendered- -against  GFeorge,  and  an  order 
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made  for  the  sale  of  the  lands,  but  misdescribing  them.  At 
the  same  term,  and  on  the  same  day,  another  entry  was 
made,  showing  that  the  demnrrer  was  '^  stricken  ont"  be- 
fore the  judgment  above  described  was  rendered.  At  tlie 
October  term,  of  the  same  year,  the  journal  entry  of  the 
judgment  was,  on  motion  of  the  plaintiff  corrected,  nunc 
pro  tunOy  80  as  to  properly  describe  the  land.  On  the  Idth 
of  August)  1862,  George  filed  a  motion  to  vacate  the  judg- 
ment. 1st,  because  the  deed  tendered  was  insuflSoient; 
2d.  The  judgment  was  irregularly  obtained;  8d.  The 
judgment  was  for  relief,  differing  from  that  indo>*aed  upon 
the  summons;  4th.  Because  the  judgment  was  rendered 
.without  disposing  of  the  demurrer,  and  5th.  The  service 
of  the  summons  [*336]  was  defective.  This  motion  was 
overruled,  and  the  defendant  excepted. 

The  petition  in  error  is  filed  here  to  reverse  the  judg- 
ment on  two  grounds,  .to- wit:  The  court  erred  in  striking 
out  the  demurrer,  and  also  erred  in  overruling  the  motion 
to  vacate.  The  whole  record  shows  that  the  demurrer  was 
'^stricken  out"  before  the  judgment  was  rendered,  but  why 
it  was  '^stricken  out"  and  not  overruled,  we  are  not  ad- 
vised. Kor  is  it  material  which  way  it  was  disposed  of,  or 
whether  it  was  disposed  of  at  all.  If  the  party  interposing 
it  did  npt  call  it  up,  it  might  have  been  disregarded  wholly, 
and  yet  no  error  appear  on  the  record.  And  in  addition  to 
this,  there  was  no  exception  to  the  action  of  the  court  in 
striking  it  out    This  objection  is  not  well  taken. 

It  is  said  that  the  court  erred  .in  overruling  the  motion 
to  vacate  the  judgment.  Let  us  examine  the  grounds  of 
this  motion:  ^'  1st.  The  deed  tendered  was  inaufibient" 
Th^  record  don't  show  what  the  deed  was;  and  if  it  did. 
this  objection  might  have  been. a  good  defense  upon  the 
trial  had  it  been  set  up  in  an  answer,  but  would  not  be  a 
good  ground  for  vacating  the  judgment  which  was  rendered 
upon  default  of  answer,  and  under  an  allegation  of  the  pe* 
tition  that  a  good  and  snfiicient  deed  was  tendered. 
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**  2d.  The  judgment  was  irregularly  obtained."  This  is 
very  indefinite;  so  much  so  that  we  cannot  determine  what 
it  refers  to.  No  irregularities  are  pointed  out,  and  there 
are  none  so  glaring  as  to  attract  our  attention,  so  that  the 
plaintiff  wUl  practically  lose  the  benefit  of  thi^  pbjectigik 

^'  8d.  The  judgment  was  for  relief  different  from  that 
indorsed  upon  the  summons."  This  was  not  an  action  for 
the  "  recovery  of  money  only,"  and  hence  there  need  not 
have  been  an  indorsement  upon  the  summons.  But  in 
point  of  fact  it  was  indorsed  with  the  amount  the  plaintiff 
below  expected  to  recover,  and  the  titne  and  rate  of  inter- 
est; [^337]  and  the  judgment  does  not  esoeed  tbatambunt. 
We  see  no  error  here. 

'^4th.  The  judgment  was  rendered  without  disposing  of 
the  demurrer."  This  is  not  sustained  by  the  record.  That 
shows  that  the  demurrer  ^as  in  fact,  disposed  of  before  t)ie 
judgment  was  rendered,  but  an  entry  to  that  effect  had  not 
been  made  upon  the  journal.  During  the  same  day  an 
entry  showing  that  fact  was  made,  and  the  court  had  a 
perfect  right  to  make  its  minutes  speak  the  truth. 

'^5th.  The  service  of  the  summons  was  defective."  Af- 
ter the  defendant  appears  and  files  a  pleadiag,  it  is  rather 
late  to  object  to  the  service.  If  a  party  appears  it  is  no 
matter  whether  there  was  any  attempt  at  service. 

Added  to  all  this,  the  motion  was  not  made  until  nearly 
two  years  after  the  judgment  was  rendered,  three  or  four 
terms  of  the  court  intervening.  None  of  the  grounds  as- 
signed in  the  motion  are  such  as  would  authorize  the  court 
to  vacate  the  judgment  upon  motion  after  the  lapse  of  two 
years.  And  moreover,  there  was  no  showing  of  a  valid  de- 
fense to  the  action,  or  indeed,  a  defense  of  any  kind. 

Not  being  able  to  agree  with  the  plaintiff  that  the  acts 
of  the  cx>urt  below  of  which  he  complains  in  his  petition 
in  error,  were  erroneous,  we  are  compelled  to  afiirm  the 
judgment 

All  the  justices  concurring. 
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Joseph  Majob  v.  Joan  N.  Majob  bt  al. 

1.  FmDiNOs:  Exceptions.  The  provisions  of  section  291  of  the  Civil 
Code,  providbg  for  the  findings  of  law  and  of  fact  by  the  court  on  a 

;'  trial  of  an  issne  of  fact  by  it,  heing  stated  separately  on  request  oC 
'  either  party,  were  necessary  to  meet  the  chanires  made  by  the  Code, 
and  are  indispensable  when  it  is  desired  to  except  to  soch  finding  of 
the  court,  and  necessary  to  show  whether  there  has  been  a  misapplica- 
tion of  the  law  to  the  facts.  1  *338 1  The  record  in  this  case  failing  to 
show  that  either  party  requested  such  separate  finding,  and  the  find- 
ing of  the  court  being  general,  the  case  is  not  in  a  eDndition  to  deter- 
mine whether  error  was  committed  or  not.* 

2.  Ebbob.  The  Supreme  Court  takes  cognizance  only  of  errors  of  law 
apparent  on  the  record. 

8.  Pbaotiob:  Equity.  TheCormer  chancery  practice  of  retrying  the 
cause  by  the  appellate  tribunal  on  the  evidence  reduced  to  writing 
before  the  chancellor,  has  been  changed  by  the  Code,  which  allows  the 
evidence  to  ga  before  the  court  ^below  oraUy. 

*        *  •  *  '  .  '  • 

.   .  Error  from  Sha/wnefi  District  Court.  -. 

'  *  ■ 

Tub  facts  of  the  case  are  safficiently  stated  in  the  opinion 

ofthecoiirt. 

••   '       •  •  .  '  •      .     • 

Eifnore  <&  JUartin,  for  plaintiff  in  errors 
Jf.  P.  Com.  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

KiKQiCAN,  J.— YarioQS  issues  were  made  up  in  this  case, 
and  a  jury  being  waived  were  tried  by  the  court.  Hie  find- 
ing of  the  court  was  general,  to  which  the  plaintiff  in  error 

[1]  G«fnenl  flndingi.  Bixby  «.  Bailey t  U  Bai,  SOS}  Cory  «.  W^frtk^  21  Id.,  10; 
WintUad  v,  Standtford^  Id.,  270.  Flndlngf  shoald  be  direct  and  popitlve.  Laithe  v. 
McDonaldt  7  Km.,  256;  Oliphant  v,  Atchison,  18  Id.,  886.  Constnictlon  in  theSn- 
preoM  Ooart.  Nicfu>U  «.  WeateTrt  Baa.,  873;  Iforih^,  Moor%  8  Id.»  US;  Sale  v. 
Bridge  Co.,  8  Id.,  i66;  Simpson  X'  Oreeiey,  8  Id.,  686;  Brumbaugh  v.  Sfihmidtf  9  Id., 
in\  Knaggsv.!i[aeUn,9  Id., 6d>2;  Wood' v.' DaviSt  l2td.,'Kt5^;  SaUwajft.  PokUer, 
U  Id.,iS7;  Uabson.  v.  Ogden^  18  Id.,  888;  Xacy^.  Dunn,  ft  Id  ^  M7;  IHnier,v.  SaUt  U 
Id.,  614 ;  Typer  r.  Sooy,  19  Id.,  000.  In  every  case  tried  by  the  oonrt  there  ahoold  be 
a  finding  In  writing,  upon  wbioh  to  predioate  and  teat  the  Jndgment,  and  lui  oiniaalon  of 
anch  finding  ia  error.  But  doubted  irtiether.anoli  enror  ia  |Bata4  to  /tha  Jiidga^antor  auA- 
dent  to  oompel  a  rereraal.    Batlroad  v.  Douglas,  18  Kaa.,  189. 
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excepted  and  brings  the  case  to  this  oonrt  for  revision. 
There  was  no  motion  for  a  new  trial,  no  exceptions  to  the 
proceedings  other  than  the  one  to  the  finding  of  the  conrt. 
We  do  bot  think  the  case  comes  to  us  in  snch  a  manner  as 
will  anthorize  us  to  determine  that  the  decision  of  the  court 
below  was  erroneous. 

The  Code  proyides,  section  291,  that,  ^'upon  the  trial  of 
questions  of  fact  by  tlie  court,  it  shall  not  be  necessary  for 
the  court  to  state  its  finding  except  generally  for  the  plaintiff 
or  defendant  unless  one  of  tlie  parties  request  it  with  a 
view  of  excepting  to  the  decision  of  the  court  upon  the 
questions  of  law  involved  in  the  trial,  in  which  case  the 
court  shall  state  in  writing  the  conclusions  of  fact  found 
separately  from  the  conclusion^  of  law." 

This  provision  was  necessary  to  meet  the  changes  tnade 
by  the  Code  as  to  the  manner  of  trial  and  the  mode  of  pre- 
senting the  testimony  in  a  case.  When  issues  of  fact  and 
law  are  both  settled  by  the  same  trier,  it  is  absolutely  indis- 
pensible  [*33l^]  tbstt  the  faots  found  should  bcf  separately 
stated  in  order  that  it  may  be  made  apparent  whether  there 
is  a  misapplication  of  the  law  to  those  lacts. 

It  is  only  errors  apparent  upon  the  record,  that  this>  court 
take  cognizance  of,  and  those  are  errors  of  law.  We  can- 
not retry  the  case  upon  its  m.erits.  In  this  case  if  we  should 
come  to  a  conclusion  that  the  evidence  as  we  understand  it 
and  the  proper  applications  of  law,  might  bring  us  to  a  dif- 
ferent conclusion  from  that  of  the  court  below,  it  would  be  a 
retrial  of  the  whole  cause,  not  a  review  of  alleged  errors  of 
liiw.  In  the  former  chancery  practice  this  was  a  consistent 
course  to  pursue  by  appellate  tribunals,  because  the  evi- 
dence on  which  the  chancellor  acted  was  all  reduced  to  writ- 
ing, and  the  same  facts  in  the  same  fulness  of  detail  were 
presented  to  the  revisory  tribunal  as  were  acted  upon  by  the 
chancellor,  but  the  Code  authorizes  oral  testimony  in  all 
cases.  If  it  were  then  to  allow  an  appeal  and  re-trial  of  tlie 
cause  upon  the  evidence  as  presented  by  a  bill  of  exceptions, 


334  SUPREME  COURT  OF  KANSAS, 

Repine  v.  McPherson. 

the  Appellate  Court  would  try  the  cause  without  the  bene- 
fit of  seeing  the  witness,  of  judging  of  his  credibility  by  his 
intelligence  or  his  manner,  which  might  show  to  the  court 
below  such  evident  bias  as  greatly  to  weaken  his  testimony. 
If  the  Code  allowed  such  a  course  the  Appellate  Court  would 
be  much  more  likely  to  commit  error  than  to  correct  it.  The 
Code  is  not  open  to  this  charge.  The  section  we  have 
quoted  clearly  points  out  the  course  that  mast  be  taken  if 
either  party  desires  to  except  to  the  decision  of  the  court 
upon  a  question  of  law.    (See  10  Ohio,  591.) 

The  plaintiff  in  error  not  having  done  so  in  this  case,  haa 
not  put  his  case  in  such  a  condition  that  we  can  determine 
whether  an  error  of  law  has  been  committed  or  not,  the  de- 
cision of  the  court  below  must  be  affirmed. 

All  the  justices  concurring. 


[*34D]  Albx.  Rbpinb  v.  Wh.  MoPhbbson. 

1  Attachmbnt:  Service  on  non'reeident.  J.  brought  an  action  in  the 
court  below  against  W.  and  attached  a  steamboat.  Defendant  in  error 
paxchased  the  property  of  W.  subsequent  to  the  attachment,  with 
knowledge  thereof,  and  replevied  the  property  from  the  sheriff  holding 
it  under  the  order  of  attachment.  The  record  showed  that  W.  was  a 
non-resident,  but  failed  to  show  that  he  was  personally  served  with 
process  or  that  he  appeared  in  the  action,  and  failed  to  show  either 
from  the  affidavit  for  the  attachment,  the  affidavit  for  publication,  or 
the  return  of  the  sheriff,  that  W.  had  property  within  the  jniisdiction 
of  the  court;  and  failed  to  show  whose  property  the  steamboat  wns. 
The  record  failing  to  show  that  the  court  had  jurisdiction  in  the  action 
against  W.  wherein  the  attachment  was  issued,  held  that  the  record  of 
'  such  judgment  was  properly  rejected  as  evidence'  in  this  action  in  the 
court  below,  of  the  right  of  plaintiff  in  error  to  hold  the  property. 
(Hargis  v.  Morae^  7  Kas.,  418.) 

2. :  Officer*  B  return.  The  officer  in  his  return  of  an  order  of  attach- 
ment issued  under  Sec  199  of  the  Code,  must  show  that  he  attached, 
not  the  property  of  A.  B.  or  C  D.  but  of  the  defendant,    {Dickinson  «. 

Cowley,  15  Kan.,  273.) 

■■■ ■  ■  ■    '  »         ■  ■  ■  I  ■  ■  ■—■■■■    —  ■  ■  » 

Noxi.--86e  Campbell  v.  Hall,  1  Ku.  [Daialflr't,  Ed.],  488  and  note. 
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3.  Sbryics:  Non'resident.  Where  the  defendant  is  a  non-resident  of  the 
State,  service  can  be  made  on  him  by  publication  under  Sec.  78  of  the 
Code,  only  where  the  plaintiff  seeks  to  subject  the  property  of  defendant 
to  the  payment  of  his  claim;  th«  &ct  thai  he  is  so  seefadng  to  salqect 
property  of  defendant  wilihSn  the  joxisdiction  of  the  court  iBsniag  the 
process,  must  affinnati?ely  appear. 

4.  Judgment:  Void  service*  In  the  case  where  the  defendant  doci 
not  appear,  the  record  must  show  a  legal  service,  or  the  judgment  will 
be  void,  and  the  rule  is  the  same  whether  the  serrice  relied  npon  was 
personal  or  constmotive. 

I 

Error  from  Leaoervworth  District  Court, 

Replevin  was  brought  by  defendant  in  error  in  the  court 
below.  Plaintiff  in  error  justified  his  possession  of  the 
property  by  pleading  that  he  was  sheriff  of  Leavenworth 
connty;  that  he  had  the  property  in  his  possession  by  vir- 
tneofan  attachment  issued  in  a  case  wherein  Adam  Ja- 
cobs was  plaintiff  and  Louis  A.  Welton,  defendant.  De- 
fendant in  error  purchased  the  property  in  question  from 
Welton  subsequent  to  the  date  of  the  original  attachment 
and  its  service^  and  with  full  knowledge  thereof. 
[*841]  The  plaintiff  below,  proved  the  taking  and  pos- 
session of  the  property  by  plaintiff  in  error. 

The  defendant  below  then  offered  in  evidence  the  record 
of  the  judgment  and  the  order  of  repossession  to  the  sher- 
iff in  the  case  of  Jacobs  v.  Welton,^  to  which  plaintiff  ob- 
jected, and  objection  sustained  by  the  court.  The  objection 
made  was  sustained  upon  the  ground  that  in  the  case  ot 
Jaooh%  V.  Welton  the  court  had  no  jurisdiction,  and  the 
judgment  was  absolutely  void.  Other  facts  appear  from 
the  opinion  of  the  court. 

John  L.  Pmdery  and  Thomas  P.  Fenlany  for  plain tifl 
in  error. 

1st.  The  notice  of  publication  in  the  case  of  Ja4:ob$ 
V.  Welton  if  not  a  literal,  was  a  substantial  compliance  with 
the  statute. 

2d.     But  grant  that  the  notice  was  teehnically  insoffi- 
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aient,  does  that  make  the  judgment  rendered  in  the  case 
absolntel J  void  and  the  order  of  repoBaeaeion  of  no  validity! 
In  other  words  was  the  court  without  jurisdiction}  The 
publication  was  never  necessary  to  give  the  court  jurisdiction 
over  the  subject  matter  of  the  suit.  It  was  simply  to  inform 
the  defendant  that  the  proceedings  had  been  instituted. 

If  the  court  has  power  to  take  the  first  step  in  any  pro- 
ceeding, it  is  said  to  have  jurisdiction.  If  then  Jn  the  case 
of  Jacobs  V.  WeUon,  the  affidavit  required  by  the  statute 
was  made,  the  attachment  issued  and  the  property  seized 
the  jurisdictioa  of  the  court  attached,  and  if  in  any  subse- 
quent proceedings  in  the  case,  such  as  the  rendering  of 
judgment  or  the  order  of  repossession,  the  court  did  not 
conform  to  the  hiw,  that  was  error  and  good  grounds  for 
reversal  but  that  could  not  make  the  proceedings  absolutely 
[^842]  void.  The  judgment  and  order  of  repossession  of- 
fered in  evidence  was  the  judgment  and  order  of  a  court 
of  competent  jurisdiction,  unreversed  and  not  a  void  judg- 
ment as  held  by  the  court  below.  The  proceedings  in  the 
case  of  Jacoia  v.  Welton^  cannot  be  collaterally  impeaclied 
unless  the  defects  in  the  publication  go  to  the  jurisdiction 
of  the  court,  {Mitchell  *;.  Eyster^l  Ohio,  257;  Parker  s 
Lessee  v.  Miller^  9  Ohio,  113 ;  Lessee  of  Payne  v.  Moreland^ 
15  Ohio,  440.)  The  court  on  the  filing  of  the  proper  afli- 
davit,  is  required  to  issue  its  writ,  and  if  anything  can  bo 
found  for  the  writ  to  act  upon,  the  jurisdiction  is  obtained. 

In  Lessee  of  Payne  v.  Moreland  (15  Ohio,  443),  it  is 
said:  "What  riien  gives  ^urisdistion,  to  the  court  in  a  pro- 
ceeding in  attachment?  The  filing  the  proper  affidavit,  is- 
suing the  writ  and  attaching  the  property.  *  ♦  *  * 
It  is  contended  the  court  has  no  jurisdiction,  and  yet  the 
statute  authorizes  the  court  to  exercise  a  judicial  act  over 
property  attached,  namely  to  determine  whether  it  is  per- 
ishable, and  if  .80  to  direct  its  sale.  Will  it  be  contended 
that  the   court  has  jurisdiction  over  perishable  property 


JAKUARY  TERM,  1864.  837 

Brief  of  Defendant  in  Error. 

before  notioe  coneammated,  but  not  over  property  not  per- 
ishable?   This  difttinotion  is  not  authorized  by  the  statute." 

A  court  acquires  jurisdiction  by  its  process;  if  the  process 
be  served  upon  the  p^sou  or  thing,  concerning  which  the 
court  is ^o  pronounce  jadgment,  '^jurisdiction  is. acquired" 

Now  what  has  happened  in  this  case?  The  court  had  the 
power  by  the  service  of  its  process  to  pronounce  and  give 
jadgment,  but  a  circn  in  stance  happened  atlter  having  ac- 
quired such  power^  which  forbid  it,  to  exercise  such  power, 
but  having  it,  it  did  exercise  it,  which  was  error.  {See  com- 
ments on  Horner  v.  Wel^stery  13  Ohio,  t506,  in  above  cited 
cases,  p»  445.) 

In  the  same  case,  p.  447,  the  court  say:  '^  We  rest  the 
case  nakedly,  npoa  the  ground,  so  far  as  the  proceedings  in 
attachment  are  concerned,  that  there  was  a  judgment  of  a 
[*348]  court  of  competent  jurisdiction,  unreversed  *  *  * 
which  cannot  be  impeached  in  this  collateral  way";  that  the 
defects  and  irregularities  complained  of  should  have  been 
remedied  by  writ  of  error  or  motion.  (See  also  6  Peters 
709;  12  Id.,  705;  2  Id.,  163-168.) 

When  a  court  has  jurisdiction  it  has  a  right  to  decide 
every  question  that  arises  in  the  cause,  and  whether  the 
decision  be  correct  or  not,  its  judgment  until  reversed  is 
regarded  as  binding  in  every  court.  {ElUott  v.  PinnelL^  1 
Peters,  840;  2  Id.,  169;  10  Id.,  474.)  When  the  finding 
of  a  fact,  ¥^ho8e  existence  is  necessary  to  confer  jurisdiction 
on  a  court,  that  itself  is  an  exercise  of  jurisdiction  sufficient 
to  establish  its  authority  and  conclusive  upon  all  interests. 
Whenever  a  subject  exists  admitting  any  such  exercise  of 
judicial  power,  any  action  of  the  court  upon  it  is  conclusive. 
(2  Howard,  339.)  When  either  persons  or  property  are 
found  within  the  juiusdiction  of  a  given  forum,  which  is 
competent  to  investigate  a  wrong,  and  whose  forms  of  ac«> 
tion  furnish  appropriate  relief,  its  jurisdiction  is  complete. 
(Story's  Conflict,  §  539.) 

\h  Le88e&^  of  Bxiswdlet  al.  v.  Sharp  et  aL\l&  Ohicr, 

22—2  KAci. 
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467),  where  the  qaestion  of  defective  notioe  was  raised,  the 
coartheld:  ^'If  there  had  been  do  notice  at  all  the  objec- 
tion would  have  been  well  taken,  but  as  there  was  notice, 
adjudged  to  be  sufficient,  we  will  not  distnrb  it  collater- 
ally.'' In  YorheeB  v.  Jackson  (10  Peters,  449),  it  was  de- 
cided, "that  the  want  of  evidence  of  publication  upon  the 
record  was  at  most  but  error  aud  did  not  vitiate  the  pro- 
ceedings." 

In  the  case  of  Jaoohs  v.  WeUon  it  will  not  be  claimed 
but  that  the  court  had  the  jurisdiction  to  issue  the  writ  of 
attachment  and  hold  the  property  attached  subject  to  its 
order.  Now  in  what  way  was  the  court  subsequently 
ousted  of  its  power  over  that  property? 

The  answer  is,  because  the  defendant  was  not  properly 
notified  by  the  publication.  The  question  as  to  whether  he 
[*344]  was  properly  and  legally  notified  was  a  legal  one,  to 
be  decided  upon  evidence  by  the  judicial  tribunal,  i*ender- 
ing  the  judgment  on  such  notice.  The  statute  (§  73,  p. 
76,  Laws  1857-8),  provides  how  the  service  by  publication 
shall  be  proved.  The  court  certainly  had  the  power  and 
jurisdiction  to  determine  upon  the. proof  as  required  by 
statute,  whether  or  not  the  publication  notioe  was  good. 
The  court  then  having  the  power  to  decide  it,  must  have 
decided  it  before  judgment  was  rendered,  and  if  its  decis- 
ion upon  that  question  was  wrong,  then  it  was  error  and 
did  not  make  the  judgment  void,  but  only  voidable.  We 
cannot  see  the  distinction  between  the  exercise  of  this 
power  and  the  exercise  of  any  other  power  necessary  in  the 
case,  and  if  it  was  an  exercise  of  judicial  power  in  the  case, 
however  wrongly  exercised,  however  erroneous  the  decision 
may  be,  it  cannot  be  collaterally  impeached.  {Lenee  of 
AdafM  V.  Jeffries,  12  Ohio,  272;  Paine  v.  Muland^  15 
Id.,  443.) 

Proceedings  of  the  Court  are  not  so  invalidated  by  failure 
to  make  publication,  or  by  defective  publication,  as  to  make 
sales  under  them  void.    {Breeh  v.  AbhoU^  6  Yer.,  S86; 
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Moller  V.  Gierke  Z  Benio,  167;  WilliamB  v.  Stewart^  Z 
Wis.,  873.)  '  ' 

3d,  But  outside  of  all  authoritj  on  the  qaedtion  of  the' 
jurisdiotion  of  the  court,  the  statutes  of  Kansas,  in  force  at 
the  time,  fixed  beyond  all  donbt  the  power  and  anthofity  of 
the  court.  See.  226,  p.  lOl,  Laws,  1867-5,  says,  "that, 
from  the  time  of  the  issuing  of  the  order  of  attachment,  the 
court  shall  be  deemed  to  have  ncquired  jurisdiotion,  and  to 
have  control  6i  all  snbsequent  proceedings  nnder  this 
chapter." 

Even  if  the  court  did  not  have  the  jurisdiction  to  render 
a  personal  money  jndgment  against  the  defendant  in  Jacobs 
V.  WeUofty  it  had  the  right,  without  regard  to  whether 
judgment  was  rendei'ed  in  the  case  or  not,  to  order  the 
Sheriff  to  repossess  himself  of  the  property  attached. 

[*345]  Sec.  323,  p.  100,  laws  1867-8,  provides  *'that  the 
court  may  order  the  sheriff  to  repossess  himself,  for  the  pur- 
pose of  selling  it,  of  any  of  the  attached  property  ♦  ♦  ♦ 
and  the  sheriff  shall  under  such  order  have  the  same  power 
to  take  the  property  as  he  would  have  had  under  an  order 
of  attachment.'^ 

This  order  may  be  made  by  the  court  without  regard  to 
the  judgment,  and  does  not  depend  for  its  validity  upon  the 
soundness  and  legality  of  the  judgment. 

The  opinion  of  the  court 'was  delivered  by 

C&oziBB,  C.  J. — The  only  question  in  this  case,  is:  Was 
tlie  District  Court  for  Leavenwortli  county  legally  author- 
ized to  render,  as  it  attemped  to  do,  the  judgment  against 
Wei  ton,  in  the  case  oi  Jacobs  v.  Weltoni 

The  record  shows  that  Welton  was  a  non-resident,  but  it 
nowhere  appears  that  he  was  personally  served  with  pro- 
cess, or  that  he  ever  appeared  to  answer  in  this  action. 
Nor  does  it  appear,  either  from  the  affidavit  or  the  attach- 
ment, the  affidavit  for  the  publication  or  the  return  of  the 
sheriff^  that  he  had  a  particle  of  property  within  the  juris- 
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diction  of  tlie  court.  The  siieriff  in  hia  return  shows  that 
he  executed  the  order  of  attachment  by  seizing  the  steamer 
^^White  Oloud,"  but  he  does  not  inform  us  whose  property 
it  was,  or  whether  Welton  had  any  interest  in  it  whatever. 
Under  this  state  of  fact,  however  technically  correct  may 
have  been  the  publication,  could  the  court  render  a  valid 
judprmeut? 

Section  78  of  the  Code  provides  that  service,  may  be 
made  by  publication  when  an  action  is  brought  against  a 
non-resident  of  the  State  (then  Territory),  having  in  this 
States  (then  Territory),  property  or  debts  owing  to  him, 
sought  to  be  taken  by  any  of  the  provisional  remedies,  or 
to  be  appropriated  in  any  way.  An  attachment  is  a^^proyis- 
ional  remedy."  Under  section  199,  a  creditor  may  obtaiii 
the  writ  against  the  property  of  his  debtor  by  P346]  show- 
ing that  he,  the  debtor,  is  ^  i^on  resident.  Section  202  pro- 
vides that  it  shall  require  the  sheriff  to  attach  the  pi^perty 
of  the  defendant  within  his  jcounty.  Section  206  says,  the 
officer  '^shall  go  to  the  place  where  the  defendant's  property 
may  be  found,  and  declare  that  by  virtue  of  said  lOrde^  he 
attaches  said  property  at  the  suit  of  the  plaintiff;"  and  sec- 
tion 213  requires  the  sheriff  to  ^^return  upon  every  orfler  of 
attacho^ent  what  he  has  done  under  it."  That  is,  he  must 
show  that  he  has  attached  the  property  of  the  defendai^Jt^ 
not  the  property  of  A.  B.  or  C.  £> ,  but  of  the  defendant. 
The  plaintiff  in  an  attachment  obtained  upon  the  nonresi- 
dency  of  the  defendant  can  make  service  by  publication 
only  when  he  seeks  to  subject  the  property  of  the  defendant 
to  the  payment  of  his  claim;  and  the  fact,  that  he  is  seeking 
to  subject  property  of  the  defendant  within  the  jurisdiction  ^ 
of  the  court  issuing  the  process,  must  affirmatively  appear. 
{Peiton  V,  Platner,  13  Ohio  209.)  In  a  case  where  the  de- 
fendant does  not  appear  tlie  record  must  show  a  legal  ser- 
vice, or  the  judgment  will  be  void,  and  the  rule  is  the  same 
whether  the  service  relied  upon  was  periBonal  or  construe- 
tive. 
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The  oonrt  below  decided  that  the  judgment  against  Wel- 
ton  wafl  absolutely  void,  and  refused  to  let  the  record 
thereof  be  read  in  evidence.  We  think  that  decision  was 
right,  upon  whatever  ground  it  may  have  l^een  placed  The 
record  does  not  show  that  Welton  ever  bad  an  atom  of 
property  within  the  then  Territory,  or  that  he  had  a  farth- 
ing^a  worth  of  interest  in  the  tiling  attached.  The  judg- 
ment will  be  affirmed. 

All  the  justices  concurring. 


[*347]Thb  Western  Massachusetts  Insubanob  '  Ookpant 

v.  Owen  Duffy. 

1.  PLBABtNG:  Insurance.  A  general  a^ennetit  in  a  petiUoh  a^fainst  an 
insorance  company,  that  the  defendants  were  authorized  to  -effect  in-, 
surance,  covers  fire  as  well  as  other  insurances.  A  general  ayerment 
of  an  agfreement  to  insnre,  aatborizes  the  proof  of  an  insnranoe  againsi 
fire. 

2.'  -"^-^^i  Statement  of  facts  i  Waiver,  The  want 'of  sufficient  dertainty 
in  the  statement  of  facts,  if  it  be  a  defect,  is  <)ne  of  form  only,  and  is 
not  a  cause  of  demurrer,  but,  the  court  may  on  motion  recpiire  'the 
pleading  to  be  made  definite,  under  Sec.  128  of  the  Code.  The  defend- 
ant below  having  failed  to  avail  himself  of  the  provisions  of  that  section 

'  on 'the  trittl,  be- will  not  be  allowed  to  invoke  tfao  aid  of  this  conrl  on 
tiie  gvound  tfaait>tiie  portion  does  not  state  sufficient  facts.'  -  .  /  >■  .- 

3.  Case  at  bar:  Pleading ^  prpof  etc,  'Where  the  petition'  avers  that 
the  defendants  are  a  foreign  insurance  company  created  by  virtue  of, 
and  duly  organized  under  the  laws  of  Massachusetts,  for  the  purpose 
of,  and  with  fall  power  to  effect  insurance  upon  goods,  etc.,  and  at 
the  time  of  the  contract  sued  upon,  were  engaged  in  the  business  of  in- 
suring goods,  etc.,  against  loss  by  fire,  and  also  sets  forth  an  agreement 
to  insure  the  plaintiff^s  goods,  and  also  alleges  a  loss  by  plaintiff  of  the 
goods  by  fire,  the  record  showing  a  judgment  below  in  favor  of  plaint- 

1.  U  ^uld  aeem  from  the  dedaioxw,  where  no  motioQ  hae  been  mide  to  have  the 
pleading*  made  more  definite  Ip'd  certain,  or  to  the  aeTeral  canaeo  of  action  or 
8i^)tmde  of  defense  separately  stated  ftoA  numhered,  or  to  have  the  pleading  eoKreoled  and 
made  formal  in  some  other  respect,  thai,  on  a  demurrer  to  the  plqullrig  eveirjthing  stated 
theiein.ahQt^Id  be  taken  as  true,  and  be  considered  by  itie  oonrt  whether  well  pleaded  or 
jf^  .{J$teutar.tv.  Baidenton^  10  Kas.,  U3,  and  oases  cited;  Lailhi  v.  McDonald^  1 1d., 
9S3;  Jf ea^A«r  «.  Jfar^an,  8  Kas.,  870.) 
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iff,  and  failing  to  gire  all  the  evidence,  it  it  to  be  presumed  that  the 
plaintiff  proved  that  the  defendants  were  a  foreign  corporation,  and  thai 
their  charter  did  authorize  an  insurance  against  fire,  and  proved  an 
agreement  so  to  insure  plaintiff's  goods;  such  facts  might  properly  be 
proven  under  the  pleadings,  the  question  whether  the  defendants  are  a 
corporation  or  nob  is  no  part  of  the  cause  of  action.  Where  the  petition 
alleges  in  addition  that  the  defendants  ace  a  foreign  corporation,  refer- 
ring to  the  act  of  incorporation,  in  this  case,  so  far  as  the  objection  to 
the  introduction  of  evidence  for  want  of  sufficient  facts  being  pleaded 
is  concerned,  the  allegation  is  sufficient  without  setting  out  the  act  of 
incorporation. 

4.  Ii^suRANOs:  Credit:  Demand,  Where  the  defendant  in  error  agreed 
to  pay  plaintiff  $47.50  as  premium  within  one  month,  and  where 
plaintiff  in  error  agreed  to  deliver  within  a  month  an  insurance  policy 
to  defendant,  the  consideration  of  the  stipulation  on  either  side  was 
the  promise  made  by  the  other;  either  conld  perform  at  any  time  dur* 
ing  the  month,  and  the  plaintiff  in  error  was  not  bound  to  deliver  the 
policy  until  the  end  of  the  month.    No  demand  was  necessary. 

5. :  Verbal  contracts,    [*348]  In  1860,  contracts  of  insurance  were 

not  required  by  law  to  be  in  writing.  They  may  be  now  under  the 
revenue  law. 

6. :  Ol^eetion,    Where  the  petition  alleges  an  agreement  to  insure 

a  certain  quantity  of  saddlery,  harness,  saddlery  hardware,  whipe,  and 
a  great  variety  of  other  goods,  etc.,  and  alleges  that  **  said  stock  oi 
saddlery  were  the  property  of  this  plaintiff  '*  below,  under  an  ol^ection 
that  the  petition  does  not  state  sufficient  facts,  the  alleging  ownership 
in  the  saddlery  alone,  does  not  show  a  want  of  facts,  and  could  at 
most  only  limit  the  amount  of  recovery. 

7. :  Consideration,    In  such  action,  where  defendant  below  intvo- 

duced  in  evidence  a  writing  signed  by  plaintiff  below,  setting  forth 
that  in  consideration  of  the  payment  by  the  H.  Ins.  Co.,  of  $1,000  even 
the  plaintiff  below  waived  all  claim  he  might  have  against  defend- 
ant below,  under  any  policies,  etc.,  and  where  plaintiff  introduced 
testimony  tending  to  prove  that  the  paper  was  given  to  the  common 
agent  of  the  two  companies,  on  the  refusal  of  the  agent  to  pay  $1,000, 
admitted  to  be  due  on  a  policy  of  the  H.  Ins.  Co.,  unless  the  plaintiff 
would  sign,  held  that  the  liquidation  of  the  claim  against  the  H.  Ins. 
Co.,  was  no  consideration  for  a  release  against  plaintiff  in  error,  and 
that  the  jury  were  the  proper  judges  of  want  of  consideration. 

8.  Yubdict:  Error.    The  evidence  not  all  being  on  the  record,  the 

Supreme  Court  can  form  no  opinion  whether  the  verdict  was  against 

the  evidence  or  not.' 

3.  When  the  record  falli  to  show  that  It  oontalxki  all  the  erldenoe,  it  to  ImpoMlble  for  a 
reviewing  court  to  determine  whether  the  Judgment  la  contrary  to  the  erldenoe.  {BmUh 
V.  GUlt  10  Kaa.,  T4,  and  oaaea  cited.) 
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Thb  record  disoloees  do  iustrnctioDs  of  the  coorty  and 
doea  not  purport  to  give  all  the  evidenoe-^^^nlj  such  por- 
tions of  it  as  were  neoeeaary  to.ahow  the  connection  of  that 
specially  excepted  to.  This  appears  soffieiently  fall  in  the 
opinion  of  the  conrt.    The  amended  petition  is  as  follows: 

^^  The  plaintiff  above  named  complaining  of  the  said  de- 
fendants, says,  that  the  said  defendants  are,  and  on  the  1st 
day  of  Jnly«  1860  were,  a  foreign  insnrance  company  creat- 
ed under,  and  by  virtne  of,  and  dnly  organized  and  incorpo- 
rated under  the  laws  of  the  State  of  Massachusetts,  for  the 
purpose  of  effecting,  and  witih  power  to  effeot,  insurauce 
(among  other  things)  upon  goods,  chattels,  and  stock  in 
trade.  That  said  insurance  company  has,  and  did  have  on 
the  1st  day  of  Jnly,  1860,  an  agency  for  the  transaction  of 
its  insurances  in  the  city  of  Leavenworth,  county  and 
State  aforesaid,  and  at  the  time  aforesaid,  were  engaged  in 
said  city  in  the  insiuranoe  business  aforesaid,  insuring  goods, 
[*849]  chattels,  and  stock  in  trade,  against  loss  or  damage 
by  fire;  that  ClfliUdius  B.  Brace,  at  the  said  time,  to-wit: 
on  the  1st  day  of  July,  1860,  and  long  prior  thereto,  and 
has  ever  since,  and  is  now,  the-  duly  authorised  agent  of 
said  company  at  the  city  aforesaid,  to  receive  on  behalf  of 
said  company,  application  for  insurance,  and  to  issue,  make 
out  and  deliver  policies  for  the  same,  and  to  fix  and  receive 
premiums  upon  such  applications  for  insurance,  and  was 
duly  authorized  as  the  general  agent  of  the  said  defendants, 
at  the  city  aforesaid,  to  efiect  insoranoe  for  the  said  defend- 
ants, to  receive  proofs  of  and  mljuat  losses,  and  to  do  and 
peribrm  at  said  locality,  all  such  matters  and  things  as  were 
requisite  in  the  conduct  of  said  business  of  the  said  de- 
fendants. 

''  That  on  the  said  lat  day  of  July,  1860,  this  plamtiff 
made  application  to  the  said  defendanta,  through  their  said 
Agent  at  the  city  aforesaid,  for  insurance,  to  the  amount  of 
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one  thousand  dollars,  for  the  term  of  one  year  from  that 
date,  npon  plaintiff's  stock  of  saddlery,  harness,  saddlery 
hardware,  whips,  and  a  great  variety  of  other  goods,  snch  as 
are  usually  kept  for  sale  in  a  wholesale  and  retail  country 
saddle  and  harness  manufactory,  contained  in  plaintiff's 
wooden  frame  one  story  house,  situate  on  the  south  side  of 
Delaware  street  and  on  lot  No.  24,  in  block  No.  45,  in  said 
city  of  Leavenworth,  then  owned  and  occupied  by  said 
plaintiff,  and  at  the  same  time  agreed  to  pay  to  the  said 
agent  of  defendants  the  sum  of  $47.50  as  premium  upon, 
and  other  charges  for,  such  application  and  policy  of  insur- 
ance, within  one  month  from  that  date,  at  which  time  the 
said  agent  acting  for  said  defendants  as  aforesaid,  agreed  to 
make  out  and  deliver  a  policy  of  insurance  on  said  goods, 
chattels,  and  stock  in  trade,  within  the  time  aforesaid,  and 
that  said  policy  of  insurance  should  date  from  the  first  day 
of  July,  1860. 

''  Plaintiff  alleges  that  said  agent  of  said  defendants,  had 
at  the  time  aforesaid  full  power  to  contract  for  insurance 
as  aforesaid,  and  had  prior  to  that  time  agreed  with  plain- 
tiff [^350]  and  others  in  the  city  aforesaid,  to  insure  goods, 
chattels,  and 'Stock  in  trade,  and  buildings,  and  to  receive 
the  preminm  one  month  after  the  date  of  policy  of  insur- 
ance. 

''Plaintiff  further  says,  that  on  or  about  the  9th  day  of 
July  1860,  the  said  stock  of  saddlery,  harness,  saddlery 
hardware,  whips,  and  all  such  other  articles. described  as 
aforesaid,  in  said  frame  house  so  situated  as  aforesaid,  took 
fire  and  were  entirely  burned  up,  whereby  the  entire  stock 
of  goods  and  chattels  was  a  total  loss  to  plaintiff;  said  stock 
was  at  the  time  of  said  loss,  of  the  value  of  $3,000  to  the 
damage  of  said  plaintiff,  in  the  sum  of  $1,000. 

"That  at  the  time  of  said  application  and  agreement  to 
insure^  and  iram  thence  to  the  time  of  said  loss,  the  said 
stock  of  saddlery  was  the  property  of  this*  plaintifi^  And 
daid  plaintiff  further  says,  that  he  gave  notice  of  said  16to 
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to  die  said  defendants,  through  their  said  agent,  and  per- 
formed all  other  conditions  precedent  tx>  his  right  to  reoov^ 
in  this  action. 

''That  on  or  abont  the  25th  day  of  July,  A.  D.  1860, 
plaintiff  tendered,  according  to  law,  the  sam  of  $17.50  to 
the  defendants  aibresaid,  it  being  the  snm  agreed  npon  as 
the  premium  and  cost  of  policy  and  survey,  and  demanded 
of  said  defendants  through  their  said  agent  the  policy  of  in- 
surance, according  to  the  agreement  aforesaid,  whereupon 
said  defendants  refused,  and  failed  to  deliver  said  policy 
of  Insurance  by  their  said  agent."  • 

The  petition  further  avers  a  demand,  and  condfldes  with 
a  prayer  for  judgment  and  other  relief. 

The  answer  denies  in  general  and  specific  terms  all  the 
allegations  of  the  petition  except  the  destruction  of  the 
bouttc  liud  stock  by  fire,  but  denies  that  the  loss  was  total, 
and  alleges  that  the  same  property  was  at  the  time  of  the 
loss  iusured  in  other  insurance  conxpanies  to  the  full  value. 

No  demurrer  was  filed  to  the  amended  petition,  but  oti 
the  calling  of  the  cause  the  defendant  objected  to  the  in- 
troduction of  testimony  because  the  petition  did  not  state 
[^51]  &cts  sufficient  to  constitute  a  cause  of  action.  The 
court  overruled  the  objection,  the  trial  proceeded,  and  a  ver- 
dict was  rendered  for  the  plaintiff.  Defendant  moved  for 
a  new  trial,  which  motion  was  overruled,  and  it  brings  the 
cause  here  for  revision.    Other  facts  appear  in  the  opinion. 

Iltntingray  d:  Gambellj  for  plaintiffs  in  error. 

•S.  A.  Stinsdn^  for  defendant  in  error,  submitted  the  case 
fdr  defendant  in  error  on  the  following  points  made  in  his 
argument: 

Ist.  The  general  ruling  of  the  6ourt  npon  the  general 
motion  to  exclude  evideoce  on  the  ground  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
cannot  be  reviewed  here,  the  motion  not  specifically  point- 
ing out   the  objection.     Had  it  done  so  an  amendment 
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might  have  been  had.  {M&rritt  v.  iMMnan^  6  Barb.«  380; 
4  Abb.  N.  Y.  Dig.,  130.) 

2d.  The  averment  that  the  compaoj  was  authorized  to 
ineare,  oovere  all  kinds  of  insnranoee — fire  as  well  as  others. 

3d.  An  agreement  to  insure  generally  is  averred,  and 
under  that,  plaintiff  had  a  right  to  prove  an  insurance 
against  loss  by  fire. 

4r.  The  insurance  company  appeared  and  pleaded.  It 
is  to  be  presumed,  the  contrary  not  appearing,  that  the 
necessary  proof  was  made  as  to  the  act  of  incorporation,  to 
warrant  the  verdict.  If  advantage  was  sought  to  have 
been  taken  to  the  introduction  of  evjdence,  the  objection 
should  have  been  made.     No  objection  appears. 

5th.  By  pleading  in  its  corporate  capacity  and  name  it 
confessed  its  corporate  existence. 

6th.  Tender.  An  absolute  refusal  to  receive  the  monev. 
or  to  do  the  act  in  consideration  of  which  the  money  is  to 
be  paid,  is  a  waiver  of  tender.  {Stone  v.  Sprague^  20 
Barb.,  500;  Singerland  v,  Morse,  8  Johns.,  474;  Ev&reU 
V.  Salter8, 15  Wend.,  474.) 

[*362]  We  proved  tender  and  refusal. 

The  company  might  perhaps  have  been  entitled  to  the 
whole  month  of  July  in  which  to  deliver  the  policy,  but  it 
so,  equally  is  it  true  that  performance  on  either  part  at  an? 
time  within  the  month  was  good. 

7th.  The  receipt  or  release.  It  says  "  on  all  policies  is- 
sued previous  to  July  7th,  1860."  No  such  policy  was 
ever  issued  to  cover  this  loss.  We  do  not  claim  upon  one, 
but  upon  an  agreement  to  issue.  The  court  cannot  presume 
that  agreements  to  issue  policies  were  intended  as  ^'  policies 
issued."  The  release  is  void  for  lack  of  consideration.  We 
had  a  policy  in  the  Hartford  Insurance  Company  for  $1,- 
000,  and  the  money  was  due  on  it.  Yerbal  Insurance.  (1 
Phillips  on  Ins.,  Sec.  8-9;  19  Howard  318;  18  Barb.,  69, 
19  N.  Y.,  305;  23  Wend.,  18.) 
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The  opinion  of  the  court  was  delivered  by 

KiNQMAiTy  J. — The  errors  alleged  in  this  case  are,  that 
the  petition  does  not  state  facts  safficient  to  constitute  a 
cause  of  action,  and  that  the  verdict  is  against  the  evidence 
%nd  contrary  to  law. 

On  the  part  of  the  plaintiff  in  error  it  is  claimed  that 
the  petition  is  defective  in  nine  distinct  particulars,  but  as 
the  5th  is  a  mere  corollary  from,  the  fourth  and  must  stand 
or  fall  with  it,  it  is  omitted;  the  6th  alleged  defect  is  omit- 
ted as  it  is  embraced  in  the  8th. 

The  defects  alleged,  are  as  follows: 

'^  Ist.  It  does  not  allege  that  the  defendant's  charter  au* 
thorized  the  company  to  insure  against  loss  or  damage  bj 
fire. 

'^  2d.  It  does  not  allege  any  agreement  to  insure  against 
any-  loss  or  damage  by  fire. 

'*  3d.  It  does  not  allege  the  title  atid  date  of  the  passage 
of  the  act  of  incorporation  of  the  defendant,  nor  is  the  act 
of  incorporation  referred  to  at  all. 

[*3!i3]  '^  4th.  That  the  tender  of  money  and  demand 
was  not  alleged  to  have  been  made  on  the  1st  day  of  Au- 
gust. 

*^  7tli.  The  money  tendered  should  have  been  brought 
into  court,  aud  it  must  have  been  so  pleaded. 

'^  8th.  The  alleged  agreement  is  incomplete,  and  is  no 
agreement  at  all. 

^*  9th.  That  plaintiff  does  not  aver  that  he  was  the  owner 
of  anything  but  the  saddlery  from  the  time  of  the  com- 
mencement of  the  risk  to  that  of  the  loss." 

The  first  and  second  objections  present  substantially  the 
same  principle,  and  may  be  consi.dered  together. 
*  The  averment  that  the  defendants  were  authorized  to  ef- 
fect insurance  generally,  covers  all  kinds  of  insurance,  fire 
as  well  as  others,  while  the  averment  of  an  agreement  to 
insure  generally,  authorized  the  proof  of   an  insurance 
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against  fire.  The  want  of  sufficient  certainty  in  the  stiite- 
ment  of  facts,  is  not  a  cause  of  demurrer.  The  Code  has 
provided  another  mode  of  correcting  such  a  detfect  in  plead- 
ings.  Section  128  provides  that "  when  the  allegations  of  a 
pleading  are  so  indefinite  and  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  appafent,  the  (»urt 
may  require  the  pleading  to  be  made  definite  and  certain.'* 

The  most  that  is  or  can  be  claimed  of  these  averments  of 
the  petition,  is  that  they  do  hot  allege  definitely  the  kind  of 
insurance  authorized  by  the  charter,  and  agreed  between  the 
parties.  If  the  defendant  felt  that  his  defense  in  this  case 
was  likely  to  be  embarrassed  by  reason  of  the  kind  of  in- 
surance not  being  mentioned,  he  might  by  motion  have 
applied  to  the  court  to  compel  an  amendment. 

The  defect,  if  it  be  one,  is  one  of  form  only,  and  it  is  to 
be  corrected  under  section  128,  while  the  court  here  is 
called  upon  to  pass  upon  it  as  a  matter  of  right  of  the  de- 
fendant. It  would  be  against  the  whole  spirit  of  the  Code, 
if  a  mere  defective  statement  in  a  petition  wei*e  allowed  to 
pass  unnoticed  until  after  a  trial  and  verdict  was  had,  and 
then  for  the  first  time  invoke  the  judgment  of  the  court  as 
[*354]  to  the  definiteness  and  certainty  of  the  averment  on 
the  alleged  ground  that  facts  sufficient  to  constitute  a  cause 
of  action  are  not  stated  in  the  petition.     (12  N.  Y.,  448.) 

The  evidence  not  appearing  it  is  to  be  presumed  that  the 
plaintiff  proved  that  tiie  defendant's  charter  did  authorize 
an  insurance  against  fire,  and  an  agreement  to  so  insure  the 
plaintiflPs  goods.  As  a  loss  by  fire  was  averred,  such  proof 
of  power  and  an  agreement  therefor,  was  necessary  to  a 
recovery,  and  was  undoubtedly  made,  we  think  propeily 
under  the  pleadings.  If  the  averment  was  so  vague  as  to 
leave  doubts  in  the  mind  of  the  defendant,  his  remedy  was 
by  motion,  to  make  definite. 

In  considering  the  third  objection,  we  have  not  thought 
it  necessary  in  this  case  to  determine  whether  in  a  suit 
against  a  foreign  corporation  the  pleader  should  set  out  the 
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act  of  incorporation  or  refer  to  it  in  his  petition.  Hmt  will 
be  done  where  the  queetion  is  propeirly  presented.  The 
only  objeoticm  to  the  petition  is  that  it  does  not  state  faets 
sufficient  to  constitute  a  cause  of  action.  The  question 
whether  the  defendants  are  a  corporation  is  no  part  of  the 
cause  of  action.  They  are  either  a  corporation  or  have  no 
existence.  If  the  last,  a  judgment  is  of  no  avail.  If  sued 
by  the  wrong  name  they  are  at  liberty  to  answer  that  they 
are  not  what  they  are  represented  to  be.  The  petition 
avers  that  the  defendants  are  a  foreign  insurance  company 
created  under  and  by  virtue  of  the  laws  of  Massachusetts. 
Defendants  may  have  been  entitled  to  require  that  the  pe- 
tition should  have  been  made  certain  and  definite  in  this 
particular,  though  of  that  we  have  great  doubts,  but  they 
only  traversed  the  iacts  alleged,  and  it  must  have  been 
proven  that  they  were  a  foreign  corporation  created  under 
and  by  virtue  of  the  laws  of  Massachusetts,  to  entitle  plain* 
tiff  to  recover.  As  the  case  is  presented  here  the  averment 
must  be  held  sufficient.  This  has  been  the  law  in  Massa- 
chusetts. (See  5  Mass.,  95;  and  in  New  York,  see  3  Cow., 
770;  5  Bosworth,  717.) 

[^355]  The  tborth  and  seventh  errors  alleged  may  be  con- 
sidered together.  The  contract,  as  proven,  is  not  in  the 
record,  and  we  can  only  ascertain  its  terms  by  reference  to 
the  pleadings.  By  the  petition  it  appears  that  the  defend- 
ant in  error  agreed  to  pay  the  plaintiff  in  error  $47.50  as 
premium  vrithin  one  month  from  the  time  of  his  appli- 
cation, and  within  that  time  plaintiff  in  error  was  to  deliver 
the  p<riioy  of  insurance.  By  the  terms  of  the  contract  the 
consideration  of  the  stipulation  on  either  side  was  the  prom- 
ises made  by  the  other.  Either  could  perform  his  part  of 
the  contract  at  any  time  within  one  month.  Duffy  cSeveA 
to  pay  the  money  which  was  his  part  of*  the  agreement,  and 
he  was  authorised  to  do  that  at  any  time  during'  the  month. 
The  insurance  company  were  not  bound  to  deliver  the  poli* 
cy  until  the  first  day  of  August,  the  last  day  on  which  it 
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\ras  to  be  done.  No  demand  was  neoessarj.  The  o(»npany 
was  as  much  bound  to  deliver  the  policj  aa  Daff^  was  to 
pay  the  money.  Neither  was  dependent  on  the  other. 
This  view  of  the  case  disposes  of  both  the  objections  under 
consideration. 

The  eighth  presents  the  question  as  to  whether  a  verbal 
agreement  to  insure  is  binding.  The  plaintiff  in  error  did 
not  present,  nor  have  we  been  able  to  discover  any  law  that 
makes  it  necessary  that  contracts  of  insurance  should  be  in 
writing.  The  general  usage  has  most  undoubtedly  been  to 
reduce  such  contracts  to  writing,  but  this  is  for  the  safety 
and  convenience  of  parties,  not  a  requirement  of  law. 
There  is  nothing  in  the  nature  of  the  contract  which  re- 
quires written  evidence  of  it.  There  is  no  statute  directing 
it.  It  may  be  necessary  now  under  the  revenue  laws,  re- 
quiring a  stamp,  but  certainly  was  not  in  1860.  The  sn* 
preme  court  of  the  United  States  in  a  recent  case  in  which 
this  question  arose,  directly  decided  that  a  parol  agreem^it 
to  make  and  deliver  a  policy  of  insurance  need  not  be  in 
writing.     (19  Howard,  318.) 

[*866]  The  Court  of  Appeals  of  New  York  have  directly 
and  positively  affirmed  the  doctrine  upon  reasoning  impos- 
sible to  shake.  (19  N.  Y.,  307.)  And  such  is  the  gen- 
eral tone  of  the  authorities  on  this  point. 

The  ninth  defect  pointed  out  surely  does  not  show  a  want 
of  cause  of  action,  but  might  under  certain  states  of  proof 
limit  the  amount  of  recovery.  In  the  way  it  presents  itself 
to  this  court  we  can  only  look  to  see  whether  it  presents 
£BM5ts  sufficient  to  constitute  a .  cause  of  action,  not  the 
amount  of  the  recovery. 

We  have  examined  the  various  objections  to  the  suffi- 
ciency of  the  petition,  and  are  of  the  opinion  that  it  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  ob- 
jection to  the  introduction  of  testimony  under  it  was  prop- 
erly overruled. . 

During  the  progress  of  the  trial  the  defendant  below 
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without  objection  introdnced  a  paper  signed  by  the  plain 
tiflF,  of  whicli  tlie  following  is  a  copy: 

*'  In  consideration  of  the  payment  by  tlie  Hartford  In- 
surance Company  of  $1,000,  I  hereby  waive  all  claims  I 
may  have  against  the  Weston  Massachusetts  Oompany 
under  tuiy  policies  issned  previous  to  July  9th,  18<K): 

Owen  Duffy."  ' 

The  plaintiff  introduced  testimony  tending  to  prove  thai 
the  said  agent  of  the  defendant,  who  was  also  the  agent  ot 
&e  Haittbrd  Fire  Insurance  Company,  refused  to  pay  to 
the  plaintiff  the  amount  due  on  the  policy  of  the  Hartford 
Insurance  Company,  unless  the  plaintiff  would  sign  the 
paper  above  set  forth.  It  was  admitted  on  the  trial  that 
the  plaintiff  had  an  insurance  upon  the  stock  of  goods  des- 
cribed  in  the  petition  at  the  time  of  their  destruction,  in 
the  Hartford  Fire  Xnsura|;ica  Company  to  the  amount  of 
$1,000.  . 

If  Duffy  had  any  claim  upon  the  Hartford  Insurance 
Company,  then  the  payment  of  that  claim  was  his,  of  right, 
and  the  liquidation  of  that  claim  was  clearly  no  •proper 
[*357]  legal  consideration  for  any  release  of  any  daim  he 
might  have  on  the  present  plaintiff  in  error,  and  the  jury 
were  the  judges  of  the  fact  whether  the  proof  was  satisfac- 
tory of  a  want  of  consideration  for  the  receipt. 

It  h  further  insisted  that  the  verdict  is  against  the  evi- 
dence. Of  this  we  can  form  no  opinion,  as  the  evidence  is 
not  all  on  the  record.  Upon  a  review  of  the  whole  case,  we 
are  of  the  opinion  that  the  decision  of  the  court  below 
should  be  a^med. 

AU  the  justices  concurring. 
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Tbb  Cnr  of  LbaviiINwobth  v.  Edmund  M.  Bankik. 

1.  MiTNTCiPAL  corporations:  Streets.  In  Aufirost,  1800,  tlie  City  of 
Learenworth  had  power  to  proyide  for  grading  atroete  and  for 
levying  and  collecting  taxes  therefor,  upon  the  a4Jaoent  property, 
with  the  consent  of  a  majority  of  the  resident  owners,  and  had  so  pro- 
vided by  ordinance.  Under  the  ordinance  i^  petition  by  sach  m^]Ority 
must  be  presented  to  the  City  Council  before  a  contract  was  let,  and 
OYeiy  contract  thereander,  should  contain  a  stipniaiioa  that  the  city 
shodd  not  be  held  liable.  Where  a  petition  in  the  court  below,  against 
such  city  on  a  contract  for  work  in  grading  a  street  therein,  contains 
no  allegation  of  such  presentation  of  such  petition,  and  the  contract  sued 
on  no  such  stipulation,  and  where  the  contracting  party  therein  agrees 
to  grade,  curb,  fill  and  remove  the  dirt  from  a  certain  atzeet,  and  it  is 
stipulated  therein  that  the  city  shall  pay  "  twenty  cents  per  cnbic  yard 
for  all  the  work  above  mentioned,''  and  provides  that  the  contractor 
shall  **  receive  and  collect  his  pay  for  said  work  according  to  the  char- 
ter and  ordinances  and  amendments  thereto  of  said  city— the  con- 
tract being  signed  by  the  mayor  of  the  city  under  the  city  seal— 

JMd.  1.    That  the  dirt   taken  from  one  point  on  the  street  and 
placed  upon  another  point  thfceon,  was  to  be  measured  but  once; 

2.  That  the  mayor  had  no  authority  to  make  such  a  contract; 

3.  That  the  contractor  is  not  entitled  to  recover  for  work  done  there- 
nnder  in  an  action  upon  that  instrument  as  upon  contract. 

2.  Grade  dbfikbd.  The  word  ^*  grade  *'  includes  removing  dirt  from 
one  point  and  placing  it  at  another  on  a  street  to  bring  the  surface  to  a 
certain  hue. 

8.  Municipal  corporations:  Powers.  Municipal  corporations  are 
creations  of  law  and  can  exercise  only  powers  conferred  by  law  and 
take  none  by  implication,  [*358]  In  making  contracts  th^  must  act 
within  the  limits  and  observe  the  regulations  prescnbed,  else  there  will 
be  no  contract.  Iso  subsequent  act  of  the  corporation  can  cure  the  de- 
fect where  they  do  not.  Persons  contracting  with  such  corporations 
must  inquire  into  their  power  at  their  penl.  (Leavsmcorth  v,  Lahg, 
6  Kas.,  287.) 

4. 1  Seal :  Estoppel.    The  seal  of  a  municipal  corporation  attached 

to  a  contract,  does  not  estop  the  corporation  from  inquiring  into  the 
power  of  its  officers  to  make  it. 

Note.— 8m  Leavenworth  v.  ifofton,  1  Xai«  [Ihwilw's  Sd],  40S ;  Leavenworth  fu 
Casey  f  Id.,  MB,  mod  note. 
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Error  from  Leaven/worth  District  Court, 

This  action  was  tried  by  a  jary  in  the  District  Conrt  for 
Leavenworth  county.  The  plaintiff  declared  on  a  special 
contract,  of  which  the  following  is  a  copy, 

*'  These  indentnres  entered  into  this  25th  day  of  August 
A.  D.  1860,  between  Edmund  M.  Bankin  of  the  county 
of  Leavenworth,  and  territory  of  Kansas,  and  the  City  of 
Leavenworth,  of  the  same  county  and  territory,  party  of 
the  second  part,  witnesseth,  that  the  said  Edmund  M.  Rankin 
party  of  the  first  part,  covenants  and  agrees  to  grade,  curb, 
fill  and  remove  the  dirt  from  Seventh  (7th)  street,  from  the 
center  of  Cherokee  Street,  to  the  north  side  of  Oak  street, 
in  said  City,  according  to  the  plan  and  specifications  on  file 
in  the  ofiice  of  the  City  Engineer  of  said  city,  in  a  good 
and  workmanlike  manner,  and  to  complete  the  said  work 
on  or  before  the  first  (1st)  day  of  January,  A.  D.  1861,  and 
the  said  Bankin  farther  contracts  to  receive  his  pay  for  said 
work  at  the  rate  of  twenty  (20)  cents  per  cubic  yard  aud 
according  to  the  ordinances  of  said  city,  and  the  said  city 
for  and  in  consideration  of  covenants  above  stipulated,  cove- 
nants and  agrees  to  pay  to  said  Bankin  the  said  sum  of 
twenty  (20)  cents  per  cubic  yard  for  all  the  work  above 
mentioned,  thus  graded,  cut,  filled  and  removed,  and  said 
Bankin  further  covenants  and  agrees  to  receive  and  collect 
his  pay  for  said  work  according  to  the  charter  and  ordinan- 
ces, [*359]  and  amendments  thereto,  of  said  City  of  Leaven- 
worth. 

^'In  witness  thereof,  we  have  hereunto  set  our  hands  thie 
26th,  day  of  August,  A.  D.  1860,  E.  M.  Bakkin. 

''Signed  by  me,  Dec.  15th,  1860, 

Jambs  L.  MoDowell,  Mayor.'^  [sbai^.] 
and  averred  that  he  executed  a  bond  tor  the  faithful  per- 
formance on  his  part  of  said  contract,  which  was  accepted 
and  approved  by  the  proper  officer;   that  by  the  mutual 
consent  of  the  parties  the  time  for  performance  on  the  port 

2a— 2  KAS. 
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of  the  plain tifff  was  extended  to  the  first  day  of  Septem- 
ber, 1861;  that  the  work  was  done  according  to  the  con* 
tract,  and  accepted  by  the  city,  and  that  in  the  performance 
of  said  contract,  he  excavated  8,347  53-100  cnbic  yards, 
and  removed  and  filled  9,456  57-100 ;  that  by  the  terms 
of  said  contract,  he  was  to  receive  and  collect  his  pay  ac- 
cording to  the  charter  and  ordinances,  and  amendments 
thereto,  of  said  city;  that  by  these  it  was  the  daty  of  (he 
city  to  issue  to  him,  upon  the  completion  of  the  work,  certain 
certificates,  upon  which  he  might  proceed  to  collect  his  pay 
from  the  owners  of  real  property  liable  under  the  charter 
and  ordinances  thereof;  that  the  city  has  neglected  a^nd 
refused  to  issue  said  certificates;  that  at  the  time  of  en- 
tering into  said  contract  the  city  had  not  taken  the  legal 
steps  necessary  and  preliminary  to  be  taken  nnder  the 
charter  and  ordinances  of  said  city,  before  the  cost,  of  said 
work  could  be  made  a  legal  charge  upon  the  real  estate 
abutting  thereon,  or  adjacent  thereto,  in  this,  to- wit: 
''There  was  not  presented  to  the  city,  the  consent  in  writ- 
ing of  a  majority  of  the  resident  property  owners  of  the 
property  sought  to  be  charged  with  the  cost  of  such  work, 
and  that  in  the  absence  of  such  authority,  the  said  debt  [de- 
fendant] is  directly  and  primarily  liable  to  this  plaintiff  for 
the  full  amount  of  said  work." 

The  answer  of  the  defendant  denies  every  allegation  of 
the  petition  except  the  signing  of  the  alleged  oontraot  by 
James  L.  McDowell,  Mayor.  There  was  evidence  on  the 
[*360]  part  of  the  plaintiff  showing  the  amount  of  excava- 
tion, and  the  amount  of  work  done  by  the  plaintiff  to  have 
been  7,347  53-100  cubic  yards  of  excavation,  and  9,456 
57-100  yards  of  embankment  or  filling;  that  with  the 
exception  of  1,380  yards,  all  the  filling  or  embankment  was 
done  with  the  earth  so  excavated;  that  no  petition  of 
the  property  holders  was  presented  to  the  City  Council, 
asking  that  the  street  be  graded,  prior  to  the  ezeoutiop  of 
said  contract;  that  there  was  offered  U>  the  plaintiff  after 
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the  completion  of  the  work,  abont  $1,600.00  in  certificates 
authorizing  him  to  collect  hie  pay  from  the  property  hold- 
ers  on  said  street,  which  he  refused  to  accept  An  ordinance 
hereafter  referred  to  was  pnt  in  evidence.  Plaintiff  also 
proved  that  the  Oity  Council  from  time  to  time  extended 
the  period  for  the  completion  of  the  contract,  and  when 
completed,  accepted  the  work  from  the  hands  of  the  con- 
tractor. None  of  the  evidence  offered  on  the  part  of  the 
defendant  was  permitted  to  go  to  the  jury. 

The  court  charged  the  jury:  ^^  Under  the  pleading  the 
plaintiff  is  entitled  to  recover  for  the  number  of  cubic 
yards  excavated,  at  twenty  cents  per  cubic  yard,  and 
for  the  number  of  cubic  yards  filled  at  twenty  cents  per 
cubic  yard." 

The  charters  of  Leavenworth  relied  upon  are  those  con- 
tained in  the  amendments,  as  follows: 

Sso.  6.  That  the  City  Council  of  said  city  shall  have 
power  to  provide  for  the  grading  and  macadamizing,  or 
otherwise  improving  any  street,  lane,  avenue  or  alley,  and 
for  the  grading,  paving  or  curbing  the  sidewalks  in  said 
city;  and  for  these  purposes,  or  any  or  either  of  them,  shall 
have  power  to  provide  for  levying  and  collecting  a  special 
tax  on  the  lots  of  ground  extending  half  way  back  through 
the  block  adjoining  on  either  side  of  such  street,  avenue, 
lane  or  alley,  or  sidewalk  so  improved  or  not.  Said  tax  to 
be  assessed  on  each  lot,  according  and  in  proportion  to  the 
appraised  value  thereof. 

[*361]  Sbo.  6.  That  the  city  council,  upon  a  legal  ap- 
plication to  grade,  pave,  macadamize,  or  otherwise  improve 
any  street,  avenue,  lane  or  alley,  or  to  grade,  pave  or  curb 
any  sidewalk,  shall  appoint  three  commissioners,  whose  duty 
it  shall  be,  after  first  being  duly  sworn  to  faithfully  per- 
form their  duties  with  fidelity  and  impartiality,  to  view 
and  appraise  the  property  liable  to  taxation,  for  the  purpose 
aforesaid.  The  said  commissioners  shall  make  a  report  of 
such  appraisement,  designating  therein  each  lot  or  piece  of 
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ground  appraised,  and  the  valuation  of  the  eame  separately, 
and  shall  certify  such  report  under  their  hands  to  the  city 
council,  who  may  either  approve  or  reject  the  same.  If 
such  report  be  approved,  the  city  council  shall  thereupon 
proceed  to  levy  such  tax  as  provided  for  in  section  5. 

This  act  was  approved  Pebnary  27th,  1860. 

Sbo.  22.  That  no  assessment  shall  hereafter  be  made 
upon  any  of  the  real  property  of  said  city,  for  any  improve- 
ment of  the  same,  or  the  streets  adjoining  the  ^ame  with- 
out the  consent,  in  writing,  of  a  majority  of  the  resident 
owners  of  the  real  estate  upon  which  such  assessment  may 
be  levied. 

Approved  February  8th,  1859. 

The  ordinance  (No  129)  referred  to,  was  read  in  evidence 
in  the  court  below  and  provides  substantially  as  follows: 

Sbo.  1.  That  whenever  any  improvement  becomes  ne- 
cessary, the  council  shall  proceed  to  order  it  by  the  pas- 
sage of  an  ordinance  by  vote  of  two-thirds  of  the  mem- 
bers of  the  council. 

Sso.  2,  provides  for  the  publication  of  the  ordinance 
and  to  invite  sealed  proposals;  the  contract  for  the  work 
to  be  awarded  by  the  council. 

Seo.  8,  provides  for  the  signing  of  the  contract,  by  the 
mayor  on  the  part  of  the  city,  and  the  contractors. 

Sbo.  5,  provides  for  a  petition,  signed  by  a  majority  ot 
the  resident  property  owners  affected  by  the  tax  for  the 
[*365]  proposed  improvement,  being  j)re3ented  to  the  city 
council  before  ordering  the  improvement. 

Sbo.  6,  provides  for  appointment  of  commissioners  to 
appraise  the  property  liable  to  taxation. 

Sbo.  7,  provides  for  assessment  by  the  engineer  of  the 
improvements  on  the  property  subject  to  the  tax. 

Seo.  9,  provides  that  every  contract  for  grading,  etc., 
should  contain  the  stipulation  "that  the  city  shall  in  no 
event  be  liable  to  pay  the  person  or  persons  so  contracting 
fbr  any  part  of  Said  work  or  materials  to  be  used  for  the 
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Bame,  except  snob  part  thereof  as  shall  be  properly  charge* 
able  pn  the  property  belonging  to  the  city. 

By  section  10,  the  contractor  was  entitled  to  receive  a 
certificate  from  the  city  engineer  for  the  amonnc  assessed 
on  each  lot,  which  certificate  was  made  his  warrant  for  coU 
lecting  the  same. 

Si£0.  12,  aathorizes  the  contractors  to  collect  the  tax  and 
to  sue  for  it  in  their  own  names  or  the  name  of  the  city, 
and  section  13  provides  that  in  default  of  payment  the  con- 
tractor was  authorized  to  sell  the  property  assessed. 

Sbo.  15,  required  the  petition  of  the  property-holders 
asking  for  improvements  under  the  ordinance,  and  the  re- 
port of  the  appraisers  to  be  filed  in  the  office  of  the  city 
clerk. 

Verdict  and  judgment  below  for  plaintiff,  against  the 
city,  which  brings  the  case  up  on  error. 

Thomas  P.  Fenlon  and  Stinson  <6  UavenSy  for  plaintiff 
in  error.  '  , 

1.  In  the  charge  of  the  court  to  the  jury  there  was 
error: 

Ist.  Under  the  pleading  the  plaintiff  was  not  entitled 
to  recover.  The  action  is  founded  on  a  special  contract,  to 
which  the  city  is  alleged  to  have  been  a  party.  Tlie  an- 
swer admits  the  signature  of  Jas.  L.  McDowell,  but  still 
denies  that  the  city  executed  the  contract.  The  mayor  of 
[*363J  a  city  takes  no  power  by  implication.  A  contract 
made  by  him  beyond  the  scope  of  his  power;  is  void.  There 
are  no  presumptions  in  favor  of  his  authority  to  bind  the 
city.  The  city  charter  confers  the  power  to  provide  for 
grading  streets  on  the  city  council.  The  answer  contains 
a  denial  that  the  council  ever  provided  for  the  grading  for 
which  plaintiff  recovered. 

2.  The  City  of  Leavenworth  is  a  public  municipal  cor- 
poration, to  which  were  delegated  certain  governmental 
j>owers  by  its  charter.    The  inhabitants  of  the  district  in- 
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eluded  in  its  boundaries  were  compelled  to  delegate  to  cer- 
tain officers  a  limited  control  over  their  persons  and  prop- 
erty.  Thej  became  members  of  the  corporation,,  not  of 
their  own  motion,  but  for  the  general  good.  The  extent  of 
the  powers  conferred  then  should  be  dearly  d^ned,  and  the 
method  of  their  exercise  plainly  indicated.  {See  Brady  v. 
Mayor  of  ^.  Z;,  2  Bosworth,  184.)  They  are  not,  like 
the  officers  of  a  private  corporation,  the  mere  agents  of  an 
artificial  person,  but  they  are  officers  of  the  government. 
Hence,  charters  are  specific. 

In  the  matter  of  improving  streets,  is  involved  one  of  Lhe 
highest  prerogatives  of  sovereignty — the  right  of  taxation. 
This  power  can  never  be  exercised  except  if^hen  conferred  bj 
positive  and  explicit  language,  and  pursued  strictly  in  the 
manner  prescribed.'  It  was  right  and  proper  that  so  im- 
portant a  function  should  be  delegated  to  the  legisl&cive 
branch  of  the  city  government,  and  that  its  abuse  should  be 
guarded  against  by  legislative  restrictions  and  rules.  This 
the  legislatiTre  attempted  to  do  in  the  charter.  (See  Sees.  5 
and  6,  charter  of  Feb.  27th,  1860,  and  Sec.  22  of  charter  of 
Feb.  8  th,  1859.) 

Herein  is  a  direct  grant  of  power  to  provide  for  the  im- 
provement of  streets,  coupled  with  a  power  to  tax  to  pay 
for  the  same.  This  tax,  however,  could  not  be  levied  except 
with  the  consent,  in  writing,  of  a  majority  of  the  resident 
property  holders  to  beaflected  by  it. 

[*364]  With  a  view  of  carrying  out  these  provisions  of  the 
charter,  an  ordinance  was  passed  by  the  council,  and.  ap- 
proved May  4th,  1860,  and  referred  to  in  the  bill  of  excep- 
tions herein  as  "  Ordinance  No.  129." 

Thus  the  power  to  provide  for  such  work,  as  that  for 
which  this  plaintiff  recovered,  was  vested  in  the  city  coun- 
cil, by  the  charter.  The  council  under  the  power  in  it 
vested,  by  Sec.  3  of  Art.  1,  of  the  charter,  adopted  this 
ordinance,  which,  in  so  far  as  it  embraces  matters  with.m  the 
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control  of  the  ooancil,  and  confliotB  within  no  higher  en- 
aotmentSy  has  all  the  force  and  effect  of  law.    It  is  a  law. 

The  authority  to  contract  for  this  work  was  expressly  re- 
served to  the  conncil  in  the  charter;  but  more  unequivocally 
by  the  ordinance.  The  authority  of  the  mayor  in  the 
premises,  was  purely  clerical.  To  make  this  the  contract  of 
the  city,  it  should  have  been  made  by  the  council,  and 
signed  by  the  mayor.  This  contract  then,  having  been  de- 
nied by  the  city,  has  not  been  proved  to  have  been  the  con- 
tract of  the  corporation  in  its  inception. 

Sd.  Was  the  contract  ratified  by  the  council!  At  the 
time  the  contract  was  signed  the  ordinance  above  referred; 
to,  was  in  force.  It  prescribed  that  grading  and  other  im- 
provements should  be  ordered  by  a  two-thirds  vote.  It  re- 
quires at  least  as  much  authority  to  ratify  a  void  contract  as 
to  make  a  valid  one  originally.  ^^  The  power  to  ratify  ex  vi 
termmiy  implies  the  power  to  have  made  the  contract,  and 
the  power  to  ratify  in  a  particular  mode,  implies  a  power  to 
have  made  the  contract  in  that  manner."  {Brady  v.  Mayor , 
2  Bosworth,  187.) 

No  improvements  could  be  ordered,  save  upon  the  consent 
in  writing  of  certain  property  holders  (this  alike  by  the 
charter  and  the  ordinance).  That  consent  never  was  had 
as  is  shown  affirmatively.  The  manner  in  which  the  coun- 
cil shall  contract  is  also  pointed  jDUt  All  these  things  must 
have  been  done  betbre  the  council  could  have  bound  the  city 
to  this  contract.  Because  the  work  was  commenced  [*865] 
without  any  valid  contract  or  agreement,  it  cannot  be  se- 
riously argued  that  all  the  restrictions  of  the  charter  and  the 
ordinances  can  be  annulled,  and  that  made  a  contract  by 
ratification,  which  could  not  have  been  a  contract  by  execu- 
tion. 

4th.  By  the  charter  aod  ordinances  it  was  provided  that 
this  class  (^  improvements  should  be  paid  by  a  certain  sys- 
tem of  special  taxation,  and  to  check  any  tendency  to  im- 
providence or  abuse  of  power,  the  council  were  prohibited 
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from  making  any  Bach  special  assessment  until  a  majority 
of  those  who  were  to  pay  it  should  consent.  Thus  did  the 
legislature  and  the  council  endeavor  to  guard  against  gen- 
eral taxation  for  local  improvements;  yet  if  this  contract  is 
now.  enforced  against  the  city,  this  mischief,  which  it  was 
intended  to  prevent,  will  be  accomplished  by  indirection; 
(Abb.  N.  Y.  Dig.,  p.  98,  Sec.  11-12.) 

5th.  The  plaintiff  contracted  with  the  city  at  his  peril. 
{Brady  v.  The  Mayor ^  etc) 

He  was  bound  to  take  notice  of  the  ordinances  of  the  city. 
They  are  by  reference  made  part  of  his  contract.  The  char- 
ter and  the  ordinance,  both  advised  him  that  the  petition  of 
the  property-owners  Ai^as  a  condition  precedent  to  any  action 
in  i-egard  to  the  improvement — ^an  essential  step  without 
which  his  contract  was  null,  void,  and  of  no  effect.  The 
ordinance  itself  placed  the  means  of  information  within  his 
reach,  by  providing  that  such  petition  or  consent  should  bo 
filed  by  tho  city  clerk,  in  his  office.  "  A  person  entering  - 
into  a  contract  with  a  municipal  corporation  for  the  per- 
formance of  work  on  the  streets  thereof,  to  be  paid  by  as- 
sessments on  the  district  benefitted,  is  bound  at  his  peril  to 
examine  the  records  in  the  city  clerk's  office,  to  see  whether 
the  preliminary  steps  required  by  the  charter  have  been 
taken."    {Swift  v.  WUliamshurg,  24  Barbour,  S.  C,  427.) 

5th.  The  plaintiff  by  hie  own  showing,  made  a  contract 
which  could  not  be  enforced.  'He  contracted  to  receive  and 
[^366]  collect  his  pay  from  the  owners  of  property  ad- 
joining the  improvement.  He  farther  contracted,  for  the 
provision  is  in  the  ordinance  under  which  his  contract  was 
made,  that  the  city  should  not  be  liable.  There  was  no 
fraud  ~ no  mistake.  He  received  a  price  to  be  collected  in  a 
certain  way  or  not  at  all. 

7th.  Certificates  were  offered  to  him  for  at  least  a  portion 
of  his  claim.  These  he  refused  to  recdve.  He  made  no  at- 
tempt to  collect  the  amount  of  them. 

8th.    The  city  government,  at  the  time  this  contract  was 
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entered  into^  certainly  oonld  not  have  contracted  that  the 
plaintiff  should  be  paid  for  his  work  from  the  city  treasary. 
The  special  contract  is  soaght  to  be  enforced — not  a  recovery 
sooght  upon  a  quatUufn  meruit — ^not  an  action  for  damage 
against  the  city  for  failure  to  comply  with  its  implied  obliga- 
tion to  take  sach  steps  as  might  be  requisite  to  enable  the 
plaintiff  to  collect  his  pay  according  to  his  contract .  If  the 
city  is  liable  on  the  contract,  it  mnst  be  npon  the  theory 
that  by  the  contract,  the  city  promises  to  pay  in  some  other 
way  than  that  in  which  the  plaintiff  agreed  to  receive 
and  collect  his  compensation.  This  constrnotion  the  words 
of  the  contract  will  not  bear;  and  if  the  proroi9e  were  ex- 
press it  wonld  be  absolutely  null  and  void,  as  conflicting 
alike  with  the  provisions  of  the  charter  and  the  general 
ordinance  which  we  have  quoted. 

II.    The  court  erred  in  the  construction  of  the  contract. 

1st.  The  contract  is  uncertain  and  confused.  When  a 
party  contracts  to ^^  grade,  cut,  fill  and  remove  the  dirt  from 
Seventh  street,''  and  another  to  pay  "  twenty  cents  per  cubic 
yard  for  the  work  so  graded,  cut,  filled  and  removed, "  there 
are  three  constructions  on  the  meaning  of  the  words  equally 
as  plausible  as  that  adopted  by  the  judge  who  tried  the  case 
below:  First  and  most  reasonable,  that  the  contractor  is  to 
receive  twenty  cents  per  cubic  yard  for  the  dirt  moved  in 
grading  the  street,  or  he  may  be  entitled  to  twenty  cents 
per  yard  for  excavating  (digging  the  dirt  [*867]  out,) 
twenty  cents  for  removing  (hauling  the  dirt),  and  twenty 
cents  for  filling,  or  twenty  cents  per  yard  for  each  of  the 
operations — grading,  cutting,  filling  and  removing. 

2d»:  The  court  erred  is  not  receiving  evidence  tending  to 
show  what  was  the  intention  of  the  parties.  That  the  con- 
tract is  clear  and  nnambigions  no  one  can  claim.  Suscept- 
ible as  the.contract  is  of  various  constructions,  if  the  court 
undertook  to  enforce  it  at  all,  it  should  have  been  done  only 
after  |9veq?  effort  warranted JUy  the  law  had  been  exhausted 
to  remeve  the  uncertainty,  and  ascertain  the  true  intent  of 
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the  parties,  not  from  their  declc^rations  to  make  a  contract 
different  from  the  one  expressed  in  the  writing;  bntfrom 
all  the  contemporaneous  facts  and  circumstanoes,  which  ex- 
trinsic testimony  coald  establish  td  satisfy  the  minds  of 
the  court  and  jury  in  what  sense  the  words  used  were  un- 
derstood by  the  parties  at  the  inception  of  the  contract. 
This  the  defendant  below  sought  to  do.  Evidence  was 
offered  generally  of  the  construction  put  upon  the  terms 
of  the  contract  by  the  contmcting  parties;  and  special  mat- 
ters were  sought  to  be  introduced,  which  must  have  had  a 
controlling  influence  upon  the  construction  of  the  contract 
It  was  proposed  to  show  the  value  of  the  work  at  the  time 
the  contract  was  signed.  If  this  evidence  had  demonstrated 
that  it  was  reasonably  worth  no  niore  than  twenty  cents 
per  cubic  yard  for  the  earth  actually  moved  in  the  grading 
of  the  street,  this  certainly  would  have  been  a  circumstance 
in  favor  of  the  construction  for  which  the  defendant  con- 
tended. This  evidence  was  rejected  and  by  this  rejection 
it  is  now  claimed  that  the  court  violated  a  well  recognized, 
legal  principle.  The  contract  is  either  so  incurably  un- 
certain as  to  be  utterly  void,  or  if  not  at  least  so  ambig- 
uous and  uncertain  as  to  authorize  and  call  upon  the  court 
to  have  cast  upon  it  all  the  light  which  conld  be  gathered, 
a$  Well  from  the  class  of  evidence  which  was  offered  as 
from  a  collection  of  all  the  words  used.  (2  Parsons  on 
Contracts,  73-75;  Hildebrand  v.  FogU^  20  Ohio,  147; 
[*368]  Eashrook  v.  Paddock,  1  Barb.,  686;  6  Barb.,  273; 
13  Pet.,  89;  1  Green,  §  286,  and  in  other  cases  cited  in  2 
Parsons  on  Contracts,  73,  note.) 

Words  nsed«  ^^Extrinsic  facts,  existing  at  the  tinie  a 
written  contract  is  made,  are  always  admissible  in  evidence 
to  aid  in  the  interpretation  of  the  instrumeht,  although  not 
to  contradict  it."  {Phipps  v.  Bosttoiok^  23  Barb.,  S.  C, 
314;  Spencer  v,  Baboookj  Id.,  326,  MUler  v.  FUehtham^ 
31  Penn.  State,  262.)  In  striking  analogy  to  the  case  at 
bar,  is  that  of  Thompean  v.  Brothers^  6  Mill  (Lon.)  Rep., 
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275,  cited  in  part  II;  Hill  &  Oowen's  Notes  to  Phillips  oa 
Ev.,  604. 

The  defendant  who  had  contracted  in  writing  to  erect 
certain  honses  at  stipulated  prices,  claimed  on  the  trial  that 
the  roofs,  which  wore  ehed  roofsj  should  be  allowed  as  ex- 
tra work.  The  contract  was  silent  as  to  the  kind  of  roofs; 
and  the  defendant,  to  preclude  the  supposition  of  the  shed 
roofs  being  contemplated  by  the  contract,  ofii^^  the  testi- 
mony of  an  architect,  <<as  to  the  price  paid  for  erecting  the 
houses  described."  The  evidence  was  excluded  6n  the 
trial,  and  on  this  ground  the  verdict  was  eet  a.side  and  the' 
cause  remanded  with  directions  to  the  judge  to  bear  the 
testimony. 

If  the  terms  employed  be  vague  and  general,  or  suscept 
ible  of  diverse  meanings,  parol  evidence  lb  admissible  of 
any  extrinsic  circumstances  tending  to  show  what  jpersons 
or  things  were  intended,  or  the  true  meaning  of  the  terms 
used.  {Hall  v.  Davis,  36  N.  H.,  569-573.)  To  the  same 
point,  (see  Dessau  v.  Bours^  1  McAll,  C.  0.  CaL,  ^20,  cited 
in  19  U.  S.  D.,  293,  §  703;  QaUagher  v.  Blaok,  ^  Maine, 
99;  Addison  on  Contracts,  847.) 

3d.  The  defendant  below  sought  to  introduce  evidence 
tending  to  show  that  by  custom  and  usages  in  Leaven- 
worth, among  contractors  for  work  similar  to  that  done  by 
the  plaintiff,  the  words  ^'grade,  cut,  fill  and  remove,''  had 
a  peculiar  and  technical  significance.  If  such  customs  and 
[*369]  usage  existed,  the  parties  are  presumed  to  have  con- 
tracted with  reference  to  it;  especially  when  the  words  in  the 
connection  in  which  they  were  used,  were  of  doubtful  sig- 
nificance under  the  ordinary  rules  of  interpretation.  The 
right  to  apply  such  evidence  to  the  interpretation  of  con 
tracts  has  been  so  universally  recognized,  and  so  long  set- 
tled, that  it  would  be  a  work  of  snpererrogation  to  encumber 
this  brief  with  authorities  in  its  support.  Reference  is  made, 
therefore,  generally  to  every  elementary  work  on  contracts 
and  evidence,  and  the  cases  therein  cited.    The  defendant. 
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by  this  testimony,  soaght  not  to  vary  the  terms  of  the 
writing;  bat  to  surround  the  court  and  jury  with  all  the 
facts,  circumstances,  and  usages,  which  surrounded  the  par- 
ties at  the  inception  of  the  conti^act,  and  to  have  its  terms, 
when  doubtful  or  uncertain,  interpreted  in  the  light  thus 
thrown  upon  them. 

W.  P.  Oambell,  for  defendant  in  error,  submitted: 

I.  The  common  seal  of  the  corporation  being  affixed 
to  the  contract,  and  the  signature  of  the  proper  officer  hav- 
ing been  proved  to  be  genuine,  the  court  is  bound  to  pre- 
sume that  the  mayor  did  not  exceed  his  authority  in  malt- 
ing the  contract.  (Angell  &  Ames  on  Cor.,  Sec,  324,  and 
cases;  Levering  et  aL  v.  Mayor  ^  etc.^  of  Memphis^  7  Hum- 
phrey, 653;  8  tJ.  8.  Dig.,  76,  §§  41-2;  p,  13,  §  44;  p.  326, 
§4;  Mayor  of  Calcutta  v.  Lawtoriy  1  Ves.  &  Bea.,  226.) 

II.  The  court  properly  construed  the  contract. 

HI.  .The  court  was  right  in  refusing  to  receive  evi- 
dence to  show  what  was  the  intention  of  the  parties.  As 
to  the  terms,  conditions  and  limitations  of  the  agreement, 
it  must  speak  for  itself.  The  evidence  offered,  tended  to 
contradict  the  meaning  of  the  contract  according  to  a  fair 
interpretation  of  the  words  used.  (2  Parsons  on  Con-,  pp. 
60  to  78,  and  cases  cited;  Abrick  v,  Ford^  23. How.,  49; 
Smith  on  Com.  Law,  pp.  476-7  and  cases  cited.) 

[*370]IV.  The  court  committed  no  error  in  refusipg  to 
receive  the  evidence  as  to  custom  and  usage.  (271  S,  v.  Bu- 
chaiian^  8  How.,  102;  Adams  v.  Otterhack^  15  Id.,  545; 
JSritan  v.  Brandy y  21  Id.,  538 ;  Foley  v.  Maeon^  6  -2f' rf. 
50:  1  Greenleaf's  Ev.,  §§  275  to  294,  and  cases  cited;  2 
Parsons  on  Con.,  pp.  49  to  60,  and  cases  cited.) 

*  '   ' 

The  opinion  of  the  court  was  delivered  by 

Orozixb,  C.  J. — Upon  the  trial  of  this  cause  in  the  court 
below,  die  only  instruction  given  to  the  jury  was  'the  foU 
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lowing;  '^Tinder  the  pleading  the  plaintiff  is  entitled  to 
reoover  for  the  number  of  cubic  yards  excavated,  at  twenty 
eentB  per  cabic  yard,  and  for  the  namber  of  cubic  yards 
filled  at  twenty  cents  per  cnbic  yard.'' 

In  so  charging  the  jury,  the  court  decided  that  the  agree- 
ment set  out  in  the  paper  upon  which  the  action  was  found- 
ed, embodied  a  valid  contract,  and  should  be  construed 
as  the  language  of  the  instruction  indicates;  in  both  of 
which  it  is  claimed  that  the  court  erred. 

At  the  time  the  paper  was  signed  the  Oityof  Leaven- 
worth, in  its  corporate  capacity  had  power  under  its  char- 
ter to  provide  for  grading  streets  and  for  levying  and  col- 
lecting taxes  for  this  purpose  upon  the  adjacent  property 
to  the  middle  of  the  block;  but  no  such  tax  was  to  be 
levied  without  the  consent  of  a  majority  of  the  resident 
owners  to  be  affected  thereby.  To  carry  out  these  provis- 
ions, ordinance  No  129  had  been  enacted,  published  and 
was  in  full  force.  If  required  before  a  contract  should  be 
entered  into,  that  a  petition,  requesting  the  council  to  order 
a  grade  to  be  made,  signed  by  a  majority  of  the  resident 
property  owners  to  be  affected  by  the  tax  for  the  proposed 
improvement,  should  be  presented  to  the  council.  It  also 
provided  that  every  contract  made  iu  purauance  of  its  pro- 
visions should  contain  a  stipulation  that  the  city  should 
in  no  event  be  liable  for  the  cost  of  the  work;  The  peti- 
tion filed  in  the  court  below  alleges  that  no  snch  petition 
[*87i]was  presented  to  the  council,  and  an  inspection  of  the 
paper  sued  upon,  shows  that  no  such  stipulation  was  incorpo- 
rated into  it;  yet  it  is  claimed  that  the  agreement  was  a 
valid  contract,  or  if  not  valid  at  its  inception,  there  was 
such  a  subsequent  ratification  by  the  council  as  cured  any 
original  detect  therein.  Such  seems  to  have  been  the  opin- 
ion of  the  court  below. 

Municipal  corporations  are  creations  of  the  law,  and  pos- 
sess no  powers  except  such  as  are  conferred  by  law.  They 
act  under  prescribed  rules,  and  must  act  in  accordance  wi^ 
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them.  They  cannot  in  any  B&ojBe  be  said  to  act  as  natural 
persons.  When  they  und^take  to  make  contracts  they 
must  observe  the  regulations  prescribed  in  that  behalf,  else 
there  will  be  no  contract,  and  no  subsequent  act  can  cure 
the  defect.  Their  power  to  contract  must  be  delegated  by 
law,  while  that  of  a  natural  person  is  inherent.  The  law 
aifects  the  contracting  power  in  the  former,  by  conferring 
it  and  regulating  its  exercise;  in  the  latter  by  restraining 
that  which  is  inherent.  Some  acts  of  corporations,  other 
than  those  created  for  governmental  purposes,  are  to  some 
extent  and  for  some  purposes  estimated,  measured  and  con- 
strued by  the  same  rules  that  apply  to  the. acts  of  individ- 
uals; but  municipal  corporations  can  exercise  only  confer- 
red powers,  and  must  exercise  them  according  to  the  pres- 
cribed rules.  When  the  law  prescribes  a  pre-requisite  to 
their  ability  to  contract,  the  obligation  to  observe  it  cannot 
with  impunity  be  disregarded.  Nor  will  a  subsequently 
attempt^  ratification,  cure  the  defect.  Such  a  construction 
would  render  nugatory  the  most  salutary  safeguards,  and 
in  effect  make  municipal  corporations  omnipotent.  They 
must  contract  if  at  all,  within  the  prescribed  limits,  and 
according  to  the  prescribed  forms.  They  take  no  powers  by 
implication — certainly  not  the  power  to  ratify  an  act  they 
had  no  power  to  perform. 

It  is  said  that  because  the  seal  of  the  corporation  is  af- 
fixed to  the  paper  sued  upon,  that  it  is  an  estoppel  of  all 
inquiry  into  the  power  of  the  corporation  to  make  the  con- 
tract. [*372]  Such  a  rule  does  not  apply  to  municipal  cor- 
porations, and  there  is  no  reason  why  it  should  apply  to 
them.  Their  charters  are  usually  public  laws;  their  ordi- 
nances are  published  before  taking  e£S9ct;  and  all  their 
business  is  conducted  in  the  most  public  manner.  All  per- 
sons can  inform  themselves  of  their  powers  and  the  manner 
in  which  they  are  to  be  exercised;  and  if  they  propose  to 
contract  with  them,  are  bound  so  to  inform  themselves  at 
their  periL    . . 
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The  petition  filed  ia  the  court  below  alleges  that  the  city 
authorities  had  wholly  disregarded  the  reqairenients  of 
their  charter  and  ordinances.  That  they  bad  attempted  to 
make  a  contract  which,  under  the  circumstances,  they  had 
no  power  to  make — that  the  very  first  step  contemplated 
by  law  had  not  been  taken.  Yet  it  is  alleged  in  the  same 
paper,  and  insisted  upon  in  the  argument,  that  because  they 
had  so  disregarded  the  law — and  that  too  with  the  full 
knowledge  of  the  plaintiff  below — the  city  is  liable  upon 
the  proposed  contract. 

Now  it  may  be  that  a  large  amount  of  work,  beneficial 
to  the  inhabitants  of  the  city  has  been  performed  under  the 
alleged  arrangement,  and  that  the  person  who  performed 
it  is  morally  entitled  to  compensation  therefor,  but  that 
such  compensation  can  be  obtained  as  for  work  done  upon 
the  original  contract,  is  wholly  inadmissible. 

The  ordinance  already  referred  to  provided  that  the  con- 
tractor who  should  grade  a  street  must  depend  upon  the 
adjacent  property  for  his  pay;  and  that  his  contract  should 
contain  a  stipulation  that  the  city  should  in  no  event  be 
liable  for  his  compensation.  The  paper  sued  upon  although 
it  does  not  contain  this  stipulation,  yet  does  provide  that 
the  contractor  shall  receive  his  pay  according  to  the  ordi- 
nances of  the  city — which  means  that  for  such  work  his 
pay  must  come  out  of  the  adjacent  property.  If  his  con- 
tract were  a  valid  one,  and  the  proper  city  ofiicer  refused 
to  issue  to  him  the  certificates  provided  for  in  the  ordinance, 
[*373]  he  possibly  might  require  him  to  do  so  by  m/imda- 
TMiB.  But  he  alleges  that  he  cannot  in  any  event  make  his 
money  out  of  the  adjacent  property  because  the  very  first 
step  necessary  to  its  subjection  had  not  been  taken. 

The  allegations  of  the  petition,  then,  considered  in  the 
light  of  the  charter  and  ordinance,  amount  to  about  these: 
The  city  made  a  contract  without  observing  the  essential 
and  indispensable  prerequisite  and  becauses  of  these  omis- 
sions the  only  property  which  the  law  says  shall  be  charged 
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with  the  cost  of  the  work,  cannot  be  subjected  to  its  pay- 
ment— therefore  the  contract  is  valid  against  the  city. 
This  conclusion  presents  to  onr  minds  somewhat  the  ap- 
pearance of  a  non  sequitur.  We  think,  therefore,  that  the 
mayor  had  no  power  to  make  such  a  contract  as  he  under- 
took to  make;  and  that  the  court  below  erred  in  the  first 
clause  of  the  charge  to  the  jury. 

We  are  also  of  opinion  that  the  court  erred  in  its  con- 
struction of  the  contents  of  the  paper.  The  object  of  the 
proposed  arrangement  was  to  grade  a  certain  street;  i.  e., 
to  bring  the  surface  to  a  certain  line.  To  accomplish  this 
it  may  have  been  necessary  to  remove  earth  from  one  point 
to  another  within  the  street  The  language  used  would 
cover  either  or  all  of  these  operations;  and  the  word  grade 
was  intended  to  include  them  all.  It  was  to  be  ^'graded*' 
for  twenty  cents  per  cubic  yard.  The  clay  was  to  be  meas- 
ured but  once.  If  there  was  to  be  a  cut,  its  contents 
should  be  measured;  but  if  any  portion  of  the  earth  re- 
moved therefrom  should  be  deposited  within  the  street,  it 
should  not  be  again  measured.  If  any  earth,  more  than 
the  cut  would  supply  should  be  necessary  to  bring  it  to 
grade,  that  was  to  be  paid  for  at  twenty  cents  per  cubic 
yard. 

We  do  not  desire  to  be  understood  as  expressing  any 
opinion  upon  the  right  of  the  plaintiff  below  to  recover 
against  the  defendant  in  another  form.  All  we  intend  to 
say,  is,  that  he  cannot,  in  onr  judgment,  .legally  maintain 
his  action  upon  the  paper  referred  to,  as  upon  a  contract. 

[*374J  The  ruling  of  the  court  below  upon  divers  and 
sundry  interesting  questions  of  evidence  were  elaborately 
and  elhaustingly  discussed  at  the  bar  by  counsel  for  plaint- 
iff in  error;  and  upon  one  of  the  most  important — ab- 
stractly considered — ''reference  is  made  to  every,  element- 
ary work  on  contracts  and  evidence,  and  the  cases  therein 
cited;"  but  inasmuch  as  the  views  hereinbefore  indicated 
(|ispose  of  the  case  so,  far  as  this  court  can  dispose  of  it^  we 
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do  not  deem  it  necesBary,  however  delightful  and  entertain- 
ing  it  might  be,  to  consider  those  questions  now,  or  to 
imitate  the  apparent  industry  of  connsel  in  the  pursuit  oi 
authorities.    The  judgment  will  be  reversed. 
All  the  justices  concurring. 


D.  P.  Stills  xt  al.  v.  J.  J.  MoDowbll  and  J.  Isaoes. 

1.  Gonvbtahob:  Mi9take.  In  a  sale  of  laud,  mistakes  of  parties,  as  to 
the  location  and  description  of  the  premises  intended  to  be  sold,  may 
be  corrected  on  sufficient  proof.  The  rule  is,  that  the  mistoe  should 
be  made  out  in  the  most  dear  and  decided  manner,  and  to  the 
entire  satisfaction  of  the  court.* 

2. :  Evidence,    Where  defendants  below,  to  an  action  on  a  note 

and  mortga^  for  the  purchase  mon^,  set  up  a  mistake  of  this 
kind^  asking  a  resdssion  of  the  contract,  and  where  the  court  charg- 
ed, "before  you  can  find  that  there  was  a  mistake  on  the  part  of  either 
of  the  parties,  yon  must  be  satisfied  of  that  fact  beyond  a  reasonable 
doobt;"  held,  that  the  rede  laid  down  in  the  charge  is  considerably 
more  stringent  than  the  true  one;  that  the  language  used  has  no  judi- 
cial sajuition  as  applied  to  civil  practice,  and  that  the  charge  was  erron- 
eous. 

d.  — -»:  Tender.  An  averm^t  of  an  offer  to  reseindf  would  be  established 
by  proof  that  the  opposite  party-had  prevented  or  dispensed  with  a 
formal  tender  of  a  deed. 

Error  from  Leavenworth  District  Court. 

Thb  facts  of  the  case,  appear  in  the  opinion  of  the  court 

nemingray  dk  Oamhell  and  8.  S.  Zudlum,  for  plain* 
tiffs  in  error. 

[^75]  L  The  defense  is  available  as  against  the  note 
dated  May  18^  1869,  transferred  before  due,  in  the  hands  ot 
a  third  person. 

1.    Btat.  1855,  p.  155,  Sees.  1  to  4.    The  third  section 


(l)Siifi«lMic]r  4if  dMcrfpCkm  in  turlooi  ciaei  dfltemdned.  (See  SetnU  v.  B§ektr,  1  Km. 
[naatftt'i  Sd.],  318  and  BO*k) 

24—2  KAB. 
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embraces  equitable  as  well  as  legal  defenses.  {Boston  v. 
EectOTy  7  Mo.,  624.) 

3.  It  may  be  claimed  that  this  section  of  the  statute  was 
repealed  by  the  provisions  of  the  Oode.  (Code  of  1858,  Sec. 
26,  similar  to  Compiled  Laws  [Code  of  1859],  p.  129,  Sec. 
33.) 

This  section  of  the  Code  was  borrowed  from  the  codes  of 
Ohio  and  Hew  York.  In  both  those  States  it  has  been  de- 
cided that  this  section  does  not  change  the  right  of  set-off 
or  defense,  as  it  existed  under  the  law  in  force  at  the  tioie 
of  the  adoption  of  the  Code.  {Boss  et  al  v.  Johnson^  1 
Hnndy  Supr.  Ct.  R,  888.) 

BeokwUh  V.  Urdon  Banky  4  Sands.  (N.  T.),  604.  In 
this  case,  the  construction  of  the  same  section  in  the  New 
York  Code  was  involved.  The  conrt  expressly  held,  that  the 
effect  of  this  provision  of  the  Code  was  to  leave  the  right  of 
set-off  unaffected,  and  that  the  case  was  to  be  decided 
according  to  the  law  of  set-off,  as  established  by  the  re- 
vised  statutes;  that  the  only  change  made  was  in  the  form 
of  the  action.  On  appeal  from  this  decision  to  the  Court  ot 
Appeals,  the  judgment  of  the  Superior  Court  was  affirmed. 
(See  9  N.  Y.,  211;  Voorhies  [N.  Y.]  Code,  Sec.  112.) 

3.  But  it  is  evident  from  other  acts  of  the  legislature,  pass- 
ed at  the  same  session  with  the  Code  of  1859,  that  the  legisla- 
ture did  not,  by  the  provisions  of  the  Code  before  referred  to, 
intend  to  repeal  the  sections  of  the  statute  of  1855,  which 
we  have  cited.  (Compiled  Laws,  1862,  pp.  112-118,  Sees, 
i  and  2.)  This  act  was  approved-  Febuary  2,  and  took  effect 
the  first  day  of  June,  1859. 

II.  The  conrt  erred  in  charging  the  jury  that  before  they 
could  find  that  there  was  a  mistake  on  the  part  of  [^76] 
either  of  the  parties  to  the  action,  they  must  be  satisfied  of 
that  fact,  from  the  evidence,  beyond  a  reasonably  doubt 

1.  This  instruction  is  not  law.  The  party  alleging 
fraud  or  mistake,  is  bound  to  establish  the  fact  to  the  satis- 
faction of  the  court,  by  clear  and  satisfactory  prooft.    The 


JANUAEY  TERM,  1864.  871 

Brief  of  Plaintiff  in  Exror. 

language  of  some  of  the  eases  is,  that  ^4t  must  be  estab- 
lished beyond  reasonable  oontroversy,  and  be  made  entire- 
ly plain;"  that  ^4t  qiust  be  established  by  the  clearest 
proof  of  the  actual  agreement  and  the  mistake;"  ^'  that  it 
most  be  conclusively  proved;"  ^'that  it  must  be  clearly 
proved;"  that  ^^the  strongest  possible  proof  is  necessary," 
etc.  But  the  rule  to  be  gathered  from  all  the  cases  is  that 
the  proof  must  be  such  as  to  satisfy  the  miiid  of  the  court, 
that  it  must  be  strong,  clear  and  satisfactory. 

But  we  have  found  no  well  considered  case  in  which  the 
rule  has  beeo  laid  down  as  it  was  in  this  case.  The  judge 
confounded  the  rules  of  law  applicable  to  the  trial  of  civil 
and  criminal  causes.  {OilUspie  v.  Moon^  2  Johns.  Ch., 
585;  Lyman  v.  TJ.  8.  Ins.  Oo.^  2  Johns.  Oh.,  630;  S.  C, 
17  Johns.,  373;  Grey  v.  Tr<9ai9,  8  Blackfd.,  432;  Watkins 
V.  Stocketj  6  Har.  &  J.,  435;  Hendrkkson  v.  IvinSj  Sax- 
ton,  562;  S.  0.,  2  U.  &  Eq.  Digest,  p.  290,  §  166;  Triplett 
V.  OiU^  7  J.  J.  Marsh,  432;  Linn  v.  Barhey^  7  Indiana, 
69;  HUmanv.  Wright,  9  Indiana,  126.) 

2.  We  have  shown  that  this  instruction  is  erroneous. 
It  was  u  pon  the  principal  question  in  the  case.  TJnless  it 
is  apparent  that  no  injury  resulted  to  the  defendant  there- 
from the  court  will  reverse  the  judgment.  Three-  ques- 
tions were  submitted  to  the  jury  upon  this  branch  of  the 
case:  Firsts  Whether  Stille  was  mistaken;  Second^ 
Whether  John  H.  McDowell  was  mistaken;  and.  Thirds 
Whether  Isacks  was  mistaken.  The  jury  have  found  that 
Stille  and  McDowell  were  mistaken,  that  Isacks  was  not. 
Had  the  law  been  properly  stated  to  the  jury,  they  might, 
and  from  all  the  evidence  very  likely  would,  have  found 
that  Isacks  himself  was  mistaken,  and  really  supposed  that 
[*377]  lots  fifteen  and  sixteen  embraced  the  piece  of  ground 
which  Stille  supposed  he  was  purchasing,  and  which  McDow- 
ell, at  the  time  thought  he  was  selling.  We  do  not  deem 
it  necessary  to  cite  authorities  to  show  that  if  an  erroneous 
instruction  has  been  given  upon  a  material  point,  the  judg* 
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meat  will  be  reversed,  unless  it  clearly  appears  that  it 
did  not  operate  injnrioasly  to  the  defendant.  The  presump- 
tion is  that  it  did. 

III.  The  court  erred  in  charging  the  jury  that,  in  or- 
der to  constitute  an  offer  to  rescind  the  contract,  the  defen- 
dant must,  at  the  time,  have  tendered  a  deed;  but  that  if 
he  simply  verbally  ofiered  to  deed  back  the  lots,  without, 
at  the  same  time,  tendering  such  deed,  it  was  not,  in  law, 
an  offer  to  rescind. 

1.  It  was  not  necessary  that  a  deed  should  actually 
have  been  tendered,  in  order  to  constitute  an  offer  to  re- 
scind. It  was  sufficient  if  the  defendant,  Stille,  said  to 
Isacks,  in  so  many  words,  that  he  would  deed  back  the 
property  if  Isacks  would  pay  him  back  the  money  already 
paid,  and  give  up  the  unpaid  note.  The  law  would  not 
require  Stille  to  make  out  and  deliver  to  Isacks  a  deed, 
without  getting  back  his  money  and  his  note.  If  he  was 
compelled  to  actually  tender  the  deed,  Isacks  had  a  right 
to  take  it;  and  Stille  would  then  have  been  completely  in 
the  power  of  Isacks. 

2.  This  instruction,  in  substance,  is,  that  nothing  short 
of  proof  of  an  actual  tender  of  a  deed,  will  support  the  al- 
legation of  an  offer  to  rescind.  But  the  law  is,  that  the 
averment  would  be  established  by  proof  that  Isacks  had 
prevented  or  dispensed  with  the  requisites  of  a  formal  ten- 
der of  a  deed.  The  evidence  showed,  and  the  court 
found,  that  Isacks  did  waive  a  formal  tender  of  a  deed  at 
the  time  Stille  made  the  verbal  offer  to  rescind.  If  the 
law  had  been  so  stated  to  the  jury,  they  must  have  found 
[*378]  that  Stille  offered  to  rescind  in  June,  1861,  instead 
of  November,  1863. 

HolvMS  V.  HohM9^  9  New  York,  626.  In  this  case, 
held,  that  evidence  of  the  waiver  of  a  tender,  by  the  op- 
posite party,  is  competent,  and  sufficient  to  support  the 
averment  of  tender.  (See  2  Qreenlears  Evidence,  Sec 
603,  and  cases  there  cited;  Thomas  v.  £van$,  10  East.,  101 ; 
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Harding  v.  DatieSy  2  Oarr  &  Payne,  77;  Douglas  v.  Pat- 
rick,  3  Term  R.,  688.) 

The  evidence  showa,  and  the  cotirt  finds,  a  waiver  of  a 
^tender.  leacks  had  previoaely  told  Stille  that  it  was  use* 
less  to  talk  aboat  it,  that  it  was  out  of  his  power,  etc.  In 
such  cases  the  law  is,  that  it  is  equivalent  to  a  tender,  and 
snpports  the  averment  of  tender.  {Cray  v.  Smithy  2  Com- 
stock,  60;  Smith  v.  Zewis^  26  Conn.,  110;  Beecher  v.  Gon- 
radty  8  Kernan,  108;  Hands  and  vAfe  v.  Lyon,  18  Conn., 
18;  Brook  v.  Hidy,  18  Ohio  St.,  306;  Webster  v.  French, 
11  III.,  254;  Johnson  v.  Stikely,  2  McLean,  562;  Irvin  v. 
Gregory,  13  Gray,  215.) 

Stinson  dk  Havens,  for  defendant  in  enor. 

1.  The  court  instructed  the  jury,  upon  the  question  of 
mistake,  in  substance,  that  it  devolves  on  the  party  alleg- 
ing and  relying  upon  mutual  mistake,  to  prove  it  clearly 
and  conclusively;  to  prove  it  "beyond  a  reasonable  doubt." 
In  this  the  court  stated  the  law  substantially  as  found  in 
the  books,  "Relief  will  be  granted  in  cases  of  written  in- 
struments  only  when  there  Is  a  plain  mit^take  clearly  made 
out  by  satisfactory  proofs."  Tlie  rule  "forbids  relief,  when- 
ever the.  evid  ence  is  loose,  equivocal  or  contradictory,  or  is 
in  its  texture  open  to  do.ubt  or  to  opposing  presumptions." 
(1  Story's  Eq.  Jurisprudence,  Sees.  151, 152, 153,  and  casies 
cited.) 

2.  The  jury  found,  in  substance^  that  Stille  and  Mc- 
Dowell were  mistaken  substantially,  as  charged  in  the  an- 
swer; but  that  Isacks  intended  to  convey  the  identical  land 
he  did  convey  by  his  deed. 

[*379]  The  answer  of  Stille  herein  charges  an  innocent 
mutual  mistake  in  regard  to  the  location  of  the[  land  in 
controversy  at  the  time  of  its  purchase.  There  is  no  aver- 
ment that  this  mistake  was  induced  by  the  representations 
or  the  conduct  of  Isacks  or  his  agent,  McDowell.    The. 
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deed  from  leacks  to  Stille  is  sought  to  be  amended  and  re- 
scinded upon  the  ground  that  the  minds  of  the  contracting 
parties,  at  the  time  of  its  execution,  intended  and  contem- 
plated  not  the  subject  matter  expressed  in  the  deed,  but 
one,  other  and  different.  It  is  left  by  the  pleading  a  pure 
question  of  intention.  Unless  the  mistake  of  McDowell 
was  the  mistake  of  Isacks,  then  the  findings  of  the  jury  are 
conclusive  against  the  mutuality  of  the  mistake.  McDow- 
ell was  the  agent  of  Isacks,  not  technically  to  sell  the  land, 
but  to  find  a  purchaser  for  it,  and  conduct  the  negotiations 
preliminary  to  a  sale  or  conveyance.  This  he  did.  In  so 
doing  he  was  mistaken  as  to  the  boundaries  of  the  land  he 
was  proposing  to  sell.  This  mistake  of  McDowell's  might 
have  been  concealed  in  his  own  mind,  and  never  found 
expression  by  word  or  act,  and  yet  the  case  involves  the 
same  principles  as  the  one  here  presented.  The  mistake 
of  McDowell  is  not  charged  to  have  influenced,  in  the  least 
degree,  the  mind  of  Stille.  The  error  of  each  stands  in- 
dependent and  uninfluenced  by  the  error  of  the  other. 

If  McDowell  had  made  representations  in  regard  to  the 
location  of  the  land,  Isacks  would  have  been  bound  by 
them  as  fully  as  though  made  by  himself.  If  by  any  act 
he  had  misled  Stille,  it  would  have  been  the  act  of  Isacks. 
But  the  law  goes  no  further.  No  man  is  bound  by  the 
thought  or  the  intentions  of  another.  ^^Equity  interferes 
in  cases  of  writtan  agreements  where  there  has  been  an 
innocent  omission  or  insertion  of  a  material  stipulation, 
contrary* to  the  intention  of  both  parties,  and  under  a  mu- 
tual mistake.'^    (2  Story's  Eq.,  §  155.) 

The  theory  of  this  defense  is,  that  both  parties  are  inno- 
cent of  actual  or  constructive  fraud;  that,  without  the 
[*880]  fault  of  either,  the  intentions  of  both  have  been  dis- 
appointed. Then  each  party  is  equally  entitled  to  the  pro- 
tection of  the  court.  The  same  relief  must  be  open  to 
both.  If  Stille  makes  out  a.  case  for  himself,  he  of  neces- 
sity makes  out  a  case  for  rescission  on  the  part  of  IsackSi 
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BO  far  a8  concerns  this  question  of  mistake.  Transpose 
these  parties.  Let  Isacksi  upon  these  findings,  seek  the 
jndgmetit  of  the  court  that  there  was  a  mntaal  mistake, 
as  the  basis  for  a  rescission.  Would  not  the  answer  be: 
^^The  jury  have  found  that  jou  were  not  mistaken ;  they 
have  found  that  you  meant  to  convey  prteisely  what  you 
did  convey  by  your  deed."  What  Isacks'  agent  thought 
or  intended  in  such  case  would  avail  nothing. 

It  has  been  held,  that  where  the  alleged  fraud  by  a  vendof* 
of  real  estate  consisted  in  a  fraudulent  conceidment  of  a 
right  of  way  over  the  premises,  proof  of  concealment  by  the 
vendor's  agent  is  not  sufficient  to  set  aeide  the  purchase; 
there  must  be  proof  of  direct  personal  knowledge  and  con< 
cealment  by  the  principal  himself.  {Wild  v.  Gibson^  1 
House  of  Lords  Oases,  605,  Cited  in  Story's  Eq.,  7th  ed.,  Sec. 
193,  a.) 

Dicta  may  be  found  that  the  principal  is  responsible  for 
the  mistake  of  the  agent;  but  they  will  always  be  found  in 
connection  with  cases  in  which  actual  or  constructive  fraud 
is  charged.  The  representations  of  the  agent,  which  prove 
to  be  untrue,  though  innocently  made  by  him  under  a  mis- 
take of  facts,  will  bind  the  principal.  It  is,  however,  only 
when  the  mind  and  intention  of  the  agent  has  found  expres- 
sion, and  influenced  the  party  complaining,  that  the  princi- 
pal is  bound. 

The  liability  of  the  principal  for  the  acts,  conduct  and 
representations  of  his  agent,  is  fully  discussed  in  every  ele- 
mentary work  upon  contracts  and  agency,  and  in  almost 
numberless  decisions;  yet  the  strange  and  startling  doctrine 
contended  for  bereiU)  that  the  mind  of  the  agent  for  the 
preliminary  negotiations,  becomes  the  mind  of  the  [*381  j 
principal  in  the  final  consummation  of  the  contract,  can  no- 
where be  found. 

8.  The  agent  herdh  had  no  power  to  bind  his  principal 
by  any  contract  he  might  make  in  regard  to  the  premises. 
Isacks  did  no  more  than  to  authorize  McDowell  to  procure 
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a  purchaser  therefor.  The  acts  and  words  of  McDowelU 
in  so  doin^,  within  the  scope  of  the  anthority  thas  con- 
ferred, were  the  acts  and  words  of  Isacks.  The  right  and 
power  to  convej,  however,  Isacks  reserved  to  himself. 
There  was  no  contract  which  the  law  would  recognize  or 
enforce  nntill  Isacks  put  his  name  to  the  deed.  Was  not 
then  the  mind  of  Isacks,  and  not  that  of  McDowell,  the 
minds  which  assented  to  the  deed,  the  mind  in  which  was 
formed  the  intent  to  contract,  which  is  the  essence  of  the 
matter? 

4.  The  findings  negative  each  other.  If  McDowell's 
mistake  is  to  affect  the  contract,  it  is  because  it  was  so 
made  as  to  become  the  mistake  of  Isacks.  These  questions 
were  left  to  the  jury  as  questions  of  fact,  and  thej  find 
that  the  mistake  was  not  mutual;  that  the  deed  of  Isacks 
expressed  fully  and  completley  his  intention  in  the  prem- 
ises. Kow  the  question  is  answered  absolutely  and  beyond 
controversy.  If  the  case  had  been  submitted  for  a  gen* 
eral  verdict,  the  jury  must,  under  their  view  of  the  facts 
as'  expressed  in  their  findings,  have  found  that  there  was 
no  mutual  mistake;  that  the  mistake  of  McDowell  did 
not  become  the  mistake  of  Isacks,  his  principal.    If  the  'i 

ground  of  rescission  was  a  midrepi*e6entation  by  which 
Stille  was  in  duced  to  make  the  purchase,  that  misrepreeen  ta- 
tion  must,  in  the  eye  of  the  law,  have  been  made  by  Isacks, 
although  his  heart  never  conceived  the  thought,  nor  his 
mouth  ever  uttered  the  words.  Yet  it  would  seem  that 
this  rule^  hawever  strictly  applied,  would  fail  here.  The  de- 
fendant was  not  misled  by  the  agent  of  Isacks;  the  mistake 
of  the  agent  was  innocent;  it  did  not  influence  the  grantee's 
mind  but  for  it  the  grantee  might,  in  so  [*882]  far  as  any* 
thing  in  the  findings  disclose  anything  to  the  ooQtrary^ 
have  made  the  same  or  a  similar  contract* 

11.  If  there  was  a  mistake  of  which  the  defendant  Stille 
intended  to  avail  himself,  it  was  his  duty,  immediately 
upon  its  discovery,  to  treat  the  contract  as  rescinded.    He 
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fibbuld,  bj  word  and  deed  alike)  have  manifested  to  leacks, 
afid  to  the  world,  bis  disaffirmance  of  the  written  contract 
To  permit  a  party  to  lie  by,  after  the  discovery  of  the  mis- 
take,  and  speculate  upon  his  adversary,  is  neither  legal  nor 
equitable. 

2.  The  possession  having  passed  to  the  grantee,  the 
grantor  cannot  be  put  in  statu  qv>o^  and  for  that  reason  the 
contract  cannot  be  rescinded. 

III.  The  court  having  found  that  there  was  no  need  of 
any  offer  to  rescind,  on  the  part  of  Stille,  the  instruction  in 
regard  to  what  would  constitute  a  valid  offer  in  snch  case, 
becomes  of  no  moment  or  importance.  This  question  did 
not  influence  the  decision.  If  there  was  no  necessity  of  snch 
an  offer  on  the  part  of  Stille,  the  evidence  and  the  instruc- 
tion upon  this  point  may  be  laid  out  of  the  case. 

IV.  Under  the  statutes  of  1858,  this  note  having  been 
transferred  in  good  faith  before'  due,  it  was  not,  in  the  hands 
of  the  plaintiff  (an  innocent  holder),  subject  to  the  equities 
between  I  sacks  and  Stille. 

The  opinion  of  the  court  was  delivered  by 

Bailet,  J. — In  this  action  which  was  brought  in.  the 
court  below  to  recover  of  the  plaintiffs  in  error  the  amount 
of  a  promissory  note  given  as  part  of  the  consideration  for 
ten  acres  of  land  adjacent  to  the  city  of  Leavenworth,  the 
principal  reliance  on  the  part  of  the  defense,  was  an  alleged 
mistake  of  the  parties  to  the  sale.  The  land. actually  con- 
veyed being  different  from  and  of  far  less  value  than  that 
shown  to  the  plaintiffs  in  error  before  the  purchase,  and 
which  they  supposed  they  were  purchasing. 

[*383]  The  jury,  under  the  instructions  of  the  court,  found 
among  other  things: 

1st.     That  Stille  was  mistaken; 

2d.  That  John  U.  McDowell,  the  agent  of  the  vendor, 
in  making  the  sale  to  Stille,  was  mistaken,  but  that, 

3d.    Andrew  J.  Isacks,  the  vendor,  was  n^t  mistaken. 
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The  charge  of  the  court  to  the  jury  on  this  part  of  the 
case  was  as  follows:  '^The  maia  questioo,  or  the  one  abont 
which  there  is  the  most  controversy,  is  the  question  of  mis- 
take, and  in  regard  to  this  question,  I  say  to  yon,  that  be- 
fore yon  can  find  that  there  was  a  mistake  on  the  part  of 
either  of  the  parties,  you  ninst  be  satisfied  of  that  fact  be- 
yond a  reasonable  doubt"  The  counsel  for  defendants 
(now  plaintiffs  in  error),  excepted  to  this  charge  and  bring 
their  petition  in  error  to  this  court. 

It  is  well  settled  that  mistakes  of  the  kind  alleged  by 
plaintiffs  in  error  may  be  corrected  on  sufficient  proof; 
hence  the  only  question  that  can  arise  upon  this  point  is  as 
to  the  sufficiency  of  the  proof  y  and  upon  this  point  the  au- 
thorities are  well  agreed,  if  not  as  to  the  precise  language, 
yet  as  to  the  effect  and  substance  of  the  rule.  In  the  case 
of  OiUeepie  v.  Moony  Chancellor  Kent,  after  a  full  and  care- 
ful review  of  the  previous  decisions,  concludes  by  saying: 
'*Tbe  cases  all  concur  in  the  strictness  and  difficulty  of  the 
proof,  but  still  they  all  admit  it  to  be  competent,  and  the 
only  question  is,  does  it  satisfy  the  mind  of  the  court?" 
{OUleepie  v.  Jfooriy  3  John.  Ohancery  Cases.  585.)  An^  in 
the  subsequent  cases  of  Lyman  v.  the  27.  S.  Insurance  Co., 
the  learned  Chancellor  says:  ^'The  cases  which  treat  of  this 
head  of  equity  jurisdiction,  reqnire  the  mistake  to  be  made 
^ut  in  the  most  clear  and  decided  manner,  and  to  the  efitire 
satisfaction  of  the  court.  "  (Id.,  632.  See  also  same  case  17 
Johnson  R.,  373.) 

[*384]  Such  in  effect  and  in  language  slightly  varied,  is 
the  rule  laid  down  in  the  most  carefully  considered  cases  un- 
der this  head,  and  it  is  obvious  that  the  rule  as  given  to 
the  jury  by  the  court  below  is  in  terms  different  and  con- 
siderably more  stringent.  The  language  used  in  the  charge 
of  the  court  can  only  be  strictly  applicable  to  cases  arising 
under  the  Criminal  Code,  and  has  as  yet  no  judicial  sanction 
as  applied  to  civil  practice. 

As  the  conclusion  we  have  arrived   at  upon  this  point 
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\nl^  involve  the  necessity  of  a  new  trial,  we  deem  it  proper 
to  advert  briefly  to  one  other  ruling  of  the  judge  who 
tried  the  cause,  touching  the  offer  to  rescind  the  contract. 
The  court  charged  ^'that  in  order  to  constitute  an  offer 
to  rescind  the  contract  the  defendant  must  at  the  time  liave 
tendered  a  deed,  bnt  that  if  he  simply  verbally  offered  to 
deed  back  the  lots  without  at  the  same  time  tendering  such 
deed,  it  was  not  in  law  an  offer  to  rescind."  We  conceive 
the  rule  of  law  on  this  point  to  be,  that  the  averment  of 
an  offer  to  rescind  would  be  established  by  proof  that  the 
opposite  party  had  prevented  or  dispensed  with  a  formal 
tender  of  a  deed.  ^New  trial  granted. 
All  the  justices  concurring 


Ohiok  bt  al.  v.  Willbtts. 


1.  NoTB  AND  MoBTeAOB:  Lex  loci.  Defendant  below  in  Missonri  made 
hiB  note  dated  April  6th,  1858,  payable  one  day  after,  and  Ausrnst  12tli, 
1858,  in  Kansas,  gave  a  mortgaf?e  to  secure  it,  sMpuIating  therein  that 
if  default  was  made  in  the  payment  of  the  note  for  two  years  from  the 
date  of  the  mortgage,  thatinstmment  might  be  foredoeed;  held  that  the 
contract  as  it  stood  after  making  the  mortgage,  was  a  Kansas  contract; 
that  the  daose  in  the  mortgage  was  effective  [*385J  to  change  the  terms 
of  the  note  and  extend  the  time  of  payment  with  reference  to  the  land, 
two  years  from  the  date  of  the  mortgage,  that  a  suit  brought  thereon 
Auo^ust  18th,  1863,  was  too  late.' 

2.  Limitation:  Eguity,  Distinctions  between  our  statutes  of  limita- 
tion and  those  of  England  pointed  out.  The  distinctions  between  ae* 
tions  at  law  and  suits  in  equity,  are  abolished.  The  statutes  of  limita- 
tion apply  equally  to  both  classes.  They  apply  to  the  sub^ject-matter 
and  not  to  the  form  of  the  action. 

3. .    An  action  upon  a  specialty  or  any  agreement,  contract  or 

promise  in  writing  must  be  brought  within  two  years,  whatever  the  re* 

lief  demanded  may  be.    (Sec.  20,  Civil  Code.}' 

"^"^^~"— ^— >— ^^"— ^"^"^i^^— ^^— ^— ^.— ^— ^^^^«— ^•^^^^— ^"^— ^■— •— •^— — ^■^^^^^■^■^^i«M»^.»^— — ^»i^— ^.^^fc 

[1]  8«0  caxea  dted  in  note  Co  App*  t*.  Bridge,  1  Baa.  [Daaater*!  Ed .],  689,  alM  Clark  «. 
Beylum,  and  note^  Id.,  966.  Note  «ad  Mortgige  on*  contmotyUkutnled.  Mungt* 
Knight^  8  Eas.,  466, 

[a]  See  JBaeku8  v«  Oiark  1  Xaa.  [Daaaler'a  Bd.],  387 ;  a&dnotoalao  Marion  «.  ShmrUgk 
and  note.  Id. ,  636;  JJMs  V.  iniMf  8  Kaa.  886. 
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4.  MoRTGAOBS.  DistincticNi  between  mortgages  ateommon  latr«  aod 
in  this  State,  pointed  oat,  and  the  hiatoty  of  the  innoyations  traced. 
The  equity  of  redf'mption  was  the  right  of  the  mortgagor  to  have  the 
rents  and  profits  applied  pro  tanto  to  the  cancellation  of  the  debt,  and 
the  right  to  pay  in  money  and  apply  to  a  Court  of  Equity  for  a  removal 
of  the  cloud  cast  by  the  mortgage  on  the  title.  In  this  State  the  com* 
mon  law  attributes  of  mortgages  have  been  by  statute  wholy  set  aside, 
and  the  ancient  theories  demolished.  The  statute  gives  the  mortgagor 
the  right  of  possession  even  after  breach,  and  confines  the  remedy  of 
the  mortgagee  to  an  ordinary  action  and  sale  of  the  mortgaged  premises 
— ^negativing  the  idea  of  title  in  the  mortgagee.* 

5»  -*-^ — :  Limitation,  A  mortgage  is  a  mere  security,  although  in  the 
form,  of  a  conditional 'Conveyaiioe,  creatbg  a  Hen  upon  the  property, 
but  vesting  no  title  and  giving  no  right  of  possettion  whatever,  either 
before  or  after  breach,  and  does  not  limit  the  mortgagor's  right  to  con- 

'  trol  it  except  that  the  security  shall  not  be  impaired.  He  may  pass 
title  by  sale  subject  to  the  lien.  A  mortgage,  is  included  in  the  iimita* 
tion  prescribed  by  Sec.  20,  Civil  Code. 

Error  from  Shawnee  District  Court. 
Ths  facte  of  the  case  appear  in  the  opinion  of  the  court 
Nathan  P.  Cwe^  for  plaintiffs  in  error. 

let.  Tlie  note  sued  upon  wae  entitled  to  days  of  grace, 
and  the  conrt  shonid  have  so  charged. 

2d.  The  conrt  erred  in  charging  the  jury  that  the 
plaintiff's  right  of  action  was  barred  by  the  limitation  of 
two  years.    {Auld  v.  BtUcher^  ante  p.  130.) 

[*386]  8d.  The  new  promise  in  writing  took  tlie  cause 
out  of  the  statute,  and  being  a  Kansas  contract  the  two 
year  act  did  not  apply.  (Id.,  18  Cal. — ;  11  Wheat.,  309; 
1  Pet.,  36i;  2  Pick.,—;  3  Iowa,  418;  Ang.  on  Lim.,  208; 
6  Bac  Ab  ,  399.) 

4th.  Tlie  old  note  was  a  good  consideration  for  the  new 
promise,  and  it  being  incorporated  into  the  mortgage  they 
became  a  Kansas  instrument    (3  Iowa,  418.) 

[3]  Stotus  of  mortgages,  and  ■Imilar  lions  oonsldereitl.  Bos  Seibert  v,  Thomp$on^  I 
Kas.,  73;  Bnnner  v,  DigeloWf  Id.,  BO);  B'^Unev.  lliatttl^  Id.,  101;  Curtlt  v.  BucUepp 
H  Id., 466;  PriichtU «.  JiUdMl,  17  Id.,  858;  BlandUn  v.  Wade,  90  Id.,  M4;  At€3Band$r 
V,  Shonyo,  Id.,  707;  atckUtm  «•  D^V^  V  Id.,  165;  Bmrhawt «.  Jluteheion,  Id.,  630 
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5th.  Statutes  of  limitation  being  in  the  nature  of  pmal 
acts  are  to  be  strictly  pursued. 

6th.  The  mortgage  being  good  at  the  time  the  suit  was 
brought)  plaintiff  had  a  right  to  a  sale  of  the  land  although 
the  note  may  be  barred.    (Ang.  on  Lim., — .) 

7th.  The  debt  being  morally  due,  the  plaintiff  had  a 
right  to  a  decree  of  foreclosure  against  the  land.  (2  HilU 
iard  Mort.,  18;  8  Metcalf,  87.) 

8th.  A  mortgage  is  a  security  in  rem.  Plaintiff  looks 
only  to  the  land  for  payment  (3  Hilliard  Mort,  88;  22 
Pick.,  71.) 

9th.  The  pleading  was  ample — ^plaintiff  should  hare 
recovered.  (See  19  111.,  191;  12  Id.,  146;  1  Pet,  151;  1 
Mich.,  40;  4  Penn.  St,  821;  10  Id.,  129;  2  R.  I.,  401;  14 
N.  H.,  422;  9  Cow.,  674.) 

10th.  The  statute  commenced  running  from  the  last 
day  of  grace.    (Ang.  Lim.,  96;  1  Shep.  [Maine],  45.) 

J.  <6  D.  Brockway^  tor  defendant  in  error. 

The  proposition  that  the  making  of  a  mortgage  by  de- 
fendant to  plaintiff  to  secure  the  payment  of  the  note,  con- 
stituted the  making  of  a  new  note  entitled  to  three  days 
grace  is  monatrovs.  There  was  no  agreement  in  the  mort- 
gage which  either  amounted  to  a  new  note  or  which  ex- 
tended the  time  of  the  payment  of  the  note  which  had  been 
made. 

The  giving  of  the  mortgage  did  not  suspend  the  right  of 
the  plaintiff  to  bring  an  action  on  the  note.  The  mortgage 
was  a  mere  collateral  security,  and  did  not  become  a  [*387] 
part  of  the  note,  nor  take  its  place,  nor  in  any  way  modify 
it.  Ko  agreement  to  extend  the  time  for  the  payment  of 
the  note  being  found  in  the  mortgage,  none  can  be  implied. 
(Z7.  8.  V.  Hodge  J  6  How.,  279;  5  Barb.,  409;  8  Pick.,  458; 
17  Id.,  150.) 

2d.  The  plaintiff's  cause  of  action  was  barred  when  the 
suit  was  commenced.    The  note  bears  date  April  6th,  1858, 
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and  was  made  in  Missouri.  The  mortgage  is  dated  August 
12tb,  1858,  and  was  executed  in  Kansas.  K  the  giving  of 
the  mortgage  was  an  acknowledgment  of  an  existing  lia- 
bility within  the  meaning  of  the  statute,  then  the  statute 
of  limitations,  again  begun  to  run  on  the  note  on  the  12th 
day  of  August  1858,  and  it  is  unimportant  whether  the 
note  then  came  under  the  two  or  the  three  years  statute, 
because  in  either  case  it  was  barred  long  before  the  action 
was  commenced. 

Granting  that  the  note  had  three  years  to  run  after  the 
date  of  the  mortgage — in  that  case  an  action  could  not 
have  been  maintained  on  the  note  later  than  the  12th  day 
of  August  1861.  But  the  action  was  not  commenced  till 
the  18th  day  of  August  1863.  The  note  then  being  barred, 
did  not  the  mortgage  which  was  only  collatteral  to  the  note> 
become  unavailable? 

When  a  note  is  sold^  the  mortgage  given  to  secure  its 
payment  passes  with  it.  When  a  note  is  paid,  the  mort- 
gage is  gone.  When  by  lapse  of  time  the  note,  the  princi- 
pal debt,  becomes  unavailable,  is  not  the  mortgage  the 
mere  collateral  security  for  its  payment,  equally  unavaila- 
ble?   {Jackson  v.  SackeU,  7  Wend.,  94;  15  N.  T.,  505.) 

But  the  right  of  action  on  the  mortgage,  admitting  that 
it  survived  the  note,  was  barred  before  suit  was  brought. 

It  was  made  and  became  a  lien  on  the  real  estate  de- 
scribed in  it  on  the  12th  day  of  August  1858,  and  was  to 
run  two  years.  In  the  computation  of  the  two  years,  the 
12th  day  of  August  1858,  the  day  of  its  date,  must  be  in- 
cluded, [^388]  and  consequently  on  the  11th  of  August 
1860,  it  became  due,  and  the  statute  then  began  to  run, 
and  the  latest  day  on  which  the  action  could  have  been 
maintained,  was  the  11th  of  August  1863.  3ut  the  action 
was  not  commenced  till  the  13th,  two  days  afterwards. 
{Pierpont  v.  Orahxvm^  4  Wash.,  232;  see  Ang.  on  Lim., 
48.) 

If  then  the  plaintiff's  cause  of  action   was  barred,  tlie 
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substance  of  the  charge  of  the  court  was  correct,  and  re- 
ferring to  the  wrong  statute,  or  giving  a  wrong  reason  for 
a  correct  conclusion,  is  no  ground  for  a  reversal  of  the 
judgment.  The  record  shows  that  the  plaintiff's  cause  of 
action  was  barred  and  that  he  was  not  entitled  to  recover  on 
the  state  of  the  pleadings.  (1  liill.,  336;  12  Id.,  205;  2  Com., 
193.) 

As  to  the  rules  ibr  computation  of  time,  see  ( Angell  on 
Limitations,  43;  Presley  v.   WtlUame^  15  Mass.,  193;  8 

Denio,  12;  Storj  on  Prom.  Notes,  Sees.  211-12-18.) 

■ 

The  opinion  of  the  court  was  delivered  by 

Orozibb,  0.  J.r— Two  questions  are  presented  by  the 
record:  jFirst.  Which  law,  the  twentieth  section  of  the 
Code,  or  the  second  section  of  the  ^'amendatory  act,"  pre- 
scribes the  limitation;  and  Second.  When  an  action  upon  a 
promissory  note,  secured  by  a  mortgage  on  real  estate,  is 
barred  by  the  statute  of  limitations,  has  the  mortgagee  any 
remedy  upon  the  mortgage?  These  are  the  facts:  On  the 
sixth  day  of  April,  1858,  at  Kansas  City,  in  the  State  of 
Missouri,  the  defendant  executed  to  the  plaintiffs  his  promis- 
sory note,  payable  one  day  after  date.  Afterwards,  and 
on  the  12th  day  of  August  of  that  year,  the  defendant,  to 
secure  the  payment  of  the  note,  executed,  in  this  State,  a 
mortgage  upon  some  lots  in  Topeka,  which  mortgage  con- 
tained a  stipulation  that  if  default  was  made  in  the  pay- 
ment of  the  note  for  two  years  from  the  date  of  the  mort- 
gage, that  instrument  might  be  foreclosed,  etc.  On  August 
13,  1863,  a  suit  was  instituted  upon  the  note  and  [*889] 
mortgage,  and  the  facts,  as  above  stated,  being  admitted 
judgment  was.  rendered  for  the  defendant.  To  reverse 
chat  judgment  this  proceeding  is  instituted. 

The  note  having  been  made  in  Missouri,  would,  under 
the  act  of  February  10,  1859,  have  been  barred  in  two 
years  from  the  passage  of  that  act,  if  there  were  nothing 
else  to  be  considered.     By   a  stipulation   in  the  mortgage, 
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the  ciine  of  payment  was  deferred  two  years  from  Angnst 
12,  1858. 

The  mortgage  having  been  made  in  tliis  State,  was  the 
arrangement,  with  reference  to  onr  statntc  of  limitations, 
a  Kansas  or  Missouri  contract?  Although  no  change  was 
made  upon  the  face  of  the  note,  yet  the  clause  of  the  mort- 
gage referred  to  was  effective  to  cHange  its  terms  as  if 
written  across  its  face.  The  time  of  its  payment,  with  ref- 
erence to  the  land,  was  extended  two  years.  Its  payment, 
as  against  the  land,  could  not  be  entbrced  before  that 
time;  nor  would  the  limitation  laws  be^in  to  run  against 
it  until  the  expiration  of  that  time.  Tliese  changes  in  the 
original  contract  were  effected  by  the  paper  which  was 
executed  in  this  State.  The  contract  evidenced  by  the 
mortgage  is  essentially  different  from  that  set  out  in  the 
note,  and  must  control  it.  Therefore,  the  contract,  as  it 
stood,  after  the  making  of  the  mortgage,  was  a  Kansas 
contract,  and  would  not  be  barred  in  two  years. 

The  statutes  of  limitation  of  this  State  are  wlioUv  unlike 
the  English  statute,  and  differ  materially  from  the  limita- 
tion laws  of  those  states  which  have  adhered  to  the  com- 
mon law  forms  of  action  and  modes  of  procedure.  Those 
statutes  apply,  in  terras,  to  the  forms  of  the  action  at  law 
and  contain  no  provisions  concerning  an  equitable  pro- 
ceeding. If  a  party  had  concurrent  remedies,  one  at  law,^ 
the  other  in  equity,  courts  of  equity  applied  the  limitation 
prescribed  for  the  action  at  law.  But  in  all  other  cases 
they  were  said  to  act  merely  in  analogy  to  the  statutes, 
and  not  in  obedience  to  them. 

[^390]  In  this  State,  the  case  is  entirely  different.  The 
distinction  between  actions  at  law  and  suits  in  equity  is 
abolished;  and  the  statutes  of  limitation  apply  equally  to 
both  classes  of  cases.  They  were  made  to  apply  to  the 
subject  matter,  and  not  to  the  form  of  the  action.  In  Eng- 
land and  the  states  referred  to,  a  limitation  different  from 
that  prescribed  for  simple  contracts  in  writing,  was  pre- 
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scribed  for  specialties.  Here,  "an  action  upon  a  specialty, 
or  any  agreement,  contract  or  promise  in  writing,*^  must 
be  brought  within  three  years;  and  it  matters  not  what 
the  relief  demanded  may  be,  whether  sucli  as  could  for- 
merly be  obtained  only  in  a  court  of  law,  or  such  as  might 
have  been  afforded  by  a  court  of  equity  exclusively. 

Mortgages  here  differ  essentially  from  mortgages  at 
common  law,  and  in  the  states  referred  to.  At  common 
law,  a  mortgage  was  a  conveyance  with  a  defeasance,  and 
gave  the  mortgagee  a  present  right  of  possession.  Upon 
it,  even  before  the  conditions  were  broken,  he  might  enter 
peaceably  or  bring  ejectment.  If  the  condition  was  bro- 
ken, the  conveyance  became  absolute.  If  the  money  was 
paid  when  due,  the  estate  reverted  to  the  mortgagor;  if 
not  so  paid,  the  estate  was  gone  from  him  forever.  After 
a  time,  the  law  of  mortgage  was  so  modified  that  the  legal 
title  was  not  considered  as  having  passed  until  the  condi- 
tion was  broken.  At  a  later  day,  another  still  more  im- 
portant innovation  was  made.  While  it  was  considered 
that,  upon  condition  broken,  the  mortgagee  became  in- 
vested with  the  legal  title,  and  was  entitled  to  possesion, 
yet,  in  that  condition  of  things,  his  title  was  subject  to  a 
defeasance.  The  rents  and  profits  operated  as  cancella- 
tion, j?7V>  tantOj  of  his  conveyance;  and  when  they  reached 
a  sum  sufficient  to  reimburse  his  original  investment,  with 
such  use  as  the  law  allowed,  the  legal  title  reverted  to  the 
mortgagor,  and  he  would  be  entitled  to  the  possession; 
and  he  had  a  right  to  facilitate  this  operation  by  payment 
of  the  money,  and  upon  application  to  a  court  of  equity, 
[*S91]his  title  would  be  disencumbered  of  the  cloud  the  mort- 
gage cast  upon  it.  This  right  of  the  mortgagor  was  called 
"the  equity  of  redemption,*'  and,  considering  the  then 
prevalent  theory  of  mortgages,  the  phrase  was  peculiarly 
appropriate  and  expressive.  The  title  had  passed,  but  he 
had  a  right  to  redeem;  and  it  is  among  the  highest gldries 
of  equitable  jurisprudence,  that  at  so  early  a  day  the 
25—2  KAS. 
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means  of  enforcing  this  right  were  supplied.  Some  of  the 
states  still  adhere  to  the  common  law  view,  more  or  less 
modified  by  the  real  nature  of  the  transaction;  hvd  in  most 
of  them,  practiciiUy,  all  that  remains  of  the  old  theory  is 
their  nomenclature.  In  this  State,  a  clean  sweep  has  been 
made  by  statute.  The  common  law  attributes  of  mort- 
gages have  been  wholly  set  aside;  the  ancient  theories 
have  been  demolished;  and  if  we  could  consign  to  oblivion 
rhe  terms  and  phrases — without  meaning  except  in  refer- 
ence to  those  theories — with  which  our  reflections  are  still 
embarrassed,  tlie  legal  profession  on  the  bench  and  at  the 
bar  would  more  readily  understand  and  fully  realize  the 
new  condition  of  things.  The  statute  gives  the  mortgagor 
the  right  to  the  possession,  even  after  the  money  is  due, 
and  confines  the  remedy  of  the  mortgagee  to  an  ordinary 
action  and  sale  of  the  mortgaged  premises;  thus  negativ- 
ing any  idea  of  title  in  the  mortgagee.  It  is  a  mere  seen- 
rity,  although  in  the  form  of  a  conditional  conveyance; 
creating  a  lien  upon  the  property,  but  vesting  no  estate 
whatever,  either  before  or  after  condition  broken.  It  gives 
"no  right  of  possession,  and  does  not  limit  the  mortgagor's 
right  to  control  it — except  that  the  security  shall  not  be 
impaired.  He  may  sell  it,  and  the  title  would  pass  by  his 
conveyance — subject,  of  course,  to  the  lien  of  the  mort- 
gagee. 

If  we  ai*e  right  in  these  views  as  to  our  statute  of  lim- 
itations, and  the  operation  of  a  mortgage  under  our  law,  the 
English  cases  and  cases  in  Kew  York  and  Ohio,  cited  by 
counsel  for  plaintiffs,  have  no  application  to  the  case  at 
[*392]  bar.  The  statutes  of  limitation  under  which  they 
were  made,  make  distinctions  between  notes  and  mortgages 
which  do  not  exist  here;  and  the  operations  of  notes  and 
mortgages  there  and  here  are  totally  different  The  de- 
cisions are  not  authorities  in  this  case,  for  the  reason  tliat 
they  are  not  applicable,  and  cannot  be  made  so.  If  our  limi- 
tation law  omitted  mortgages,  and  our  law  of  conveyances 
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gave  the  right  of  pofieseion  to  the  mortgagee,  some  of  them 
would  be  in  poiut;  but  as  neither  of  these  conditions  exist 
here,  they  throw  no  light  upon  the  questions  under  con- 
sideration in  the  case  at  bar. 

Oar  conclusions  are,  that  the  twentieth  section  of  the 
Code  prescribes  the  limitation  to  an  action  on  the  note  or 
mortgage,  and  as  the  three  years  expired  on  the  12th  day 
of  August,  1863,  a  suit  commenced  on  the  13  th,  was  too 
late.    Judgment  affirmed. 

All  the  Justices  concurring. 


Oeobob  Rebdt  V,  Pbteb  Gift  st  al. 

1.  Justicb's  Coxtbts:  Practice:  Presumption.  In  an  action  before  a  jus- 
tioe  on  a  replevin  bond,  where  defendant  moved  for  a  dismissal  of  the 
action  on  grounds  not  appearing  on  the  face  of  the  papers,  held  that  if 
any  of  the  grounds  set  forth  axe  sufBcient  for  a  dismissal  such  grounds 
would  be  sufficient  as  a  plea  in  bar;  and  if  sustained  by  proof  would  be 
a  complete  bar  to  another  suit.  Where  the  record  shows  a  judgment 
in  such  case  for  defendant  of  dismissal  with  costs,  it  is  to  be  presirmed 
that  the  magistrate  had  sufficient  proof  to  sustain  it;  that  such  would  be 
in  effect  a  trial  and  judgment  upon  the  merits,  disposing  of  the  cause 
of  action,  and  appealable  from  to  the  District  Court 

2.  Appsal:  Pleading.  On  appeal  of  such  action  to  the  District  Court 
by  plaintiff  below,  who  filed,  together  with  the  transcript  and  papers, 
a  sufficient  petition  and  precipe  for  summons,  which  was  issued  and 
served  on  defisndant  who  appeared  in  the  case,  a  ground  for  dismissing 
the  appeal,  '*that  the  petition  does  not  [*393]  state  facts  sufficient  to 
constitute  a  cause  of  action  on  appeal,''  held  untenable;  such  objection 
should  be  taken  advantage  of  by  demurrer. 

3.  Rbcobd:  Defective,  The  way  to  obviate  an  objection  '*  that  the  rec- 
ord of  the  justice  is  defective  in  substance  and  form,''  is  by  suggesting 
a  diminution  of  the  record. 


.  :  New  action.  In  such  case  in  the  Distnct  Court  where  the  de- 
fendant answered  to. said  petition  and  the  plaintiff  replied,  asnbsisting 
right  fif  action  on  the  b<nid,  of  which  the  District  Court  had  original 
jurisdiction,  existed,  and  the  proceeding  was  valid  as,  in  effect,  the 
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oommencement  of  a  new  action.    The  dismissal  of  the  appeal  woald 
not  have  preTented  a  jadgment  nnless  pleaaed.* 

5.  SuPBBMB  Coubt:  Remew,  Section  526  of  the  Civil  Code  gives  power 
to  the  Supreme  Oonrfc  to  review  a  judgment  of  the  District  Court,  dis- 
missing an  appeal  from  a  justice's  judgment  of  dismissal,  where  the 
costs  of  appeal  are  adjudged  by  the  District  Court  against  the  appel- 
lant. 

Error  from  Marshall  District  Court. 

Thb  ^^  petition  on  appeal"  filed  in  the  DiBtrict  Court  on 
the  appeal  of  this  case  by  plaintiff,  set  forth:  "XHe  said 
plaintiff,  G^rge  Reedy,  complains  of  Mary  Miller,  Peter 
Gift,  and  A.  Yaught,  for  that  on  the  21st  day  of  Febraarj, 
A,  D.  1863,  they  executed  their  certain  bonds  in  an  action 
of  replevin  then  pending  before  William  P.  Hess,  a  jus- 
tice of  the  peace  for  MarysvIUe  township,  Marshall  county, 
Elansas,  in  an  action  of  replevin,  wherein  Mary  Miller 
was  plaintiff  and  George  Reedy  was  defendant,  which 
bond  was  then  and  there  approved  by  George  D.  Swear- 
inger,  sheriff  of  Marshall  county,  Kansas,  which  had  a 
condition  thereunder  written  in  the  words  and  figures  fol- 
lowing, to-wit:  (reciting  the  condition  of  the  bond  in  form 
required  by  statute),  all  of  which  will  more  fully  appear 
by  reference  to  a  copy  of  the  bond  hereto  attached  and 
made  a  part  of  this  petition. 

And  the  said  George  Reedy,  plaintiff,  further  complains 
that  on  the  trial  of  said  cause  before  John  L.  Laclair,  a 
justice  of  the  peace  for  Marysville  township,  Marshall 
county,  Kansas,  on  the  1st  day  of  June,  1863,  wherein 
Mary  Miller  was  plaintiff  and  George  Reedy  was  defend- 
ant, the  said  Mary  Miller  failed  to  prosecute  her  action  to 
effect,  and  to  return  the  property  when  it  was  adjudged  to 
be  returned,  and  pay  all  costs  and  damages  which  were 

[1]  When  parUesoome  Toloxitarily  into  the  DlsMctOovirt  to  litigate  ft  mUler  of  wli^ 
oan  take  cognizance,  and  which  I0  within  the  Aoope  of  ita  jartadlottoa,  and  make  no  ob- 
JeoOon  to  the  fbnn  of  the  unroceedlnga,  they  will  not  be  heard  to  taj  that  the  oonrt  had  no 
juiiadution,  or  that  Iti  Judgment  la  not  Mndlng.  {fihmUf  «.  Jinn,  1»  Km^  116;  EoOgU 

«.  J3arton,23Id..7ii.) 
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awarded  against  her,  and  that  this  plaintiff,  George  Reedy, 
[*394]  obtained  a  judgment  by  the  consideration  of  John 
L.  Laclair,  justice  of  the  peace  aforesaid,  against  the  said 
Mary  Miller,  for  the  sum  of  one  hundred  dollars  on  the 
1st  day  of  June,  A.  D.  1863,  as  aforesaid.  And  after- 
wards, to-wit:  on  the  3d  day  of  June,  1863,  this  plaintiff 
caused  an  execution  to  be  issued  by  said  John  L.  Laclair, 
a  justice  of  the  peace  aforesaid,  by  whom  the  said  judg- 
ment was  rendered  against  the  said  Mary  Miller,  and  di- 
rected to  James  Gray,  constable  for  Marysville  township, 
Marshall  county,  Kansas,  and  the  said  constable  after 
wards,  to-wit:  on  the  26th  day  of  June,  A.  D.  1863,  re- 
turned said  execution  to  the  justice,  John  L.  Laclair,  with 
the  following  return  indorsed  thereon:  "Received  this 
writ  at  4  o'clock  P.  M.,  on  the  3d  day  of  June,  A.  D.  l863. 
I  hereby  certify  that  after  diligent  search  1  can  find  no 
goods  or  chattels  of  Mary  Miller  in  Marshall  county,  Kan- 
sas, whereon  to  levy.  Given  under  ray  hand  this  26th 
day  of  June,  A.  D.  1863.  (Signed)  James  Gray,  Consta- 
ble.    Wherefore,"  etc. 

Other  facts  in  the  case  appear  in  the  opinion* 

Elmore  <6  Martin^  for  plaintiffs  in  error. 

If  the  court  was  correct  in  dismissing  the  appeal,  it  can 
only  be  on  the  first  ground  assigned  in  the  motion.  The 
second  ground  assigned  is  certainly  no  ground  for  dismiss- 
ing the  appeal.  It  may  be  a  good  motion  to  go  to  the  mer- 
its of  the  cause  of  action  assigned  in  the  petition,  but  fur- 
nishes no  ground  for  dismissing  cm  appeal.  And  the  same 
objection  exists  as  to  the  third  ground  assigned.  If  that 
was  good  for  any  purpose  at  that  stage  of  the  proceedings, 
[^395]  it  was  for  a  diminution  of  the  record  in  the  case. 
The  court  was  not  warranted  in  dismissing  the  appeal  (15 
Ohio,  658). 

As  a  general  proposition  there  are  only  two  classes  of 
reasons  for  dismissing  an  appeal: 
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Ist    For  some  irregularity  in  perfecting  the  appeal;  and 

2d.  '  Oases  from  which  appeals  are  not  allowed. 

The  appeal  in  this  case  was  regular  in  all  the  particulars 
required  by  law.  (Oonip.  Laws  1862,  p.  634,  sections  104, 
105  and  106.) 

The  only  proposition  then  to  examine  is,  was  the 
]udgment  such  as  could  be  appealed  from?  Appeals  are 
allowed  in  all  cases  under  Sec.  103  of  the  Justices  Act 
(Comp.  Laws,  p.  634),  not  otherwise  specially  provided  for, 
and  we  must  resort  to  Sec.  115  of  the  Justices  Act  to 
find  the  exceptions  (Oomp.  L.,  p.  636),  and  this  case  is  cer- 
tainly  not  included  in  any  of  the  cases  mentioned  in  this 
section,  and  therefore  subject  to  appeal. 

But  is  the  judgment  in  this  case  a  final  judgment^  as 
contemplated. by  section  103?  The  action  of  the  court 
was  ^'a  final  determination  of  the  rights  of  the  parties''  in 
this  action,  within  Sec.  186,  of  the  Code.  We  draw  a  dis- 
tinction between  a  determination  of  the  rights  of  the  par- 
ties in  the  cavse  of  action,  and  the  rights  of  the  parties  in 
an  action^  and  think  this  the  proper  distinction.  The 
rights  of  the  parties  were  certainly  determined  in  this 
particular  action.  The  judgment  for  costs  is  without 
doubt  a  final  judgment;  for  after  the  commencement  of  the 
suit,  the  costs  of  the  suit  is  as  much  a  part  of  the  rights 
aiid  liabilities  of  tlie  parties  in  the  action,  as  the  original 
cause  of  action. 

Suppose,  however,  as  a  general  proposition,  judgment 
for  costs  and  orders  of  dismissal  are  not  such  judgments 
as  can  be  appealed  from.  The  ground  upon  which  the 
justice  dismissed  the  appeal  goes  directly  to  the  merits  of 
the  action,  and  absolutely  determines  the  rights  of  the 
[*396]  parties  in  the  cause  or  basis  of  action,  and  is  a  final 
determination  of  the  rights  of  the  parties  in  the  cause  of 
action.  The  motion  is  in  effect,  and  substantially  a  plea  in 
bar  or  a  demurrer,  and  must  be  so  treated.  It  was  treated 
so  by  the  court  and  by  the  parties,  whether  properly  or 
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improperly  is  immaterial.  And  the  court  heard  and  de- 
termined the  matter  as  fully  and  completely  as  it  could 
have  been  determined  by  a  jury  or  the  court  in  an  actual 
trial  on  the  merits  or  by  demurrer.  And  if  so  treated  either 
as  a  plea  in  bar  or  a  deuuurrer,  the  judgment  or  order  is 
unquestionably  a  final  judgment.  (3^  Bouviers  Ins.,  526, 
526:  2  Tidds  Prac,  729-730.) 

The  District  Court  would  have  either  appellate  or  con- 
current jurisdiction.  (1  Comp.  Laws,  p.  451,  Sec.  1;  p.  233 
Sec.  664;  case  of  Wooater  v.  McKinley^  1  Kas.,  317  [DasA- 
lers  Ed.],  300.) 

If  either,  then  the  defendants  were  estopped  from  mak- 
ing this  motion  to  dismiss  the  appeal  after  having  answer- 
ed in  the  District  Court.  (9  Ohio  S.,  498;  7  Id.;  233;  15 
IJ.,  483.) 

If  the  District  Court  however,  has  only  appellate  juris- 
diction and  would  have  jurisdiction  over  the  subject-mat- 
ter by  appeal,  it  is  immaterial  whether  the  judgment  was 
such  as  could  be  appealed  from  or  not.  As  a  matter  of  fact 
if  the  appeal  was  rightfully  or  wrongly  taken  and  the 
parties  came  in  and  filed  their  pleadings  or  appearances  to 
the  action,  they  cannot  after  this  make  a  motion  to  dismiss 
for  want  of  jurisdiction  or  for  the  reason  that  the  judgment 
was  such  as  could  not  be  appealed  from. 

If,  however,  we  are  still  wrong,  we  say  the  court  had  no 
right  to  give  judgment  for  costs  in  the  case,  and  the  court 
having  bo  entered  a  judgment  in  this  case  it  is  error.  (15 
Ohio,  488;  8  Ohio,  210.) 

W,  W.  Outhriey  for  defendaqts  in  error. 

The  real  question  now  at  issue  is,  did  the  court  below  en 
in  holding  that  Justice  Manning,  in  dismissing  this  [*397] 
action  in  his  court,  rendered  no  final  jitdgmefU — not  as 
to  whether  tlie  justice  erred  in  so  doing.  If  the  justice 
erred,  the  plaintifi'  had  his  remedy  in  error.  Ho  sought 
only  the  remedy  of  an  appeal;  had  he  such  a  remedy^ 
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Sec.  103  (Stat.,  1862,  p.  634),  gives  this  remedy  if  it  ex- 
ists at  all:  ^'  Either  party  may  appeal  from  the  final  judg- 
ment  of  any  justice."  A  final  judgmeut  is  such  as  Sec.  380 
(p.  186)  specifies:  '^The  final  determination  of  the  rights  of 
the  parties  in  an  action. '* 

The  construction  of  this  section  was  given  in  the  case  of 
BkaTii  V.  Ilea  (7  Ohio  St.,  235),  wherein  the  court  says 
that  ''an  order  dismissing  a  case  for  defect  or  irregularity 
of  process,  or  in  the  service  of  process,  and  in  no  way 
founded  on  or  passing  upon  the  allegations  of  the  parties 
in  their  pleadings,  cannot  be  considered  afinaljudgmenC^ 

This  case  having  been  dismissed  by  the  court,  is  not 
properly  pending — no  final  judgment  vxu  rendered — there- 
fore the  District  Court  had  no  jurisdiction  in  the  premises. 
(See  also  p.  235,  10  Ohio  St.,  622-623;  12  John.  Chan. 
507,  as  to  wha,t  is  a  final  judgment;  1  Abbott's  N.  Y.  Dig., 
p.  126,  notes  12,  14,  25,  judgments  for  costs  not  a  final 
judgment.)  Filing  of  pleadings  in  District  Court  did  not 
give  jurisdiction.  District  Court  had  no  jurisdiction  over 
case.     (Stat.,  1862,  p.  454,  Sec.  1.) 

The  opinion  of  the  court  was  delivered  by 

Croziek,  C.  J. — One  Mary  Miller  brought  a  suit  in  re- 
plevin before  John  L.  Ladair,  a  justice  of  the  peace,  against 
George  Reedy,  the  plain tifif  in  error,  for  the  recovery  of  a 
sorrel  mare.  The  writ  was  served  and  the  property  deliv- 
ered to  Mrs.  [*398]  Miller,  who  executed  a  bond  in  the  or- 
dinary form,  with  Gift  and  Vaught,  the  defendants  in  error, 
as  her  sureties.  Mrs.  Miller  failed  to  prosecute  her  action, 
and  judgment  was  rendered  against  her  for  one  hundred 
dollars  and  costs;  upon  which  judgment  execution  was  is- 
sued and  returned,  **no  goods."  Suit  was  then  brought  by 
Reedy  before  E.  C.  Manning,  a  justice  of  the  peace,  against 
Mrs.  Miller,  Gift  and  Vaught,  upon  the  replevin  bond.  A 
very  full  bill  of  particulars  was  filed  by  Reedy,  setting  out 
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the  foregoing  facts.  Mrs.  Miller  was  not  served.  Gift  and 
Yauglit  filed  a  motion  to  dismiss,  setting  out: 

1st.  There  was  no  judgment  in  the  action  of  replevin, 
because  the  justice  who  pretended  to  render  the  judgment 
had  not  filed  a  bond  with  a  revenue  stamp  upon  it,  nor 
was  there  a  revenue  stamp  upon  his  oath  of  office. 

2d.  The  constable  who  served  the  writ  was  not  a  consta- 
ble, having  failed  to  file  a  bond  and  oath  of  office  with 
revenue  stamps  thereon. 

3d.    Ko  order  of  delivery  was  issued  by  the  justice. 

4th.  The  execution  against  Mrs.  Miller  was  returned 
within  thirty  days. 

5th.  Mrs.  M.  had  interest  in  property  belonging  to  es- 
tate of  her  deceased  husband. 

6th.    The  action  was  npt  tried  at  the  right  time. 

7th.  No  revenue  stamp  upon  the  certificate  showing 
when  the  constable  received  the  writ. 

This  motion  was  sustained,  the  cause  dismissed  and 
judgment  rendered  against  Beedy  for  costs,  Beedy  there- 
upon appealed  to  the  District  Court  He  filled  a  petition, 
counting  upon  the  bond  and  setting  out  the  replevin,  ^he 
execution  of  the  bond,  the  judgment,  execution  and  re- 
turn of  ^'no  goods"  of  Mrs.  Miller,  and  asking  judgment 
against  her  and  Gift  and  Yaught,  for  one  hundred  dollars 
and  interest,  at  ten  per  cent  from  June  1st,  1863.  This 
petition  was  filed  Sept.  3d,  1863.  On  that  day  a  summons 
was  issued  which  was  served  on  Gift  and  Yaught  by  the 
[*399]  sheriff.  On  the  3d  of  October,  Gift  and  Vaught 
filed  an  answer  setting  out  the  same  matters  contained  in 
their  motion  before  the  justice  to  dismiss;  and  on  the  same 
day  filed  a  motion  to  dismiss  the  appeal  on  the  grounds^ 
1st.  There  was  no  judgment  below  from  which  an  appeal 
could  lie.  2d.  The  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  on  appeal;  and,  3d.  The  tran- 
script of  the  justice  was  defective  in  substance  and  forn^ 
Eleedy,  Oct.  16th,  tiled  reply  denying  the  allegations  of  the 
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answer.  At  the  BQCceeding  terra  of  the  District  Court 
the  appeal  was  dismissed  and  a  judgment  rendered  against 
the  plaintiff  for  costs,  to  which  plaintiff  excepted.  This 
petition  in  error  is  brought  to  reverse  that  judgment. 

Was  the  judgment  of  Justice  Manning  such  a  one  as 
could  be  appealed  from? 

The  plaintiff,  had  filed  a  very  full  bill  of  particulars.  The 
defendant's  motion  set  up  many  things  which  did  not  ap- 
pear upon  the  face  of  the  papers,  any  one  of  which  if  snflB- 
cient  for  a  dismissal',  was  sufficient  as  a  plea  in  bar,  and  could 
not  properly  be  tried  without  proof,  and  if  sustained  b^ 
proof,  would  be  a  complete  bar  to  another  suit  for  the  same 
cause  of  action. 

We  are  bound  to  presume  that  the  magistrate  had  suffi- 
cient proof  to  warrant  the  judgment  he  rendered.  Such  be- 
ing the  case,  it  must  necessarily  have  been  a  trial  upon  the 
merits,  no  matter  what  it  may  have  been  called.  It  may 
have  been  regarded  as  a  motion  to  dismiss,  but  it  was  in 
fact  and  effect  a  trial  of  the  cause  of  action,  and  the  judg- 
ment, although  upon  its  face  a  judgment  of  dismissal,  is  a 
judgment  upon  the  merits.  It  finally  disposes  of  the  cause 
of  action  set  out  in  the  bill  of  particulars,  and  would  be  a 
complete  answer  to  another  suit  upon  that  cause  of  action. 

The  second  ground  for  dismissal  is  equally  untenable. 
The  petition  may  not  be  a  good  one;  and  if  it  be  not  this 
would  be  no  ground  for  dismissing  an  appeal.  It  might 
[*400]  be  a  goood  gix)und  for  demurrer,  that  it  did  not  state 
facts  sufficient  to  co)istitute  a  cause  of  action,  but  such  never 
could  be  a  good  ground  for  dismissing  an  appeal. 

The  way  to  obviate  the  third  objection,  if  it  existed  as  a 
matter  of  fact,  was  by  suggesting  a  diminution  of  the  record 
of  the  justice,  and  getting  an  order  requiring  the  magistrate 
to  send  up  a  perfect  record  of  his  proceedings. 

We  think,  therefore,  that  the  court  erred. in  dismissing 
the  appeal.  But  there  is  another  view  of  the  case  which 
seems  to  have  escaped  the  observation  of  court  and  counsel. 
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The  judgment  that  was  rendered  seems  to  have  been  re 
garded  as  a  final  disposition  of  the  case  When  the  petition 
was  filed  there  was,  if  its  allegations  be  true,  a  subsisting 
rififht  of  action  on  the  bond  of  which  the  District  Court  had 
original  jurisdiction.  In  legal  effect  an  original  suit  had 
been  brought  upon  that  bond;  the  defendants  were  in  court 
by  the  service  of  a  summons,  and  jbiad  answered,  setting  up 
new  matter  to  which  there  was  a  reply.  Was  the  order  of 
dismissal  intended  to  take  this  case  with  it?  Undonbtedly 
so,  as  all  parties  seem  to  have  regarded  the  dismissal,  not , as 
a  dismissal  of  the  appeal  alone,  but  of  the  whole  case.  !N6t- 
withstanding  the  judgment,  technically  considei^d,  the 
plaintiff  had  a  right  to  proceed  with  the  case  made  np  by 
the  pleadings.  The  dismissal  of  the  appeal  would  not  have 
prevented  a  judgment  in  his  favor  unless  pleaded.  It  was 
not  pleaded. 

But  the  plaintiff  has  a  right  to  the  reversal  of  the  judg- 
ment of  dismissal  on  the  ground  that  it  imposedall-the 
costs  of  the  appeal  upon  him;  and  Sec.  526  of  the  Code  as 
amended,  gives  us  the  power  to  do  it.     Judgment  reversed. 

All  the  Justices  concurring. 
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[*401.]MABTIir  HSFFBBLIK  V.  WiLLIAM  SlKBINDBRFER  ET  AL. 

1.  Contracts:  Judicial  sale!  Execution  was  issued  July  31,  1860,  6x1  a 
judgment  rendered  in  Kansas  (Territory),  December,  1859,  on  a  note 
made  in  Missouri,  May  5, 1853,  and  a  levy  made  on  lands  in  Kansas, 
which  were  sold  thereunder  for  leas  than  two-thirds  their  value«  Held, 
thecontract  not  having  been  made  in  Kansas,  it  could  not  be  said  to 
have  been  with  reference  to  Kansas  laws,  and  any  change  in  the  kw 
here  regulatmg  the  remedy,  cannot  affect  the  obligation  of  such  a  con* 
tract,  and  the  order  of  the  District  CSourt  confirming  the  sale,  was  ervo- 
oeous.    New  sale  ordered. 

2l  — — :  Lex  foci;  Lex  fori.  "Pie  lex  loci  c^racHts,  at  ^e  time  theoou- 
tract  was  made,  determines  what  the  contrsict  was;  the  lexfori^  at  the 
time  the  enforcement  is  sought,  prescribes  the  remedy. 
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Error  from  Leavdtiworth  District  Court. 

This  case  was  oommeuced  in  the  District  Conrt  of  Leay- 
enworth  county.    The  facts  safficiently  appear  in  the  opin 
ion  of  the  conrt. 

^    B,  H.  Howd&i/j  for  plaintiff  in  error. 

I.  The  officer  levying  execution  upon  lands  must  canse 
the  same  to  be  appraised  (Coinp.  L.,  1862,  198,  Sec.  M); 
and  that  no  such  lands  shall  be  sold  for  less  than  two-thirds 

of  the  appraised  value  thereof.    (Id.,  Sec  46,  pp  198-9.) 

1.  What  is  the  effect  of  a  sale  without  observing  these 
requirements}  If  Section  46  is  merely  directory,  the  sale 
is  valid;  but  if  the  sheriff  had  no  authority  to  sell  for  less 
than  two-thirds  of  the  appraised  value,  then  the  sale  is  ab* 
solutcly  void.    (3  How.,  707-16.) 

2.  Tiuit  the  sheriff  had  no  authority  to  sell  for  less  than 
two-third!>  the  appraised  value,  and  that  the  sale  made  for 
less  Is  absulntcly  void,  (see  Gomp.  L.,  1862, 198-9,  Sec.  46; 
Oaullt/s  Lessees  v.  Ewing^  3  How.,  707-16;  Harrison  et 
al  V.  [*402 1  Due^  ao  dem.j  of  Rapp,  2  Blackf.,  1, 2 ;  Curtis  v. 
Doe  J  ex  (I cm, ^  of  Sucaringer,  Breese,  139, 142;  2  Carter^  66; 
Moss  et  al.  v.  Doe^  ex  dem.^  of  O'Neal  bails,  2  Carter,  359; 
Sprattv.  JSeidj  8  G.  Greene  (Iowa),  493;  Bahcock  v.  Doe^ 
ex  dem.^  8  Ind.,  110;  Lessees  of  Patrick  v.  Ostroutj  1  Ohio, 
27;  Daniels  v.  MoBainy  2  Id.  S.,  408;  Baird  v.  Lent,  8 
Watts,  422-4;  4  U.  S.  Dig.,  772,  Sec.  846;  Pepper  v.  Cope- 
landy  2  Miles,  419;  Collier  v.  JStenibranigh^  6  How.,  U.  S., 
14;  1  La.,  340,  cited  in  9  U.  8.  Dig.,  219;  Holman  v.  Coh- 
linSy  1  Smith,  58;  May  v.  Miller^  20  Penna.,  Ill;  Bam- 
tester  v.  Higginson^  3  Shep.,  73;  Bvss  v.  Selman^  4  Id., 
209.) 

3.  Bronson  v.  Kensie  (1  How.  Q.  S.,  811),  and  Mo- 
Oracken  v.  Haywood  (2  Id.,  608),  settle  nothinf^  more  than 
that  a  law  requiring  that  lands  levied  upon  undei*  execution 
should  be  appraised,  and  forbidding  the  sale  of  such  for  less 
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than  a  certain  proportion  of  the  appraised  valne  is  nn- 
constitational  as  to  prior  contracts,  when  attempted  to 
be  enforced  in  the  State  where  made.  The  reason  is, 
that  the  parties  contracted  with  reference  to  the  existing 
laws,  and  which  become  a  part  of  the  contract,  as  if  in- 
corporated into  it  {Smith  db  Sample  v.  Aiwoodj  3  Mc- 
Lean, 545.) 

4.  Defendants  in  error,  sning  in  Kansas  on  a  contract 
made  in  Missonri,  mnst  take  the  remedy  as  they  find  it. 
(Story  on  Conflict  of  Laws,  556-7,  570-1-2;  1  Carter,  24- 
2y;  Preht  and  Directors  Bank  of  Alabama  v.  Daltotij  9 
How.,  522  ) 

II.  Sheriff  shonid  have  returned  on  the  execution,  "no 
goods,"  before  levying  on  the  land.  (Comp.  L.,  195,  Sec. 
437.)  For  aught  that  appears,  Hefferlin  had  sufficient  goods 
and  chatties,  subject  to  execution,  to  satisfy  the  same.  If  so 
the  sale  is  void.    (See  3  How.) 

III.  The  execution  should  have  been  styled,  "The  Ter- 
ritory of  Kansas,  Leavenworth  County,"  and  therefore  is 
void,  not  being  so  styled.  (Civil  Code,  Sec.  592;  4  Mo.,  27; 
5  Id.,  227.) 

Zecomptey  Mathdae  db  Bumes  for  defendant  in  error. 

[*403]  The  opinion  of  the  court  was  delivered  by 

Cbozikr,  C.  J. — On  the  fifth  day  of  May,  A.  D.  1853, 
Hefierlin,  the  plaintiff  in  error,  at  Weston,  in  the  State  of 
Missouri,  made  bis  promissory  note,  payable  to  defendants 
in  error  in  one  day  after  date. .  On  the  first  day  of  August, 
1859,  a  suit  was  brought  on  this  note  in  the  District  Court 
of  the  then  Territory  of  Kansas,  sitting  in  Leavenworth 
county,  and  a  judgment  was,  on  the  13th  of  December  of 
the  same  year,  rendered  against  Hefferlin.  Upon  this  judg- 
ment an  execution  was,  on  the  31st  of  July,  1860,  issued  to 
the  sheriff  of  Leavenworth  county,  who  levied  npon  a 
quarter  section  of  land  as  the  property  of  Hefferlin,  and 
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having  had  the  same  appraised  at  $1,500,  sold  it  to  defend- 
ant, Sinsinderfer,  for  $416;  which  sale  was,  by  an  order  ot 
the  court,  at  December  terra,  1860,  confirmed,  and  the 
sheriff  ordered  to  execute  a  deed  for  the  lauds  to  the 
purchaser.  The  plaintiff  in  error  now  seeks  to  have  this  or- 
der reversed,  for  several  reasons,  among  which  is,  that  the 
land  was  sold  for  less  than  two- thirds  of  its  appraised  value; 
or,  in  other  words,  was  sold  without  appraisement. 

The  position  taken  bj  the  court  below  was,  that  inas- 
much as  the  contract  upon  which  the  judgment  was  ren- 
dered had  been  executed  before  the  passage  in  this  State  of 
any  law  requiring  any  appraisement  of  real  estate  upon  a 
sale  under  execution,  the  law  as  announced  by  the  Supreme 
Court  of  the  United  States,  did  not  require  or  authorize  an 
appraisement;  referring  to  the  cases  oi  Branson  v.  Ki/mie^  1 
Howard's  Rep.,  311,  and  McCracken  v.  Haywood^  2  Id., 

608. 

The  case  at  bar  differs  from  those  cases  in  every  import- 
ant particular. 

In  each  of  those  cases  the  contract  had  been  made  in  the 
State  of  Illinois,  the  law,  at  the  [*404]  time  of  their  ex- 
ecution, not  requiring  an  appraisement;  and  upon  an  at- 
tempt to  enforce  them  in  that.  State,  the  Supreme  Court 
of  the  United  States  held,  that  to  require  property  sold  to 
satisfy  judgments  rendered  thereon  to  bring  two-thirds  of  an 
appraised  value,  would  operate  to  impair  the  obligation  of 
the  contracts. 

That  conclusion  was  arrived  at  upon  the  theory  that  the 
law  in  force  at  the  time  the  contract  was  made,  became  a 
part  of  it,  and  could  not  be  changed  to  the  prejudice  of  the 
party  seeking  to  enforce  it. 

But  in  this  case  the  contract  was  not  made  in  E^ansas. 
It  was  made  before  there  was  a  State  of  Kansas,  or  even 
a  Territory -of  Kansas.  It  was  made  in  Missouri.  It  could 
not  be  said  that  the  law  of  Kansas  became  a  part  of  the  con- 
tract* and  if  there  had  been  any  local  law  here,  this  contract, 
haviufi:  been  made  in  Missouri,  could  not  be  said  to  have  been 
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made  with  reference  to  it.  The  law  of  Missouri,  only,  be- 
came  a  part  of  it;  and  then  only  so  far  as  to  determine 
its  construction  when  its  enforcement  was  soaght  in  an- 
other State.  Each  State  may  prescribe  what  property  of 
its  citizens  may  be  subjected  to  sale  under  the  process  of  its 
courts;  and  may  prescribe,  and  from  time  to  time  change, 
the  manner  of  the  sale,  subject  only  to  the  limitation 
that  the  obligation  of  a  contract  shall  not  thereby  be  im- 
paired ;  and  when  a  contract  executed  under  another  juris- 
diction is  brought  hero  for  enforcement,  the  law  here,  for 
the  t4me  being,  governs  the  remedy.  Any  change  in  the 
law  regulating  the  remedy  here,  cannot  affect  the  obligation 
of  such  a  contract,  because  the  law  of  the  remedy  here  forms 
no  part  of  the  contract.  Any  change  in  the  law  of  the 
former  does  not  change  any  ingredient  or  stipulation  of  the 
contract.  The  lex  loci  contractus  at  the  time  the  contract 
was  made  determines  what  the  contract  was;  the  lex  Jbri  At 
the  time  the  enforcement  is  sought,  prescribes  the  remedy. 

[*405]  The  plaintiffs  in  the  court  below  were  the  bene- 
ficiaries of  a  contract  executed  in  Missouri.  The  laws  ol 
that  State  furnish  the  rules  of  construction,  and  had  a  suit 
been  bix>ught  on  it  there,  the  law  of  the  remedy  at  the  time 
of  its  execution,  if  it  had  been  subsequently  changed  to  their 
prejudice,  might  have  been  invoked  to  aid  in  its  enforce- 
ment. Bat  upon  going  to  another  jurisdiction  in  pursuit 
of  their  remedy,  they  cannot  complain  if  the  law  of  the 
remedy,  at  that  place,  is  less  efficient  when  this  suit  is 
brought  than  where  the  contract  was  made.  They  con- 
tracted wholly  without  regard  to  that  law;  no  part  of  it  en- 
tered into  the  contract,  and  the  obligation  thereof  is  in  no 
sense  impaired  by  the  change  in  that  law. 

The  order  of  the  District  Court  confirming  the  sale  and 
ordering  a  deed,  is  vacated,  and  the  court  directed  to  set 
aside  the  sale  that  was  made,  leaving  the  plaintiff  below  to 
pursue  his  remedy  as  if  no  sale  had  been  made. 

All  the  Justices  concurring. 
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James  W.  Roy  v.  The  State  of  Eakbas. 

1.  Jubor:  CwnpeUncy.  Where  a  person  sammoned  as  a  jnror  in  ap  ac- 
tion for  murder,  swears  on  his  tmr  dire  that  he  has  heard  a  detailed 
statement  of  the  circumstances  of  the  killing  which  he  remembered,  but 
that  he  had  not  formed  nor  expressed  an  opinion,  held  that  the  person 
was  not  disqualified  to  sit  as  a  juror.* 

8.  Indictment.  A  charge  of  murder  in  an  indi<;tment  necessarily  in- 
cludes the  crime  of  manslaughter  in  the  third  degree,  as  defined  in  Sec. 
13  of  the  Chapter  on  Crimes  and  Punishments,  and  under  Sec.  108  of 
the  Criminal  Code,  a  person  so  charged  might  be  found  guilty  of  man- 
slaughter; the  indictment  gave  notice  to  the  accused  of  the  charge  of 
the  crime  he  was  found  guilty  of.  The  substantive  offense  is  the  wrong- 
ful killing  of  a  human  being  and  the  attendant  facta  determine  the 
grade  of  the  crime.' 

Appeal  Jrom  DonipKan  District  Court. 

p406]    The  facts  appear  in  the  opinion  of  the  ooart 

O.  W.  Olick^  for  appellant 

let  The  oonrt  erred  in  holding  that  Wm.  Kirbj  was 
acompetent  jaror.  The  Constitationy  Sec  10,  Bill  of  Rights^ 
provides  the  trial  shall  be  by  an  impartial  jarj.  The  Code 
of  Criminal  Procedure,  Sec.  184,  is  in  oooflict  with  the  spirit 
and  the  letter  of  the  Constitution.  A  man  cannot  be  an 
impartial  juror  who  has  heard  a  detailed  statement  of  the 
facts  in  a  criminal  case.  He  cannot  be  impartial,  for  any 
such  statement  will  have  some  efiect.  In  that  case  he  is  not 
impartial. 

2d.  The  court  erred  in  holding  the  defendant  could  be 
found  guilty  of  manslaughter,  under  this  indictment. 

Our  laws  (Comp.  L.,  p.  287)  make  the  crime  of  murder 
consist  of  two  degrees.  (Sees.  1  and  2.)  The  first  degree  is 
punished  with  death.  The  second  with  imprisonment  for  a 
term  of  years.    Manslaughter  consists  of  three  degrees,  and 

[1]  See  MorUm  «.  BiaUfl'Km.  [DMder>e  Ed.],  4S8»  endnote. 

[3]  Seei8fn<M«.i9<i^lKee«[I)eee]flr*e]id.J,Stf»endnoto;  Jfaddcii«L  ^SlQ^,Idn»9; 

Qray  v.  StaU,  end  note,  Id.,  420;  StaU  v.  Pitrce^  93  Kee.,  is3. 


JANUAKY  TERM,  1864.  401 

Brief  of  Appellee. 

diffcsrent  degrees  of  panishments  attach  tor  the  different  de- 
grees. 

The  legislature  intended  to  make  use  of  the  terms  mur- 
der and  manslaughter,  as  generic  terms,  and  the  degrees  of  • 
each  species  of  the  offense  or  crime. 

If  we  construe  107  and  108  together,  the  construction  of 
the  court  might  be  sustained,  though  against  the  true  con- 
struction of  the  law.  But  when  we  look  to  Sec.  109,  that 
conclusion  is  absolutely  destroyed.  The  legislature  has 
said  by  Sec.  109,  that  offenses  of  murder  and  manslaughter 
may  be  united.  This  I  claim,  shows  that  the  legislature 
intended,  and  construed  the  crime  of  murder  and  man- 
slaughter as  two  independent  substantive  offenses.  If  un- 
der the  indictment  for  murder,  a  p.irty  may  be  convicted 
[*407]  of  manslaughter,  then  Sec.  109  is  naughtless,  but 
without  this  Sec.  109  the  defendant  could  not  be  convicted, 
for  by  the  crimes  act,  different  acts  are  made  degrees  of  the 
same  offense,  vide  arson,  forgery,  etc. 

W.  W.  Ovthrie^  for  appellee. 

There  are  but  two  questions  presented  in  this  case. 

Is^.  The  question  of  the  competency  of  the  juror  chal* 
tenged.  He  had  neither  formed  nor  expressed  an  opinion. 
A  relation  of  the  circumstances  at  a  distance  of  several 
miles — a  rumor — made  an  impression  upon  his  mind  re- 
sulting in  no  opinion  as  disclosed  upon  the  voir  dire.  But 
as  the  record  shows  that  no  challenges  were  made,  the  de- 
fendant could  not  complain,  since  it  was  by  his  consent 
thejurior  sat. 

This  whole  question  having  been  considered  in  case  of 
Morton  v.  The  State,  1  Kas.,  468  [Dassler's  £d.,  438], 
requires  no  further  argument.  The  trial  by  jury  is  guaran- 
teed by  the  constitution  as  existing  at  the  time  of  its  adi>p- 
tion ;  the  (Jode  is  unchanged. 
.  2d.    Does  the  indictment  sustain  the  verdict? 

26— 2kab. 
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Murder  in  the  first  degree  is  willful,  deliberate  and  pre-, 
meditated  killing.  In  the  second  degree,  it  is  purposely 
and  maliciously,  but  without  deliberation  and  premedita^ 
tion,  killing. 

Manslaughter  in  the  third  degree,  is  killing  in  heat  of 
passion,  by  means  of  dangerous  weapons,  without  a  de- 
sign to  effect  death.  This  offense  only  differs  from  the  first 
related  in  that  it  lacks  deliberation  and  premeditation,  and 
the  second  in  that  purpose  is  lacking  in  heat  of  passion, 
maliciously.  The  offender  uses  a  dangerous  weapon  upon 
the  person  of  another,  without  deliberately  and  premed- 
itatedly  intending  to  effect  the  death  of  such  person.  Is 
not  the  offense  of  which  Roy  was  convicted,  a  degree  of  the 
offense  charged  inferior  thereto? 

[*4r08]  I  think  so,  and  that  the  reasoning  of  this  court  in 
the  case  of  (jhuy  v,  State^  1  Kansas  Reports,  448,  is  good 
law  in  this  case,  and  settles  the  question  without  further 
argument. 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J.—  The  defendant,  Koy,  was  indicted  at  the 
September  term,  1863,  of  the  District  Court  for  Doniphan 
county,  for  the  murder  of  one  Abner  Ryan.  At  the  De- 
cember term  of  the  same  court,  he  was  tried,  and  the  jury 
found  a  verdict  of  manslaughter  in  the  third  degree,  and 
assessed  the  punishment  at  three  years  confinement  to  hard 
labor. 

Motions  were  made  for  a  new  trial,  and  for  arrest  of 
judgment,  which  were  overruled  by  the  the  court,  and 
judgment  rendered  upon  the  verdict. 

The  bill  of  exceptions  presents  for  the  consideration  of 
the  court  two  questions,  to-wit: 

1.  Did  the  court  err  in  holding  Wm.  Kirby  a  oorape- 
tent  juror? 

2.  Did  the  court  err  in  holding  that  the  defendant 
could  be  found  guilty  of  manslaughter! 
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Section  184  of  the  Code  provides,  that  "It  shall  be  good 
cause  of  challenge  to  a  juror  that  he  has  formed  or  de- 
livered an  opinion  on  the  issue  of  any  material  fact  to  be 
tried;  but  if  it  appear  that  such  opinion  is  founded  only 
on  rumor,  and  not  such  as  to  prejudice  or  bias  the  mind  of 
the  juror,  he  may  be  sworn." 

Kirby  stated  upon  his  voir  dire  that  he  had  heard  of 
the  case,  but  had  not  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant;  that  he  resided 
about  six  miles  from  where  the  alleged  killing  was  com- 
mitted; and  that  shortly  after  the  occurrence,  one  Mrs. 
Benjamin  gave  him  a  detailed  state  ment  of  the  facts  of  the 
killing,  which  made  such  an  impression  on  his  mind  that 
he  could  at  that  time  detail  said  statement — three  months 
after  it  took  place. 

[*409]  If  the  statement  of  the  juror  is  to  be  accepted  as 
true,  he  had  neither  formed  nor  expressed  an  opinion  upon 
the  issue  in  this  case.  The  only  circumstance  tending  to 
disqualify  him  from  serving,  seems  to  be,  that  he  had  lis- 
tened to  a  statement  of  alleged  factd  in  regard  to  the  hom- 
icide, from  a  certain  woman,  and  that  he  remembered  •  that 
statement.  Does  it  follow  that  he  was  prejudiced  or  biased 
by  the  statement,  because  he  remembered  it?  We  can- 
not think  so,  in  the  face  of  his  positive  statement  upon 
oath  that  he  had  formed  no  opinion.  It  does  not  appear 
that  Mrs.  Benjamin  had  any  connection  whatever  with  the 
transaction,  and  her  statements  to  £irby  must,  we  think, 
be  considered  as  mere  *'  rumor." 

.  If  no  person  were  to  be  deemed  a  competent  juror  who 
had  listened  to  statements  more  or  less  detailed  from  a 
woman,  or  had  read  such  statements  in  a  newspaper,  we 
apprehend  that  it  might  frequently  result  in  a  complete 
failure  of  justice,  from  the  extreme  difficulty  of  finding 
jurors.  This  court  cannot  hold  as  a  matter  of  law  that 
a  person  summoned  as  a  juror  is  disqualified  to  sit  as  a  ju- 
ror in  a  criminal  case  from  the  mere  fact  that  he  ha?  list- 
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ened  to  statements  from  his  neighbors  purporting  to  be  a 
detail  of  the  occnrrence,  which  is  all  that  appears  in  this 
case.  Authorities  on  this  point  are  too  numerous  to  leave 
any  doubt  of  the  competency  of  the  juror. 

Was  it  competent  for  the  jury,  under  an  indictment  for 
murder,  to  return  a  valid  verdict  for  manslaughter  in  the 
third  degree?  Section  108,  of  the  Code  of  Criminal  Pro- 
cedure provides  that  in  all  other  cases  (see  Sec.  107),  the 
defendant  may  be  found  gnilty  of  an  ofiense,  the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he 
is  charged  in  the  indictment. 

By  our  statute,  mnrder  in  the  first  degree  is  willful,  de- 
liberate and  premeditated  killing  a  human  being.  Murder 
in  the  second  degree  is  killing  a  human  being  purposely 
[^410]  and  maliciously,'  without  deliberation  and  premedi- 
tation.  Manslaughter  in  the  third  degree,  is  defined  to  be 
the  killing  of  another  in  the  heat  of  passion,  without  a  de- 
sign to  effect  death,  by  a  dangerous  weapon,  etc.  (Crimes 
and  Punishment  Act,  Sec.  13.)  Manifestly  the  charge  of 
murder  would  necessarily  include  the  crime  of  manslaugh- 
ter as  here  defined. 

The  substantive  offense  in  either  case  is  the  wrongful 
killing  of  a  human  being,  and  the  varying  circumstances 
and  concomitants  attending  the  act  determine  whether  the 
act  amounts  to  murder  in  the  first  or  second  degree,  or 
manslaughter  in  one  of  the  four  degrees  defined  by  the 
statute. 

The  indictment  gives  formal  notice  to  the  accused  of  the 
charge  against  which  he  is  required  to  defend  himself, 
which  in  the  case  at  bar  was  the  killing  of  Abner  Ryan, 
which  act  he  is  alleged  to  have  done,  unlawfully,  willfully, 
purposely,  and  of  his  malice  aforethought,  by  assaulting 
him  with  a  knife,  and  the  jury  under  the  instructions  of 
the  court  found  him  guilty  of  killing  Ryan,  in  the  heat  oi 
passion,  without  a  design  to  effect  death,  by  a  dangerous 
weapon,  and  that  the  killing  was  not  justifiable. 
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The  offense  of  which  the  jury  convicted  him  was  dear- 
ly incladed  in  the  indictment,  and  the  verdict  is  well  sup- 
ported by  it    Appeal  dismissed. 

All  the  justices  concurring. 


John  H.  MoBbidb  v.  Lvor  B.  Habtwvll. 

1.  Pabtixs:  Judgment.  H.  brought  suit  against  McB.  to  foreclose 
a  mortgage,  making  L.*8  subsequent  poichasers,  parties  defendants. 
Summons  served  by  pablication  on  McB.,  and  judgment  by  defiitilt 
against  him,  not  affecting  L.*s,  and  case  continued  as  against  L.*s,  for 
senrioe,  wboreapon  th^y  appear  by  attorney  to  except  to  the  jndgment 
against  McB.  (*411).  A  defenduit  against  whom  no  judgment  is  ren- 
dered, cannot  except  to  the  judgment  against  a  co-defendant.  He  only 
could  except  to  it,  and  his  appearance  for  that  purpose  would  cure  any 
defect  in  the  serrioe  by  puUication. 

2.  EzcEPTiOKS.  Without  an  exception,  the  Supreme  Court  cannot 
look  into  the  record. 

8.  Sebvioe:  Affidavit,  An  affidavit  by  the  plaintiff*s  attorney,  that  he 
filed  a  petition  giving  its  substance,  and  stating  that  it  was  for  the  sale 
of  lands  in  the  counly,  and  that  defendant  is  a  non-resident,  hild  suf- 
ficient foundation  for  service  by  publication.' 

4.  ;  Notice.  An  order  of  the  clerk  that  defendants  be  notified  of 
the  pendency  of  the  suit,  giving  the  titie  and  court,  time  of  the  filing 
of  tho  petition,  and  its  prayer,  and  on  what  founded,  and  the  day  the 
defendants  are  required  to  answer,  signed  and  sealed  by  the  clerk  with 
the  name  of  the  plaintiff^s  attorney  appended,  contains  aU  the  stato- 
toiy  requintes  of  a  notice  for  publication  of  summons. 

5.  SuPBBMB  Court:  Bicard.  Whether  the  petition  stated  sufficient 
facts  is  not  a  qustion  the  Supreme  Court  can  look  into  until  it  first  be 
presented  to  the  District  Court.    {Green  v.  Dunn^  5  Kas.,  260.) 

6.    :  Record:  exceptions.    Where  the  record  fails  to  show  proof  of 

[1]  8«moe  by  pobUoitlon  irttboafe  ttM  aUng  of  ao  •flkdftTit  !■  roid.  and  all  wc^amq^UDk 
laooeedingi  thermmdnr  vf  of  no  effeoL  {fihUld$  v.  MUUr,  9  Km.,  890.)  The  tnTlM 
«IU  bo  iiiiBctent  If  tho  nottoe  bopoblUhod  forttawocoiMewittToiwio^i  ■ndtfar»famg» 
tions  In  ft  noddjr  noiropiqpor  wo  niflktent;  but  tfaenotteonnisi  bo  publisbid  for  ftl  liMt 
thzM  coDMCotiTo  vooks.  iPiCTce  9.  Svttent  31  Km.,  134.)  Sofflotanof  of  aflUUTlt  d»> 
temiiiea.  iDUtrieh  «•  Long,  U  Km.,  eSS;  Ogd^n  f.  WaUen,  U  U.,  Vi,  aole; 
OQh€n  V.  Trowbridge,  6  Id.,  88B ;  wm,  aJao,  Sepine  t.  MePhtnon,  onte,  884.) 
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publication  of  notioe,  and  contains  no  bill  of  exceptions,  but  shows  judg^ 
ment  below,  the  Supreme  Court  cannot  presume  that  sncfaxnoof  was 
insufiSdent  in  the  court  below. 

Error  from  Brown  District  Court. 

AonoN  below  by  defendant  in  error  on  a  note  and  mort- 
gage againet  the  maker,  plaintiff  in  error^and  Thomas  Hart- 
well,  trustee  in  the  mortgage  for  plaintiff  below,  and  G^rge 
B.  Lyon  and  wife,  Bubseqaent  parchaeers,  praying  for  judg- 
ment and  decree  of  foreclosure  and  sale  of  mortgaged  prem- 
ises.    Petition  filed  April  4th,  1863. 

The  record  shows,  "  And  therenpon.  on  said  4th  day'  of 
April,  A.  D.  1863,  the  said  Lucy  B.  Hartwell,  by  B.  F.  Kel- 
ley  one  of  her  attorneys  in  said  cause,  filed  in  said  clerk's  of- 
fice an  aflSdavit  tor  a  notice  by  publication,"  etc.  The  affi- 
davit contains  the  title  of  the  cause,  commencing  ''Now 
comes  B.  F.  Kelley,  one  of  the  attorneys  in  this  cause,  and 
makes  oath  etc.,  and  sets  forth,  that  on  the  4th  day  of  April, 
1863,  he  filed  in  etc.,  a  petition  against,  etc,  praying  for 
judgment  against  John  EL  McBride  for  the  sum  of  one 
hundred  and  six  dollars,  etc.,  *  *  due  to  said  plaintiff, 
and  also  that  certain  lands  situated  in  said  county  of  Brown 
may  be  decreed  to  be  sold  to  satisfy  a  mortgage  given  by 
the  said  John  H.  McBride  to  the  said  plaintiff  to  seen  re 
the  payment  of  a  certain  sum  of  money  therein  [*412] 
named,  and  the  said  John  R.  McBride  has  since  conveyed 
said  premises  to  said  other  defendants,  and  the  said  plain- 
tiff farther  saith  that  the  said  McBride  has  removed  from 
the  Stafte  of  Kansas  and  now  lives  in  the  State  of  Missouri, 
and  that  service  of  summons  cannot  be  had  on  him,"  etc. 
Signed  and  sworn  to  by  attorney  for  plaintiff. 

The  notice  that  was  published  contained  the  name  of 
the  court  and  title  of  the  cause,  and  set  forth:  '^B.  F.  Eel- 
ley,  one  of  the  plaintiff's  attorneys  in  the  cause  having 
on  the  24th  day  of  April  1863,  filed  his  affidavit  6lK>wing 
that  John  H.  McBride  and  Thomas  H.  Hartwell,  are  not 
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resjdents  of  the  State  of  Kansas  and  cannot  be  served  with 
process  issuing  from  this  court;  it  is  therefore  ordered  by 
the  clerk  of  said  court  in  vacation,  that  the  said  John  H. 
McBride  and  Thomas  H.  Hartwell  be  notified  of  the  ob- 
ject and  pendency  of  this  suit,  which  was  commenced  by 
the  plaintiff  filing  her  petition  in  the  District  Court  for 
Brown  county,  State  of  Kansas,  praying  judgment  against 
John  H.  McBride  for  the  sum  of  [the  amount  claimed]  "on 
a  certain  promissory  note  executed  by  said  John  H.  Mc- 
Bride to  said  plaintiff,  and  also  for  a  decree  of  foreclosure 
and  sale  of  the"  (mortgaged  premises)  '^mortgaged  to  se- 
cure said  note,  and  also  that  all  equity  of  said  Thomas  H. 
Hartwell  in  and  to  said  lands,  may  be  forever  debarred 
therefrom,  and  that  unless  the  said  defendants  plead  an- 
swer or  demur  to  the  petition  of  the  said  plaintiff  herein 
filed  on  or  before  the  Uth  day  ot  July,  A.  D.  1863,  the 
same  will  be  taken  as  true,  and  judgment  and  decree  as 
prayed  for  will  be  rendered  against  them."  Signed  by 
the  clerk  April  24,  1863,  bearing  the  sea)  of  the  court  and 
the  names  of  the  plaintiff's  attorneys. 

The  record  shows  that  a  precipe  for  a  summons  was 
filed  and  summons  issued  and  returned  served  on  Gtoofge 
B.  Lyon  and  Mary  V.  Lyon,  May  13,  1868,  by  copy  left  at 
their  residence,  etc. 

[^413]  The  judgment  contains  the  titl^  of  the  cause,  the 
appearance  of  plaintiff  below  by  her  attorney,  the  default 
by  John  H.  McBride,  and  judgment  against  John  H.  Mc- 
Bride for  the  amount  due  and  costs.  And  further  orders, 
in  case  of  non-payment  for  ten  days,  an  appraisement,  ad- 
vertisement and  sale  of  the .  mortgaged  premises,  and  ap- 
plication of  the  proceeds  in  the  usual  form,  provides,  "And 
it  is  further  ordered  and  adjudged  that  all  persons  claim 
ing  subsequent  interest  in  said  lands  and  tenements  be 
barred  and  forever  foreclosed  of  all  right,  title,  interest, 
and  equity  of  redemption  in  and  to  said  premises,  and 
this  cause  stands  continued  for  service  on  George  B.  Lyon 
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and  Mary  T.  Lyon.    Said  defendants  Lyons  by  their  at- 
torney, W.  W.  Gnthrie,  except  to  the  ruling  of  the  oJhrt 
in  entering  judgment  against  John  H.  McBride." 
No  farther  bill  of  exceptions  appears  in  the  record. 

W.    W,   Outhris^  for  plaintiff  in    error,    among    other 
points  submitted: 

3d.  The  affidavit  for  publication  only  shows  that  B.  F. 
Kelley,  an  attorney  in  the  cause — not  for  plaintiff— filed  a 
petition,  etc — not  that  plaintiff  filed  it,  and  does  not  show 
that  the  mortgage  was  given  to  secure  the  note  sued  on — 
but  a  certain  sum  of  money.  It  does  not  show  that  the 
defendants  ^^claim  any  interest"  in  the  premises,  aud  does 
not  ask  relief  that  they  be  excluded  from  any  interest 
in  the  mortgaged  premises,  as  the  law  requires. 

There  is  no  service  by  publication  unless  the  law  is 
strictly  complied  with.  (1  Handy  89;  Seeney's  Code,  87> 
n.  "c")  The  publication  notice  does  not  state  the  time  ot 
filing  the  petition,  etc.  The  service  is  a  nullity.  (14  How. 
N,  Y.  Pr.,  380.) 

[*414]  The  notice  shows  affidavit  filed  April  24th,  when  it 
was  filed  April  4th.  Defendant  was  mislead  by  the  notice. 
The  publication  was  made  by  the  district  clerk  and  not 
by  party  plaintiff,  as  required.  The  object  and  prayer  are 
not  stated  in  tha  notice  as  in  the  affidavit.  Both  must 
state  like  object  and  prayer. 

Service  by  publication  must  be  proved  by  a  certain  affi- 
davit. (Sec  81,  Civil  Code,  p.  137.)  This  affidavit  must 
show  all  that  is  required  to  constitute  proof.  The  certifi- 
cate to  the  affidavit  for  publication  bears  no  United  States 
revenue  stamp,  and  is  therefore  a  nullity.  The  action  is  a. 
proceeding  in  rem — service  is  only  on  the  property.  No 
personal  judgment  could  be  rendered.  (Nash  Praa,  p. 
846-) 
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C.  O.  Foster^  for  defendant  in  error. 

It  is  not  necessary  to  attach  copies  of  note  and  mortgage, 
to  petition  notices.  (See  Nash  PI.  and  Pr.)  How  service 
made  by  publication.  (See  Civil  Oode.  Sec.  78*89;  Seeney, 
p.  87.)  What  affidavit  for  publication  most  contain.  (Sec. 
79  )  It  is  sufficient  to  show  that  it  is  one  of  the  cases  pro- 
vided for  in  Sec.  78,  and  that  a  service  of  summons  connot 
be  made  on  defendant  within  this  State.  (Sec.  79,  Seeney, 
p.  87,  c  )  As  to  what  notice  of  publication  shall  contain. 
(See  Sec.  80.)  A  jurat  to  affidavit  needs  no  revenue  stamp. 
It  is  not  a  certificate  contemplated  by  the  act  of  Congress. 
(See  decisions  on  the  Excise  Tax,  p.  99.)  The  omission  to 
attach  revenue  stamp  was  neglect  of  clerk,  and  is  not 
ground  of  error  until  the  same  was  acted  upon  by  court  be- 
low. (Sec.  540  Civil  Code.)  It  is  an  error  of  fact  which 
cannot  be  joined  with  error  of  law.    (Nash,  p.  692.) 

[*415]  The  judgment  was  properly  rendered  againt  Mc- 
Bride  for  the  amount  due  on  the  note,  and  for  foreclosure. 
(Sec.  884.)  The  court  had  the  right  to  render  judgment 
against  McBride  and  continue  as  to  the  other  defendants. 
(Code,  Sec.  381.) 

The  opinion  of  the  court  was  delivered  by 

Cbozibb,  C.  J — The  record  before  us  presents  a  novel  state 
of  things.  Judgment  was  rendered  against  McBride,  and  the 
cause  continued  as  to  Lyon  and  his  wife,  for  service — both  of 
whom  appear  to  have  been  served  with  the  summons  that 
was  issued,  and  the  attorney  who  represents  the  plaintiff  in 
error  here,  as  the  attorney  in  the  court  below  of  defend- 
.ants  Lyon,  undertook  to  except  to  the  rendition  of  the 
judgment  against  McBride.  That  is,  for  the  purposes  of  a 
foreclosure  they  were  not  in  court,  but  for  the  purpose  of 
excepting  to  the  judgment  against  McBride  they  were  in 
court.    The  oral  argument  at  the  bar  has  not  convinced 
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ns  of  the  cpnsisteacy  of  these  positions.  Bat  it  is  not  im- 
portant, in  the  view  we  take  of  the  case,  that  they  be  re- 
conciled. 

There  does  not  seem  to  have  been  any  attempt  to  render 
a  judgment  which  should  affect  the  rights  of  the  Lyons. 
For  the  purposes  of  the  judgment  they  do  not  appear  to 
have  been  regarded  as  in  court,  and  if  tbey  Iiad  been  in 
court  we  are  at  a  loss  to  discover  by  what  right  they  could 
except  to  the  judgment  against  McBride.  He  only  could 
except  to  it.  If  it  is  excepted  to.  the  exception  must  be  re- 
garded as  his  act;  and  his  appearance  for  that  purpose 
cured  any  defect  in  the  notice.  But  if  it  is  not  to  be  re- 
garded as  his  exception,  then  there  is  no  exception;  and  it 
is  doubtful  whether  we  can  look  into  the  record. 

However  this  may  be,  we  have  no  hesitation  in  saying 
that  the  record  presents  nothing  erroneous  that  we  can  take 
[*416]cognizance  of  in  the  present  aspect  of  the  case.  The  law 
has  been  in  all  respects  substantially  complied  with — in- 
deed the  very  letter  of  the  statute  has  been  pursued. 

Tlie  affidavit  lays  a  sufficient  foundation  for  the  publica- 
tion, and  the  notice  contains  all  the  statutory  requisities. 
The  proof  of  publication  is  not  before  us,  there  being  no 
bill  of  exceptions  showing  what  it  was.  The  court  below 
was  satisfied  with  the  proof  that  was  made,  and  we  cannot 
presume  that  it  was  insufficient.  Whether  the  petition  stated 
facts  sufficient  to  constitute  a  cause  of  action  is  not  a  ques- 
tion we  can  look  into,  until  it  be  first  presented  to  the  court 
below.    Judgment  affirmed. 

All  the  justices  concurring. 
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Dakibl  B.  Hadlby  y.  Eliza  Brown. 

1.  Makribd  women,  a  married  woman  in  bringing  a  suit  on  a  note 
in  her  own  name,  can  only  bring  it  upon  the  groand  that  the  note  is 
her  sole  property.  Where  this  fact  is  set  up  in  her  petition  and  de- 
nied in  the  defendant's  answer,  it  is  error  for  the  oonrt  below  to  refuse 
to  permit  defendant  to  prove  that  the  note  belonged  to  the  husband  of 
the  plaintiff. 

Error  from  Wyandotte  District  Ornirt. 

Thb  note  sued  on  was  drawn  payable  to  Eliza  Brown  or 
order.  The  defendant  below  offered  to  prove  that  the  note 
wae  actually  the  property  of  Isaac  W.  Brown,  husband  of 
the  said  Eliza,  and  that  the  defendant  below  had  paid  the 
money  due  on  the  note  as  a  garnishee  in  an  action  against 
said  Isaac  W.  Brown.  The  evidence  was  rejected  by  the 
court  below,  and  defendant  below  duly  excepted  and  brought 
the  case  up  on  a  bill  of  exceptions. 

Several  specific  questions  of  the  admissibility  of  evidence 
were  shown  by  the  bill  of  exceptions,  but  the  court  [*4171 
decided  the  case  on  the  general  principle  enunciated  in  the 
opinion. 

Bartlett^  Cooper  and  Sadley,  for  plaintiff  in  error: 

Ist.  The  plaintiff  in  error  (defendant  below),  ought  to 
have  been  permitted  to  show  that  the  note  was  the  property 
of  Isaac  W.  Brown,  and  that  he.  (defendant  below)  was 
compelled  to  pay  it  as  garnishee, -while  the  note  was  the 
property  of  Isaac.  The  simple  fact  that  the  note  was  drawn 
to  ^'Eliza  Brown,  or  order,"  does  not  make  it  her  property. 
Defendant  claimed  the  right  to  show  that  this  was  done  to 
defraud  creditors.    (17  Mass.,  552-558.) 

3d.  There  is  no  provision  in  our  statute  for  a  claimant 
of  funds  in  the  hands  of  the  garnisliee  being  made  a  party 
to  the  suit,  to  conclude  his  rights. 

3d.     The  question  whether  the  fund   in  the  garnishee's 
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hands  is  defendant's  or  not,  may  be  determined.  (Oomp. 
L.,  623,  Sec.  42.)  If  the  garnishee  discloses  fairly,  the  payee 
of  the  note  though  not  a  party  to  the  *suit  will  be  bound. 
{Seward  v.  Hejlva^  20  Vt.,  144;  Spaffard  v.  Page^  15  Id., 
490.) 

4th.  Gilliford,  plaintiff  in  the  suit  against  Isaac  W. 
Brown,  in  which  case  defendant  below  was  garnisheed,  had 
a  right  to  show  that  the  note  was  given  for  Isaac  W. 
Brown's  property  and  made  payable  to  his  wife  as  a  cover 
to  prevent  a  garnishee  process.  {Gamp  y.  Scott  and  Clarky 
Trustee,  14  Vt.,  3R7;  Marsh  v.  Davis,  24  Vt.,  363.) 

5th.  Plaintiff  in  error  might  prove  any  defense  in  this 
case  that  Gilliford  could  in  a  suit  against  Brown  to  charge 
the  plaintiff  in  error  as  garnishee  of  Brown  on  account  of 
this  note.     (Oomp.  L.,  1862,  624,  Sec.  42.) 

[*418]  6th.  The  evidence  was  admissible  under  the 
pleadings  to  disprove  ownership  in  the  subject-matter  of  the 
suit. 

7th.  A  fraudulent  transaction  may  always  be  impeached 
by  creditors. 

Rvsh  Ehnorey  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J. — The  defendant  in  error  brought  suit  on  a 
note  given  to  her,  alleging  that  she  was  a  married  woman, 
and  that  the  note  was  her  sole,  individual,  and  separate 
property.  The  defendant  sets  up  in  his  answer  as  a  defense, 
that  tlie  note  is  the  property  of  Isaac  W.  Brown,  the  husband, 
and  not  of  the  plaintiff,  and  that  he  has  paid  the  note  on  a 
judgment  against  him  as  a  garnishee  in  favor  of  a  cred- 
itor of  Isaac  W.  Brown. 

The  defendant  in  error  could  oniy  have  brought  her  suit 
as  a  married  woman  in  her  own  name  upon  the  groutids 
that  the  note  was  her  sole  property.  This  fact  she  averred 
in  her  petition,  and  the  dofondaut  denied  in  his  answer, 
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and  offered  to  prove  that  the  note  was  not  the  property  of 
the  plaintiff.  This  the  coart  refdsed  to  permit  him  to  do. 
This  was  error.     If  the  plaintiff  in  error  had  established 

the  fact  that  the  defendant  in  error  was  not  the  owner  of 

■ 

the  note  she  sued  on,  that  was  an  end  to  the  controversj, 
60  far  as  that  suit  was  concerned.  We  do  not  deem  it  nec- 
essary to  examine  the  other  questions  as  to  testimony  of- 
fered and  rejected,  as  they  may  not  arise  again  in  the  case. 
For  the  error  above  stated  the  judgment  is  reversed  and 
the  cause  remanded  for  farther  proceedings. 
All  the  justices  concurring. 


IH19]  John  S.  Wise  y.  The  State  of  Kansas. 

1.  Cbiicikal  iiAw:  Evidence »  In  a  criminal  prosecution  for  murder,  an 
exception  to  a  ruling  of  the  court  below  rejecting  evidence  offered  by 
defendant  of  the  comparative  strength  of  the  deceased  and  the  defend- 
ant,  becomes  unavailable  where  it  is  admitted  by  the  prosecution  in 
open  court  that  the  deceased  was  a  much  stronger  man  than  the  de- 
fendant. The  facts  in  detail  of  what  occurred  at  the  time  of  the  hom- 
icide—as the  grapple,  8cu£9e,  etc.,  were  better  evidence  of  comparative 
strength,  than  the  opinion  of  a  witness. 

2.  :  Habits  and  character :  Self  defense.  The  character  and  hab- 
its of  the  deceased  (as  that  he  was  well  known  by  defendant  and  others 
to  be  quarrelsome  and  savage)  are  inadmissible  as  evidence,  unless  at 
least  the  drcnmstances  of  the  case  raise  a  doubt  as  to  whether  the  de- 
fendant acted  in  self-defense,  and  the  record  must  show  that  the  de- 
fendant was  justified  in  believing  himself  in  danger.  Held  that  the  cir- 
cumstances detailed,  covering  the  res  gestae,  are  sufficient  to  show  the 
character  of  the  deceased  so  far  as  it  was  proper  to  show  it;  and  from 
these  circumstances  must  the  provocation,  under  which  the  defendant 
acted,  be  jndg^,  in  this  case.* 

[1]    On  •  trial  fcr  mnrdflr,  it  is  error  to  permit  tha  State  in  tba  first  imrtanoe,  and  as  a 
9Hrt  of  itioaae,  to  ofltetaitknoay  ahoving  theoharaotar  orxeinitatlonof  the  deoaaaed  a^ 
qoiet  and  peaceable  man.   State  t.  Potter,  13  Kaa.,  ili.   As  andak  in  criminal  caaea  for 
ikrarder,  eridaboe  ahowlng  that  the  deoeased  waa  a  "  qoarrelaome,  torbalent,  and  Violent 
j&an'*  ahonld  be  ezohided.    State  v.  Biddie,  90  Id.,  711. 
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8.  Self  dbfenss.  Where  the  record  shows  that  the  parties  were  eight 
or  nine  paces  apart  at  the  time  of  the  fatal  shootmff— defendant  with  a 
loaded  doable-barrel  shot-gun,  and  deceased  with  a  knifet  and  that  de- 
ceased had  stopped  before  defendant  shot  him,  there  is  hardly  sufficient 
shown  to  have  justified  defendant  in  considering  himself  in  danger. 

4.  Criminal  law:  Reasonable  doubt.  Where  the  court  refused  to  charge 
"  that  the  defendant  is  entitled  to  the  benefit  of  every  reasonable  doubt 
upon  eveiy  material  fact  involved  in  the  case,**  but  charged  that  *'the 
defendant  is  entitled  to  the  benefit  of  every  reasonable  doubt  of  his 
guilt,  remaining  in  the  minds  of  the  jury,  after  canvassing  the  whole 
of  the  testimony  in  the  case,"  held  that  the  charge  given  was  the  law 
applicable  to  the  case,  and  that  an  exception  to  the  refusal  of  the  court 
to  charge  as  asked,  was  not  well  taken. 

5.  Indictment.  An  indictment  commencing  ''State  of  Kansas,  Chase 
county,  ss:  In  the  District  court  of  the  5th  Judicial  District  sitting  in 
Chase  county,  April  term,  A.  D.  1868.  The  jurors  of  the  Grand  Jury 
of  the  State  of  Kansas  duly  drawn,  impaneled,  charged  and  sworn  to 
inquire  of  offenses  committed  within  the  body  of  the  county  of  Chase, 
and  within  the  county  of  Marion  attached  to  said  county  of  Chase,  for 
judicial  purposes,**  etc.,  sufficiently  shows  that  it  was  found  by  a  grand 
jury  of  the  county  of  Chase  under  Sec.  95,  of  the  Criminal  Code.* 

6.  Fblont:  Defined,  Felonies  are  offenses  against,  prosecuted  and  pun- 
ished by,  and  in  the  name  of  the  State,  by  a  grand  jury,  organized  in 
each  county,  pursuant  to  State  law,  to  inquire,  in  iU  behalf,  as  to  in- 
fractions of  its  laws  in  each  county. 

7.  IlTDiOTMBNT:  Surplusage.  [*420]  Under  subd,  5,  See.  d5.  Criminal 
Code,  where,  in  the  indictment,  a  word,  necessary  in  one  description  of 
the  wounds,  is  omitted,  but  where  the  indictment  still  contains  a  cer- 
tain and  explicit  description  of  the  wound  that  caused  the  death,  held 
sufficient,  and  that  the  defective  description  might  be  treated  as  sur- 
plusage under  subd.  6,  Sec.  96,  or  disregarded  under  subd.  7,  of  that 
section  of  the  Criminal  Code.' 

Ajppealjrom  Lyon  Cownty  District  Court. 

At  tbe  spring  term  A.  D.  1863,  of  the  District  Court  for 
Chase  county,  the  plaintiff  in  error,  John  S.  Wise,  was  in- 
dicted for  murder  for  the  killing  of  Robert  Bailie  in  Mar- 
ion county,  Kansas,  on  the  4th  of  July,  A.  D.  1862 — Mar- 
ion county    being  attached   to  Chase  county  for  judicial 

[2]    Bm  Laurent  v.  States  1  Km.  [DaMler't  Bd.},  3M. 
[8]    Bee  Millar  v.  8t<Ue,  anU,  169.  and  note. 
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purposes.  At  the  same  term  the  case  was  transferred  to 
Lyon 'county  for  trial.  At  the  October  term,  A.  D.  1863 
of  the  District  Court  for  Lyon  county  Wise  was  tried  and 
convicted  of  murder  in  the  second  degree,  on  the  3d  day  of 
November,  1863. 

During  the  trial  several  exceptions  were  taken  to  the  rul- 
ing of  the  court  in  admitting  and  refusing  to  admit  testi- 
mony, and  to  the  giving  and  refusing  to  give  diflferent 
charges  to  the  jury.  A  motion  in  arrest  of  judgment  was 
made  and  overruled,  and  one  for  a  new  trial  likewise  over- 
ruled, both  of  which  rulings  were  excepted  to. 

The  particular  facts  presenting  the  points  decided  appear 
more  fully  in  the  opinion  of  the  court. 

Elmore  and  Martin^  for  appellant,  submitted: 

Ist.  The  defendant  proposed  to  prove  by  Anna  Bailie, 
first,  the  cdrnparative  strength  of  the  deceased  and  the  de- 
fendant, and  secondly  the  fact  that  when  Bailie  was  angry 
and  excited,  that  he  was  exceedingly  dangerous.  The  court 
refused  to  allow  the  proof  to  be  made.  We  think  he  was 
clearly  wrong.  It  was  important  and  material  to  the  de- 
fendant to  show  with  what  purpose  and  object  he  acted.  He 
being  well   acquainted   with    Bailie  and  knowing  ['^481]  i 

the  fact  that  he  was  a  very  dangerous  and  desperate  man 
when  angry.  That  it  required  on  his  part  the  extremest 
precaution  to  keep  from  being  killed  by  Bailie.  It  was 
proper  to  show  the  belief  of  Wise  that  he  was  in  danger  of 
great  bodily  harm,  if  not  death,  and  connected  with  the  fact 
that  he  had  already  been  dangerously  wounded  by  Bailie, 
and  the  fact  of  Bailie's  still  pursuing  him  shows  that  Wise  . 
believed  he  should  be  killed,  and  disproves  the  presumption 
of  malice.  It  goes  to  show  the  character  of  the  homicide, 
because  with  a  full  knowledge  of  Bailie's  desperation  and 
superior  strength,  it  certainly  would  be  a  greater  justification 
to  Wise  than  it  would  have  been  if  Bailie  had  been  a  man 
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of  inferior  or  eqnal  etrength  and  an  amiable  temper  and 
disposition.  It  proves  the  fact  that  he,  Bailie,  acted  witli  a 
felonious  intent,  even  if  it  should  appear  that  he  did  not 
intend  a  felony,  bnt  that  from  these  facts  connected  with 
others  already  proven  that  Wise  believed  so,  he  was  equally 
justified  In  shooting  Bailie.  (Wharton  Crim.  Law,  Sec. 
641,  m.  n.;  Wharton's  L.  of  Homicide,  pp.  227-293;  2* 
Ala.,  17-18;  Com.  v,  Lebertj  1  Wharton's  Grim.  Law,  665^ 
note.) 

2d.  If  the  defendant  could  not  prove  the  character  and 
strength  of  Bailie,  the  court  was  certainly  wrong  in  allow- 
ing the  statement  of  the  prosecuting  attorney  going  to  the 
jury  as  evidence.  The  simple  statement  of  the  district  at- 
torney that  Bailie  was  a  man  of  superior  strength  to  Wise^ 
was  calculated  to  prejudice  the  rights  of  the  defendant.  It 
goes  to  the  jury  with  the  stamp  of  judicial  disapproval,  sub* 
ject  to  doubt  and  uncertainty,  and  therefore  not  calculated 
to  have  the  same  effect  with  the  jury  as  if  it  had  been  ad^ 
mitted  originally  by  the  court.  And  again,  the  court  erred 
in  allowing  the  statement  of  the  attorney  to  go  to  the  jury 
as  evidence.  The  prosecution  cannot  under  any  circum- 
stances directly  or  indirectly  be  permitted  to  offer  testi- 
mony as  to  the  character  of  the  defendant  or  the  deceased,, 
and  the  subsequent  action  of  the  court  in  admitting  the 
statement  of  the  district  attorney,  besides  being  [*422} 
error  of  itself,  does  not  affect  or  cure  the  original  wroiig  or 
error.    (6  Ohio  St.,  519.) 

3d.  The  court  erred  in  refusing  to  give  the  second 
charge,  as  asked  by  the  defendant.  "He  is  entitled  to 
every  reasonable  doubt  upon  every  material  fact  involved 
in  the  case." 

4th.  The  indictment  is  bad.  It  does  not  clearly  appear 
from  the  indictment  that  it  was  found  by  a  grand  jury  of 
the  county  of  Chase.  There  is  no  such  body  of  men 
known  to  the  laws  of  this  State  as  the  "grand  jury  or 
grand  jurors"  of  the  State  of  Kansas.    The  statement  i» 
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^  -  J  - 

in  sabBtanoe  a  direct  denial  of  the  proposition  that  it  was 
by  a  grand  jury  of  the  coanty  of  Ohase.    (Oomp.  L.  1862, 

p.  261,  Sec.  95,  p.  607,  Sec.  2.) 

The  indictment  is  bad  for  nnoertainty  as  to  the  number, 
location  and  character  of  the  wounds.  It  is  not  only  un- 
certain but  states  an  impossibility,  in  charging  in  the  sec- 
ond count  that  Bailie  received  '^one  mortal  wound"  on  the 
mouth  and  the  left  side  and  the  throat,  and  near  the  heart 
The  word  "several"  means  nothing,  even  if  the  word 
"wounds,"  was  aqpidentally  omitted,  does  not  cure  the  de- 
feet.  It  still  omits  the  word  "mortal,"  and  the  court  cannot 
take  anything  in  an  indictment  by  intendment.  The  omis- 
sion of  the  words  "mortal  wounds"  vitiates  the  whole  pro- 
ceeding, and  cannot  be  cured. 

The  first  count  is  also  defective;  it  does  not  definitely  lo- 
cate any  of  the  wounds.  And  even  if  tliis  count  is  good  it 
will  not  support  the  verdict.  The  manner  of  death  in  the 
two  counts  is  totally  dissimilar.  •  (Comp.  L.  1862,  p.  251, 
Sfec.  89-95;  20  Mo.,  58;  8  Ohio  St.  98-131-306;  10  Id.,  439.) 

The  indictment  is  bad  in  not  charging  in  either  count  as 
it  should,  that  the  killing  was  "feloniously"  done.  At 
common  law,  an  indictment  omitting  this  word  in  charging 
the  character  and  manner  of  the  crime,  was  fatally  defec- 
tive. Our  laws  have  not  changed  it,  but  upon  the  contrary 
[*423]  provide  and  declare  that  it  is  a  felony.  It  is  a  word  nec- 
essary to  a  true  technical  descyription  of  the  crime.  Murder 
therefore  is  a  "felony,"  and  unless  the  law  purposely  omits 
the  use  of  it,  it  should  always  be  so  charged  in  au  indict- 
ment. (Oomp.  L.  1862,  345,  Sec  300;  25  Mo.,  325;  9  Id., 
730;  Barclay's  Dig.  (Mo.  R.),  p.  217,  Sec.  62;  3  Mo.,  61; 
24  Id.,  380;  29  Ala.,  27;  4  Barton  (Ala),  397;  Wharton's 
Crim.  L.  Sees.  399-400;  Whar.  L.  Hom.,  260-261.) 

5th.  The  verdict  of  the  jury  is  contrary  to  the  evidence 
and  to  law.  It  is  not  necessary  for  this  court  to  determine 
the  particular  grade  of  the  offense,  if  the  court  is  satisfied 

27—2  KAE 
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that  the  facts  applied  to  the  law  will  reduce  it  below  the 
finding  of  the  jary;  and,  therefore  it  is  only  necessary  to 
determine  whether  or  not  it  is  mnrder  in  the  second  degree. 
To  constitute  murder  in  the  second  degree  the  offense 
should  have  been  committed  purposely  cmd  rnaludouBly^ 
and  the  malice  is  the  gist  of  the  offense. 

The  evidence  in  the  case  applied  to  tho  law  as  decided 
in  other  cases,  and  by  comparison  cannot  for  a  moment 
leave  a  doubt  as  to  the  offense.  The  evidence  not  only 
does  not  prove,  but  actually  disproves  malice.  If  then 
malice  is  wanting  it  cannot  be  murder  in  the  second  degree. 
(Comp.  L.  1862,  287,  §  2.) 

There  was  a  con^bat  between  the  parties.  There  was  a 
sudden  provocation,  it  was  all  one  and  the  same  transac- 
tion. It  was  done  i)i  the  heat  of  passion.  All  these  ques- 
tions are  to  be  considered  in  ascertaining  the  nature  of  tho 
crime.  (Whar.  L.  Horn.,  179-213-.216-.219--220-221-223- 
226-227;  Whar.  Grim.  L.,  §§  932-935-971-987-1020-1026; 
Bish.  Or.  L.,  §§  630-644.)  Likewise  the  belief  of  defend- 
ant as  to  personal  danger  to  himself,  and  it  is  immaterial 
whetJier  the  belief  be  real  or  imaginary,  as  shown  by  au- 
thorities already  cited. 

6th.  We  however  claim  that  the  trial  and  conviction  is 
irregular  and  void,  for  the  reason  that  the  court  had  no 
f*424]  authority  to  hear  and  determine  the  cause.  By  law, 
court  for  Lyon  county  meetg  on  the  26th  of  October,  and 
on  the  2d  day  of  November  in  the  county  of  Morris.  The 
court  for  Lyon  county  commenced  on  Monday  the  26th  of 
October,  as  provided  by  law,  and  was  continued  until  the 
5d  of  November,  without  any  other  or  further  proceeding 
than  the  regular  order  of  adjournment  and  meeting,  and 
the  record  shows  that  it  was  the  regular  term.  Wise  was 
convicted  on  the  8d  day  of  November.  Wo  claim  that  the 
court  for  Lyon  county  was  limited  by  law  to  one  week, 
and  could  hold  no  longer;  that  the  law  provides  that  on 
the  Monday  following,  the  same  court  should  be  in  session 
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in  Morris  eoiuitj,  and  it  would  be  impossible  to  hold  both 
courts  and  oomplj  with  the  law,  and  a  judge  has  no  au- 
thority to  adjourn  a  oourt  from  the  daj  appointed  by  law 
to  some  other  day.  The  law  also  provides  for  the  manner 
of  holding  adjourned  and  special  terms  of  courts.  -  (Comp. 
L.  1862,  p.  57;  Art.  3,  §  5  of  the  Constitution;  Acts  of 
1863,  Chap.  22,  p.  44;  Comp.  L.  1862,  p.  459,  §  8;  Ala. 
Dig.,  p.  176,  §  49  and  p.  177,  §  56.) 

7th.  The  Supreme  Court  has  ample  authority  to  re- 
verse the  judgment  because  the  verdict  is  contrary  to  the 
law  and  the  evidence.  (Comp.  L.  1862,  p.  274,  Sees.  258- 
2'64;  p.  264,  Sec  189;  p.  174,  Sec.  807;  26  Mo.,  840;  10  Ohio 
St.,  599;  Barclay's  Dig.  (Mo.  R),  258,  Sec.  488.) 

8th.  We  think  the  Supreme  Court  has  full  authority  to 
examine  into,  hear  and  determine  the  objections  to  the  pro- 
ceedings'pointed  out  whether  such  exceptions  were  raised 
in  the  court  below  or  not.  (Comp.  L.  1862,  274,  Sec.  264; 
10  Mo.,  29;  Barclay's  Dig.  (Mo.  R),  268,  Sec.  435.) 

W.  W.  Guthrie^  Attofmey  Ocveral^  for  appellee. 

The  requirements  of  an  indictment  are  fully  considered 
in  StaU  v.  Madden^  1  Xas.  [Dasslers  Ed.],  340. 

1.  No  error  was  committed  by  the  court  in  refusing  to 
permit  the  witness  to  answer  the  question  which  is  assigned 
as  the  first  ground  of  error. 

[*425]  1st.  At  best  it  could  be  but  a  mere  matter  of  opin- 
ion with  the  witness  as  to  the  comparative  strength  of  the 
parties,  and  this  is  not  admissible  as  evidence.  The  proper 
evidence  was  the  facts  occurring  at  the  time  of  the  homi- 
cide, the  conduct  of  the  parties,  etc.,  leaving  the  jury  to  judge 
if  the  question  was  important  as  to  the  strength  of  de- 
ceased and  defendant. 

2d.  But  if  error  was  committed  by  the  court  in  the 
first  instance  in  refusing  to  permit  the  witness  to  answer 
the  question,  it  was  cured  by  the  subsequent  admission  of 
the  counsel  for  the  State  that  ''deceased  was  a  man  of  much 


420  SUPREME  COURT  OF  KANSAS, 

Wise  T.  The  State. 

greater  personal  stren^z^th  than  defendant,  which  was  the 
most  favorable  answer  that  coald  have  been  expected  from 
the  witness,  had  she  been  permitted  to  answer  the  question. 
(19  U.  S.  Dig.,  Trial,  pp.  669-60.) 

4th.  It  is  a  matter  of  discretion  with  the  court  to  per- 
mit evidence  to  go  to  the  jury  at  any  time  before  the  final 
submission.  (19  U.  S.  Dig.  p.  660,  Sees.  34-35-36-87;  18 
Id.,  p.  700,  Sees.  21-27-32;  9  Abbot's  Pr.  R,  p.  562,  Sec  3; 
20  U.S.  Dig., p.  914,  Sec.  45.) 

6th.  £eing  a  matter  of  discretion  with  the  court,  it  is 
not  reviewable  on  error.  (18  U.  S.  Dig.,  p.  700,  Sec.  36; 
10  Abb.  Pr.  R.,  p.  662,  Sec.  19;  U.  S.  Dig.,  p.  381,  Sec.  70.) 

II.  No  error  was  committed  in  refusing  to  permit  the 
witness  to  testify  to  the  character  and  temper  of  the  de- 
ceased. Evidence  of  character  of  deceased  in  trials  on 
indictment  for  murder  is  not  admissible.  (Whart  Cr.  L., 
Sec.  641,  and  note;  1  Archbald's  Or.  Pr.  and  Plea.,  p.  902.) 

But  evidence  of  this  kind  can  only  be  admitted — if  at 
all — where  the  circumstances  of  the  killing  are  such  as  to 
create  a  doubt  as  to  whether  a  crime  has  been  committed, 
which  was  not  the  case  in  this  instance.  (Whart.  Or.  L., 
Sec.  641;  1  Arch.  Cr.  Pr.  &  Plea.,  p.  902.)  And  after 
laying  the  proi>er  foundation,  which  was  not  done  in  this 
case. 

[*426]  III.  No  error  was  committed  in  refusing  the  first 
instruction  asked  by  the  defendant. 

1st.  Under  our  statute  on  an  indictment  for  murder  in 
the  first  degree,  a  defendant  may  be  found  guilty  of  murder 
in  the  first  and  second  degrees,  or  of  any  of  the  degrees  of 
manslaughter.    (Code  Crim.  Pro.,  p.  253,  Sec.  107.) 

2d.  The  defendant  might  have  committed  the  homicide 
without  malice  and  still  be  guilty  of  one  of  the  degrees  of 
manslaughter.  (Stat,  of  Crimes  and  Punishment,  pp.  288- 
89-00.) 

3d.  The  refusal  to  give  the  instruction  did  not  injuri- 
ously affect  the  defendant  as  the  jury  must  have  found  the 
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homicide  to  have  been  committed  with  malice  before  they 
conld  have  foond  the  verdict  they  did,  and  the  Superior 
Oourt  will  not  re^rd  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties.  (Code  Orim.  Procedure, 
Sec.  276.) 

IV.  It  was  not  error  for  the  court  to  refuse  the  instruc- 
tions asked  and  to  give  the  substitute. 

1st.  The  instruction  given  was  substantially  in  the 
words  of  the  statute,  and  was  all  the  defendant  was  entitled 
to.    (Code  Crim.  Proc.  Sec.  207.) 

2d.  It  was  in  accordance  with  the  common  law  authori- 
ties. (Whart.  Cr.  L.,  Sec.  707,  Bemis  Webster  Case,  p. 
470.) 

3d.  The  instruction  given  was  equivalent  to  the  one 
asked,  when  taken  in  connection  with  the  fact,  which  ap- 
pears of  record,  that  the  court  instructed  the  jury  as  to  what 
were  the  material  facts  to  be  proven  in  each  degree  of  the 
offense  charged. 

4th.  Admitting  the  instruction  asked  to  be  abstractly 
correct,  no  injury  could  have  resulted  to  the  defendant  as, 
the  instructions  given  were  substantially  the  same,  and  the 
Superior  Court  will  not  regard  exceptions  which  do  not  af- 
fect substantial  rights.    (Code  Crim.  Proc.,  Sec.  276.) 

y.  There  wa3  no  error  committed  in  overruling  the  mo- 
tion for  a  new  trial  on  the  ground  that  the  verdict  was  con- 
trary to  the  evidence. 

[*427]  1st.  The  evidence  as  set  forth  in  the  bill  of  ex- 
ceptions is  sufficient  to  sustain  the  verdict 

2d.  No  exceptions  can  be  taken  to  the  ruling  of  a  court 
in  refusing  to  grant  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  the  evidence.  (6  Ohio,  500;  Civil  Code,  p. 
173,  Sec.  300.) 

YL  It  was  not  error  for  the  court  to  overrule  the  mo- 
tion in  arrest. 

Ist.  An  indictment  purporting  to  have  been  found  by 
Iho  ^^grand  jury  of  the  State  of  Kansas,  inquiring  of  offen« 
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868  committed  within  the  body  of  the  ooanty  of  Ohase  and 
the  county  of  Marion,  attached  to  the  oonnty  of  Ohase  for 
judicial  purposes,"  is  sufficient.  (3  Ohio  St.,  862;  7  Id.,  411.) 

2d.  The  allegations  contained  in  the  indictment  imply 
that  the  act  wa9  committed  with  malice,  and  therefore  an 
express  allegation  was  unnecessary. 

3d.  The  allegation  that  an  act  was  ^^feloniously"  done 
is  not  necessary  under  our  statute.  (^State  v.  Madden^  1 
Kas.  [Dassler's  Ed.],  340;  4  Ohio  St.,  642.) 

4th.  The  indictment  is  in  the  words  of  the  statute,  and 
this  is  always  good.  (20  Q.  S.  Dig.,  521,  Sec.  68;  9  Id., 
379,  Sees.  84-36;  16  Id.,  359,  Sec.  61,  p.  360,  Sec.  57-8.) 

The  opinion  of  the  court  was  delivered  by 

Bailey,  J. — At  the  spring  term,  A.  D.  1868,  of  the  Dis- 
trict Court  for  Chase  county,  the  appellant,  John  S.  Wise, 
was  indicted  for  the  murder  of  Robert  Bailie  on  the  4th 
day  of  July,  A.  D.  1862,  in  the  county  of  Marion,  which  is 
attached  to  Chase  for  judicial  purposes.  At  the  same  term 
the  case  was  transferred  to  the  county  of  Lyon  for  trial.  At 
the  October  term,  A.  D.  1863,  of  the  District  Court  for  the 
county  of  Lyon,  Wise  was  tried  and  convicted  for  murder 
in  the  second  degree,  and  sentenced  to  ten  years  contineuient 
to  hard  labor. 

[*428]  The  exceptions  taken  to  the  rulings,  of  the  court 
on  the  trial  will  be  considered  in  the  same  order  in  which 
they   appear  upon  the  record. 

The  first  exception  taken  is  to  the  ruling  of  the  court 
below  that  Anna  Bailie,  the  wife  of  the  deceased,  who  was 
made  a  witness  for  the  defen  se,  should  not  answer  the  ones* 
tion  put  to  her  by  defendant's  counsel,  to-wit:  "If  you 
know,  stAte  to  the  jury  the  comparative  strength  of  the  de- 
ceased and  John  S.  Wise?"  How  far  the  mere  opinion  or 
belief  of  Mrs.  Bailie,  as  to  the  comparative  strength  of  Wise 
and  her  husband  would  have  been  evidence  for  thejuij 
it  is  not  necessary  for  us  to  determine,  though  we  inciine 
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strongly  to  the  belief,  that  the  facts  she  had  preyiously 
stated  iu  detail  to  the  jnrj,  of  what  oocarred  at  the  time 
of  the  homicide — the  grapple,  the  struggle  upon  the  ground, 
Bailie  uppermost  with  Uie  knife  in  his  hand  which  he  had 
wrenched  from  Wise — were  more  legitimate  and  satis- 
factory evidence  as  to  which  was  the  stronger,  than  any 
answer  she  would  have  given  in  redponse  to  the  demand 
of  the  counsel  if  the  court  had  permitted  the  answer  to  be 
given.  However  this  may  be  we  are  unanlpiously  of  the 
opinion  that  the  subsequent  admission  by  tde  counsel  for 
the  State  that  the  deceased  was  a  much  stronger  man  than 
Wise,  as  a  fact  proved,  remove  all  grounds  of  objection  on 
this  point.  It  admitted,  as  proved,  all  that  the  most  favor-  ^ 
able  answer  which  could  have  been  given  by  the  witness 
would  have  proved.  This  last  conclusion  seems  to  be  well 
sustained  by  authority.  (7  Gray,  93;  Stephene  v.  The  People, 
19  N.  T.,  549;  1  Grant^s  Oases  [Penn.],  329.) 

The  second  exception  was  to  the  ruling  of  the  court  re- 
fusing to  permit  Mrs.  Bailie  to  answer  the  following  ques- 
tion, to-wit:  "If  yon  know,  state  to  the  jury  the  character 
and  temper  of  the  deceased,  Bobert  Bailie,  wheu  angry 
and  excited,  and  whether  or  not  he  was  at  such  times  a 
dangerous  or  desperate  man?" 

[H39]  The  general  rule  on  this  subject  is  thus  stated  by 
Wharton:  ^^On  the  trial  of  an  indictment  for  homicide, 
evidence  to  prove  that  the  deceased  was  well  known  and 
understood  generally  by  the  accused  and  others  to  be  a 
quarrelsome  and  savage  man  is  inadmissible. "  *  *  *  * 
*^The  rule  undoubtedly  is,  the  character  of  the  deceased  can 
never  be  made  a  matter  of  controversy,  except  when  in- 
volved in  the  res  gestae.  "    (Amer.  Orim.  Law,  Sec.  641.) 

In  a  late  case  in  Massachusetts  the  defendant  offered  to 
prove  that  the  general  character  and  habits  of  the  deceased 
were  those  of  a  quarrelsome,  fighting,  vindictive  and  brutal 
man  of  great  strength,  as  a  circumstance  tending  to  show  the 
nature  of  the  provocation  under  which  the  defendant  acted. 
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and  that  he  had  reasonable  cause  to  fear  great  bodily  barm. 
Objection  being  made,  the  coart  held  (Shaw.  G.  J.  and 
Bjgelow  and  Metcalfe  J.  J.),  that,  ^^  The  evidence  was  inad- 
missible. If  such  evidence  were  admitted  on  behalf  of  the 
prisoner  it  would  be  competent  for  the  commonwealth  to 
show  the  deceased  was  of  a  mild  and  peaceable  character. 
Such  evidence  is  too  remote  and  uncertain  to  have  any 
legitimate  bearing  on  the  question  at  issue.  The  provocation 
under  which  .the  defendant  acted  must  be  judged  of  by  the 
re8  gestae.  And  the  evidence  must  be  confined  to  the  facts 
and  circumstances  attending  the  assault  by  the  deceased 
upon  the  defendant."  {Com.  v.  HiZliardy  2  Gray,  294.) 
So  in  Cailfomia  in  a  case  of  indictment  for  murder,  the 
court  held  the  following  language: 

^The  other  point  made  is  the  exclusion  of  evidence  of 
the  character  of  the  deceased  for  turbulence,  recklessness 
and  violence.  The  rule  is  well  settled  that  the  reputation 
of  the  deceased  cannot  be  given  in  evidence,  unless  at  the 
least  the  circumstances  of  the  case  raise  a  doubt  in  regard 
to  the  question  whether  the  prisoner  acted  in  self-defense. 
It  is  no  excuse  for  a  murder  that  the  person  murdei*ed  was 
a  bad  man,  but  it  has  been  held  that  the  reputatipix  of  the 
deceased  may  sometimes  be  given  in  proof  to  show  that 
[*430J  the  defendant  was  justified  in  believing  himself  in 
danger  where  the  circumstances  of  the  contest  are  equivocal. 
But  the  record  must  show  this  state  of  case.  This  does 
not."      (The  People  v.  Murry,  10  Oal.,  809.) 

The  evidence  in  the  case  at  bar  shows  the  parties  to  have 
been  some  eight  or  nine  paces  apart  at  the  time  of  the 
shooting — Wise  with  a  loaded  double-barreled  shot-gun 
in  his  hand  and  Bailie  with  his  knife,  and  that  Bailie  had 
stopped  before  Wise  shot  him.  Under  such  circumstances, 
we  think  Wise  could  hardly  be  justified  in  considering 
himself  in  danger,  having  so  much  the  advantage  in  point 
of  arms.  However  this  may  be,  the  whole  circumstances 
as  they  were  detailed  in  proof  upon  the  trial,  and  as  they 
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appear  beforo'iis  in  the  bill  of  exceptions,  are  sufficient,  in 
onr  jadgment,  to  show  the  character  of  the  deceased  so  far 
as  it  is  necessary  or  proper  to  show  it  on  the  defense,  and 
as  the  defendant  conld  not  have  been  prejudiced  by  the 
rnlincf  this  court  will  not  disturb  the  verdict. 

The  third  exception  is  to  the  refusal  of  the  judge  who 
tried  the  cause,  to  charge  the  jury:  "That  the  defendant 
is  entitled  to  the  benefit  of  every  reasonable  doubt  upon 
every  material  fact  involved  in  the  case."  Which  charge 
the  court  refused  to  give  as  asked  for,  but  charged  the  jury 
as  follows:  "That  the  defendant  is  entitled  to  the  benefit 
of  every  reasonable  doubt  of  his  guilt  remaining  in  the 
minds  of  the  jury  after  canvassing  the  whole 'of  the  testi- 
mony in  the  case."  We  think  the  law  on  this  point  is 
correctly  stated  by  the  court,  and  that  the  exception  was 
not  well  taken. 

The  fourth  objection  is  that  the  indictment  is  bad:  "Ist, 
because  it  does  not  appear  from  it  that  it  was  found  by  a 
grand  jury  of  the  County  of  Ohase."  The  language  of  the 
indictment  itself,  is  as  follows: 

^^ State  of  Kanaasj  Chctse  County^  es: 
"In  the   District  Oourt  of  the  fifth  judicial  district,  sit- 
ting in  Chase  county,  April  term,  A.  D.  1863. 

[*431]  "The  jurors  of  the  grand  jury  of  the  State  of 
Kansas  duly  drawn,  impaneled,  charged  and  sworn  to 
inquire  of  offenses  committed  within  the  body  of  the  county 
of  Chase,  and  within  the  county  of  Marion,  attached  to 
said  county  of  Ohase  for  judicial  purposes,"  etc. 

Section  95  of  the  Code  of  Criminal  Proceedure,  provides 
that,  "The  indictment  is  sufficient  if  it  can  be  understood 
therefrom,  first,  that  the  indictment  was  found  by  the  grand 
jury  of  the  county  in  which  the  court  is  held."  We  think 
the  indictment  in  this  case  fully  answers  this  requirement 
of  the  statute.  Felonies  are  ofienses  against  the  peace 
and  dignity  of  the  State,  and  are  prosecuted  and  punished 
by  the  State.     The  prosecution  is  instituted  in  it^  name 
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by  a  grand  jarjr  organized  in  each  county  in  pnrmance  of 
the  laws  of  the  State,  to  inquire  in  its  behalf  as.  to  infrac- 
tions of  its  laws  in  sach  coniity. 
.   2d.     "The  indictment  is  bad  for  nncertaintv  as  to  the 

m 

number,  location  and  character  of  the  wounds,  an4  because 
it  states  an  impossibility  in  charging*  in  the  second  count 
that  Bailie  received  "one  mortal  wound"  on  the  mouth  and 
the  left  side,  and  upon  the  throat  and  near  the  heart."  Upon 
examination  of  the  indictment  it  is  very  apparent  that  Uiere 
has  been  an  omission  of  the  word  "wounds"  and  that  the 
omission  being  supplied  that  part  of  the  indictment  excep- 
ted to  would  read  as  follows: 

"  Which  said  shot  so  discharged  by  force  of  the  said  gun- 
powder, did  him  the  saidKobert  Bailie,  strike  and  penetrate, 
giving  to  him  the  said  Robert  Bailie  then  and  there  with 
the  shot  aforesaid,  several  wounds  in  and  upon  the  mouth 
and  the  left  side,  and  upon  the  throat  and  near  the  heart  of 
him  the  said  Bobert  Bailie  one  mortal  wound,  of  which  said 
mortal  woand  the  said  Bobert  Bailie  did  die."  Had  such 
been  the  reading  it  is  evident  that  no  exception  could  have 
been  taken,  and  if  we  treat  as  surplusage  the  words  "  several 
— : — in  and  upon  the  mouth  and  the  left  side,  and,"  there 
still  remains  a  distinct  charge  of  giving  [*432]  to  him  the 
said  Robert  Bailie  then  and  there  with  the  shot  aforesaid, 
*  *  *  upon  the  throat  and  near  the  heart  of  him  the 
said  Robert  Bailie  one  mortal  wound,  of  which  mortal 
wound  the  said  Robert  Bailie  did  die."  This  is  certain  and 
explicit,  and  the  words  proposed  to  be  omitted  do  not  vitiate 
nor  impair  their  force. 

Section  95  Code  of  Criminal  Procedure  provides  that  the 
indictment  is  sufficient  if  it  can  be  understood  therefrom., 
«  «  «  (( Fifth.  That  the  offense  charged  is  stated  with 
such  a  degree  of  certainty,  that  the  court  may  pronounce 
judgment  upon  conviction  according  to  the  right  of  |  the 
case;"  and  Sec.  9i>  of  the  same  act,  that  "no  indictment 
muj  be  quashed  or  set  aside.    *    *    *    Sixth.  For  any 
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dui-plttSBge  or  repugnant  allegation  when  there  is  snfficient 
mattel*  alleged  to  indicate  the  crime  and  person  charged. 
Nor,  Seventh.  For  any  other  detect  or  imperfection  which 
does  not  tend  to  the  prejndice  of  the  substantial  rigbtB  of 
the  defendant  upon  the  merits." 

In  view  of  these  statute  provisions  we  must  hold  the  in- 
dictment good  beyond  question.    Judgment  affirmed., . 

All  the  jnstioes  concurring. 


( 


The  State  of  Kansas  v.  Jahss  Thompson  kt  al. 

1.  Ikdictment:  Exceptions.  A  ground  for  qnaBhing  an  indictment  for 
a  violation  of  the  law  "to  restrain  <)ram  shops  and  taverns,  and  regu- 
late the  sale  of  intoxicating  liquors/*  IComp.  L.,  1862.  p.  486J  **that  it 
does  not  charge  that  the  offense  was  tiot  committed  within  the  limits  of 
an  incorporated  city  containing  one  thousand  inhabitants/'  /m7(/- in- 
sufficient, the  provision  in  Sec.  15  of  that  act,  excepting  such  cities  from 
its  operations,  not  being  one  of  those  exceptions  neccessary  to  be  nega- 
tived in  the  indictment.  The  rule  is:  If  there  be  any  exceptions  cob- 
tained  in  the  same  clause  of  the  act  which  creates  the  offense,  the  in- 
dictment must  show  negatively  that  the  defendant,  or  the  sul:ject  of 
(he  indictment,  does  not  arise  within  the  [*4'^J  exception.  But  if  a 
proviso  be  in  a  subsequent  clause  or  statute,  or  although  in  the  same 
section,  yet  if  it  be  not  incorporated  with  the  enacting  clause  by  any 
words  of  reference,  it  is  in  that  case  matter  of  defense  for  the  other 
party,  and  need  not  be  negatived  in  the  pleading, 

^.  Constitution.  Article  2  of  the  Constitution  of  Kansas  is  devoted  to 
prescribing  rules  for,  and  defining  the  duties  and  power  of  legislative 
bodies  under  the  Constitution. 

^.  :  Oeneral  laws. '  It  cannot  be  conceived  that  the  first  clause  of 

Sec.  17  of  thai  Article,  providing  that  '*all  laws  of  a  general  hature 

.  .  shall  have  a  uniform  operation  throughout  the  State,**  was  intended  to 
have  the  retro-active  effect  of  abrogating  laws  already  passed.  Th^ 
decision  in  .4 /6yer  0.  The  State  (10  Ohio  S.,  589),  deciding  a  similar 
point  with  reference  to  an  identical  constitutional  provision,  in  the 
same  way,  'may  well  have  been  considered  by  the  frameri  of  our 
.  Constitution,  as  deddmg  the  construction  of  the  language.     A  Lteral 

N(»n.— SnfletaDCT  of  Indfotmentft,  Me  if(/^ar  v.  Btaitt  artie,  ISS;  Wi»fv.  Btafe,  «Mr«« 
•nd  note. 
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ooiwtroctioii  of  this  oonstitatioDal  prowon,  instead  of  makiDg  the  law 
containing  obnozions  exceptions  existing  at  the  time  of  its  adoption 
noil,  would  extend  them  to  the  excepted  portions  of  the  State — a  con- 
struction too  disastrous  in  its  consequences  to  be  entertained.  (StaU 
V.  Young,  3  Eas.,  446.) 

Appeal  from  Shawnee  County  Distrid  Court. 

The  facts  appear  in  the  opinion  of  the  conrt.  A  copy 
of  the  indictment  is  aa  follows: 

^^In  the  Diatrict  Court.  Third  Judicial  District,  State  of 
Kansas,  sitting  in  and  for  the  County  of  Shawnee  in  said 
State  of  Kansas,  of  the  November  Term,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-two. 

"The  State  of  Kaifsas 

vs. 

Jas.  Thompson  &  Jackson  Thompson. 

^^The  State  of  Kansas j  Shawnee  County- 

"The  jurors  of  the  grand  jury  of  the  county  of  Shawnee 
and  State  of  Kansas,  in  the  Third  Judicial  District  Court 
for  said  State  of  Kansas,  impaneled,  sworn  and  charged 
to  ini^uire  of  offenses  committed  within  the  said  [*434] 
county  of  Shawnee,  in  the  said  State  of  Kansas,  in  the 
name  and  by  the  authority  of  the  State  of  Kansas,  upon 
their  oaths,  do  present  and  find  that  James  Thompson  and 
J  ackson  Thompson  at  (Indianola)  Shawnee  county  afore- 
said, and  within  the  jurisdiction  of  this  court,  on  the  4th 
day  of  November,  A.  D.  1862,  that  day  being  an  election 
day,  and  between  the  hours  of  nine  of  the  clock  in  the 
morning  of  said  day,  and  six  of  the  clock  in  the  even- 
ing of  said  day,  at  said  Indianola,  county  of  Shawnee 
aforesaid,  did  keep  open  their  grocery,  aUae  dram  shop, 
alias  tippling  house,  there  situate,  commonly  known  as 
Thompson's  Saloon,  for  a  long  time,  to-wit:  for  the  space  of 
two  hours,  in  which  said  grocery,  alias  dram  shop,  alias  tip- 
pling house,  intoxicating  liquors  were  sold,  and  are  usu- 
ally vended,  for  the  purpose  of  selling  and  retailing  intox- 
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icting  liquors,  oa  said  election  day,  coatrarj  to  the  form 
of  the  statute  in  snch  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Elansas. 

'<A.  H.  Cask,  District  Attorney^ 
''Third  Judioial  District,  State  of  KoMasP 

Ovthrie  c&  OUchrist  and  A.  Z.  WiUiatMy  for  appellant 

•/•  db  D.  Broekway,  for  appellees. 

1st.  This  was  an  indictment  against  the  defendants  in 
error  for  an  alleged  violation  of  the  liqnor  law.  (See  Ohap. 
84,  p.  486,  Cotnp.  Laws,  1862.) 

Ry  the  15th  section  of  this  act  it  is  provided  that  all  cor- 
porated  cities  containing  one  thousand  inhabitants  or  more 
shall  be  entirely  exempt  from  the  operations  of  the  act. 

[*435]  This  is  unquestionably  an  act  of  a  general  natmre. 
It  is  not  special  in  any  sense  whatever.  A  special  law  is  a 
private  act  of  the  legislature,  such  as  resi^ects  a  private  per- 
son  or  individual.    {^W^hter.)  .  . 

Section  17  of  Art.  2nd  of  the  Constitution  of  the  State 
provides  that  all  laws  of  a  general  nature  shall  have  ani< 
form  operation  throughout  the  3tate.  But  this  law  does 
not  have  a  uniform  operation  throughout  the  State.  TTnr 
der  the  provisions  of  this  act  it  is  perfectly  harmless  in  law. 
to  do  the  very  act  which  this  indictment  charges  as  an 
offense  against  the  defendants,  pi:ovi(jled  the  act  is  done 
within  the  limits  of  a  corporated  city  containing  one  thous- 
and inhabitants  or  more,  and  so  of  all  the  acts  made  crimi- 
nal by  this  law,  their  criminality  depends  entirely  on  the 
fact  of  their  being  committed  beyond  the  limits  of  a  cor- 
porated city  containing  one  thousand  inhabitants  or  more. 
It  then  being  a  law  of  a  general  nature  and  not  uniform 
in  its  operation  throughout  the  State,  it  is  inconsistent  with 
the  first  clause  of  Sec.  17,  Art  9  of  the  Constitution,  and  * 
was  therefore  abrogated  by  it  (6  Ohio  S.,  269.) 

Section  four  of  the  schedule  continued  in  fofee  only  such 
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laws  as  were  not  inconsistent  with  tlie  Oonstitution.  The 
first  clause  of  Sec.  17,  Art.  2  of  the  Odnstittition,  applies 
to  all  laws  of  a  general  nature,  aud  includes  those  passed 
before  the  Constitution  took  effect,  as  well  as  those  passed 
afterwards.  {Oass  v.  Dillon,  2  Ohio  S.,  6161617.)  The 
intention  of  this  provision  in  the  Constitution  was  to  inaug- 
urate a  new  system  in  the  operation  of  general  laws, 
to-wit:  uniformity.  There  is  nothing  in  the  language  of 
the  section  which  indicates  that  there  was  to  be  any  ezcep- 
tion  in  favor  of  laws  passed  prior  to  the  Constitution.  It 
applies  to  all  laws  of  a  general  nature  whether  they  relate  to 
civil  or  criminal  matters. 

This  law  gave  rights  of  action  in  civil  cases.  It  does  not 
confine  its  provisions  to  criminal  cases  exclusively,  but  each 
[*436]  and  all  of  its  provisions  are  subject  to  the  same 
objection.  Section  16  of  the  law  applies  to  all  the  provis- 
ions of  the  act,  and  it  must  all  fall  together.  There  is  a 
manifest  injustice  in  making  such  discriminations,  as  are 
found  in  this  act,  in  favor  of  the  cities  of  the  State.  It 
makes  it  a  crime  to  do  tbatin  one  part  of  the  State  which 
would  be  perfectly  harmless  if  done  in  another  part.  It 
was  to  remedy  such  mischief  that  this  clause  was  intro- 
duced into  the  Constitution.. 

.  2d.  The  indictment  does  not  charge  that  the  offense  was 
not  committed  withih  the  limits  of  an  incorporated  city 
containing  one  thousand  inhabitants  or  more,  and  is  there- 
fore insufficient. 

The  opinion  of  the  court  was  delivered  by 

EiNaxAN,  J.— The  defendants  were  indicted  in  Shawnee 
county  for  a  violation;of  the  law  *^  to.  restrain  dmm-^bops 
and  taverns  and  regulate  the  sale  of  intoxicating  liquors.^ 
A  motion  was  made .  to  quash  the  indictment  on  two 
grounds.  *.       ' 

1st.    That  thQ  indictment  doea.tiot  charge- that  the- of- 
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feose  was  not  conunitted  within  the  limits  of  an  iocorpora^ 
ted  city  contaioing  one  thousand  inhabitants. 

2d.  The  statute  on  which  the  indictment  is  founded  is 
unconstitutional. 

The  motion  was  sustained  and  the  indictment  qnashed 
The  State  briogs  the  case  to  this  court  for  revision.  '  The 
first  of  the  causes  assigned  as  grounds  for  quashing  the  in- 
dictment, must  be  held  insufficient.  The  law  on  this  point  is 
plain  and  is  well  stated  in  Archibold's  Oriminal  Pi'actice  and 
Pleading,  page  118,  as  follows:  ''If  there  be  any  exception 
contained  in  the  same  clause  of  the  act  which  creates  the 
offense,  the  iudictment  must  show  negatively  that  the  de- 
fendant or  the  subject. of  the  indictment  does  not  arise 
within  the  exception.  If,  ['^437]  however,  the  exception  or 
proviso  be  in  a  subsequent  clause  or  statute,  or  although  in 
the  same  section,  yet  if  it  be  not  incorporated  with  the  en- 
acting clause  by  any  words  of  reference,  it  is  in  that  case 
matter  of  defense  for  the  other  party  and  need  not  be  nega> 
ti  ved  in  the  pleading."  The  exception  contained  in  section 
15  page  489,  Comp.  Laws  1862,  as  to  incorporated  cities,  is 
evide;itly  not  one  of  those  necessary  to  be  negatived  in  the 
indictment  under  the  rules  above  cited.  We  do  not  feel  in- 
clined  to  sanction  rules  of  pleading  more  stringent  than 
those  in  use  under  the  common  law  practice. 

The  second  ground  is,  that  the  law  on  which  it  is  founded 
is  in  conflict  with  the  first  clause  of  Sec.  17,  Art  2d  of  tho 
Constitution,  prescribing  'Hhat  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  State;" 
that  this  clause  of  the  section  has  the  effect  to  abrogate  alt 
laws  passed  by  the  territorial  legislature  of  a  general  nature 
to  which  there  were  exceptions.  The  law  is  admitted  to  be 
a  general  law,  and  by  its  terms  has  not  a  uniform  operation 
throughout  the  State,  its  provisions  not  being  in  force  in  cer* 
tain  parts  of  the  State,  which  are  excepted  from  its  opera- 
tiouB. 

A  literal  construction  of  this  clause  of  the  Oonatitution 
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would,  instead  of  abrogating  a  law  passed  before  the  Oon- 
stitntion  took  effect,  extend  its  provisions  to  the  excepted 
portions  of  the  State.  It  in  no  way,  by  its  terms  can  be 
held  to  repeal  any  law.  It  only  declares  that  a  general  law 
shall  have  a  nniform  operation.  Bat  this  construction, 
althobgb  a  literal  one,  of  the  clause  tciken  by  itself,  is  too 
absurd  and  too  disastrous  in  its  consequences  to  be  worthy 
of  consideration.  This  clause  is  but  part  of  one  of  twenty- 
eight  sections  of  which  all  the  others  have  direct  reference 
to  future  legislative  proceedings  under  the  Oonstitution. 
This  is  also  true  of  the  latter  part  of  this  section  seventeen, 
which  provides  that  '*in  all  cases  where  a  general  law  am 
be  made  applicable  [^438]  no  special  law  shall  be  enacted. 
The  whole  article  is  devoted  to  prescribing  rules  for  and 
defining  the  duties  and  powers  of  legislative  bodies  under 
the  Oonstitution,  and  it  is  not  conceivable  that  this  part  of 
a  section  only  was  intended  to  have  the  retroactive  effect 
of  abrogating  so  large  a  portion  of  our  laws  as  would  be 
done  by  the  construction  given  to  it  by  the  court  below. 

In  Ohio  in  the  case  of  Abyer  ^.  The  State  (10  Ohio  S., 
589),  the  Supreme  Court  held  that  a  clause  in  the  constitu- 
tion of  that  State,  identical  with  the  one  under  consideration, 
did  not  act  on  the  laws  already  passed,  but  only  on  those 
enacted  after  the  adoption  of  the  Constitution.  That  de- 
cision had  been  made  before  our  Constitution  was  adopted 
and  may  well  have  been  considered  by  the  framers  of  that 
instrument  as  deciding  the  construction  of  the  language  in 
the  section.  See,  also,  3  Indiana  Reports,  258,  where  the 
identical  point  is  decided  in  the  same  way.  We  think  it 
clear  that  the  clause  taken  in  its  connection  with  the  whole 
article  was  intended  only-  to  apply  to  laws  passed  under  the 
Constitution,  and  was  not  intended  to  affect  the  laws  already 
in  existence,  and  that  the  Di8tri<;t  Court  in  ruling  other- 
wise erred.  .  The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

r 

f.All  the  justices  donoarring. « 
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Soon,  Kbub  <&  Co.  v.  Mbbbil  Shith. 

I.  Execution:  Deposits,  Where  an  action  was  for  a  balance  due  on 
general  deposits  in  a  bank,  defense  that  the  balance  dae  had  been 
levied  on  under  an  execution  against  plaintiff  in  another  action,  and 
where  the  eoort  below  refused  to  allow  the  retain  of  the  sheriff  on  the 
said  execution  showing  such  levy  to  be  read  in  evidence,  the  answer  of 
defendants  below  and  the  petition  showing  that  the  deposits  ^'ere 
general,  held  that  there  was  no  specific  moneys  in  the  hands  of  defend- 
ants below  of  which  plaintiff  below  was  the  owner,  and  on  which  a  levy 
could  be  made,  and  that  the  sheriff's  return  of  the  levy  was  properly  re- 
jected as  evidence  by  the  court  below. 

(^4891  2. :  Evidence.    An  offer  to  prove  that  the  money  mentioned 

in  the  return  was  the  money  owing  by  defendants  to  plaintiff  below,  and 
was  paid  by  defendants  to  the  sheriff  while  holding  the  unsatisfied 
execution  in  full  force,  and  that  the  sum  so  paid  was  applied  in  part 
liquidation  of  the  judgment,  likewise  was  properly  rejected  by  the 
court  below. 

8.  AxENDMBXTTS.  On  motion  by  defendants  .below  to  so  amend  their 
answer  as  to  show  the  above  facts,  held  not  to  be  within  the  provisions 
of  Sec  475  of  the  Civil  Code,  because  the  amendment  would  change 
substantially  the  defense,  and  was  therefore  properly  overruled.' 

Errcr  from  Leavenworth  DUtrict  Court. 

This  was  an  action  brought  in  the  First  District  Court 
for  Leavenworth  county  by  the  defendant  in  error  to  re- 
cover a  balance  alleged  to  be  due  from  plaintiffs  in  error, 
as  bankers  to  him,  for  money  by  him  deposited  with  said 
plaintiffs  in  error.  The  answer  to  the  original  petition  after 
setting  up  the  true  state  of  the  account  for  a  second  cause 
of  defense,  alleged  that  the  actual  balance  due  from  these 
plaintiffs  to  this  defendant  was,  after  the  commencement  of 
the  action  in  the  court  below,  levied  upon  by  the  sheriff  of 
said  county  by  virtue  of  an  execution  in  his  hands  in  favor 
of  one  Lymap  Scott  and  against  the  defendant  and  another. 
To  thia  second  defense  the  said  Smith  demurred,  which  de- 
murrer  waa  by  the  court  overruled.    Afterwards  the  said 

:!••  BM'7iwi»«.  Pf/uteUkl'^M^^  []>Mtter'B.'ed.],  892,  uuLnole;  Brown  9.  AffPf'lA^ 
ssa,  waA  note;  B*ifU  v.  F^ff^  Id.,  (KM,  and  note;  Woo$ttt  v.  McKinUy^  Id.,  801. 

28—2  KAS. 
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Smith  took  leave  to  amend  his  petition  and  these  plaintiffs  had 
leave  to  answer  said  amended  petition.  This  was  done  and 
the  above  described  second  cause  of  defense  was  included  in 
the  amended  answer.  On  the  trial  Smith,  by  his  attorneys, 
objected  to  the  evidence  which  was  ofiiBred  by  plaintiflb  in 
error  in  support  of  their  defense,  which  objection  was  sus- 
tained Plaintiffs  in  error  then  offered  to  prove  that  they 
paid  the  money  to  the  sheriff,  substantially  under  Sec  475, 
Code  of  1869.  This  the  court  refused.  They  then  asked 
leave  to  amend  their  answer  so  as  to  set  up  a  state  of  facts 
which  would  admit  of  that  proof.  This  also  was  refused, 
and  judgment  was  rendered  for  the  amount  so  alleged  to 
have  been  levied  upon  by  or  paid  to  the  sheriff,  and  inter- 
est. .A  motion  by  these  plaintiffs  for  a  new  trial  was  after- 
ward overruled. 

[*440]  Sanson  and  Hav&ns,  for  plaintiff  in  error. 

1st.  The  evidence  offered  should  have  been  admitted  with- 
out  amendment.  It  was  not  such  ^'a  variance  between  the 
allegations  and  the  proof,''  as  to  mislead  the  advert  party. 
(Vide,  Sec.  141,  Code.)  Although  money  situated  like 
that  alleged  to  have  been  levid  upon,  was  not  technically 
subject  to  levy,  yet  by  these  plaintiffs  pleading  this  de- 
fendant was  fully  advised  that  the  money  due  from  said 
plaintiffs  to  him  had  been  taken  and  applied  on  an  exe- 
cution held  by  the  sheriff  against  him.  Section  475  ol 
the  Code  provides  that  this  may  be  done.  The  act  of  the 
sheriff  in  taking  the  money  even  under  this  section  is 
practically,  if  not  technically,  a  levy.  Bouvier  defines 
*'levy"  as  follows:  "a  seizure — the  raising  of  the  money 
for  which  an  execution  has  been  issued."  Is  not  the 
method  prescribed  in  this  section  of  the  Code  for  appro- 
priating the  debts  due  an  execution  debtor,  a  salutory  levy! 
There  was  no  pretence,  as  appears  by  the  record,  that  this 
defendant   would  have  been  misled  had  the  proof  been 
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admitted.  -In  fact  there  could  be  no  fonndation  for  each 
pretence.   {Oather  v.  &tmt4rY  1  Kernan/  868.) 

2d.  The  safficiencj  of  their  defense  was  res  adjtuiioata. 
The  original  petition  and  answer  presented  directly  all  the 
points  made  at  the  timei,  and  on  the  trial  of  the  demhrrer 
the  answer  was  held  soffident,  and  the  court  conld  only 
have  so  held  upon  the  ground  that  it  was  a  snbstadtive 
compliance  with  Sec^iTS'qf  the  Code.  If  an  amendment 
had  been  necessary,  the  fact  of  the  demurrer  having  been 
overruled  should  have  appealed  strongly  to  the  court  to 
permit  the  amendment. 

3d.  If  an  amendment  was  necessary  it  should  have  been 
ordered  at  least  upon  terms  under  Sec.  141  of  the  Code. 

[*441]  4th.  The  authority  giveij  to  the  court  to  permit 
amendments  is  not  autocratic  or  arbitrary.  The  power  to 
grant  under  the  circumstances  prescribed  in  the  Code  is 
coupled  with  a  duty.  It  is  not  dependent  upon  the  caprice 
of  individual  judges,  but  is  based  upon  broad,  general  and 
equitable  principles,  to  be  exercised  in  such  a  way  as  to 
promote  substantial  justice  at  the  expense  of  mere  techni- 
cality. 

I  would  contend  for  no  loose  system  of  pleading,  but  I 
would  contend  for  the  true  meaning  and  intent  of  the  Code, 
i,  6.  that  substance  6ho^ld  never  be  sacrificed  to  mere  form. 
(Sees.  147,  148,  Code.) 

5th.  Section  475  says  that  the  sheriffs  receipt  shall  be 
sufficient  evidence  of  the  payment.  Of  course  this  does 
not  exclude  other  evidence. 

6tb.  The  record  in  this  case  illustrates  the  necessity  of 
some  general  rules  or  principles  to  control  in  amendments. 
Prior  to  the  amendment  of  the  petition,  the  action  wae 
called  for  trial,  and  the  trial  commenced,  when  this  defend- 
ant  discovered  it  was  necessary  to  amend  his  petition. 
Leave  was  given,  him  (of  course  the  amendment  was  ma- 
terial or  the  evidence  might  liave  been  given  under  Sec. 
141,  Code),  and  then  the  court  required  of  XhQ^e  plaintiff  € 
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an  affidavit^  that  they  were  taken  bj  suprise  bj  thm 
amendineot  before  he  would  permit  the  answer  to  be 
amended. 

Z.dS.  WheatyioT  defendant  in  error. 

The  sum  of  $185.66  being  the  amount  admitted  to  be 
due  to  Smith,  and  in  the  hands  of  Scott,  Eerr  &  Co.,  tliird 
parties,  was  not  liable  to  be  levied  on  by  virtue  of  the  exe- 
cution mentioned  in  the  answer.  (See  Turner  v.  JFendally 

1  Craneh,  117,  and  cases  there  cited;  MoDonald  v.  Pickett y 

2  Bailey,  617;  2d  U.  S.  Dig.,  p.  332,  Sec.  408.) 

Tlie  demurrer  was  properly  overruled  to  the  first  answer, 
as  the  same  set  up  a  defense  to  a  portion  of  the  cause  of 
action  (Seney's  Ohio  Code,  p.  130,  Sec.  17;  8  Thomas, 
[*442]  441),  but  even  if  it  was  improperly  overruled,  it 
would  not  aflTect  the  case  on  its  trial  ( Woods  v.  Ilayne^y 
1  Scam.,  104),  especially  so  inasmuch  as  an  amended  answer 
was  filed  which  took  its  place.  Such  amended  answer  being 
filed  in  answer  to  a  petition  amended  after  said  demurrer 
was  overruled,  as  the  money  in  the  possession  of  Scott, 
Kerr  &  Co.  could  not  be  levied  on  under  the  execution,  the 
issue  tendered  by  the  defendants  below  as  to  said  $1^5.66, 
was  an  immaterial  one  and  should  have  been  disregarded  in 
the  court  below,  and  should  be  now  in  this  court,  and  as  to 
that  amount  the  court  below  rendered  such  judgment  as  it 
ought  to  have  done.  (See  Woods  v.  EyneSy  1  Scam.,  104.) 
And  the  court  would  have  been  required  to  render  judg- 
ment for  said  $135.66  (which  amount  it  did  render  judg- 
ment for),  even  if  the  jury  had  found  for  the  defendants 
below.  (Ibid.,  Sec.  896,  p.  143,  Laws  1859.) 

A  part  of  the  issue  tendered  by  the  defendants  below 
being  material,  it  was  proper  to  try  such  as  were  material, 
and  of  course  it  was  proper  for  the  jury  to  assess  the  amount 
of  the  plaintifis  recovery,  including  the  $135.66  and  inter- 
est thereon,  admitted  to  be  due  him  by  reason  of  no  de- 
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fenae  being  sbown  as  to  that  amonnt  (See  Sec.  289,  p.  126, 
Laws  1859.) 

The  variance  mentioned  in  Sec  141,  Code  1859,  can  only 
relate  to  snch  allegations  and  parts  of  pleadings  as  make  or 
offer  an  issue  in  the  case  or  show  some  material  matter, 
and  this  view  of  said  Sec  141,  would  seem  to  be  sustained 
by  Sees.  137, 138,  Oode  1869;  it  certainly  cannot  be  held 
to  relate  to  words  which  might  be  struck  out  as  irrelevant 
under  Sec  128,  Oode  1859,  which  the  allegations  about 
said  $186.66  are  claimed  to  be 

If  the  proposed  amendment  would  have  been  material, 
or  would  have  entitled  the  defendants  below  to  an  admis- 
sion of  the  execution,  etc,  in  evidence,  then  it  would  only 
be  so  by  reason  of  the  allegations  of  payment,  without  any 
reference  to  the  alleged  levy.  Their  defense  as  to  this  [^444] 
$185.66  and  interest  thereon  would  be  complete  on  their 
paying  the  same  to  the  sheriff  (holding  such  an  execution 
as  would  authorize  them  to  pay  over  on),  and  taking  his 
receipt,  whether  it  was  afterwards  levid  on  by  the  sheriff 
or  not.  (See  Sec  475,  Oode  1859.)  Therefore  it  must  fol- 
low that  said  Sec.  141  is  not  applicable  to  the  proposed 
amendment,  but  it  was  one  which  substantially  changed  the 
defense,  or  rather  made  a  defense  as  to  said  $135.66  and 
interest,  where  there  was  none  before.  The  principles  and 
rules  of  the  common  law-  which  require  a  case  to  be  tried 
on  the  issues  joined  were  therefore  applicable  to  the  case 
when  the  amendment  was  asked.  And  Sec  147,  Code  1859» 
is  the  same  in  this  respect,  it  confining  amendments  to  such 
as  do  not  change  substantially  the  claim  or  defense. 

The  execution  offered  is  not  substantially  as  or  in  the 
form  required  by  law.  (See  Sec.  428,  Code  1858,  and  Sec. 
435,  Oode  1859.)  Hence  it  is  claimed  that  it  was  null  and 
void,  and  unless  it  was  an  execution  as  the  law  required  to 
be  issued,  the  payment  mentioned  in  Sec.  475,  Oode  1859, 
could  not  have  been  made,  and  thereby  made  a  defense  here 
by  virtue  thereof. 
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Thk  pkjrment  to  the  sberiff  was  made  after  suit  broaght. 
Defendant  in  error  claims  that  it  is  hardly  jast  for  defendants 
below  to  retain  his  money  until  he  sues  them  for  it,  and 
then  to  get  a  defense  to  bis  suit  by  voluntarily  paying  the 
amount  due  him  to  some  of  hia  o^itors,  leaving  him  to 
pay  the  costs  in  his  own  suit  {^operly  commenced,  for 

moneys  admitted  to  be  due  him. 

• 

The  opinion  of  the  court  was  delivered  by 

KiNOHAN,  J.  The  defendant  in  error  filed  his  petition  in 
the  District  Court  against  the  plaintiffs  in  error,  averring 
that  he  )iad  made  deposits  with  them  as  bankers,  between 
the  19th  of  June,  1858,  and  the  23d  of  April,  1859,  of  various 
suras,  amounting  in  the  aggregate  to  $12,792,  with  the 
agreement  that  he.  Smith,  was  to  have  the  privilege  of 
drawing  on  [*444]  them  at  any  time  to  the  full  amoant  de- 
posited, with  the  right  at  any  time  to  demand  a  settlement 
and  withdraw  whatever  balance  was  due  him.  That  he  had 
so  drawn  all  the  amount  except  $1,228.12,  which  was  still 
due  him ;  also  averring  demand  and  refusal  to  pay  the  same. 

The  answer  admits  all  the  allegations  of  the  petition  ex- 
cept the  amount  de|K)8ited,  and  the  balance  due.  It  admits 
that  there  was  an  undrawn  balance  of  $185.66,  and  that  on 
the  30th  day  of  May,  1859,  the  sheriff  of  Leavenworth 
county  levied  on  said  sum  of  money  as  the  property  of  the 
plaintiffs,  by  virtue  of  an  execution  in  which  Lyman  Scott 
was  plaintiff,  and  at  the  same  time  the  sheriff  took  the 
money  into  possession.  In  May,  1862,  a  trial  in  the  case  at 
bar  was  had,  and  Smith  recovered  a  verdict  of  $160. 

J)uring  the  progress  of  the  trial  the  defendants  having 
read  a  judgment  with  execution  thereon  in  favor  of  Lyman 
Scott  and  against  the  plaintiff  Smith,  and  Harvey.  De- 
fendants also  offered  to  read  in  evidence  the  sheriff's  return, 
as  follows:  "By  virtue  of  the  within  writ  of  execution,  I 
did  on  the  30th  day  of  May,  1859,  levy  on  one  hundred  and 
thirty-five  dollars  and  sixty-five  cents  in  money;  also  a  lot 
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of  merchandise  as  per  inventory  attached.  Satisfied  in 
full."  The  court  sustained  an  objection  to  the  reading  of 
the  sheriff's  return.  Defendants  then  offered  to  prove  that 
the  money  mentioned  in  said  return  was  the  money  owing 
from  said  plaintiff,  and  that  defendants  paid  the  same  to  the 
sheriff,  he  then  holding  the  said  execution  which  was  in  full 
force  and  unsatisfied,  and  that  the  sum.  so  paid  was  applied 
in  part  liquidation  of  the  judgment  of  Scott  v.  Smithy  which 
the  court  would  not  allow. 

Defendants  then  moved  the  court  for  leave  to  so  amend 
their  answer  as  to  show  the  above  facts,  which  the  court  re- 
fused. To  these  several  rulings  the  defendants  excepted, 
and  seek  to  reverse  the  judgment  in  this  court. 

[^445]  We  do  not  feel  justified  in  disturbing  the  judg- 
ment of  the  court  below.  The  answer  of  defendants  shows 
the  account  between  the  parties;  plainly  showing  in  an  hun- 
dred entries  that  the  deposits  were  general,  and  leaving  with 
Smith  no  right  to  any  specific  pieces  of  money;  only  a  right 
to  a  specific  amount.  This  also  appears  from  the  petition 
and  is  not  controverted.  Therefore  there  was  no  specific  * 
money  in  the  hands  of  the  defendants  of  which  Smith  was 
the  owner  and  on  which  a  levy  could  be  made.  (See  Tur- 
ner V.  Feudally  1  Cranch,  46.)  This  being  so,  the  c6urt 
under  the  pleadings  did  right  in  not  allowing  the  sherifi^s 
return  to  be  read.  The  proof  subsequently  offered,  is  open 
to  the  same  objection.  The  defendants  did  not  bring  them- 
selves within  the  provisions  of  Sec.  475  of  the  Code,  even  if 
the  amendment  allowing  such  proof  had  been  permitted. 
The  amendment  changed  substantially  and  materially  the 
defense,  and  therefore  was  properly  rejected  nnder  Sec.  147 
of  the  Oode.    The  judgment  of  the  court  below  is  afiSrmed 

All  the  justices  concurring. 


( 
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Albbbt  Fullbb  et  al.  v.  The  Boabd  or  Oomiiissioniebs  of 

Jackson  County. 

1.  Tkbabviulri  Bond:  Petition:  Sufflcietteif.  A  petitiOD  of  county  com- 
misaioners  against  a  county  treasurer  and  his  sureties  on  his  bond, 
setting  forth  the  bond,  its  execution,  delivery  and  approval,  the  enter- 
ing upon  the  duties  of  the  office  under  it,  the  collection  of  money  for 
the  county  by  him,  a  settlement  between  him  and  the  board,  the  ac- 
count in  full,  showing  a  balanoe  due,  with  all  the  acts  of  the  board  there- 
on, a  demand  of  payment  and  refusal  to  pay  or  to  deliver  books  and 
money  to  his  successor,  under  a  general  objection  that  the  petition  does 
not  state  sufficient  facts,  pointing  out  no  specific  defect,  held  sufficient. 

2. :  Issue.    Where  the  answer  in  such  case  denies  generally,  an(i 

denies  the  indebtedness,  and  where  the  record  of  the  settlement  with 
the  board  as  spread  upon  their  books,  containing  the  items  of  account 
was  introduced  in  evidence  on  the  part  of  plaintiff  below,  held  that  un- 
der the  pleadings  the  i*iAB\  oniy  issue  the  record  could  be  introduced 
to  maintain,  was  to  show  a  settlement. 

8. :  Evidence.    Because  the  record  contained  the  items  of  account 

it  does  not  follow  that,  without  raising  any  issue  as  to  the  correctness 
of  the  settlement,  the  defendant  could  go  behind  it,  held  that  evidence 

>  offered  by  defendants  below  that  certain  items  of  the  account  were  nofe 
correct  or  just,  was  properly  ruled  out  by  the  court  below.  There  may 
be  cause  to  doubt  that  the  settlement  by  being  spread  upon  the  record 
had  become  such  a  one  that  it  could  not  be  disproved. 

4.  :  County  Treasurer:  Instructions.    The  board  had  no  right  to 

hold  the  sureties  for  any  inoneys  received  by  the  treasurer  before  the 
execution  of  the  bond,  but  held  that  an  instruction  "  that  the  plaintiffs 
cannot  recover  on  the  bond  for  those  items  charged  prior  to  the  execu- 
tion of  the  bond,  and  that  the  plaintiffs  must  prove  in  order  to 
recover,  that  eveiy  item  of  the  account  accrued  after  the  signing  of 
the  bond,  otherwise  the  item  of  amounts  to  be  excluded,  *'  refufied 
by  the  court  below,  is  not  good  law.  The  date  of  the  charges  could 
not  fix  the  liability  of  defendants,  nor  the  time  when  the  items  as  taxes 
of  prqvious  years  accrued,  make  it  necessary  to  exclude,  etc.  ISTpV 
that  the  refusal  to  give  such  cliarges  was  not  error,  especially  when  the 
court  charged  correctly,  "that  if  the  jury  Wlieve  from  the  evidence  that 
any  portion  of  the  indebtedness  as  charged  in  the  petition  went  into  the 
hands  of  the  defendant,  treasurer,  before  the  execution  of  the  bond 
and  the  treasurer  had  not  made  default  thereto,  then  they  must  exclude 
^ose  items  from  the  amount  so  demanded,  andif  the  jury  believe  from 
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the  evidence  that  the  money  so  xeoeived«  a«  fotmer  treaaoier,  came  into 
his  hands  as  treaenier  after  the  execution  of  the  bond*  th^  mnat 
find  those  items  for  plaintiffs.*' 

Ettot  frowi  Jackson  Dukriet  Ooiari. 

Tbis  was  an  action  bvoDght  by  the  Board  of  Oonnty 
Commissioners  of  Jackson  county  against  Albert  Fuller 
and  his  sureties  on  his  bond  as  treasurer  of  that  county. 
The  petition  set  forth  the  bond,  its  execution,  delivery  and 
approval  according  to  law,  the  entering  upon  the  duties 
of  the  office  under  it,  the  collection  of  moneys  for  the 
county  by  him  as  such  treasurer,  a  settlement  after 
several  unsuccessful  attempts  between  him  and  the  board; 
sets  forth  the  account  in  full  with  all  the  items,  showing  a 
balance  due  with  all  the  acts  of  the  board  thereon,  a  demand 
of  payment,  and  of  a  delivery  of  the  treasurer's  bo  »kBy  and 
refusal  to  pay  or  deliver  to  his  successor.  The  condition  of 
tlie  bond  is  as  follow^: 

<^If  Uie  said  Albert  Fuller  and  his  deputy  and  all  other 
persons  employed  in  his  office  shall  faithfully  execute  the 
[*44T]  duties  of  said  office,  and  if  the  said  Albert  Fuller 
shall  pay  according  to  law  all  moneys  which  shall  come. to 
his  hands  as  treasurer,  and  will  render  a  just  and  true  ac- 
count thereof  whenever  required  by  said  board  of  supervisors, 
or  by  any  provisions  of  the  law,  and  shall  deliver  over  to 
his  successor  in  office  or  to  any  other  person  authorized  by 
law  to  receive  the  same,  all  moneys,  books,  papers  and  other 
things  appertaining  or  belonging  to  his  said  office,  then  the 
above  obligation  to  be  void,  otherwise  to  be  in  full  force 
and  effect.'' 

The  answer  contained  three  counts,  two  of  which  are  iis 
follows: 

<4st.  That  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  them,  because  they  say 
that  they  deny  each  and  every  allegation  in  said  petition 
alleged  against  them,  and  every  part  and  parcel  thereof, 
and  they  put  themselves  upon  the  country. 


( 


442  SUPBEME  COURT  OF  KANSAS, 


Fuller  et  al.  v.  Jaokson  Couniy. 


*^2d.  And  for  farther  answer  thereto,  the  eaid  defendants 
say  that  they  do  not  owe  nor  are  tbiey  jointly  or  severally 
indebted  to  the  said  plaintifi*  in  the  sum  of  five  hundred 
and  fifty-two  dollars  and  eighty-one  cents  (552.81),  or  any 
part  or  portion  thereof,  nor  are  they  indebted  to  the  plaintiff 
as  aforesaid  in  any  sum  of  money  whatever,  and  of  this  they 
put  themselves  upon  the  country." 

The  third  count  was  held  to  be  insufficient  on  demurrer, 
to  which  ruling  no  exception  appears  of  record  Several 
exceptions  were  taken  on  trial,  the  facts  pertaining  to  whichi 
together  with  other  facts  in  the  case,  appear  in  the  opinion 
of  the  court.    Judgment  below  was  rendered  for  plaintiffs. 

The  defendants  below  bring  the  case  up  on  a  bill  of 
exceptions. 

[*448]    J.  <6  D.   Broohway,  for  plaintiffs  in  error. 

1st.  The  court  below  ought  to  hhye  permitted  the  de- 
fendant  there  to  disprove  the  items  contained  in«the  ac- 
count. The  court  erred  in  holding  that  the  statem^it  of  the 
county  clerk  had  become  a  record  and  could  not  therefore 
be  disproved  by  parol.  The  clerk  had  no  legal  authority 
to  settle  with  Fuller — only  the  board  could  do  this.  The 
mere  fact  that  this  report  was  spread  out  upon  the  journal 
of  the  proceedings  of  the  board  did  not  make  it  conclusive 
upon  the  defendant.  The  original  paper  itself,  if  introdu- 
ced in  evidence,  was  not  conclusive  upon  anybody,  much 
less  would  &  copy  of  it  spread  out  upon  the  journal  be  con- 
clusive. This  report  was  nothing  more  than  an  opinion  or 
declaration  of  the  county  clerk.  The  original  paper  not 
being  admissible  in  evidence,  how  could  a  copy  of  it  spread 
upon  the  county  records  without  any  authority  of  law  be 
canchuioe  evidefnee'i 

The  county  board  had  no  power  to  make  a  judicial 
record.  The  organic  act  declared  that  the  judicial  power 
of  the  territory  should  be  vested  in  certain  courts,  naming 
them,  but  the  board  of  county  oommissionerBis,  not'men* 
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tiosed  among  them*  (See  Organic  Act,  Sec.  27.)  This 
section  prohibited  by  implication  the  exercise  of  ^^jndioial 
power"  in  any  tribnnal  except  sach  as  are  enumer- 
ated in  this  section.  Bnt  the  spreading  of  this  report  on 
the  journal  could  not  have. given  it  the  character  of  a  judi- 
cial record  if  the  board  had  been  invested  with  ever  so  full 
judicial  authority.  It  did  not  show  anyadjndication  with 
Fuller.  The  board  could  not  delegate  their  powers  to  the 
Olerk.  The  board  alone  could  settle  with  the  treasurer. 
(Oomp.  Laws   1863,430,  Sec.  111.) 

2d.  But  if  this  report  of  the  county  clerk  had  imparted 
a  80Ulement  between  Fuller  and  the  board,  and  if  such  set- 
tlement had  the  full  force  and  effect  of  a  judgment  against' 
him,  yet  the  other  defendants  as  Fuller's  sureties  would  not 
thereby  be  precluded  from  showing  the  fact,  that  Fuller 
did  not  actually  owe  the  commissioners  anything  at  the 
time  of  the  settlement.  The  sureties  had  no  opportunity  to 
be  heard  untill  they  were  in  court.  {Douglas  v.  Haviland^ 
24  Wend.,  35,  and  cases  cited;  4  Bill,  522.) 

Th^8.  P.  JFenlon^  for  defendants  in  error* 

1st  The  court  did  not  err  in  ^'ruling  out"  the  testimony 
of  Fuller  to  disprove  certain  items  in  the  account.  By  the 
act  of  1859,  p.  480,  the  commissioners  of  the  county  were 
vested  with  the  power  to  settle  with  the  county  treasurer, 
to  allow  or  disallow  any  items  of  the  account,  and  Sec.  26 
(p.  414),  provides  for  an  appeal  from  the  decision  of  the 
board.  This  is  a  peculiar  special  provision  introduced  into 
our  public  system  and  is  the  only  manner  in  which  a  party 
aggrieved  by  the  act  of  the  county  commissioners  can  have 
their  acts  reviewed;  there  was  ample  remedy  for  the  defend* 
ants  in  this  way  and  &iling  to  avail  themselves  of  the  only 
way  laid  down  in  the  law,  they  can  not  now  complain  of 
the  consequences  of  their  own  laches;  besides,  even  if  they 
were  not  concluded  by  the  statute  referred  to,  the  reoords  of 
the  county  commissioners  office  are  made  evidence  by  law, 
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and  facta  proved  hy  records  are  not  to  be  contradicted  bj 
parol  evidence. 

2d.  The  allegation  in  the  petition  as  to  the  settlement 
is,  that  an  accounting  was  had  between  the  treasurer  and 
county  and  a  balance  stmck,  which  allegation  is  denied  by 
the  answer.  Now,  thel  plaintiff  having  proved  that  there 
was  an  accounting  and  settlement,  the  only  evidence  that 
the  defendants  could  introduce  under  their  answer,  was  evi- 
dence tending  to  deny  the  fact  and  settlement,  and  hence 
the  testimony  offered  by  the  defendants  *'to  disprove  certain 
items  in  the  account,''  was  improper  under  the  pleadings, 
was  not  testimony  tending  to  disprove  any  allegation  in  the 
petition,  and  therefore  was  properly  excluded  by  the  court 
below. 

[*450]  But  further  as  to  this  point,  the  bill  of  exceptions 
does  not  show  to  this  court,  nor  does  the  record  anywhere 
disclose  what  the  record  marked  ''G'*  was  introduced  in 
evidence  to  prova  It  may  have  been  introduced  to  prove  the 
fact  of  settlement,  which  was  a  necessary  fact  to  be  proved 
in  the  case.  If  it  was  read  for  this  purpose,  the  testimony  of- 
fered by  the  defendants  "to  disprove  certain  items  in  the  re- 
cord G,"  was  no  reply  to  that  proof,  and  on  that  ground  was 
properly  excluded  by  the  court.  The  record  "G"  may  have 
been  introduced  to  prove  the  date  of  the  settlement,  which 
it  was  competent  to  do,  and  "  to  disprove  certain  items  in 
the  account,"  w^^no  answer  to  that  evidence.  If  the  exhibit 
was  read  to  prove  the  items  therein  contained,  the  bill  of 
exceptions  should  have  shown  to  this  court  that  such  was 
the  fact.  This  court  cannot  suppose  that  such  was  the 
case,  and  upon  a  mere  supposition  proceed  to  overrule  the 
judgment  of  the  court  below.  Every  intendment  of  law  is 
in  favor  of  the  propriety  of  the  proceedings  and  the  lef^lity 
of  the  judgments  of  the  lower  conrts,  and  if  judgments  are 
to  be  set  aside  it  must  be  clearly  and  distinctly  shown  that 
error  has  been  committed.  An  appellate  court  will  not 
suppose  error  and  then  act  as  if  error  was  aetually  shown  by 
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the  record.  Upon  all  these  grounds,  then,  the  jadgment  of 
the  court  on  the  question  of  admitting  the  defendant's 
testimony  must  be  sustained,  to- wit: 

The  defendants  should  have  appealed  from  the  county 
board. 

Parol  testimony  cannot  contradict  a  record. 

Defendants' answer  only  denied  the  fact  of  settlement,  not 
the  correctness  of  items  in  the  settlement. 

The  record  fails  to  show  what  the  exhibit  was  introduced 
to  prove,  and  it  should  show  affirmatively  that  it  was  to 
prove  the  items  before  the  testimony  oifered  could  be  ad* 
mitted. 

[*451]  The  opinion  of  the  court  was  delivered  by     . 

Kingman,  J. — ^The  plaintiffs  in  error  were  sued  on  the 
bond  of  Fuller  as  county  treasurer,  on  which  the  other 
plaintiffs  in  error  were  sureties.  The  petition  is  long  and 
very  full,  setting  out  the  bond  and  a  settlement  with  Fuller 
by  the  board  of  county  commissioners,  showing  the  amount 
found  due  and  unpaid. 

The  answer  contains,  j€r5^,  a  general  denial  of  all  the  alle- 
gations of  the  petition ;  *^^(?ntZ,  denying  any  indebtedness; 
and  thirds  a  set-off  of  money  due  from  the  county  to  defend- 
ant Fuller.  A  demurrer  was  sustained  to  the  third  CAUse 
of  defense,  and  no  exception  was  taken  to  the  judgment  of 
the  court  on  the  demurrer.  Of  the  many  points  set  up  in 
the  petition  in  error  and  argued  before  the  court,  but  three 
appear  from  the  record. 

The  first  is,  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  As  no  specific  defect  was 
pointed  out,  we  shall  content  ourselves  with  expressing  the 
opinion  that  the  petition  is  sufficient.  As  it  covers  eleven 
pages  of  legal  cap,  it  is  hardly  necessary  to  copy  it  in  order 
that  it  may  be  seen  to  be  good. 

The  second  error  claimed  is  in  rejecting  testimony.  The 
plaintiffs  introduced  the  record  of  the  settlement,  which  con- 
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tains  in  fnll  the  aoeoant  made  oat  at  the  time  the  settle- 
ment was  made,  and  this  is  all  the  evidenoe  thp  reoord 
shows.  Defendants  on  their  part  offered  to  prove  by  de- 
fendant Fnller  that  certain  items  of  the  aoconnt  were  not 
correct  or  jnst,  which  the  conrt  would  not  permit,  holding 
that  the  settlement  had  become  and  was  a  reoord,  and  that 
the  same  could  not  be  disproved  bj  parol  nnder  the  plead- 
ings in  the  case.  There  may  be  much  cause  to  doubt 
whether  the  settlement  by  being  spread  upon  the  record 
had  become  such  a  record  that  it  oould  not  be  disproved. 
On  this  point  no  opinion  is  expressed.  But  the  testimony 
offered  was  clearly  inadmissible  under  the  pleadings;  it  sup* 
ported  no  issue  made  in  the  case. 

[*462]  Defendants  were  sued  on  a  bond,  a  default  was 
alleged,  and  a  settlement  of  the  accounts,  and  on  this  set- 
tlement required  by  law  the  claim  for  the  amount  due 
rested.  The  bill  of  exceptions  states  that  the  plaintiffs  intro- 
duced the  record  to  mamtain  the  issue  on  their  part.  The 
only  issue  it  could  be  used  to  maintain  was  to  show  a 
settlement;  and  because  the  settlement  contained  the  items 
of  the  account  as  presented  and  made  part  of  the  settle- 
ment, it  does  not  follow  that  without  raising  any  issue  as 
to  the  correctness  of  the  settlement,  the  defendant  could  be 
allowed  to  go  behind  it  by  his  proof.  If  that  course  could 
be  pursued  at  all,  it  could  only  be  done  on  a  state  of  plead- 
ing that  made  it  proper.  If  the  answer  had  set  up  as  a 
ground  of  defense  that  the  settlement  made  with  the  board 
was  incorrect  and  contained  errors,  then  only  would  the 
testimony  have  been  pertinent  to  the  issue  made.  But  this 
was  not  done.  The  petition  avers  a  settlement  as  the  law 
required.  This  the  defendants  denied,  and  this  was  the 
issue  on  that  point,  and  the  court  properly  ruled  out  the 
eviden/v^. 

The  third  error  alleged  is  the  refusal  of  the  court  to  give 

the  following  instructions  at  the  instance  of  the  defendant: 

^^Tbat  the  plaintiffs  caimot  recover  on   the  bond  here 
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sued  oa  for  those  items  of  amouuta  eharged  to  the  treB&vtrj 
of  Jackson  county  prior  to  the  execution  of  the  bond  by 
the  defendants. 

''That  the  plaintiffs  must  prove,  in  order  to  recover,  that 
every  item  of  the  ^account  aocrued  after  the  signing  of  the 
bondy  and  if  they  have  failed  to  establish  that  fact,  the  jury 
is  bound  to  exclude  the  item  of  amounts." 

These  the  court  refused,  but  gave  the  following: 

"That  •{{  the  jury  believe  from  the  evidence  that  any 
portion  of  the  indebtedness  as  charged  in  the  plaintiffs  pe* 
tition  went  iutp  the  hands  of  the  defendant,  Albert  Fuller, 
as  treasurer  of  Jackson  county,  before  the  execution  of  the 
bond,  and  the  treasurer  had  not  made  default  thereto, 
[^453]  then  they  must  exclude  these  items  from  the  amount 
so  demanded  by  the  plaintiff  in  his  petition,  and  if  the  jury 
believe  from  the  evidence  that  the  money  so  received  as 
former  treasurer  came  into  his  bands,  as  treasurer,  after  the 
execution  of  the  bond,  then  they  must  find  these  items  for 
the  plaintiff." 

It  appears  from  the  petition  that  the  bond  was  given  on 
the  2l6t  day  of  September  1858,  and  the  settlement  of  the 
items  of  account  filed  as  part  of  the  settlement  with  the 
petition,  show  some  items  of  account  charged  before  that 
time.  The  record  is  silent  as  to  the  proof  in  regard  to  these 
items.  Certainly  the  board  of  county  commsssioners  had 
no  right  to  hold  the  sureties  in  the  ti*ea8urer's  bond  as 
bound  for  any  moneys  received  by  the  treasurer  before  the 
execution  of  the  bond,  but  it  may  well  have  been  that  the 
taxes  of  1856  and  1857  charged  to  him,  were  balance  of 
taxes  for  those  years  that  properly  and  legally  came  into  his 
hands  for  collection,  and  tor  which  he  was  bound  to  account* 
and  for  which  also  his  sureties  were  responsible.  From  the 
smallness  of  the  amount  charged  in  each  year  this  seems 
probable.  In  such  a  state  of  proof,  which  is  all  the  record 
discloses,  the  defendants  were  not  entitled  to  the  instructions 
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asked,  nor  were  they  under  the  issues  raised  by  the  plead- 
ings as  has  been  already  shown. 

If  these  reasons  are  not  sufficient  for  rejecting  the  instruc- 
tions asked,  there  are  two  others  that  will  undoubtedly  be 
deemed  satisfactory.  The  first  is,  that  taken  literally, 
neither  of  them  is  good  law.  It  can  hardly  be  necessary  to 
repeat  that  if  the  treasurer  actually  received  the  items 
charged  after  the  bond  was  given,  that  plaintifit*  could  re- 
cover them  on  the  bond  even  if  they  happen  to*  be  dated 
prior  thereto,  and  yet  defendants  asked  the  court  to  say 
that  items  charged  before  the  date  of  the  bond  could  not  be 
recovered  without  regard  to  whether  they  came  into  his 
hands  before  or  after  the  bond  was  given. 

The  second  danse  of  the  instruction  asked  and  refused 
requires  the  plaintiff  to  prove  that  every  item  of  aecount 
[*454]  accrued  after  the  signing  of  thS  bond,  in  order  to  re- 
cover, and  if  they  have  failed  to  establish  that  fact,  the  jury 
is  bound  to  exclude  the  items  of  amounts.  What  the  last 
clause  of  this  paragraph  means,  we  may  guess — ^it  can  never 
be  known.  The  first  part  is  not  law.  Another  reason  for 
refusing  these  instrac  tions  is,  that  all  that  is  apparent  law 
or  reason  is  included  in  the  instructions  that  were  given. 
Judgment  affirmed. 

All  the  justices  concurring. 


Lewis  Bubnbs  et  al.  v.  The  Mayob  and  Cnr  Oounoii» 

•      of    AtOHISON     El'    AL. 

1.  Atchison  Gitt:  Powers.  The  charter  of  Atchisoa  (Sec.  11»  Act  of 
1858),  oonfers  the  power  of  general  taxation  to  the  amount  of  one 
percent  upon  real  and  personal  property,  and  then  proceeds  (Id.» 
and  Sec  4,  Act  of  Feb.  11,  1859),  to  authorize  the  levy  of  a  special  tax 
on  the  holders  of  the  lota  on  every  street,  etc.,  to  be  levied  by  the  front 
foot  or  by  the  assessed  value  thereof,  for  street  improvements,  in  addi* 
tion  to  the  general  tax,  thus  granting  the  power  npon  all  or  any  of  the 
streets,  etc.,  as  distinct  taxation  districts. 
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2.  Oboanio  Aot.    Sec.  24  of  the  Ocganic  Act  conferred  upon  the  terri 
tory  all  the  legialatiye  power  of  a  State  gOTemmeat,  unrestricted  by  its 
constitation,  except  in  particiilars  therein  stated  not  affecting  this 
question. 

8. :  Municipal  Corporations.    The  granting  of  municipal  powers, 

including  power  of  local  taxation  for  improvement  of  streets,  etc.,  to 
citieSf  18  an  ordinary  act  of  legislation,  and  was  within  the  power  of  the 
territorial  legislature  to  grant. 

4.  ^-—•^:  Atchison  Citif.  An  assessment  in  Atchison  made  in  the  man- 
ner prescribed  in  its  charter  for  improving  streets,  of  one  per  cent  on 
the  valuation  of  lots  fronting  the  streets  to  be  improved,  held  valid. 

5.  RAiiiROAD  STOCK.  The  city  of  Atchison,  under  Sec.  80  of  its  charter, 
had  power  to  subscribe  for  railroad  stocks  and  to  issue  bonds  therefor 

^  and  pay  the  .principal  and  interest  there6n  by  a  tax  npon  real  and 
personal  property  within  the  limits  of  the  city  (though  the  road  were 
without),  the  object  of  the  [*455]  power  being  legitimate,  to  build  up 
the  material  interests  of  the  city,  and  the  provision  for  submitting  the 
tax  to  a  vote  does  not  invalidate  the  law,  but  the  general  tax  for  pur- 
poses including  that,  cannot  exceed  the  charter  limits  of  one  per  cent  of 
the  assessed  value  of  the  real  and  personal  property. 

6.  MumoiPAL  COBPORATIONS:  Powers.  The  decision  in  Leaoentcorth 
V.  Norton  (I  Eos.  [Dassler's  ed.],  405),  that  municipal  corporations  take 
no  i>ower  by  implication,  that  their  powers  to  tax  cannot  be  implied 
merely  from  charter  provisions  allowing  certain  improvements  to  be 
made,  but  depend  upon  express  authority  to  tax,  confirmed. 

7.  Injuhctioh:  Taxes,  A  petition  for  an  ix^'unction  to  restrain  the  sale 
of  lots  for  taxes,  setting  forth  the  interest  of  the  plaintiff  in  the  land, 
describing  it,  that  defendants,  by  virtue  of  certain  ordinances,  given 
them,  have  levied  on  the  lots  certain  taxes  for  1859,  and  are  about  to 
enforce  the  collection  thereof  by  selling  the  said  real  estate  to  pay  the 
same,  specifying  the  amounts  on  each  lot  and  the  per  cent  on  the  valua- 
tion, and  for  what  puipose  levied,  with  allegations  showing  their  il- 
legality, with  an  appropriate  prayer,  does  not  present  sufficient 
grounds  for  an  ii^junction — the  remedy  at  law  being  dear  and  un- 
doubted.* 

Errcrfrom  Atchison  District  OovH 

This  was  a  writ  of  error  from  a  decision  of  the  Distriet 
Court  of  Atchison  conpty  dissolving  a  temporary  ipjanction 

1.   Aooiirtof  0qtiltyiflUniotnlMid6atox«nargi«ataa  iiiJaiMtl<mtoiwtnUntt 
laotJon,  nnlen  Its  ooUectlon  would  be  inequitable  and  unjust;  and  Uie  party  seeking  sneh 
ar«nedym«atbepMparedtodoeqiiUgr.    {Ou^Bd,  Co*  o.iforrb,  7  Kas.,  381  iiknvTMief 
«.  KiUman,  11  U.»  4S9    Bee  also  note  to  Leavenworth  9.  Norton  X  Kas.,  (Daaste^s 
ed.],40S.) 
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theretofore  issoed  in  an  aetion  broaght  by  plaintiff  in  error 
to  restrain  the  collection  of  taxes  on  lots  in  the  city  of 
Atchison,  levied  under  the  charter  and  ordinances  of  that 
city.  The  case  was  submitted  to  the  conrt  below  on  the 
following  agreed  facts: 

That  in  the  year  A.  D.  1859,  the  assessments  for  taxes 
were  made  for  that  year  by  the  said  mayor  and  conncilmen 
of  the  city  of  Atchison,  of  the  following  amounts, 'and  for 
the  purposes  following,  to- wit:  One  per  cent  on  the  assess- 
ed value  of  the  real  estate  in  said  city  for  general  city  reve- 
nue, and  one  per  cent  thereon  for  paying  the  interest  on 
certain  railroad  bonds  issued  by  said  city  under  its  char- 
ter, and  also  a  tax  assessment  of  one  per  cent  on  the  value 
of  such  real  estate  for  the  improvement  of  certain  streets 
and  alleys  abutting  thereon,  in  said  city,  according  to  the 
assessed  value  thereof,  and  the  amount  of  said  improve- 
ments was  charged  to  said  plaintiff's  real  estate  abutting  on 
said  streets  for  the  improvement  of  said  streets  and  alleys. 

[*456]  It  is  therefore  agreed  that  the  corporate  authorities 
of  the  said  city  of  Atchison,  did  enter  and  preempt  ac- 
cording to  law  tjbe  site  of  said  city  of  Atchison  on  the  27th 
day  of  March,  A.  D.  1858,  and  that  a  patent  issued  for  said 
lands  so  preempted  and  entered  (of  which  plaintiff's  real 
estate  is  a  part),  but  after  said  tax  assessment  aforesaid  had 
been  made.  It  is  admitted  that  said  plaintiffs  paid  said 
one  per  cent  of  taxes  assessed  for  general  city  revenue,  but 
refuse  to  pay  the  balance  of  said  tax  assessments,  the  said 
railroad  tax  and  city  grade  tax  for  said  year  1859,  assessed 
against  said  plaintifl's  real  estate,  as  described  in  their  peti- 
tion in  said  cause,  by  said  city  of  Atchison,  being  the  sub- 
jects of  controversy  in  this  suit.  It  is  admitted  that  said 
city  and  other  defendants  advertised  plaintiffs'  real  estate 
for  sale  with  other  lots,  and  real  estate  upon  which  like  tax 
assessments  had  not  been  duly  paid,  but  before  the  com- 
mencement of  this  suit,  plaintiffs  hereby  waive  their  right, 
if  they  have  any,  to  collect  back  from  said  city  the  tax  as- 
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Bessment  by  them  paid  as  herein  stated.  Plaintiflb  insist 
that  said  two  unpaid  assessment^  of  a  tax  of  one^per  cent 
each  are  each  of  them  unauthorized  by  said  charter  of  said 
city  of  Atchison*  or  any  valid  or  legal  or  constitutional 
amendments  thereto,  or  hy  any  other  legal,  valid,  constitu- 
tional law,  and  that  any  law  appearing  to  authorize  such 
assessment  of  taxes  is  illegal,  invalid  and  unconstitutional, 
considering  in  connection  therewith  the  first  and  paid  as- 
sessments for  general  city  revenue  for  the  year  1859,  and 
that  plaintiffs  are  not  liable  for  the  same,  nor  is  the  afore- 
said  real  estate. 

The  defendants  insist  that  by  the  charter  of  said  city  of 
Atchison  and  the  laws  of  the  land,  said  assessments  and 
every  part  thereof  were  legally  and  fully  authorized,  and 
that  said  charter  and  amendments  thereto  and  the  laws  au- 
thorizing said  assessments,  are  legal,  valid  and  constitu- 
tional, and  tliat  said  plaintiffs'  lots  and  real  estate  are  liable 
for  said  amounts  charged  thereto  as  set  forth  in  plaintiffs' 
[*457]  petition.  Hence  the  naked  legal  question  of  the 
power  of  said  city  of  Atchison  to  make  each  or  either  of  said 
several  assessments  which  are  the  subjects  of  this  controversy 
aforesaid,  for  the  purpose  aforesaid,  and  to  enforce  the  col- 
lection thereof  by  sale  of  said  lots  and  real  estate,  is  the 
only  question  in  the  case,  and  that  the  court  in  determin- 
ing the  question  may  render  such  a  judgment  as  may  con* 
form  to  the  law  of  the  case. 

TT.  P.  Oambelly  tor  plaintiffs  in  error: 

1st.  The  city  of  Atchison  cannot,  under  its  charter,  levy 
a  tax  in  any  one  year  of  more  than  one  per  cent  for  any  pur- 
pose.    (Private  laws  of  1858,  p.  172,  Sec.  11.) 

2d.  The  assessment  of  the  tax  for  interest  on  railroad 
bonds  is  void. 

.a.  Because  the  question  as  to  whether  the  bonds  should  be 
issued  was  submitted  to  a  vote  of  the  people.     It  was  the 
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voce  of  the  people — an  exercise  of  legislative  power  on  their 
part,  that  authorizes  the^  bonds  to  be  issued.  This  we 
claim,  the  l^slatare  conld  not  authorize  the  people  to  do. 
(Sedgwick  on  Constitutional  Law,  164>  and  cases  cited ; 
Thome  V.  Cramer^  15  'B9xh.j\l^\Bradlyv.  Baaater^  15  Id., 
122;  Parker  V.  The  Commonwealth^  6  Barr.,  507;  Barto  v. 
Himrody  4  Selden,  483;  20  Ohio;  OUy  of  Patterson  v.  So* 
ctett/y  etc.,  4  Zabriskie,  385.) 

b.  The  legislature  could  not  authorize  the  city  to  sub- 
scribe for  stock  in  a  railroad  company.  {Clark  v.  Roches- 
tevy  6  Ames'  Law  Rep.,  289.) 

0,  It  does  not  appear  that  any  railroad  company  had 
proposed  to  build  a  railroad  leading  to  or  from  the  city  of 
Atchison,  or  opposite  to  said  city  on  the  bank  of  the  Mis- 
souri in  the  State  of  Missouri.  It  was  only  upon  these 
[^458]  things  being  done  or  proposed,  that  the  city  was 
autliorized  to  issue  bonds.    (Charter,  Sec.  30.) 

d.  It  does  not  appear  that  the  city  council,  by  ordinance 
or  otherwise,  ever  provided  for  subscribing  for  the  stock  or 
issuing  the  bonds.    (Sec.  31,  Charter.) 

e.  At  all  events  the  city  council  could  not  subscribe  for 
stock  in,  or  issue  bonds  to,  any  railroad  company  outside  of 
the  territory  of  Kansas. 

f.  This  charter  ought  not  to  be  so  construed  as  to  sub- 
ject the  property  of  the  citizen  to  double  taxation,  unless 
such  construction  is  clearly  authorized  by  the  very  words  of 
the  act.  (Blackwell  on  Tax  Titles,  198 ;  Bank  of  Georgia  v. 
Savannahy  Dudley,  182.) 

g.  In  this  charter  there  is  no  aulhority  for  levying  the 
tax  to  pay  the  interest  on  those  bonds.  Sec.  31  of  the  char* 
ter  authorizes  the  tity  to  issue  her  bonds  for  stock,  or  for  the 
loan  of  money  to  pay  tor  the  same;  but  nowhere  is  the 
authority  given  to  levy  a  tax  in  the  manner  shown  by  this 
record.  If  correct  in  this,  the  tax  was  for  an  illegal  and  un- 
authorized purpose,  and  is  void.  (Blackwell,  194-195;  LiS' 
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ban  V.  Bdlt^  1  Foster,  819;  Bmsey  v.  QUlmany  3  Green-^ 
leaf,  191 ;  Stetson  v.  Kempton,  18  Maes.,  272.) 

8d.  The  tax  for  grading  and  improving  the  streets  is 
illegal.  The  city  council  had  no  right,  under  the  power  to 
tax,  to  grade  or  improve  the  street  and  charge  the  expense 
thereof  to  the  lots  abutting  or  fronting  on  the  street;  such  a 
charge  is  not  a  tax.  It  is  taking  private  property  for  public 
uses,  without  just  compensation.  (Art.  5,  Amend,  to  Const. 
U.  S;  The  People  v.  Mayor^  etc.,  of  Brooklyn^  6  Barb,,  209; 
City  of  Zexington  v,  JfoQuiUan^s  Heirs,  9  Dana,  513; 
Stanton  V.  LouiavUU^  6  Id.,  28;  Sharp  v.  Shier,  4  Hill,  76; 
Taylor  v.  Porte7\  4  Id.,  140;  People  v.  Mayoi,  etc.  ofBrook- 
lyn,  9  Barb.,  536;  Woodhridge  v.  Detroit,  8  Michigan, 
275.) 

4th.  While  the  legislature  has  the  i>ower  to  delegate  to 
municipal  corporations  authority  to  levy  and  collect  taxes 
[*4S9]  for  spetific  purposes,  yet  such  corporation  has  no 
power  to  levy  any  tax  not  expressly  authorized  by  its  act  of 
incorporation.  (Ashvill  v.  MeanSj  7  Iredell,  406;  Black- 
well  on  Tax  Title,  196-7; 7  U.  S.  Dig.,  456,  Sec.  29.) 

5th.  Statutes  impofiing  taxes  upon  the  citizen  must  be 
strictly  construed,  and  the  subject  of  taxation  as  well  as 
the  amount  of  the  tax,  must  clearly  appear.  And  where 
there  is  a  fair  doubt,  the  citizen  must  have  the  benefit  of  it. 
(Blackwell,  197-198,  and  cases  cited;  Dwarris  on  Stat., 
7i9;  SewM  v.  Jones,  9  Pick,'414;  Savanna  v.  Hartridge, 
8  Ga.,  30;  State  v.  Bank  of  Newbeme,  1  Der.  &  Bot.  Eq. 
R,  218;  12  U.  S.  Dig.,  145,  §  §  822-328;  1  Foster,  819.) 

6th.  The  city  of  Atchison  possesses  no  power  to  levy 
and  colloct  taxes  upon  property  within  its  corporate  limits, 
unless  under  an  express  grant  from  the  legislature.  The 
power  must  be  tmequwoGally  delegated,  or  it  is  not  given 
at  all.  Corporations  take  no  powers  by  implication.  The 
power  is  a  limited  one,  and  mudt  be  strictly  construed  and 
pursued.  (Blackwell^  523^  and  cases  cited;  Moss  lo.  Ovfi- 
C7nnati,  '21  Ohio,  273;  S/tarp  v.  SJieir,  4  Kill.,  76;  Cheney 
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V.  Hoover  J  9  B.  Monroe,  880;  LUeh  v.  Pinckardy  4  Scam., 
69;  NUlard  v.  KMingsworth^  8  Oonnecticot,247;  Starr  «. 
SedU,  8  Id.,  480;  Hall  v.  Hanoh  et  al.,  10  Id.,  514;  6  Ohio 
589.) 

7th.  The  plaintiffs  showing  themselves  the  owners  of 
this  property,  and  that  the  defendants  are  about  to  sell  it 
for  the  non-payment  of  taxes,  the  bnrden  of  proof  is  on 
the  defendants  to  show  the  right  to  sell.  (Blackwell,  84-112, 
indnded.) 

8th.  If  any  one  of  the  several  taxes  levied  is  illegal,  and 
the  residue  legal,  the  whole  proceeding,  so  far  as  selling,  or 
attempting  to  sell  the  land  is  oonoerned,  is  absolutely  void. 
Before  the  plaintiffs'  land  can  be  sold,  it  must  be  liable 
for  all  the  taxes  for  which  it  is  attempted  to  sell  it.  It 
is  impossible  to  separate  and  distinguish  these  taxes  so  that 
the  acts  of  the  officer  in  making  the  sale  shall  be  in  part 
[*460]  lawful  and  in  part  acts  of  trespass.  The  officer  sells 
or  attempts  to  sell  for  the  whole  tctx.  (Blaokwell,  192,  and. 
cases  cited;  Ehosll  v,  Shaw^  1  Greenl.,  336;  Terry  v.  MiU- 
burd^  21  Pick.,  70;  Bangs  v.  SnoWy  1  Mass.,  188-9,  Stetson 
V.  Kempton,  13  Id.,  283;  Drew  v.  Davis,  10  Vt,  606;  Al* 
word  V.  OoUinSy  20  Pick.,  418;  Kemper  v.  MeOleU^nd,  19 
Ohio,  324.) 

9th.  Bat  there  is  no  authority  given  to  the  corpiration 
by  the  charter  by  virtue  of  which  these  lands  can  be  sold  to 
pay  delinquent  taxes,  and  unless  the  power  to  sell  has  been 
expressly  granted  in  the  charter,  this  summary  proceeding 
is  illegal.  When  the  taxes  were  assessed,  if  assessed  legally, 
they  became  debts  due  to  the  corporation,  which  if  not  paid, 
must  be  recovered  in  an  action  brought  by  the  corporation 
in  the  court  against  the  delinquent.  (Blackwell,  524-5,  and 
cases  cited;  Bergen  v,  ClarJcson,  Halstead,  352;  May^r  v. 
Howard<f  6  Harr.  &  Johns«  383;  Dugan  v.  Mayor,  ^9.,  1 
Gill,  and  Johns.,  499;  Doe  v.  Ghrenn,  1  BlacktM,  336; 
Fitoh  V.  Pinkard,  4  Scam.,  69 ;  Mack  v.  Jones,  1  Foster,  398.) 
In  the  charters  of  other  cities  the  power  is  expressly  give^ 
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(See  amended  charter  of  Leavenworth  c^  18599  See.  80  of 
Art  8,  Sees.  12-3.) 

* 

Otis  and  Olu^^  for  defendants  in  error: 

Are  lands  subject  to  taxation  before  the  government  is- 
snes  a  patent  therefor?  When  land  is  entered,  it  is  treated 
as  the  property  of  the  person  entering  it.  It  can  be  mort- 
gaged, sold  on  execution,  leased  for  a  term  of  years,  and  con- 
veyed in  fee.  The  attributes  thus  attaching  to  land,  make 
it  the  absolute  property  of  the  person  purchasing  it  from 
the  government,  with  this  single  limitation  reserved  to  the 
government,  to  set  aside  a  sale  of  lands  for  fraud  of  the 
purchaser,  or  mistake.  The  naked  legal  title  stands  in  the 
government,  but  this  signifies  nothing  when  the  equitable 
title  is  in  the  vendee.  He  takes  possession ;  has  the  right  to 
the  possession;  and  the  right  to  demand  the  legal  [*461] 
title;  and  holds  it  against  the  world,  even  against  the 
government,  except  the  vendor  got  title  by  fraud  or  mis- 
take. {Carrol  v.  Sqford,  3  How.  [U.  S.],  pp.  460-4.) 

This  case  meets  any  objection  that  might  be  raised  as  to 
the  construction  of  our  organic  act,  by  which  the  ter- 
ritory is  inhibited  from  taxing  the  lands  of  the  United 
States.  It  shows  that  any  argument  against  the  right 
to  tax  lands  after  entry  and  before  the  issuance  of  the 
patent,  is  untenable.  The  law  only  inquires  whether  the 
land  has  been  bought  and  paid  for.  If  it  has,  it  holds 
that  it  is  subject  to  taxation.  The  law  does  not  inquire 
whether  the  claimant  has  the  evidence  of  title. 

The  same  principle  that  holds  lands  subject  to  sale  on 
execution,  before  the  issuance  of  the  patent  holds  them  sub- 
ject to  taxation  under  the  same  circumstances.  {Carrol  v. 
Saffordy  4  How.,  441;  Levi  v.  Thompson^  4  Id.,  17;  Oaven- 
der  V.  Smith,  3  G.  Greene  (Iowa),  350;  Carrol  v.  Perry, 
4  McLean's  Rep.,  25;  Brockway  et  al.  v.  Doe,  Demise  of 
August,  S  Black.,  110.) 
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Becanse  it  has  been  held  by  tlie  Supreme  Court  of  the 
United  States  in  the  case  of  BangaU  v,  Roderich  (18  Pet., 
436),  and  Wilcox  v.  Jackson  (13  Id.,  498,  et  8eq.\  that  the 
technical  legal  titles  to  lands  was  in  the  United  States  \M\ 
the  issuance  of  the  patent,  it  has  been  claimed  that  there- 
fore they  were  not  subject  to  taxation.  But  this  position 
has  been  held  to  be  untenable  by  the  case  of  Levi  v,  Thomp- 
son^ ciXjodiSupra.  On  these  authorities  L  submit  this  branch 
of  the  case. 

Have  the  corporate  authorities  of  the  city  of  Atcliison 
power,  under  the  charter,  to  levy  an  assessment  on  lots  in 
said  city  abutting  on  streets  and  alleys,  for  their  improve- 
ment»  in  addition  to  the  one  per  cent  authorized  for  gen- 
eral  revenue  purposes? 

Section  XI  of  the  charter  provides:  "That  the  mayor 
and  board   of  council  men  shall  have  power,  by  ordinance, 

*  *  *  to  levy  and  collect  a  special  tax  on  the  holders 
of  the  lots  on  any  street,  lane,  alley  or  avenue,  according 
[*462]  to  their  respective  fronts  owned  by  them,  for  the 
purpose  of  grading  and  improving  the  same,"  etc. 

By  Sec.  4,  of  the  act  to  amend  the  city  chai'ter,  approved 
Feb.  11th,  1859,  passed  long  before  the  assessment  was 
made  in  this  case,  it  is  provided  that  "  The  mayor  and  coun- 
cil shall  be  authorized  to  levy  tax  upon  all  real  estate,  lot 
or  lots,  lying  upon  any  street  or  alley,  for  grading,  paving, 
or  macadamizing  thereof,  either  by  the  foot  front,  or  the 
assessed  value  thereof."  This  amend  ment  gives  the  city  full 
and  plenary  power  to  levy  a  tax  to  open  or  improve  sti'eets. 
If  it  was  not  g]:>anted  so  broadly  as  it  is,  the  power  to  open 
streets  would  also  imply  the  power  to  improve  so  as  to 
make  useful  the  street  opened.  If  this  was  not  so,  why 
open  a  street?  The  power  to  open  streets  and  alleys  carries 
with  it  those  incidents  that  are  necessary  and  needful  in  the 
carrying  into  eflfect  the  power  granted. 

The  word  "  tax  "  as  used  in  the  connection  quoted  in  the 
11th  section  of  the  charter,  and  in  the  4th  section  of  the 
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ameudment  quoted  above,  meaiiB  '^  cMewnimb!^  The  char- 
ter and  the  amendment  refers  to  this  as  ^^  a  special  tcucP 
It  is  treated  and  called  by  the  eharter  a  special  tax.  It  re- 
lates to  special  purposes— it  is  not  uniform  in  its  operation 
—operating  on  particular  lots,  and  in  particular  localities — 
certain  lots  in  certain  streets.  It  is  not  included  in  the  ^^one 
per  centum"  for  general  revenue  purposes,  authorized  bj 
the  charter.  It  is  outside  of  and  independent  of-  that,  just 
as  the  poll  tax,  dog  tax,  etc,  is.  Such  a  tax  could  not  be 
uniform;  and  it  is  not  the  policy  of  the  government,  either 
municipal  or  State,  to  tax  one  part  of  the  community  for  the 
improvement  of  the  property  of  others.  The  word  <'  tax  " 
has  a  definite  and  fixed  meaning,  and  is  applied  to  a  certain 
blass  of  contributions.  The  word  ^^ osaeaatMrU**  difibrs  in 
its  signification  radically  from  Uie  word  ^^  taaJ^ 

[^463]  a.  A  '^  tax  "  is  d^ed  to  be,  <^  a  rate  or  sum  of 
money  assessed  on  the  property- of  a  citizen  by  government 
for  the  use  of  the  If ation  or  State/'  (Webster.)  '<  Taxes 
are  contributions  imposed  by  government  upon  individuals 
for  the. use  and  service  of  the  State."  (Story  on  the  Oons., 
Sec  472»  Abr.)  ^^  Taxation  exacts  money  or  services  from 
individuals  as  and  for  their  respective  shares  of  contribution 
to  any  public  burthen."  ^^Taxation  operates  upon  a  com- 
munity or  upon  a  class  of  persons  in  a  community,  and  by 
some  rule  of  iq[>portionment."  {2%6  People  v.  Ths  Mayor 
of  Brooklyn,  4  Qomstoek,  492;  SohovUlev.  l%e  City  of 
Cleveland,  1  Ohio  S.,  126.) 

The  power  to  levy  and  ooH^et' taxes  is  similar  to  the  ex- 
ercise of  the  right  of  '^  ^nment  damctin  "  as  incident  to  all 
governments,  and  the' exercise  of  which  is  necessary  to  sus- 
tain all  governments.  1?he  exercise  of  this  right  is  equally 
potent  in  the  case  of  taxation  and  assessment.  In  fact,  its 
application  in  both  cases  is  the  same  —the  difference  is  only  in 
the  application  of  the  right.    The  effect  is  partly  the  samiei. 

K   /^Assessmentis  dm-lf^'^r  local  ptkrposes  upon  .  local 
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objects,  and  are  Tocompensed  by  local  benefits  or  improve- 
ments."   (1  Handy,  464;  8  Ohio  S.,  186,  et  seq.) 

Asses^meats  are  charges  laid  npon  property  for  particalar 
purposes,  such  as  improvements,  grading,  etc.  The  differ- 
ence between  ^Haxes"  and  assessments  is,  that  the  former 
are  levied  for  general  publio  purposes  upon  all  alike,  and 
are  ^mpensated  for  by  the  equal  protection  of  government 
afforded  to  all;  the  latter  are  laid  for  local  purposes,  upon 
local  objects,  and  are  compensated  in  local  benefits  and  im- 
provements.   {Bidenour  v.  Saffin^  1  Handy,  464.) 

An  assessment  is  undoubtedly  a  tax,  but  it  implies  some- 
thing more;  it  implies  a  tax  of  a  particular  kind,  predicated 
upon  the  principle  of  equivalents^  or  benefits,  which 
[*464].are  peculiar  to  the  person  or  property  charged  there- 
with, and  which  are  said  to  be  assessed  or  appraised,  accord- 
ing to  the  measure  or  proportion  of  such  equivalents. 
Whereas  a  simple^op^is  imposed  for  the  purpose  of  support- 
ing the  government  generally,  without  reference  to  any 
special  advantage  which  may  be  supposed  to  accrue  to  the 
persons  taxed.  Taxes  must  be  levied  without  discrimina- 
tion,  equally  upon  the  subjects  of  property,  whilst  assess- 
i^ents  are  only  levied  upon  lands,  or  some  other  specific 
property,  the  subject  of  the  supposed  benefits,  to  repay 
wli^ch  the  assessment  is  made. 

c.  This  desti notion. between  taxes  and  assessments  has 
become  a  fixed  principle  in  the  land.  (1  Handy,  475;  The 
Mayor  of  New  York  in  the  matter  of  improving  UTaseati 
Street,  11  Johns,  77;  BiU  p.  Bigdon^  5  Ohio  S.,  243;  The 
People ,%  the  Mayor  of  .  BrooJdyny  4  Gomstock,  440; 
Scoville  V.  The  City  of  Glevetand^  1  Ohio  S.,  326).  In  the 
case  of  The  City  of  Peoria,  v,  Kidd^  (31  111.,  861),  the 
court  says  that  an  assessipent  is  not  a  tax  in  the  proper 
meaning  of  that  term,  and  that  assesamenta  ans  constitu- 
tional.        . 

By  the  applicalipn  of  the  nijcis  laid  down  by  these  au- 
thorities to  the  terms  ^'special  tax"  as  used  in  the  11th 
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gection  of  the  charter,  and  ^^  iam  "  as  used  in  the  ^tbrseotifitfi 
of  ameodoienta,  it  beeoi^es  perfeqtly  clear  >  that  th0$e 
terms  ia  their  coaneetion'  in  the  charter  and  Mtkendment^, 
when  considered  with  reference  to  thelr.suhject-matter  and 
proposed  object;  prove  oonclosively  that. their  tru^  meaning, 
as  used,  is  ^^(MsessmerUa.^^  The  legislature  sp  intended  to 
use  these  term's.  .  Though  thcf  legialature  has  n^  the  word 
^^  tax, "  yet  the  law  fixes  its  meanii^  bj  iisvoontext  andstib- 
ject-matter^  to  which  it  refers  and  applies,  and  the  objects 
prdpoaed  io  be  accomplished  by  its  use  as  a  term,  and  using 
it  to  define  a  particular  object  to  which  the  iawrha»:  alk) 
given  a  name.  By  using  the  term  ^'assi^ssmeiitV  instead  of 
*^tax,"  the  meaning  is  preserved;  the  object  of  tbc'law  p465] 
becomes  m6re  apparent  and  its  meaning  more<dear,  and 
the  real  and  manifest  itttention  of  the  legislature  clearly 
appears.' 

The  term  ^^taz"  as  used  in  the  first  dause  of  the  11th 
section  of  the  charter,  has  reference  to  other  matters — it 
refers  to  a  tax  proper.  It  is  there  used  in  reference  to  a 
revenue  tax.  In  that  connection  it  means  the  genemtMise- 
nue  raised  for  the  support  of  the  city  goverdmcUt.  The 
punctuation  of  this  sentence  will  aid  the  court  in  giving  it 
the  proper  construction 

'  If  the  city  has  the  power  to  levy  only  one  per  centum  of 
tax,  what  does  the  charter  mean  when  it  says  the  corporate 
authorities  can  levy  and  collect  a  poll  tax,  a  dog  tax,  and  a 
special  taxt  If  the  dog  tax  and  poll  tax  are  not  included 
in  the  one  per  centum,  by  what  system  of  reasoning  can 
^'  a  special  tax  "  be  included  in  itf  They  are  all  included  or 
they  are  all  excluded. 

The  fourth  .  section  of.  the  amendment  referred  to  also 
proves  that  the  ^^  special  tax  "  is  not  included  in  this  one 
per  cent  tax 

-  d.  The  right  to  make  these  assesm^ts  is  a  power  that 
the  legislatare  can  confer  on  cities  and  villages.  This 
power  has- been  .exercised  &om  time  im^motfial.  .  Unrier 


4eo  SUPKEMir  COURT  OF  KANSAS, 


Bumes  et  al.  ▼  City  of  Atdiiooxi  et  al. 


tills  power  toims  and  cities  have  been  laid  oat,  streets  and 
alleys  laid  off,  opened,  improred  and  lighted  at  nights,  and 
no  court  has  yet  even  intimated  that  the  legislatnre  conld 
not  confer  sach  power.  It  is  the  legitimate  exercise  of  the 
right  of  '^  emdnent  dotnain/*  without  which  no  government 
could  long  exist. 

The  exercise  of  this  right  does  not  imply  the  right  to  take 
private  property  without  compensation.  This  is  not  done 
in  making  improvements.  The  owner  gets  his  pay  in  the 
increased  value  of  his  property,  in  the  benefits  conferred  by 
the  improvement  of  the  real  estate  surrounding  his.  The 
principle  of  equivalents  is  fully  vindicated  and  applied. 
{lieevea  v:  The  TreamteP  ^  Woo^  Co.,  S  Ohio  S.,  383; 
{*466]7%ij  People  >v.  17^  M'^arof  Broatdyn,*  Corn- 
stock,  440;  Bill  V.  Higdxm,  ft  Ohio  S.,  248;  ScomUe  v.  The 
Oity  ofClevelandy  1  OhioS.,  137;  Boneal  v.  Zebafwn,  19 
Ohio  R.,  418;  The  MatU^  of  the  Mayor  of  New  York,  11 
Johns,  77;  Ridenour  v.  Goffln^  1  Handy,  464.) 

The  law  in  such  cases  only  applies  to  the  doctrine  of  the 
maxim,  ^  Q^i  sentU  oommodum  debit  et  onua,^  (Brooms 
Legal  Maxims,  658.) 

.  <^  He  who  experiences  the  benefit  ought  also  to  feel  the 
burden." 

The  Oonstitution  of  the  United  States  has  no  appli^- 
tion  to  the  subject,  'even  was  this  exercise  of '  power  the 
taxing ' of  private  property  without  compensation  or  with- 
out the  consent  of  the  owner.  The  fifth  amendment  of  the 
constitution  is  a  limitation  on  the  power  of  the  government 
of  the  United  States  only,  and  does  not  operate  as  a  lim- 
itation on  the  pover  of  the  State.  {Lee  v.  TMoteon^  13 
Wend.,  i387;  John  Bwrron  v*  The  OUy  of  Baltimore^  7 
Pet.,  243,  250.)  •.-.,« 

But  whether  or  not  the  improvement  of  streets  in  cities 
'is  the  taking  of  private- property  without  compensation,  yet 
I  claim  that  municipal  corporations  have  this  power.  In 
t&fS  casd  thei'iegfslatifire'has  <M>n&rred  this  power. .  That 


JAmrAmr  TEBM,  1864.  461 

Bxief  of  Defendants  in  Eiror. 

the  right  of  eminent  domain  may  be  conferred,  not  only  on 
mnnieipal  corporations  but  private,  cannot  at  this  day  be 
qaestioned  without  upsetting  the  legislation  of  a  half  a 
century,  and  the  repotted  adjudications  of  our  own  and 
sister  States.  (14  Ohio  R,  178;  2  Kent,  888, 889,  and  note  a.) 

Private  property  is  daily  taken  by  private  corpora- 
tioDB  for  the  tracks  of  railroads,  highways,  streets  and 
canals.  The  appropriation  of  private  property  for  these 
objects  has  become  a  fixed  principle  in  our  jurisprudence. 
{Broom's  Lsgal  Mamni8,7M;  5  BlackTd.,  166;  SBUick 
196;  Thompson  v.  Tolmie,  2  Pet,  157-163;  Kupfir  v. 
Sponhorst,  1  Eas.,  76;  1  Green'f,  19;  OouUCs  PL,  Ohap.  10, 
Sec.  14.) 

[*467]  In  this  case  the  streets  are  improved — the  money 
expended  for  the  improvement  of  the  plaintiffs'  property,  i  It 
is,  then,  no  more  than  simple  justice  that  their  property 
should  contribute  its  full  share  to  pay  back  to  the  city  tlw 
money  expended.  (19  Ohio«  418.)  He  who  demands  justice 
should  come  into  court  with  dean  hands.  He  who  asks 
equity  must  do  equity.  (Story's  Eq.  Jurisp.,  Sec  640; 
McDonald,  v.  Nelson^  2  Oomp.  B.,  139 ;  4  Htm.,  631 ;  4  Id., 
148.) 

e*  These  plaintifls  stood  by  and  saw  the  work  progress, 
the  streets  improved,  the  money  expended,  and  now  ask 
that  they  may  have  the  use  of  the  money  expended  by  the 
city  for  the  improvement  of  their  property — have  its  value 
enhanced — made  valuable-— rendered  saleable-*and  not  pay 
their  just  share  oi  the  expenses.  They  do  not  come  into 
court  with  clean  hands.  If  they  were  not  willing  to  pay 
their  jast  share  for  the  improvement  of  the  streets,  they 
should  have  interposed  their  objections  when  the  work  was 
commenced.  It  is  not  rendering  a  ^^quid  proqw>^  It  is 
like  a  party  buying  an  article  and  then  refusing  to  pay  for 
it  I  think  by  the  law  they  are  bound  to  pay  for  these  im- 
provements. I  will  only  say  further  on  this  part  of  the>sub> 
ject  that  the  power  to  tax  carries  with  it  the  power  to  c(^ 
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lect  the  tax,  by  sale  or  otherwise.  {Douglas  v.  Dang^rfield, 
10  Ohio,  156;  OarroUv.  Safford^  4  Wheaton,  44:1-68.) 

III.     Has  the  legislature  the  power  to  authorize  munioipal 
.corporations  to  levj  taxes  to  aid  in  building  railroads  and 
other  public  improvements? 

The  use  of  railroads  as  a  means  of  speedy,  certain  and  safe 
'  travel  and  transportation,  has  become  a  fixed  necessity  of 
oar  country.  The  decisions  of  the  State  courts,  sustained 
by  the  Supreme  Oourt  of  the  United  States,  have  been 
uniform  in  sustaining  such  legislation.  The  decisions  of 
Iowa  on  this  subject,  I  admit,  have  not  been  uniform,  but 
die  weight  and  number  of  our  decisions  have  been  uniform 
[*468]  in  favor  of  the  exei'cise  of  the  power  to  authorize 
municipal  aid  in  making  improvements  of  a  public  nature. 
The  conflicting  opinion  does  not  place  the  objection  on  con- 
stitutional ground.  The  poww  to  organize  municipal  cor- 
porations I  take  as  a  conceded  right.  Munioipal  corpora- 
tions can  take  such  powers  as  are  conferred,  and  exercise 
them.  The  legislature  can  confer  all  power  on  such  cor- 
porations not  specially  prohibited  by  constitutumal  or  or- 
ganic inhibition.  The  extent  of  the  power  conferred  is 
thus  a  political  question  to  be  exercised  in  the  discretion  of 
the  legislature,  and,  being  discretionary,  it  cannot  be  con- 
trolled except  by  constitutional  or  organic  limitation.  Con- 
gress has  exercised  this  power  in  chartering  banks,  railroad 
companies  and  municipal  corporations,  ^be  exercise  of 
this  power  has  been  declared  constitutional  in  the  incorpor- 
ation of  the  n.  S.  Bank.  No  one  has  questioned  the  con- 
stitutionality of  the  Pacific  Eailroad  Bill.  Congress  can 
and  has  authorized  a  municipal  corporation  to  vend  lottery 
tickets,  and  the  Supreme  Court  of  the  United  States  has  de- 
cided that  the.  corporation  was  liable  to  pay  the  prizes 
drawn^  {Clark  v.  Gorp&ratwn  of  Washington^  IS  Wheat. 
40;  JfoOuUoUffh  V.  Maryland^  4  Id.,  816.) 

Hence  we  s^e  that  other  pothers  may  be  given  to  a  mu- 
nicipal corporation  than  the  simple  exercise  of  police  regu- 
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latioua.  It  may  be  inexpedi^it  or  impolitio  to  grant  exten* 
sive  or  extraordinary  powera  to  munioipal  oorporations,  but 
these  are  simply  questions  of  expediency,  and  have  nothing 
to  do  with  the  constitutionality  of  snoh  powers.  The  rem- 
edy is  with  the  legislature,  and  not  the  oourts— the  conrts 
only  construe  the  laws— they  do  not  pass  or  repeal  them. 

lY.  a.  I  admit  that  the  powers  of  goremment  should 
not  be  extended  by  far-fetched  implication;  but  while  we 
are  thus  carefal  of  any  usurpations,  we  should  be  equally 
careful  not  to  defeat  the  purpose  of  the  laws  by  narrow  and 
unreasonable  oonstrnctions.  The  laws  should  have  a  liberal 
[*469]  and  fair  construction,  one  that  will  develope  and  give 
force  to  the  legislative  intention,  so  that  it  is  not  in  conflict 
with  the  organic  law.  It  is  not  on  slight  implication  and 
vague  conjecture  that  the  legislature  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its  acts  to  be  ioonsidered 
void. 

The  opposition  between  the  constitution  and  the  laws 
should  be  that  the  jndge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other.  {JFUtoher 
v.  Piek.^  8  Granch  87;  Adams  v.  ffaioej  8  Mass.  345; 
WdUngton  «.  PetUioner$y  stc.^  16  Pick.,  95;  O.j  W,  db  Z. 
R.R.  Co.  V.  Corns,  of  Clinton  Co.,  1  Ohio  a,  77;  CUy 
ofZouieviUe  v.  HiaU,  2  Mon.,  178;  9  Dana,  614.) 

In  the  case  of  The  Cincmnati,  Wilmington  and  Zones- 
vUl  Railroad  Co.  v.  Commissioners  of  Clinton  County j 
in  sustaining  such  legislation,  the  court  say:  ^^Does  the 
object  proposed  by  this  law,  and  the  method  adopted  for  its 
accomplishment,  fiedl  within  the  legitimate  scope  of  legis- 
lative authority?  Its  object  and  effect  may  be  defined  to  be, 
an  authority  to  the  county  of  Olinton  to  aid  in  the  con- 
struction of  a  railroad  passing  through  it  by  subscribing  to 
the  stoek.  We  shall  take  as  a  predicate  upon  which  to 
found  all  reasons  upon  this  subject,  that  the  State  may  law- 
fully  construct  roads,  canals,  and  other  descriptions  of  inter- 
nal  intprovements  calculated  to  ftunlitate  tiie  sooial  and  bnsi. 
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nesB  interooarse  of  the  people,  and  to  develope  its  reBOnrces 

and  add  to  its  Btrengtli  and  secaritj." 

«  «  «  *  »  « 

*'It  is  trae  that  in  the  early  time  only  wagon  and  turnpike 
roads  were  constracted;  but  it  would  be  strange  imbecility 
to  fasten  upon  the  government,  to  deny  it,  in  the  attain- 
ment of  the  same  ends,  by  the  use  of  such  improvements 
as  science  and  discovery  have  brought  within  its  reach." 

^'In  accomplishing  the  lawful  purposes  of  legislation,  it 
must  be  admitted  that  the  choice  of  means  adapted  to  the 
ends  proposed,  and  not  prohibited  by  the  constitution,  must 
be  left  exclusively  to  the  discretion  of  the  legislature."  * 
[*470]  *  *  It  must  be  admitted  that  the  incorporation 
of  private  companies  for  the  construction  of  works  of  a  pub- 
lic character,  is  one  of  the  lawful  means  that  "may  be 
employed." 

This  right  has  never  been  questioned,  except  as  to  the 
terms  of  compensation  (for  the  private  property  taken). 

If,  then,  the  legislature  may  lawfully  embark  the  State 
in  the  construction  of  these  works,  and  especially  if  it  may 
authorize  private  companies  to  construct,  and  they  still 
retain  their  public  character,  it  would  seem  to  follow,  for 
much  stronger  reasons,  that  it  might  authorize  the  counties 
to  construct  those  of  a  local  character,  having  especial  re- 
lation to  their  business  and  interests.  These  political  or- 
ganizations are  created  for  no  private  object.  They  are,  as 
we  have  seen,  public  instrumentalities,  invested  with  such 
local,  administrative  functions,  as  the  legislature  sees  fit, 
from  time  to  time,  to  confer  upon  them,  and  iiaving  the 
power  to  provide  for  the  construction  of  such  improve- 
ments, directly  and  absolutely,  it  is  most  unquestionable 
that  it  has  the  power  to  attain  the  same  and  indirectly  and 
conditionally  through  these  subordinate  agencies.  (1  Ohio 
S.,  94-6-6.) 

The  Stat0  might  construct  or  authorize  the  oouBties  to 
construct  tb^se  wprks  entire;  or  it  might  ereate  oofipora- 
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tions  to  do  it  entire.  This  would  be  adopting  different  but 
lawful  means  to  effect  the  same  lawful  object  If,  then, 
either  might  do  the  whole  is  it  not  too  obvious  for  doubt, 
as  a  question  of  power,  that  each  may  be  authorized  to  do  a 
part?  Does  not  the  whole  necessarily  include  the  pai*t8, 
or  can  the  exercise  of  a  power  be  impeached  because  it  is 
not  exercised  to  the  full  extent  authorized!  Oannot  differ- 
ent  'but  harmonious  agencies  be  employed  by  the  legisla- 
ture, at  its  discretion,  to  effect  the  same  object}  We  think 
they  may.  It  is  true  tiiat  the  whole  pecuniary  interest  of 
the  work  does  not  belong  to  the  public  wlien  completed, 
but  it  belongs  to  them  in  exact  proportion  to  the  amount 
[H71]  they  have  contributed  to  its  construction,  which  is 
all  that  justice  requires  and  all  they  have  seen  fit  to  exact. 

in  the  decision  of  tins  cause  the  court  say  further,  that: 
*'  While  this  question  seems  to  us  clear  an  prwioiple^  wo 
find  oorselves  confirmed  in  the  conclusion  to  which  we  have 
arrived,  by  the  unanirMms  opinion  of  all  the  State  courts 
in  which  this  question  has  arisen."  (1  Ohio  S.  97.) 

The  court  then  quotes  quite  a  number  of  decisions  show- 
ing that  their  conclusions  of  the  law  have  been  snstaiued 
by  the  adjudications  of  the  courts.  They  cite  BridgepoH 
V,  The  Botieatonio  Hailroad^  15  Conn.,  476;  The  Cotn^ 
morvweaUh  v.  MeWUliame^  11  Penn.,  61;  Qoodvdnv. 
Orump^  Leigh  [Virg.],  120;  Nieol  v.  Mayor  of  NaehwUey 
U  Humphrey  [Tenn.],  252;  TaXbot  v,  DerU,  0  B.  Mon.,  626; 
Ghezney  <;.  Hoovevy  B.  Mon.,  25<).) 

But  the  leading  case  from  Kentucky  is  Slack  v.  TheMaye- 
vilU  and  Lexington  RaiLroctA  Company  (18  B.  Mon.,  1),  in 
which  the  decisiona4>n  this  question  are  ably  reviewed,  and 
the  right  of  the  State  to  authorize  municipal  corporations 
to  tax  themselves  to  aid  in  building  railroads  is  maintained. 
This  case  was  decided  in  1851. 

-  In  the  case  of  Ghesney  v.  Hoover  (9  B.  Mon.,  260)>  the 
coiirt  hi^-tbat-*-  1     .  .  .  ,. 

I.    The  legislature  has  the  conetitotional  potwer  to  con* 

30—2  KA8. 
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fer  taxing  power  upon  local  corporationB,  for  their  govern- 
ment  and  secnritj. 

11.  All  the  lands  of  the  common  wealth  are  held  anhject 
to  the  general  powers  of  the  legislature  to  tax  them,  either 
for  general  purposes  of  gOTemment,  or  for  local  parposes 
witliin  localities  in  which  thej  are  situated. 

In  the  case  of  DerU  v.  DerU  (9  B.  Mon.,  526),  in  pro- 
nouncing the  judgment  of  the  court,  Ohief  Justice  Mar- 
shall, after  reviewing  the  authorities,  remarks: 

^^  These  cases  decide  what  must,  we  think,  be  conceded, 
that  in  order  to  characterize  a  particular  work  or  expendi- 
[*472]  ture  as  being  within  the  legitimate  local  purposes  of  a 
local  municipal  corporation,  it  is  not  necessary  that  the 
work  or  expenditure  should  be  confined  to  local  limits  of 
the  corporation;  but  that  in  the  case  of  a  road  or  a  canal 
leading  to  op  near  the  city,  and  obviously  tending  toyhoU- 
Uateita  oommeree  and  secure  or  increase  its  commercial 
business  and  prosperity,  as  well  as  tlie  case  of  an  aqueduct 
or  sewer,  tending  to  promote  the  health  and  comfort  of  the 
city,  it  is  sufficient  that  the  object  to  be  accomplished  be  so 
connected  with  the  city  and  its  intereste,  as  to  conduce  ob- 
viously and  in  a  special  manner  to  their  prosperity  and 
advancement." 

The  same  question  has  been  before  the  highest  courts  of 
the  State  of  New  York,  in  all  its  various  phases,  but  with 
the  same  results,  and  they  holding  that  it  is  a  legitimate  ex* 
ercise  of  power  to  authorize  municipal  corporations,  by  lo- 
cal taxation,  to  aid  in  building  railroads  and  other  local  im- 
provements. In  the  case  of  OIcm^  v.  The  Ciiy  of  Roches- 
tcTy  the  cases  are  ably  reviewed  and  the  court  among  oth- 
ers arrives  at  the  following  conclusions: 

lY.  That  the  power  to  authorize  the  oonstroetion  of 
works  of  internal  improvement,  and  to  provide  for  their 
construction  by  the  oflieers  or  agents  of  the  State,  rests 
with,  and  pertains  to  the  legislature,  to  be  esttrdaed  with- 
in its  exclusive  discretion. 
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y.  That  SQdr  may  be  eonstnibted  by  general  taxation; 
in  case  of  local  worka  by  looai  taxation ;  or  the  State  may 
aid  in  their  oonatrnction  by  becoming  a  stockholder  in  pri- 
vate corporations;  or  aathorize  mtmioipal  corporations  to 
become  euch  eiocleholdere  for  euch  pwrpoee. 

YI.  That  raUroade  arepiiblic  ivorke^  and  may  be  con- 
structed by  the  State,  or  by  corporatidns,  and  lands  taken 
for  their  use  are  taken  for  the  public  vsCy  and  ^  may  be  so 
taken  on  payment  of  a  just  compdOdation. 

YII.  That  the  l^islatore' 'may  authorize,  and  is  the 
exdnsive  jadge  in  resfiect  to  what  works  are  for  the  public 
[*473]  benefit  and  in  regard  to  the  expediency  of  construct- 
ing  such  works,  and  9,%  to  the  mode  of  their  construction, 
whether  by  State  or  by  private,  or  mumcipal  corporations^ 
in  whole  or  in  part. 

YIII.  That  the  legislature  may  anthoriae  twunieipal 
corporations  to  eubscribe  to  the  Hock  of  a  railway  company y 
with  the  consent  and  approval  of  a  majority  of  the  corpo- 
ration duly  ascertained. 

XI.  Finally.  The  acts  of  the  city  of  Rochester,  in  sub- 
scribing for  the  stock  of  the  Q^nesee  Yalley  Railroad  Oom- 
pany,  and  the  issuing  the  bonds  of  the  city  to  pay  for  each 
stock,  as  stated  in  the  cause,  were  legal  and  valid  acts. 
(4  Howard  Prac-  R.,  193,  200,  201.) 

This  case  is  precisely  similar  to  the  one  before  the  court. 
It  settles  this  case  in  favor  of  the  defendants  in  error,  on 
the  point  now  undear  discussion,  and  also  settles  the  next 
point  made  by  the  defendants,  in  their  favor.  The  court 
will  notice  that  this  reverses  the  decision  made  in  this  case 
at  nisi  privsy  reported  in  the  American  Law  Register,  289, 
relied  qn  by  the  plaintiffs,  It  also  explains  the  case  of 
Barto  V.  Simrod  (4  Selden,  483),  the  force  of  which  will 
appear  in  another  part  of  this  arjipiment. 

^^The  subscription  to  the  stock  of  the  railroadj  by  the 
city,  and  the  issuance  of  the  city  bonds  to  pay  for  the  same, 
does  undoubtedly,  as  the  learned  judge  (at  niei  prvus) 


468  SITPSEME  OOUBT  OF  KANSAS, 

Bumee  et  al.  t.  Oity  of  AtefaiMm  et  aL 

holds,  involve  the  necessity  of  levying  a  tarn  to  payprineU 
pal  and  interest,  and  if  sneb  tax  cannot  lawfully  be  im- 
posed, the  act,  or  section  thereof,  in  question,  mnst  be 
invalid.'* 

Bat  the  right  of  the  legislature  to  anthoriee  a  local  tax, 
it  seems  to  ns,  cannot  be  serionsly  contjroverted.  (Thomas 
V.  Lelandy  24  Wend.,  66 ;  Mayor  of  New  York  'o.  Livings- 
ton,  8  Wend.,  110;  Th4  People  v.  The  Mayor  ofBrooUyn, 
4  Com.,  436;  8  Eer.,  144.) 

That  railroads  are  pnblic'  improvements  which  the  State, 
may  construct  itself,  or  authorize  to  be  constructed  by  cor- 
[*474]  porations;  that  the  State  may  be  a  stockholder  in  such 
a  corporation,  and  may  also  authorize  mwiicipdl  corpora^ 
iiona  to  become  stockholders  therein,  and  may  levy  taxes  to 
pay  interest  and' principal  upon  such  stock,  and  anthorize 
fMsnioipal  corporations  to  levy  a  local  tax  for  that  purpose, 
is  also  fully  established  by  the  following  cases  in  other  States : 

{Sharpless  v.  The  Mayor  of  Philadelphia,  31  Penn.  State, 
[9  Harris],  148 ;  C,  W.  AZ.  R.  R.  Go.  v.  Clinton  Co.,  1  Ohio 
S.,  77,  etseq.;  Bridgeport  v.  Housatonio  R*  R.,  15  Oonu., 
476;  Goodicin  v.  Orump^  8  Leigh  [Vir.],  120;  Nicol  v.  The 
Mayor  of  UTtMhrnUe^  9  Hump.  [Tenn.],  862;  Talbot  v.  Dent^, 
9  Mon.,  626;  Slack  v.  The  Maysmlle  and  Lexington  R.  R, 
Co.,  supra;  Cliesney  v.  Hoover,  9  B.  Mon.,  250.) 

The  same  conclusions  have  been  adopted  by  the  Supreme 
Courts  of  Missouri,  Iowa  and  Wisconsin. 

The  case  of  City  of  Si.  Louis  and  County  v.  J.  H.  Alex* 
ander,  is  the  leading  case  in  Missouri.  This  case,  perhaps, 
is  more  directly  in  point  than  any  other  case  as  regards  the 
object  tbr  which  the  money  was  i-aised.  (28  Mo.y  488  et  seq.) 

In  this  connection  I  desire  to  call  the  attention  of  the 
court  to  an  elaborate  review  of  the  authorities,  and  the 
opinion  of  Chief  Justice  Hitchcock,  announced  in  the  case 
of  Griffith  V.  The  Commissioners  of  Crawford  County 
(See  Appendix,  20  Ohio),  in  which  he  sustains  by  incontro- 
vertible logic  and  law,  the  legality  of  mnnicipal  subscrip- 
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tions  to  railroad  oompanies.  His  argument  disposes  of  the 
whole  question;  and  his  conclusions  are  irresistible  and  un- 
answerable on  the  questions  arising  in  this  case.  {Amy 
V.  The  Mayor  and  Aldermen  of  AUeghany  Gity  (decided 
bj  the  Supreme  Oourt  of  the  C  S.,  reported  in  the  Amer. 
L.  Beg.,  Yol.  9,  888);  JSTncx  County,  Ind.,  v.  Wallace,  21 
How.,  689;  Zabriehie  v.  0.  G.  A  G.  R.  B.  Go.^  28  How., 
881 ;  OomfnisHoners  oflTnox  Gounty  v,  WaHaee,  21  How., 
646.) 

The  Supreme  Court  of  Iowa  has  recognized  the  constitu- 
tionality of  municipal  and  county  subscriptions  to  aid  in 
building  railroads  in  the  following  e9iaeQ:{IfcIfillan  v.  Lee 
County  Judge,  6  Iowa  891 ;  Dubufue  and  Paeijto  B.  R. 
Co.  v.  Duhuqae  Gounty,  4  O.  Oreene,  1;  The  State 
V.  BieseU,  4  O.  Oreene,  828 ;  Gk^  v.  Cedar  Gounty,  6  Iowa 
16;  Bing  v.  Johneon  Gouwty,  6  Id.,  891.) 

In  the  case  of  Stokes  et  al.  v.  The  County  of  Scott,  the 
Supreme  Oourt  of  Iowa  gave  a 'different  opinion,  but  based 
the  opinion  on  the  fact,  as  the  court  claimed,  of  there  being 
no  law  of  the  State  authorizing  the  county  of  Scott  to  issue 
railroad  bonds.    In  this  riew  these  cases  do  not  militate. 

In  the  case  of  Bice  v.  Foster,  4  Harrington  Rep., 
479,  the  Supreme  Oourt  of  Delaware  follows  the  uni- 
form current  of  decisions,  and  sustains  my  view  of  the  law 
in  this  case 

The  case  of  Oloflrk  v.  The  City  ofJaneemlle,  decided  by 
the  Supreme  Oourt  of  Wisconsin,  reported  in  10  Wis.  Rep., 
186,  same  questions  discussed,  and  the  validity  of  munici- 
pal Bubscriptions  to  railroads  sustained.  (See  also  State  ex 
rel  Deane  v.  The  City  of  Madison,  7  Wis.,  688;  Vermofit 
Central  BaUroad  Co,  v.  Glages^  21  Ver.,  80.) 

b.  I  do  not  know  that  it  will  be  claimed  that  the  adop- 
tion of  the  constitution  of  our  State  has  any  bearing  on 
this  subject  Sec.  6  of  Art.  12  of  our  constitution  recog- 
nizes the  right  to  authorize  municipal  corporations  to  levy 
taxes,  and  make  assessments,  with  the  simple  reservation 
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to  the  legislature,  to  limit  them  as  to  the  tetent  of  the  ex- 
ercise of  this  power. 

This  clanse  of  oar  condtitution  is  borrowed  from  Ohio  and 
is  constraed  and  applied  bj  the  Supreme  Oourt  of  that 
State  in  the  case  of  Ooffs  v.  Dillon  (3  Ohio  S.,  607,  et  aeq.)y 
on  which  it  is  shown  that  nothing  can  be  drawn  from  the 
oonstitution  to  aid  the  plaintiff  in  error  in  this  action.  It 
sustains  the  position  of  the  defendants,  and  is  a  constitu- 
tional [*476]  affirmance  of  the  principle  for  which  I  contend. 
The  constitution  is  prospective  as  to  the  snbjects  that  inci- 
dentally arise  in  this  cause,  and  which  are  affected  by  it. 
In  the  case  of  the  GUiaens^  BanJc  of  StubenvUle  v.  WrigJU^ 
Auditor  of  State  (6  Ohio,  818),  this  whole  subject  is  ably 
reviewed,  and  the  constitutional  questions  disposed  of,  and 
the  court  holds  the  constitution  to  be  prospective  in  its  op- 
eration, unless  the  contrary  affirmatively  appears. 

The  charter  of  the  city  of  Atchison  was  grantied  by  the 
late  territorial  legislature  of  Kansas,  as  well  as  the  amend- 
ments, and  it  may  be  claimed  that  it  must  be  construed  by 
the  organic  act  I  shall  not  object  to  this  claim.  It  is 
entirely  consistent  with  that  act,  as  construed  and  applied, 
as  the  legislation  under  it  abundantly  proves. 

The  24th  section^  of  that  act  provides  that  ^^the  legisla- 
tive power  of  the  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation,  consistent  with  the  constitution  of  the 
United  States  and  the  provisions  of  the  organic  act." 

I  think  it  will  be  hiurd  to  find  any  conflict  between  the 
city  charter  and  these  instruments.  Such  legislation  is  not 
prohibited.  It  is  a  rightful  subject  of  legislation,  as  the 
legislation  of  our  own  and  other  States,  of  a  similar 'char- 
acter, abundantly  proves.  Such  legislation  is  in , accordance 
with  the  constitution  of  the  United  States,  and  it  is  so 
held.  {See  oases  cited  supra,)  There  is  nothing  in  either 
of  these  instruments  limiting  the  power  of  the  legislature 
on  this  subject,  and  not  being  inconsistent  it  is  authori;sed, 
and  is  therefore  rightful. 
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Y.  I  now  come  to  the  fourth  proposition  in  this  case, 
if  the  80th  section  of  the  charter  of  the  city  of  Atchison 
is  valid,  then  I  ha^e,  I  think,  made  a  dear  case  against 
the  plaintiff. 

The  80th  section  is  as  follows: 

^'That  the  city  of  Atchison,  as  hereby  incorporated, 
shall  have  power  to  subscribe  for  stock  in  any  railroad  com- 
pany proposing  to  boild  a  railroad  leading  to  or  from  said 
[*477]oity  of  Atchison,  in  Kansas  territory,  or  opposite  to 
said  city  in  the  State  of  Missouri,  Provided,  That  the  stock 
subscribed  for  and  actually  paid  in  shall  not  at  any  time 
exceed  two  hundred  thousand  dollars;  and  provided  also 
that  said  city  shall  not  subscribe  for  more  than  one  hundred 
thousand  dollars  of  such  stock  in  any  one  year:  provided 
also,  that  said  city  shall  not  subscribe  for  any  such  stock, 
at  any  time,  until  a  proposition  for  thus  subscribing  shall 
have  beien  submitted  to  a  vote  of  the  qualified  voters  in 
said  city;  and  if  a  majority  of  the  votes  polled  approve  of 
the  proposition,  the  stock  may  be  subscribed,  otherwise  it 
shall  not  be  made." 

Section  89  enacts:  '^That  all  parts  of  acts,  inconsisteut 
with  this  act  aire  hereby  repealed.  This  act  to  take  effect 
and  be  in  force  from  and  after  its  passage.'^ 

Approved  Feb.  12, 1858. 

The  court  will  notice  that  it  is  the  89th  section  that  puts 
the  law  in  force,  and  not  the  80th  section — nor  is  it  the 
vote  authorized  by  the  80th  section  that  puts  it  in  force. 

a.  The  question  arises,  whether  the  facit  that  the  vote  of 
the  corporators  or  people  authorized  by  the  30th  section  of 
the  charter  vitiates  the  acts  done  under  and  by  virtue  of 
iti  The  80th  section  is  a  law,  independent  of  the  vote. 
It  only  suspends  action  under  it  till  the  will  of  the  corpo* 
mtors  is  ^pressed  or  ascertained.  The  charter  was  passed 
into  a  law  by  the  legislature.  Its  going  into  effect  did 
not  depend  on  any  contingency.  The  bill  was  not  submit- 
ted to  become  a  law  on  receiving  a  majority  vot6.    Nor 


472  SUPREME  COURT  OF  KANSAS, 

BnnieB  et  aL  t.  GSIgr  of  Atchiign  et  aL 

was  the  law  submitted  to  the  voters  for  their  rejection  or 
approval.    This  was  in  force  already. 

The  legislatare,  when  it  conferred  corporate  powers  on 
the  city,  had  the  power  to  fix  and  regulate  the  manner  of 
exercising  the  power  conferred,  and  also  .to  make  its  exer- 
cise depend  on  contingencies,  provided  for  by  the  charter. 

I  do  not  understand  that  exercising  a  disciMiion  under  a 
law  puts  the  law  in  force.  If  the  charter  could  authorize 
[^478]  ten  corporators,  by  calling  them  mayor  and  coun- 
cilmen,  to  subscribe  stock  to  a  railroad  company,  it  can 
authorize  any  other  number  to  do  so,  or  acquire  the  assent 
of  all  the  corporators,  or  of  a  majority  of  them.  It  is  not 
a  delegation  of  legislative  power  to  pass  a  law  to  authorize 
a  subscription  to  a  railroad  company,  by  a  municipal  corpor- 
ation, and  make  it  depend  on  the  assent  of  the  corporators, 
ascertained  by  a  vote  of  the  corporators,  but  is  simply  a 
legitmate  exercise  of  conditional  legislation,  entirely  within 
the  discretion  of  the  legislature. 

This  charter  is  not  even  conditional  legislation.  There 
are  no  conditional  prchrisio2is  in  the  charter.  The  legisla* 
ture  has  passed  it  on  its  own  authority,  and  it  stands  as  a 
law  from  the  date  of  its  passage,  and  in  no  respect  subject 
to  approval  or  rejection  by  the  people. 

This  city  charter  contains  various  provisions,  some  of 
which  depend  on  certain  acts  to  give  them  eflfect- *on  the 
exercise  of  certain  things  authorized  under  certain  circum- 
stances; the  issuing  of  bonds  or  the  subscribing  stock 
depending  on  the  assent  of  the  people,  This  is  acting 
under  the  law,  according  to  the  terms  of  the  law.  But 
the  law  is  dependent  on  no  contingency — on  no  option  or 
assent  from  without.  Whether  the .  contingency  happen 
or  not,  whether  the  vote  be  taken  or  not,  whetbor  the  as- 
sent to  subscribe  bo  given  or  not,  the  charter  of  the 
city  of  Atchison,  including  the  30th  section,  is  «  perteot  and 
complete  law.  .  c 

I  do  not  .say.  .that  ^evea  the  legislation  I  have  instanced 
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would  be  void,  bat  I  do  say  that  it  is  only  saoh  an  &ot  as 
oonld  give  rise  to  the  objeotioa  nrged,  and  I  farther  assert 
that  no  authority  can  be  foand  in  favor  of  this  objection, 
except  to  an  act  which  is  to  become  a  law  only  on  receiving 
a  majority  vote  in  its  favor,  or  one  that  is  to  become  a  law 
only  on  condition  that  some  third  person  oatside  of  the 
legislative  department  assent  to  its  becoming  a  law.  There 
is  a  vast  difference  in  the  ease  supposed  and  the  case  be- 
[*479]  fore  the  court,  arising  under  the  30th  section  of  the 
charter  of  the  city  of  Atchison. ' 

I  farther  assert,  as  a  well  established  proposition  of  law, 
that  a  law  may  be  made  to  depend  on  a  contingency — may 
take  effect  on  a  future  day — or  upon  the  happening  of  a 
future  or  contingent  event,  or  to  be  enforced  as  a  law  on  the 
happening  of  a  certain  event  or  upon  a  condition  expressed 
in  the  law  itself. 

The  power  to  make  a  law  is  one  thing,  an  authority  or 
discretion  to  be  exercised  under  the  law  is  an  entirely  dif- 
ferent thing. 

b.  Having  presented  this  question  on  principle,  I  now 
propose  to  present  the  question  on  authority,  and  refer  to 
{Glark  v.  The  city  of  RooJMSter,  14  How  Pr.  Rep.,  198; 
Rice  V,  Foster^  4  Har.,  479;  City  of  St  Lottie  et  ah  v. 
Alexander  et  al.,  23  Mo.,  483;  C,  W.  <6  Z.  R.  R.  Co.  v. 
The  Oommiesionere  of  OUnton  Oountyj  1  Ohio  S.,  77; 
State  on  relation  of  Oalckoell  v,  Reynolds^  5  Oil.,  1;  Tal- 
bot V.  Dent^  9  B.  Mon.,  526;  Slack  v.  The  Mayemlle  <& 
Lexington  R.  R.  Oo,^  13  Id.,  1;  ITnox  County  v.  Aepin- 
wally  21  How.,  589;  Knox  Coun^  v.  Wallace,  21  Id.,  546; 
Cass  V.  Dillon,  2  Ohio  8.,  607;  Orijflih  v.  Corns,  of 
Crawford  County,  20  Ohio,  Appendix;  Dubugue  Coxvnty 
V.  The  Dubuqtte  dh  Pacifio  R.  R.  Co.,  4  G.  Greene,  1 ;  6 
Iowa,  804,  891;  Loomis  v.  Spencer,  1  Ohio  8.,  158;  21  Ver., 
80;  Clark  v.  The  City  of  Janesmlle,  10  Wis.,  186.) 

In  the  conclusion  of  this  subject  I  claim  that  the  vote  au- 
thorized by  the  80th  section  of  the  charter  of  the  city  of 
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Atchison,  is  oonetitatioQal,  and  taken  for  the  porpoae  of 
determining  whether  it  was  expedient  for  the  city  of  Atchi- 
son to  sabscribe  stock  to  aid  in  the  oonstmction  of  a  rail- 
road, and  not  to  decide  that  the  «SOth  section  of  the  charter 
shoald  or  should  not  become  a  law. 

Having  adduced  from  the  decisions  the  law  of  this  case, 
or  rather  ascertained  f^om  the  adjudicated  cases,  the  true 
construction  to  be  placed  on  the  power  granted  bj  the 
[*480J  charter  of  the  city  of  Atchisoo,  I  am  authorized  to 
daim  that  the  railroad  bonds  issued  are  valid  and  binding 
on  the  city.  If  I  am  right  then,  in  my  conclusion,  the  only 
question  is  whether  the  city  shall  be  permitted  to  pay  the 
interest  due  on  its  bonds  issued  under  the  power  granted 
by  the  charter,  and  if  so  shall  it  raise  the  money  by  taxation 
for  that  purpose.  The  city  having  issued  bonds,  bearing 
interest  as  provided  by  its  charter  (3l8t  section),  has  levied 
the  tax  anually  to  pay  the  interest  ^'nominated"  by  her 
"bond." 

The  law  tells  us  that  all  corporations  have  all  the  inci- 
dental powers  necessary  for  carrying  out  the  granted  pow- 
ers. That  the  granted  powers  have  to  use  the  incidentel  to 
apply  and  make  effective  and  useful  the  granted  powers. 
The  right  to  issue  bonds  is  a  positive  grant,  but  before  that 
positive  grant  can  be  effective,  the  incidental  powers  must 
be  called  into  play,  to  fix  the  amount  of  each  bond,  its  form, 
its  negotiability,  time  and  place  of  payment,  the  rate  of  in- 
terest, the  manner  of  paying  that  interest,  and  the  principal, 
when  that  becomes  due. 

The  charter  must  be  construed  in  such  a  manner  as  will 
answer  the  intention  of  the  legislature,  and  all  its  parts 
must  be  construed  so  as  to  make  them  subservient  to,  and  in 
harmony  with  the  objects  proposed  or  granted  by  it.  If 
this  is  the  true  construction  to  be  placed  on  the  city  charter, 
then  what  becomes  of  the  plaintiffs'  case?  If  the  power  to 
issue  the  bonds  is  conceded,  the  power  to  make  them  draw 
interest  annually,  is  certainly  granted  as  an  inoident»  v^  if 
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the  interest  is  due  oDnuallj,  has  not  the  city  power  ncder 
its  charter  to  make  the  bond  yaluable,  by  providing  for  its 
payment;  and  when  its  interest  becomes  dae  and  becomes 
a  debt,  cannot  the  city  make  provisions  for  paying  that 
debt  or  make  provision  for  paying  it  when  it  becomes  duet 

In  the  case  of  Glark  v.  The  CUy  of  Roehsttery  the  court 
made  use  of  the  following  language: 

[*481]  '^That  railroads  are  public  improvements  which 
the  State  may  construct  itself,  or  authorize  to  be  constructed 
by  corporations;  that  the  State  may  be  a  stockholder  in  such 
corporations,  and  may  also  authorize,  municipal  corporations 
to  become  stockholders  therein,  and  levy  taxes  to  pay  in- 
terest and  principal  upon  such  stock,  and  authorize  muni- 
cipal corporations  to  levy  a  local  tax  for  that  purpose,  is 
fully  sustained  by  the  following  authorities:"  (24  Harris^ 
148;  1  Ohio,  77;  16  Conn.,  476;  8  Leigh,  Vir.,  120,  9 
Humph,  352.) 

The  court  also  (page  214, 14  How.  Fr.  Rep.)  say,  **The 
subscription  to  the  stock  of  the  railroad  by  the  city,  and 
issuing  of  the  city  bonds  to  pay  for  the  same,  undoubtedly 
involves  the  necessity  of  levying  a  tax  to  pay  principal  and 
interest." 

But  change  the  phrases  of  the  question.  Suppose  the 
city  failed  to  pay,  could  not  the  bondholder  put  his  claim 
for  interest  in  judgment,  and  then  would  not  the  city  ,be 
compelled  to  pay — to  collect  the  money  for  that  purpose  by 
taxation?  This  levy  of  a  tax  to  pay  the  interest  on  all  the 
bonds  issued^  is  only  carrying  out  the  general  grant,  by 
enforceing  the  incidental  powers  that  revolve  around  the 
general  powers,  and  apply  them  and  make  them  effective. 

J  wish  also  to  call  the  attention  of  the  court  to  th^ 
amendments  to  the  city  charter,  and  th^mgh  their  construc- 
tion does  not  come  directly  in  review  of  this  case,  yet  the 
questions  involved  are  of  great  importance  to  the  city  in 
her  corporate  capacity,  as  well  as  to  the  citizens,  therefore 
it  may  not  be  amiss  for  the  court,  for  the  purpoe  of  saving 
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litigation,  and  qaieting  rights,  to  pasB  also  upon  those 
amendments,  and  construe  them  with  the  80th  and  Slst 
sections  of  the  charter,  in  settling  this  case.  Bj  taking 
these  amendments  as  a  part  of  the  city  charter,  I  think,  if 
the  construction  put  on  section  80  by  me  is  correct,  the 
[*483]  court  must  of  necessity  sanction  the  tax  levied  to  pay 
interest  on  the  railroad  bonds.  The  tax  in  this  case  was 
levied  in  1859,  but  as  this  is  an  annual  levy  and  all  the 
taxes  levied  since  1859  are  under  the  amendments,  it  may 
be  as  well  to  fix  the  liability  of  the  city  to  pay  this  annual 
interest  as  well  as  the  liability  of  the  property  holders 
to  thus  construe  this  charter  and  amendments.  If  they  are 
liable  under  the  charter  and  the  amendments,  and  ai^  not 
under  the  charter  originally,  it  cannot  prejudice  them,  as 
this  tax  for  1859  is  carried  into  the  tax  of  1860,  and  they 
then  would  have  to  pay  it  as  a  tax  of  1860.  These  amend- 
ments place  it  out  of  the  power  of  the  court  to  render  a 
different  judgment  than  the  court  below.  The  court  will 
not  grant  an  injunction  when  there  is  nothing  to  enjoin — 
nor  will  it  grant  an  injunction  when  the  subject-matter  of 
the  suit  has  passed  by  law  out  of  the  jurisdiction  of  the 
court.  This  tax  for  1859  by  the  amendments,  is  carried 
into  the  tax  of  1860,  and  hence  the  predicate  for  this  suit 
does  not  longer  exist,  and  that  being  the  case  the  court 
cannot  do  otherwise  than  affirm  the  judgment  of  the  court 
below.  This  is,  I  believe,  the  well  settled  law  in  such 
cases.  It  is  similar  to  proceedings  in  quo  warranto  to  oust 
from  office.  When  the  term  of  office  for  which  the  de- 
fendant  claims  expires,  during  the  pendency  of  the  pro- 
ceedings, in  such  cases  the  courts  do  not  render  judgment 
of  ouster.  {The  State  ex  rel.  Newman  v.  Jacobe^  17  Ohio, 
143,  163.)  Therefore  if  this  tax  was  illegal  in  1850,  and 
by  the  amendments  to  the  city  charter  of  1860  is  carried 
into  and  made  a  part  of  the  tax  of  1860,  which  is  a  legal 
tax,  then  the  court  will  not  reverse  the  judgment  of  the 
court  below,  as  the  reversal  would  not  defeat  the  coilec- 
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tioD  of  this  identieal  tax,  thoagh  dififering  in  thie  time  of     . 
collectioii  only,  bnt  would  leave  the  plaintifis  liable  to  the 
two  per  cent  tax  of  1860,  and  the  right  to  collect  in  fnll 
force. 

[*483]  The  opinion  of  the  court  was  delivered  by 

KiNOiCAN,  J.— ^This  action  in  the  court  below  was  brought 
to  restrain  by  injunction  the  collection  of  a  tax  of  one  per 
cent  upon  the  real  estate  of  the  plaintiffs  in  the  city  of  At- 
chison, levied  to  pay  the  interest  on  certain  bonds  issued  by 
the  authority  of  the  city  for  certain  railroad  fitock,  and  a  tax 
of  one  per  cent  for  the  improvement  of  streets  and  alleys  in 
addition  to  one  per  cent  levied  for  general  city  revenue, 
and  paid  by  plaintiff?,  on  the  ground  that  the  city  had  no 
power  to  impose  such  taxes.  A  judgment  was  rendered 
for  the  defendants  below,  which  is  brought  here  for  review. 

Section  11  of  the  charter  of  the  city  of  Atchison  (Private 
laws  of  1868,  p.  176),  provides:  "That  the  mayor  and  board 
of  conncilmen  shall  have  power  by  ordinance  to  levy  and  col- 
lect taxes  not  exceeding  one  per  cent  upon  real  and  personal 
property  within  the  city,  and  upon  property,  lands,  lots  in- 
terests  or  shares  held,  owned  or  claimed  by  any  person  or  per- 
sons, company,  firm  association  or  corporate  body,  whether 
the  title  of  the  United  States  thereto  be  extinguished  or  not,  .   . 

upon  the  assessed  value  thereof,  and  all  the  moneys  on  hand  ^ 

or  deposit,  bills  of  exchange,  bonds,  notes  and  other  securities 
held  upon  solvent  persons  or  corporations,  over  and  above 
the  just  debts  or  liabilities  of  the  owner  or  holder  thereof. 
To  levy  and  collect  a  poll  tax,  not  exceeding  one  dollar  per 
annum,  upon  every  free  male  person  over  twenty-one  and 
under  fifty-five  years  of  age.  To  levy  and  collect  special  tax 
on  the  holders  of  the  lots  in  every  street,  lane,  alley  or  ave- 
nue, according  to  their  respective  fronts  owned  by  them,  for 
the  purpose  of  grading  and  improving  the  same,  for  curb- 
ing and  paving  the  sidewalks  and  lighting  such  street,  lane, 
avenue  ar  alley.    To  levy  and  collect  a  tax  on  dogs,  not  ex- 
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ceeding  five  dollars  each  per  annum."  And  then  proeeeds 
to  grant  power  to  lieense  and  tax  certain  occopations,  etc 
bnt  grants  no  further  power  to  tax  property. 

[*484]  By  the  4th  section  of  an  act  amendatory  of  said 
charter,  passed  Feb.  11th,  1859,  it  is  povided  that  ^^the  mayor 
and  council  shall  be  authorized  to  levy  a  tax  upon  all  real 
estate,  lot  or  lots,  lying  upon  any  street  or  alley,  for  the 
grading,  paving  or  macadamizing  thereon,  either  by  the 
front  foot  or  the  assessed  value  thereof." 

These  provisions  contain  all  the  powers  of  taxation  ex- 
pressly granted  to  the  city  of  Atchison  by  its  charter.  It 
will  be  seen  that  the  charter  first  confers  the  power  of  gen- 
eral taxation  to  the  amount  of  one  per  centnm  upon  real 
and  personal  property,  and  then  proceeds  to  authorize  the 
levy  of  a  special  tax  on  tiie  holders  of  the  lots  in  every 
street,  lane,  alley  or  avenue,  for  the  improvement  of  such 
streets,  etc. 

The  language  of  the  section  clearly  grants  the  power  of 
taxation  upon  any  or  all  the  different  streets,  etc.,  as  dis- 
tinct taxation  districts,  and  is  therefore  clearly  intended, 
not  as  a  part  of  the  general  tax  of  one  per  cent,  but  as 
additional  to  the  general  tax. 

The  amendment  above  cited  anthorizes  such  tax  to  be 
levied  by  the  front  foot  of  the  property  taxed,  or  the  as- 
sessed value  thereof.  And  by  the  agreed  statement  of 
facts  upon  which  this  cause  was  tried,  it  appears  that  the 
assessment  of  tax  for  street  improvements  was  upon  the 
assessed  value  of  the  property  abutting  the  streets,  and 
in  strict  conformity  with  the  charter  of  the  city  as  amen« 
ded.  But  it  is  claimed  that  the  legislature  could  not  con* 
fer  upon  the  city  the  right  to  impose  such  tax* 

As  the  charter  was  passed  and  the  tax  levied  during  the 
existence  of  the  territorial  government,  the  powers  of  the 
legislature  are  to  be  sought  in  the  ^'Organic  Act"  The 
24th  section  of  that  act  provides  ''That  the  legislative  power 
of  the  territory  shall  extend  to  all  rightful  subjects  of  legis- 
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Ution  eonsistent  with  the  coDStitation  of  the  United  States 
and  the  promions  of  this  act.  But  no  law  shall  be  passed 
interfering  with  the  primary  disposal  [*486]  of  the  soil;  no 
tax  shall  be  imposed  upon  die  property  of  the  United  States, 
nor  shall  the  lands  or  other  property  of  non-residents  be 
taxed  higher  than  the  property  of  residents.*' 

This  provision  conferred  upon  the  Territoiry  all  the  legis* 
lative  power  of  a  State  government,  unrestricted  by  its 
constitution  except  in  the  particulars  above  stated. 

The  granting  of  municipal  powers,  including  powers  of 
local  taxation;  for  the  improvment  of  streets  and  other  pur- 
poses, to  cities  and  villages  is  an  ordinary  act  of  legislation 
in  immemorial  use,  and  probably  exercised  by  every  State 
and  Territory  in  the  Union,  and  no  court  that  we  are  aware 
of  has  ever  pronounced  such  legislation  void. 

Whether  a  legislature  could  authorize  a  municipal  cor- 
poration to  assess  property  for  street  improvments,  not  ac- 
cording to  the  value,  but  according  to  the  supposed  benefit 
to  accrue  from  the  improvment  to  the  property  taxed,  has 
sometimes  been  questioned,  though  generally,  if  not  uni- 
formly, such  legislation  has  been  sustained.  But  the  tax 
under  consideration  involves  no  such  question.  It  was  as- 
sessed according  to  value  upon  the  property  abutting  the 
street  to  be  improved,  and  differs  from  ordinary  taxation 
only  in  being  levied  upon  streets  instead  of  larger  districts. 
It  is  quite  analagous  in  principle  to  the  method  of  assess- 
ment 6f  highway  labor  by  districts  in  use  in  this  and  many 
other  states.  It  is  not  taking  private  property  for  public 
use  without  just  compensation,  but  a  method  of  distribut- 
ing among  the  citizens  the  public  burthen  of  improving  the 
streets.  We  think  the  assessment  for  improving  streets  was 
valid. 

Section  five  of  the  act  above  cited  amendatory  of  the  char- 
ter, authorizes  the  sale  of  land  for  taxes,  and  we  therefore 
«ee  no  grounds  for  restraining  the  collection  in  that  mamier 
of  the  tax  under  consideration. 
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The  tax  for  the  payment  of  interest  on  railroad  bonds  was 
for  the  payment  of  bonds  issned  under  section  80  of 
[*486]  the  city  charter,  which  reads  as  follows:  '^That  the 
city  of  Atchison  as  hereby  incorporated,  shall  have  power 
to  subscribe  for  stock  in  any  railroad  company  proposing 
to  bnild  a  railroad  leading  to  or  from  said  city  of  Atchison 
in  Kansas  Territory,  or  opposite  to  said  city  on  the  bank  of 
the  Missouri  River,  in  the  State  of  Missouri,  provided  that 
the  stock  subscribed  for,  and  not  actually  paid  in,  shall  not  at 
any  time  exceed  two  hundred  thousand  dollars,  and  provided 
that  said  city  shall  not  subscribe  for  more  than  one  hnn< 
dred  thousand  dollars  of  such  stock  in  any  one  year;  provided 
also,  that  said  city  shall  not  subscribe  for  any  such  stock  at 
anytime  until  a  proposition,  for  thus  subscribing  shall  have 
been  submitted  to  a  vote  of  the  qualified  voters  in  said  city, 
and  if  a  majority  of  the  votes  polled  approve  of  the  proposi- 
tion the  stock  may  be  subscribed,  otherwise  it  shall  not  be." 

It  is  argued  for  the  plaintiff  that  this  section  centers  no 
authority  to  issue  such  bonds  on  the  grounds:  ji'^rs^,  that 
the  legislature  had  no  power  to  authorize  the  city  to  take 
railroad  stock;  and  second,  that  the  law  requiring  the  pro- 
position to  subscribe  to  be  submitted  to  the  people  fo/ 
their  approval,  the  subscription  was  void  for'  that  reason, 
within  the  principle  of  Burto  v,  Hinvrod  (8  N.  Y.,  483), 
and  kindred  cases. 

We  will  consider  these  points  in  their  order. 

We  have  already  seen  that  the  legislature  which  passed 
the  charter  in  question,  was  invested  with  all  the  powers  of 
a  State  legislature,  without  any  conditional  restriction 
affecting  the  question  under  consideration,  and  we  see  no 
reason  to  doubt  that  the  legislative*  power  of  a  State  ex- 
tends to  the  creation  of  municipal  corporations,  and  grant- 
ing them  such  powers,  not  in  conflict  with  the  organic  law 
of  the  State  or  nation,  as  the  legislature  shall  deem  wise,  re- 
lating to  the  public  interests  of  the  territory  included  with- 
in the  bounds  of  such  corporation. 
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The  apparent  object  of  the  legislature  in  granting  to  the 
city  of  Atchison  the  power  to  subscribe  for  railroad  stock 
[^487]  and  raising  a  tax  to  pay  for  it,  and  of  the  city  in 
exercising  such  power  was  by  railroad  connections  to  build 
up  the  material  interests  of  that  city.  This  was  a  legiti  • 
mate  object  for  public  effort,  and  whether  the  policy  adopted 
to  effect  it  was  wise  or  unwise,  just  or  unjust,  were  questions 
addressed  to  the  sound  discretion  of  the  legislature,  but  in  no 
degree  affecting  its  power.  Does  the  provision  for  submit- 
ting the  question  for  subscribing  stock  to  a  popular  vote  of 
the  city  invalidate  the  law? 

The  case  of  Barto  v,  Himrod  (4  Seld.,  483),  and  other 
cases  cited  by  the  plaintiff  upon  this  point  are  cases  in 
which  a  proposed  law  affecting  the  whole  State  was  submit- 
ted to  the  voters  of  the  whole  State  to  determine  whether  it 
should  become  a  law.  But  the  action  complained  of  in  this 
case  is  merely  the  submission  of  local  questions  of  expendi- 
ture and  taxation  to  the  voters  of  the  corporation  which  is 
to  bear  the  expense  and  receive  the  benefits  of  it.  If  the 
legislature  might  authorize  the  city  to  take  railroad  stock, 
it  could  make  no  difference  with  the  legality  of  the  act 
whether  the  question  of  subscribing  for  such  stock  was 
submitted  .to  the  whole  body  of  corporators  or  to  their  rep- 
resentatives. If  the  one  would  be  a  delegation  of  legislative 
power  the  other  would  be  equally  so;  the  second  question  is 
merged  in  the  first,  and  the  authorities  sustaining  the  first 
will  also  sustain  the  second. 

The  case  of  the  Bank  of  Rome  in  the  New  York  Court  of 
Appeals  (18  N.  Y.,  88),  was  an  action  of  interest  due  upon 
a  bond  of  the  corporation  issued  for  railroad  stock,  pursuant 
to  an  act  of  the  legislature  authorizing  the  corporation  to 
take  stock  in  a  railroad  terminating  at  that  village,  and  to 
issue  bonds  therefor,  but  providing  that  no  subscription  to 
the  stock  should  be  made  nor  bonds  issued  "under  the  act 
until  it  had  been  approved  by  two-thirds  of  all  the  electons 
who  shall  Lave  paid  a  tax  on  personal  or  real  estate  in  said 

31—2  KAS. 


488  SUPREME  COURT  OF  KANSAS, 

Barnes  et  al.  v.  Oitj  of  Atcbison  et  al. 


village,  whose  names  shall  appear  regularly  [*488]  on  the 
last  village  assessment  roll  in  which  '^  the  vote  is  taken." 
The  coart  held  that  the  legislature  had  the  power  to  author- 
ize the  village  to  subscribe  for  the  stock  and  issue  its  bonds, 
and  that  the  submission  of  the  question  of  making  the  sub- 
scription to  the  people,  did  not  invalidate  the  act.  After 
distinguishing  that  case  as  we  have  this  from  the  case  of 
Barto  V,  Himrod^  previously  decided  in  the  same  court, 
the  learned  judge  delivering  the  opinion,  proceeds  to  say: 
*'  The  case  is  therefore  in  substance  only  a  submission  to  a 
vote  of  the  parties  interested,  of  the  question  whether  or  not 
they  choose  that  the  municipal  corporation  should  subscribe 
to  the  railroad;  in  other  words  the  legislature  did  not  compel 
the  village  to  subscribe,  but  creating  by  law  the  necessary 
machinery  left  it  to  tax-payers  to  determine  the  matter." 

The  case  of  the  Cincmnati^  ZcmeaviUe  and  Willmington 
Bailroad  v.  The  Com.  of  Clinton  County  (1st  Ohio  State, 
77),  involved  the  same  points,  with  the  difference  only  that 
the  tax  was  assessed  upon  a  county  instead  of  a  municipal 
corporation,  and  the  Supreme  Oourt  of  that  State  in  an 
elaborate  opinion  maintained  the  same  doctrine.  The  case 
of  the  City  of  St  Louis  v.  J.  E.  Alexander  (23d  Mo.,  488), 
involved  the  same  questions,  and  the  Supreme  Oourt  of 
Missouri  decided  them  in  the  same  way.  Other  cases  of 
similar  import  might  be  cited  from  different  States  were  it 
deemed  necessary. 

That  the  proposed  railroad  was  to  be  built  outside  the 
Territory  of  Kansas,  cannot  affect  the  case.  The  first  object 
of  the  legislation  in  question  is  not  the  benefit  of  the  State 
at  large  but  of  the  municipality  to  bear  the  expense  of  the 
improvement.  In  the  case  of  the  City  of  St.  Louis  v. 
Alexander^  above  cited,  the  city  subscribed  for  stock  in  the 
Ohio  and  Mississippi  Railroad,  a  work  entirely  outside  of  the 
State  of  Missouri,  and  the  transaction  was  as  we  have  alieady 
observed,  sustained  by  the  Supreme  Oourt  of  that  State. 

[*489]  We  entertain  no  doubt  that  the  Oity  of  Atchison 
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bad  power  to  sabscribe  for  the  railroad  stock,  and  to  is* 
sue  bonds  therefor  pursuant  to  the  provisions  of  its 
charter,  and  to  pay  the  interest  and  principal  of  snch 
bonds  bj  a  tax  upon  real  and  personal  property  within  the 
limits  of  the  city,  provided  that  the  whole  amount  of  taxa- 
tion assessed  upon  such  property  by  the  city  govemmeni 
did  not  exceed  in  amount  the  limits  prescribed  by  the  cit; 
charter. 

The  general  taxing  power  of  the  city  government  is  lim- 
ited to  one  per  centum  upon  the  real  and  personal  property 
within  the  city  by  the  express  language  of  the  charter.  And 
there  is  no  provision  in  the  charter  for  any  special  tax  for 
railroad  purposes.  One  per  cent  having  been  levied  for 
general  revenue,  what  power  then  remained  to  assess  one 
per  cent  for  interest  on  railroad  bonds? 

It  is  argued  that  the  power  being  given  to  subscribe  for 
stock,  the  power  to  levy  a  tax  to  pay  for  such  stock  must 
be  implied  from  its  necessity.  It  would  be  better  logic  to 
say  that  the  limitation  on  the  power  of  taxation  is  and  was 
intended  to  be  a  check  upon  the  public  expenditures  of  the 
city  for  railroad  stock,  as  well  as  other  purposes.  In  the 
case  of  the  City  of  Leavenworth  v,  Margaret  Norton  et  al. 
(1  Kas.,  432  [Dassler's  ed.]),  substantially  the  same  question 
was  presented,  and  this  court  held  that  the  power  of  taxa- 
tion could  not  be  so  implied. 

We  entertain  no  doubt  that  the  assessment  of  the  tax  in 
question  was  unauthorized  by  law,  and  therefore  void.  But 
inasmuch  as  the  petition  presents  no  suflScient  grounds  for 
an  injunction,  the  remedy  at  law  being  dear  and  undoubted, 
the  decision  of  the  court  below  must  be  sustained. 

All  the  justices  concurring. 
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[*490]  Nathan  P.  Oasb  y.  Harbison  Hannahs. 

1.  JuDexBNT:  Dismissal.  In  all  bat  the  fire  cases  enomerated  Id  Sec. 
382,  of  the  Civil  Code,  the  decision  in  a  case  mast  be  oa  its  merits.  The 
ooart  is  no  where  in  the  Code  authorized  to  dismiss  a  suit  apon  the  ap- 
plication of  the  defendant,  for  want  of  sufficient  proof,  or  even  in  ab- 
sence of  proof,  to  sustain  the  plaintiff's  claim.  A  total  failure  of  proof 
by  plaintiff  is  a  matter  of  instruction  to  the  jury  or  of  decision  on  the 
merits  in  a  trial  by  the  court. 

2.  Ehroh.  But  it  is  not  every  error  that  is  cause  of  reversal.  "  No  ex- 
ception shall  be  refifarded  unless  it  is  material  and  pnijudicial  to  sub- 
stantial rights.  *  *    (Sec.  305,  Civil  Code. ) 

3.  :  Case  at  bar.     Plaintiff  relied  on  a  purchase  under  a  justices* 

execution  for  his  title  to  the  property  in  controversy,  sold  as  the  prop- 
erty of  Dickey  in  an  action— Ca^«  r.  Dickey.  In  the  case  at  bar  plain- 
tiff entirely  failed  to  show  service  on  Dickey  in  that  case.  Want  of 
service  rendered  that  judgment  void,  and  any  sale  ander  it  entirely 
null.  The  judgment  could  not  prejudice,  but  may  benefit  plaintiff  in 
error,  and  will  not  be  reversed.' 

Error  from,  Shawnee  District  Court. 

Oasb  obtained  judgment  against  Dickey  before  Benben 
Stees,  justice  of  the  peace,  in  Shawnee  county,  and  had  ex- 
ecution issued  and  a  levy  made  on  an  iron  safe,  which  was 
thereunder  sold  and  bid  in  by  Case.  Hannahs  afterwards 
attaohed  a  safe  in  the  hands  of  plaintiff  as  the  property  ol 
Dickey.  Case  brought  an  action  in  the  District  Court  of 
Shawnee  county  to  recover  the  safe  as  his  own  property.  A 
jury  was  impaneled  and  sworn  in  the  case.  The  plaintiff 
introduced  Stees,  the  justice,  and  his  docket  of  the  judgment 
in  the  case  by  plaintiff'  against  Dickey.  The  justice's  docket 
of  the  case  introduced  in  evidence  was  as  follows,  under,  the 
title  of  that  case: 

[1]  See  Butcher  v.  Bank,  aod  note,  ante,  65.    A  penonal  Judgment,  rendorad  withonl 
notioe  to  the  defendant,  is  rendered  wlthoat  Jariedlctlon,  and  ia  oonaeqoentlj  void.  Jfat> 
an  V.  Gratj,  19  Km.,  461;  McIfeUl  v.  Edle^  24  Id.,  110.    It  is  not  a  matoial  error,  u 
■gainat  a  plaintiff,  for  a  court  to  dtuniliw  hla  action  where  the  Judgment  ought  in  ^ Act  to 
have  been  rendered  againat  hJm  upon  the  merlta.    Seekler  v.  2>«{/k,  36  Kaa.,  ISL 
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Summons  isBned  Nov.  39tb,  1861,  to  the  constable  of 
Topeka  township,  retamable  Deo.  Stb,  1861,  at  1  o'clock. 
Plaintiff  claims  on  the  following  promissory  note: 

[*491]  Topeka,  Nov.  19, 1859. 

For  value  received  I  promise  to  pay  Eli  Fay,  or  ordei*, 
sixty-two  dollars  and  fifty  cents  on  demand,  with  interest  at 
ten  per  cent  per  annum.  M.  0.  Dickey. 

Bill  of  particulars  filed — returned  served  Nov.  30,  1861, 
by  leaving  a  true  copy  at  the  usual  place  of  residence  of 
M.  C.  Dickey,  in  Topeka  City,  together  with  the  indorse- 
ments thereon     Fees,  $1.60.  E.  Baker,  Constable. 

Dec.  5th,  1861. 

Plaintiff  appears;  defendant  makes  default.  After  exam- 
ining plaintiff^s  claim,  I  find  judgment  in  favor  of  plaintiff 
for  seventy-five  dollars  and  fifteen  cents,  and  costs  of  suit,  by 
default,  Dec.  5th,  1861.    Debt  $75.15;  costs. 

Kbuben  Sibes,  J.  P. 

Execution  issued  Dec.  5th,  1861,  to  constable  of  Topeka 
township. 

Copy  of  the  execution  with  retnrn  showing  a  levy  on  and 
a  sale  to  Case  of  the  safe,  was  also  introduced.  Defendant 
admitted  on  the  trial  that  Stees  was  a  justice.  On  this  evi- 
dence plaintiff  rested,  and  the  defendant  moved  for  a  non- 
suit, which  motion  was  granted  by  the  court,  a  judgment  of  ^  J 
nonsuit  entered,  the  jury  discharged,  and  judgment  against 
plaintiff  for  costs,  to  which  plaintiff  ex^pted.  A  motion 
for  a  new  trial  was  made  and  overruled,  and  exceptions  taken 
by  plaintiff  who  brings  the  case  up  to  this  court. 

Case  db  Caae^  for  plaintiff  in  error: 

Ist.  After  evidence  has  been  given  to  the  jury  by  the 
plaintiff  tending  to  maintain  the  issue  upon  his  part,  it  is 
error  in  the  court  to  enter  a  judgment  of  nonsuit  and  dis- 
charge the  jury  from  a  finding  in  the  case.  {Bird  v.  Bless' 
ing,  11  Ohio,  382.) 


i1 
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[*492}  2d.  That  section  382,  Compiled  Laws,  1862, 
Civil  Code,  requires  the  decision  in  snch  a  case  to  be  npon 
tbe  merits,  and  contemplates  a  final  judgment  upon  a  ver- 
dict.   (Id.,  also  Sec.  382,  Civil  Code.) 

3d.  It  not  appearing  from  the  record  that  the  plaintiflf 
was  not  prejudiced  by  the  error  of  said  court  in  rendering 
such  judgment  of  nonsuit,  the  plaintiff  is  entitled  to  a  re- 
versal of  such  judgment.  (Id.,  and  10  Ohio,  368;  14  Mass., 
— ;  18  Ohio,  589;  1  Id.,  369-371-23.) 

J,  dk  D.  Brookway^  for  defendant  in  error: 

1st  The  non-suit  was  properly  granted.  The  evidence 
submitted  by  the  plaintiff  was  insufficient  to  maintain  hiE 
action  against  the  defendant. 

a.  The  plaintiff  claimed  title  to  the  property  in  contro- 
versy by  virtue  of  a  purchase  at  a  constable's  sale,  but  on 
the  trial  in  the  court  below  he  failed  to  show  that  the  jus- 
tice of  the  peace,  under  whose  proceedings  he  claimed  to 
have  perfected  his  title  to  the  property  in  question,  obtained 
jurisdiction  of  the  person  of  Milton  C.  Dickey,  the  defend- 
ant named  in  the  execution,  and  to  whom  the  safe  belonged. 
Under  the  pleadings  in  the  conrt  below,  it  was  incumbent 
on  the  plaintiff  to  show  the  facts  conferring  jurisdiction  on 
the  justice  of  the  peace  in  the  case  of  Case  v.  Dickey. 
(Code,  Sec.  130.)  The  evidence  introduced  on  the 
trial  in  the  court  below,  does  not  show  that  any  sum- 
mons was  served  on  Dickey,  and  the  docket,  if  it  proves 
anything,  proves  that  Dickey  did  not  appear  in  the  cause, 
and  unless  he  was  served  with  a  summons  or  appeared  be- 
fore the  justice,  no  jurisdiction  was  obtained  over  his  per- 
son. The  proceedings  of  the  justice  were  therefore  coram 
nan  judice^  and  void,  and  any  sale  made  in  pui*suance  of 
such  proceedings,  was  void,  and  gave  the  purchaser  no  title 
to  the  property  sold.  A  justice's  court  is  a  court  of  limited 
and  special  jurisdiction,  and  nothing  is  to  be  presumed  in 
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favor  of  it8  jurisdiction.  The  rule  in  regard  to  [^498] 
ooarta  of  limited  or  special  jurisdiction  is,  that  there  should 
always  appear  suflScient  on  the  face  of  their  proceedings  to 
show  that  they  have  jurisdiction  in  the  causes  of  which  they 
take  cognizance.  And  the  general  principle  is,  that  if  the  court 
has  no  jurisdiction  of  the  principal  question,  it  has  none  of 
its  consequences  and  incidents.  (9  Johnson,  240;  4  Id., 
292;  16  Barb.,  828;  Bloom  v.  Burdiek,  1  Hill,  198;  Bern- 
ing  V.  Gorwrij  11  Wend.,  648;  Bonder  v,  FUch^  15  Johns, 
121;  Chemung  Canal  Bank  v.  Judson^  4  Seld.,  254;  Bige- 
low  V.  SteamSy  19  Johns.,  88;  Harrington  v.  The  People^ 

6  Barb.,  607;  Mills  v.  Martin,  19  Johns.,  38;  4  Id.,  292; 

7  Hill,  25;  Manning  v.  Johnson j  7  Barb.,  457.) 

If  the  docket  of  the  justice  had  contained  an  entry  stat- 
ing that  a  proper  summons  had  been  issued  and  legally 
served,  that,  would  have  been  no  proof  of  service.  The 
docket  of  a  justice  can  only  be  evidence  of  such  facts  as  the 
law  requires  to  be  entered  on  it,  and  the  feet  of  the  service 
of  a  summons  is  one  which  the  law  does  not  require  a  jus- 
tice of  the  peace  to  enter  upon  his  docket  at  all.  (Oomp. 
Laws,  1862,  648-9;  2  U.  S.  Dig.,  224,  8ec.  409.) 

b.  The  plaintiff  did  not  introduce  any  proof  on  the  trial 
to  show  that  the  safe  which  he  alleged  to  have  purchased 
at  the  constable's  sale,  is  the  safe  in  controversy.  If  the 
record  of  the  justice  had  imparted  absolute  verity^  it  could 
only  have  shown  that  the  plaintiff  became  the  purchaser  at 
the  constable's  sale,  of  a  safe  sold  as  the  property  of  Mil* 
ton  0.  Dickey.  It  could  have  established  nothing  further 
in  his  favor.  It  would  still  have  been  incumbent  on  the 
plaintiff  to  prove  that  he  had  so  purchased  the  safe  attach- 
ed by  Hannahs.  The  mere  fact  that  he  was  the  lawful 
owner  of  a  safe,  without  showing  it  to  be  the  one  in  dis* 
pute,  could  avail  him  nothing  whatever. 

c.  The  plaintiff  having  failed  to  show  jurisdiction  in  the 
justice  under  whose  proceedings  he  claims  title,  and  also 
having  failed  to  connect  the  safe  he  alleged  to  have  pur* 
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chased,  in  pursuance  of  snoh  proceedings,  with  t^e  safe  in 
[*494]  controversy,  there  was  a  clear  case  of  **failure  of 
proof,"  within  the  meaning  of  section  148  of  the  Code,  and 
a  nonsuit  was  the  proper  disposition  to  be  made  of  the 
case.  (The  People  v.  Cooky  4  Seld.,  74.)  It  is  a  general 
rule  of  law  that  if  the  evidence  wonid  not  authorize  the 
jury  to  find  a  verdict  for  the  plaintiff,  or  if  the  court  would 
set  the  verdict  aside  if  so  found  as  contrary  to  the  evidence, 
then  it  is  the  duty  of  the  court  to  nonsuit  the  plaintiff. 
{Stuart  V.  SimpsOThy  1  Wend.,  378;  WUsonv.  Williams^ 
14  Id.,  147;  Demeyer  v.  Longer,  6  Id.,  486;  13  Barb.,  9.) 

d.  From  evidence  on  the  trial,  it  appeared  as  a  mat- 
ter of  law  that  the  plaintiff  was  not  entitled  to  recover,  and 
it  would  have  been  error  to  have  submitted  the  case  to  the 
jury  after  the  defendant  moved  for  a  nonsuit.  There  was 
nothing  to  be  left  to  a  jury,  and  to  have  allowed  the  case 
to  go  to  them  would  have  permitted  them  to  pass  upon  a 
question  of  law,  thus  depriving  the  defendant  of  his  right  to 
have  the  judge  determine  the  law.  {GarperUer  v.  Smith,  10 
Barb.,  663;  21  Wend.,  657.)  The  motion  for  a  non-suit  on 
the  evidence  of  the  plaintiff  presented  to  the  court  a  naked 
question  of  law,  and  such  questions  are  always  to  be  deter- 
mined by  the  court.  (See  Sec.  274,  Civil  Code.) 

e,  A  judgment  of  non  suit  is  entirely  consistent  with 
Section  382  of  the  Code.  The  judgment  below  was  a 
judgment  upon  the  trial,  and  decision  was  upon  the 
merits, 

2d.  There  was  no  error  in  overruling  the  motion  for  a 
new  trial.  The  plaintiff  submitted  the  question  of  his 
right  to  recover  to  the  court.  He  did  not  insist  on  having 
the  cause  go  to  the  jury,  and  no  available  exceptions  could 
therefore  be  made  by  him.  Without  sufficient  evidence  to 
sustain  a  verdict,  he  could  have  no  right  to  insist  on  a  sub- 
mission of  the  case  to  the  jnry;  and  if  sufficient  evidence 
had  been  given  to  sustain  a  verdict  in  his  favor,  there  would 
[*495]    have  been  no  error  in  taking  the  case  from   the 
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jury  on  a  motion  to  non  enit,  unless  lie  had  esoprewly  aod 
gpeei/ioaUy  demanded  its  submission  to  them.  This  demand 
that  the  case  be  left  to  the  jnrj  is  not  sufficiently  made  by 
objection  to  the  nonsuit.  {BidweU  v.  Zatnetf  17  How. 
Prac,  867;  Bumes  v.  Ferine^  2  Kernan,  22.) 

The  opinion  of  the  court  was  delivered  by 

KiNOKAK,  J. — In  this  case  after  the  jury  had  been  im- 
paneled and  the  plaintiff  had  introduced  all  his  testimony, 
the  defendant  moved  the  court  to  non-suit  the  plaintiff  on 
account  of  an  entire  failure  of  proo^  which  motion  was  sus- 
tained, to  which  the  plaintiff  excepted  and  brings  the  case 
to  this  court  on  that  point  alone.  All  the  evidence  in  the 
ease  is  spread  upon  the  record. 

The  only  provisions  of  the  Oode  authorizing  a  case  to  be 
dismissed  are  to  be  found  in  section  382.  In  all  but  the 
live  enumerated  cases,  the  decision  must  be  on  the  merits. 
The  court  is  no  where  in  the  Oode  authorized  to  dismiss  a 
suit  upon  the  application  of  the  defendant  for  want  of  suffi- 
cient proof,  or  even  in  the  absence  of  proof  to  sustain  the 
plaintiff's  claim. 

The  object  of  the  Code  was  undoubtedly  to  put  an  end  to 
litigation  by  requiring  a  decision  of  the  case  upon  its  mer- 
its after  it  is  gone  into,  unless  dismissed  by  the  plaintiff.  If 
there  is  a  total  failure  of  proof  on  the  part  of  the  plaintiff 
on  any  point  essential  to  his  recovery  in  the  action,  the 
court  shonld  so  instruct  the  jury,  or  so  decide,  if  the  trial 
be  by  the  court,  and  thus  put  an  end  to  controversy.  If  the 
plaintiff  has  been  disappointed  in  his  proof  he  may  dismiss 
and  show  his  right  to  prosecute  in  another  action. 

In  granting  a  judgment  of  nonsuit  against  the  wishes 
of  the  plaintiff,  the  court  erred.  But  it  is  not  every  error 
that  is  cause  of  reversal.  Section  305  provides  that  no  ex< 
ception  shall  be  regarded  unless  it  is  material  and  prejudi*< 
cial  to  the  substantial  rights  of  4;he  party  excepting. 
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[*496]  If  the  record  shows  that  the  plaintiff  was  not 
injured  by  the  action  of  the  conrt,  nor  his  rights  prejndiced 
thereby,  their  the  case  will  not  be  reversed  by  reason  of  the 
error  of  the  court  below,  for  it  is  one  of  those  exceptions 
that  must  be  disregarded.  The  record  shows  that  plaintiff 
relied  on  a  purchase  under  execution  for  his  title  to  the 
property  in  controversy,  which  execution  was  against  M.  C. 
Dickey,  and  on  whose  property  it  was  levied,  but  in  pro- 
ducing his  proof  entirely  failed  to  show  any  service  of  pro- 
cess on  Dickey  in  the  suit  wherein  the  judgment  was  ren- 
dered on  which  the  execution  was  issued. 

A  want  of  service  of  summons  rendered  the  judgment 
void,  and  any  sale  or  purchase  under  it  entirely  null.  On 
this  point,  which  was  essential  to  the  plaintiff's  recovery> 
his  proof  entirely  and  wholly  failed;  when  he  announced 
that  he  was  through  with  his  evidence,  had  the  court  given 
proper  instructions  to  the  jury,  they  would  have  been 
bound  to  find  for  the  defendant.  In  what  then  are  the 
plaintiff's  rights  prejudiced,  that  a  judgment  was  entered 
which,  instead  of  being  a  bar  to  his  claim,  dismisses  his 
suit  with  full  right  to  bring  another  suit  for  the  same  cause 
of  action?  Instead  of  being  prejudicial,  the  error  may  be 
a  benefit  to  him.  The  case  will  not,  therefore,  be  reversed 
at  his  instance. 

All  the  justices  concurring. 
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Lorenzo  Firhak  t.  Jambs  Blood,  Abraham  Wilder  and 

Robert  Morrow. 

m 

1.  Instructions.  Under  Se6.  277,  Civil  Code,  if  a  party  as  a  matter  of' 
right  desires  the  court  to  pass  npon  any  proposition  of  law  pertinent  to 
tiie  case,  he  must  prefer  his  re()uest  before  argument,  or  he  waives  his 
privilege.  A  refusal  on  such  grounds  to  pass  upon  propositions  pre- 
ferred after  argument,  would  not  be  error.  [*497J  But  when  the  court 
passes  upon  propositions  preferred  after  argument,  it  id  bound  to  ^e 
the  law  correctly.  ' 

2.  Case  at  Bab.  Where  the  petition  contains  the  usual  averment  on  a 
note,  setting  forth  that  the  payee  and  a  subsequent  indorsee,  Were 
agents  of  the  plaintifiF,  and  the  money  loaned  thereon  the  plaintiff's, 
and  the  answer  denies  and  avers  no  knowledge  of  the  agency  of  payee 
by  the  maker,  but  that  he  dealt  with  payee  as  principal,  setting  up  ieui 
offset  of  moneys  and  goods  paid  to  payee  on  the  note,  and  where  the 
record  shows  that  parties,  plaintiff  and  defendants,  offered  evidence 
tending  to  prove  their  respective  allegations,  held  that  the  evidence  is 
sufficiently  full  to  *'  explain  the  exceptions  **  to  a  charge  of  the  court  to 
the  juiy  relating  to  the  alleged  set-off;  held  further^  that  a  charge  that 
if  the  maker  knew  that  the  payee  loaned  the  money  as  agent,  then  .no 
debt  against  him  can  be  set  off  against  the  note,  and  if  the  maker  stood 
by  and  saw  the  note  indorsed  for  value  to  an  innocent  party  without 
having  his  offset  indorsed  or  setting  up  his  claim,  or  if  he  relinquished 
it  as  an  offset,  then  he  is  estopped  from  setting  it  up  As  against  an  inno- 
cent holder,  but  if  the  note  was  assigned  before  the  maker  had  oppor- 
tunity to  setup  his  claim,  then  his  silence  would  not  create  an  estoppel; 
and  if  the  money  was  borrowed  from  payee  under  the  belief  that  he  was 
principal  and  not  agent  and  so  dealt  with  him  up  to  the  time  of  the 
transfer,  then  the  maker  may  set  up  as  payments  any  sum  received  by 
the  payee  on  account  of  said  note  up  to  the  time  of  the  transfer,  unless 
he  was  estopped,  was  a  proper  application  of  the  law  to  the  case  as  it 
is  presented  by  the  record. 

3.  BrLLS  AND  Notes.  Where  the  petition  sets  out  a  note  made  by  defend- 
ant B.  payable  to  the  order  of  the  payee  and  bears  the  indorsement  in 
blank  on  its  back,  of  defendants  M.  and  W.,and  the  petition  avers  that 
these  defendants,  M.  and  W.,  wrote  their  names  on  the  note  **at  the 
time  and  place  of  its  execution,'*  claiming  judgment  against  the  three 
us  joint  makers,,  and  where  the  answer  avers  that  M,  and  W  indorsed 
after  value  received  by  the  maker  an^  delivery  of  the  note  to  payee, 
and  withoiit  consideration,  a  charge  to  the  jury  that  **iix>m  the  foot  of 
the tdgiiin^  npon  the  back  of  the  note,  M;  and  W.  simply  asstimed' the 
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character  of  indoraera  and  are  not  liable  without  protest  and  notice, 
that  this  character  of  indoraer  cannot  be  changed  except  by  agreement 
at  the  time  of  signing,  on  which  further  or  other  liability  is  assumed/* 
held  erroneous. 

4. •    Strangers  to  the.  conuderaiion  of  a  note,  by  indorsing  in 

blank  at  the  time  of  its  execution,  by  the  delivery  of  the  note  to  the 
payee,  authorize  him  to  write  over  their  signatures,  whatever  is  con- 
sistent with  the  understanding  of  the  parties.  Whatever  obligation  the 
indorsers  incuixed  at  the  time  of  the  delivery  was  to  the  payee; 
as  between  these  parties  the  note  was  complete  on  delivery.  For 
the  payee  to  write  over  their  names  a  simple  commercial  indorsement, 
is  to  make  the  paper  meaningless  in  the  hands  of  the  payee.* 

5.  Contracts:  Construeiwn.  [*498]  Such  a  construction  should  be 
placed  upon  the  contract  as  will  prevent  its  failure,  and  will  give  ef- 
fect to  the  obligation  of  each  party  appearing  on  it  at  the  moment  the 
contract  itself  takes  effect,  is  a  rule  of  law  applicable  to  the  case. 

6.  GuABANTT.  In  such  case  held  that  in  the  absence  of  proof  of  any 
other  or  further  liability  assumed  by  the  indorsers  than  that  shown  by 
the  note,  they  must  be  held  as  fluarantors.  No  subsequent  transfer 
of  the  note  would  change  the  nature  of  their  obligation. 

Ettot  fftyiYk,  Douglas  District  Court, 

This  was  an  action  institated  by  Firman,  plaintiiF  below, 
on  a  promissory  note,  a  copy  of  which  appears  in  the  opin- 
ion^;  

1.  TlielndoiMni«at  of  tbe  name  of  a  Uilrd  penon  Jn  blank,  npon  the  beok  of  «  promia- 
aory  notei  la  prima  fade  evidenoe  of  a  contract  of  guaranty.  Snch  an  Indoraement  fl^vea 
to  the  holder  of  the  note  full  aothority  to  fill  up  the  blank  at  any  time  before  or  dnxing  the 
trial,  with  the  implied  ocmtract  of  guaranty,  nnlesa  the  aame  ia  ineonalatnit  with  the  im- 
deratanding  of  the  partiea.  The  gnaraator  ia  not  xeleaaed  ttam  liabilty  fkom  want  of 
preaentment,  demand  and  notloe,  nnleaa  he  can  ahow  negUgenoe  In  the  holdcrof  the  note, 
and  actoal  loea  aoatained  by  himaelf.  It  ia  neceaaary  that  there  be  a  oonirideratlon  to  anp- 
.  port  the  guaranty.  An  agreement  to  extend  time  of  payment  of  the  note,  ia  a  anffident 
oonaideration  to  analaln  the  guaranty.  The  indonement  of  the  name  of  a  fMrd  peraon  in 
blank  upon  the  back  of  a  promlaaory  note  ia  anoh  a  contract  in  writing  as  will  Import  a 
oonaideration,  and  if  the  party  who  made  the  Indoraement  clalma  that  ttiere  waa  no  oon- 
aideration for  the  guaranty,  the  burden  of  proof  will  reatupon  htm  to  ahow  It,  and  he  muat 
ahow  it  by  a  preponderance  of  the  evidence.  FtUUrit,  £toa<^8Kaa.,95;  WhUUnhaUv. 
Korber  13  Id., 090;  Sarbaeh  v,  JaneB,  ao  Id.,  499;  WUhen  v.  Berrif,  W Id.,  875. 

But  when  a  negotiable  promiaaory  note  ia  drawn  up  and  ia  aigned  by  the  maker  theraof 
aadia  tlien  indorsed  in  blank,  first  by  the  payee  thereof  and  then  by  a  third  penon,  and 
the  note  ia  tbiaa  delivered  by  the  maker  thereof  for  a  auffldent  oondderation  to  atOl 
another  penon,  who  thereby  beoomea  the  holder  thereof,  the  preaumptlan  in  audi  eaee 
dKrald  be,  and  ia,  that  the  payee  and  aaid  third  peraon  intended  to  aaaume.  and  did  sanmMb 
aUtfaeilghtaandpriTl]egea,aa  wellaa  an  the  obligations  and  liahnitlea  uauaDy  aaamiMrt  by 
todoracra  of  negotiable  inatmmenta.    BrwUford  o.  Paii/y,  18  Kaa.,  316. 
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The  amended  petition  of  the  pJaintifi;  filed  May  2lBt, 
1860,  after  setting  forth  the  note  in  the  usual  form,  pro- 
ceeded to  allege  that  the  defendants,  Morrow  and  Wilder, 
at  the  time  and  place  of  the  execution  of  the  note,  wrote 
their  names  upon  the  back  of  the  note  in  blank;  that  Brans- 
comb,  the  payee  in  the  note,  was  the  duly  authorized  agent 
of  the  plaintiff;  that  the  money  for  which  the  note  was 
given  belonged  to  the  plaintiff,  who  alone  was  beneficially 
interested  therein;  that  Branacomb  transferred  the  note  by 
indorsement,  to  one  James  S.  Balentine,  who  also  was  an 
agent  of  the  plaintiff,  and  that  Balentine  transferred  the 
note  to  the  plaintiff. 

The  amended  answer  of  defendants,  filed  May  5th,  1862, 
alleged  that  Morrow  and  Wilder  indorsed  their  names  npon 
the  note  in  controversy,  after  the  money  had  been  received 
by  Blood,  and  after  the  note  had  been  delivered  to  Brans- 
[^499]  comb,  and  without  any  consideration  whatever  pass- 
ing to  Morrow  and  Wilder  from  any  person  whomsoever; 
that  Blood,  when  he  received  the  money  from  Branscomb, 
for  which  the  note  was  given,  had  no  knowledge  whatever 
of  Branscomb's  agency,  and  acted  throughout  under  the  be- 
lief that  he  was  dealing  with  Branscomb  as  a  principal, 
and  was  receiving  the  money  from  him;  that  said  Morrow 
and  Wilder  had  no  notice  whatever,  at  any  time,  that 
Branscomb  was  acting  as  agent;  that  on  the  7th  day  of 
August,  Blood  paid  Branscomb  $175,  and  received  his  due- 
bill  therefor,  under  a  special  agreement,  then  made  with 
Branscomb,  that  the  money  so  paid  by  Blood  and  received 
by  Branscomb,  was  to  be  applied  as  a  payment  upon  said 
note;  that  on  the  1st  of  Sept,  A.  D.  1858,  said  Branscomb 
was  further  indebted  to  Blood  in  the  sum  of  $101.17,  for 
which  said  Branscomb  gave  his  due-bill,  for  certain  goods 
and  merchandise  before  that  time  sold  and  delivered  by 
Blood  to  Branscomb,  and  also  several  small  sums  of  money 
paid  to  Branscomb  by  Blood;  that  it  was  agreed  and  un- 
derstood between  Blood  and  Branscomb  when  such  goods 
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and  merchandise  and  small  sums  of  monev  were  received 
by  Branscomb,  that  thej  were  to  be  applied  to  the  payment 
of  the  note,  iu  plaintiff's  petition  described;  that  neither  of 
these  defendants  had  any  notice,  for  a  long  time  after,  o{ 
Branscomb's  agency;  that  Blood  acted  throughout  under 
the  belief  that  Bransoomb  was  dealing  for  himself  and  with 
his  own  funds;  that  on  the  29th  of  October,  1859,  Blood 
offered  to  confess  judgment  for  the  amount  admitted  to  be 
due  in  his  original  answer,  which  was  the  amount  of  the 
note  less  the  sum  above  mentioned  as  having  been  paid  to 
Branscomb. 

The  record  shows  that  the  party  plaintiff  offei*ed  evi- 
dence tending  to  prove  his  case  and  rested,  and  the  said  de- 
fendants then  offered  evidence  tending  to  prove  their  de- 
fense and  rested,  and  the  arguments  of  the  cause  having 
been  heard,  as  well  for  said  plaintiff  as  the  said  defend- 
[*500]  ants,  the  court  proceeded  to  charge  the  jury  upon 
the  law  of  the  case,  whereupon  the  counsel  for  the  said  plain- 
tiff asked  the  court  to  instruct  the  jury  as  follows: 

1st  That  if  the  jury  believe  that  Morrow  and  Wilder 
indorsed  the  note  in  controversy  at  or  before  the  time  it 
was  delivered  to  Branscomb,  or  in  pursuance  of  an  arrange- 
ment made  by  Blood  and  Branscomb  when  the  money  was 
loaned,  then  in  either  case  Morrow  and  Wilder  are  liable 
with  Blood  as  joint  makers. 

2d.  That  if  the  jury  believe  that  Morrow  and  Wilder 
indorsed  the  note  in  controversy  at  or  before  the  time  it 
was  delivered  to  Branscomb,  and  that  the  money  was  ad- 
vanced by  Branscomb  on  the  joint  credit  of  the  defendants, 
then  all  the  defendants  are  liable  as  joint  makers. 

3d.  If  the  jury  believe  that  at  or  before  the  time  Baien- 
tine  took  the  note  from  Branscomb,  Blood  promised  Balen- 
tine  to  pay  the  note,  or  acknowledged  to  him  in  his  hearing 
that  the  debt  was  a  valid  debt;  or  if  the  jury  should  be- 
lieve that  Blood  stood  by  silently  and  saw  the  note  assigij^- 
ed  to  Balontine,or  knew  of  its  being*  so.  iissigned^  and  fail 
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ed  to  notify  the  assignee  of  his  claim,  he  is  estopped  from 
setting  up  any  claim  he  may  have  against  Branscomb. 

4th.  That  Blood  cannot  set  off  an  individnal  demand 
against  Branscomb, 

5th.  That  if  the  jnry  believe  that  Morrow  and  Wilder 
indorsed  the  note  in  controversy  at  the  time  of  its  execn- 
tion  by  Blood  or  in  pursuance  of  an  intention  to  become 
responsible  from  the  time  of  the  making  of  the-  note,  then 
they  are  liable  as  joint  makers. 

6th.  That  the  intention  of  Morrow  and  Wilder  to  be- 
come liable  at  the  making  of  the  note  may  be  proved  by 
parol  evidence,  and  the  rule  is  the  samo  whether  the  in- 
strument is  negotiable  or  not 

7th.  If  the  jury  believe  that  Morrow  and  Wilder  were 
privy  to  the  consideration  of  the  note,  they  may  be  charged 
directly  as  makers  or  indorsers. 

[*501]  All  the  above  instructions  were  refused  by  the 
court,  and  the  ruling  oif  the  court  thereon  is  assigned  for 
error. 

The  court  charged  the  jury,  on  the  part  of  the  defendants, 
substantially: 

1st.  That  Morrow  and  Wilder  were  liable  upon  the  note 
in  Cf>ntroversy,  if  at  all,  simply  as  commercial  indorsers;  and 
that  they  cannot  be  charged  with  payment,  unless  the  note 
had  been  protested,  and  notice  of  the  non-payment  given  to 
them,  according  to  law.  This  character  of  indorser  cannot 
be  changed,  except  by  agreement  at  the  time  of  signing,  on 
which  further  or  other  liability  is  assumed. 

2d.  If  the  jury  believe  that  the  note  in  controversy  was 
assigned  to  Balentine,  before  Blood  saw  Balentine,  then 
Blood's  not  mentioning  the  set-off  in  payment  in  convers- 
ing with  Balentine,  does  not  create  an  estoppel. 

3d.  That  if  Blood  acted  in  all  his  transactions  with 
Branscomb,  down  to  the  assignment  to  Balentine,  under  the 
belief  that  Branscomb  was  principal  and  not  agent,  then  the 
defendants  may  set  off  any  sum  or  sums  received  by  Brans- 
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Gomb  on  account  of  said  note,  up  to  the  time  of  the  assign- 
ment to  Balentine,  unless  he  shall  be  deemed  to  be  es- 
topped. 

4th.  That  the  jury  may  find  for  one  or  more  of  the  de- 
fendants, or  against  one  or  more  of  them,  according  to  the 
justice  of  the  case. 

The  granting  of  these  instructions  is  assigned  for  error. 

Wilson  Shannon  and  Asahel  Buek^  for  plaintiff  in  error. 

1st.  It  is  the  uniform  practice  in  this  State  for  counsel 
to  ask  the  court  to  instruct  the  jury  on  the  law  of  the  case 
after  the  arguments  are  closed,  and  there  is  nothing  in  the 
Code  which  makes  this  practice  illegal.  At  common  law 
[*502J  the  court  was  not  bound ,  in  a  jury  case  to  give  any 
instructions  to  the  jury  on  the  law  of  the  case  until  the 
arguments  of  counsel  on  both  sides  was  dosed.  The  court 
would  then  submit  the  case  to  the  jury  with  such  instruc- 
tions as  they  thought  pertinent;  counsel  on  either  side  had 
no  right  to  call  on  the  court  to  decide  any  question  of  law 
touching  the  merits  of  the  case  until  then.  The  provision 
in  the  Code  was  intended  to  change  the  common  law  prac- 
tice so  far  as  to  give  to  either  party  the  right  to  call  on  the 
court  to  determine  before  argument  any  legal  question  that 
might  be  involved  in  the  case.  In  many  cases  it  may  be 
important  for  counsel  to  have  the  law  of  the  case  settled  be- 
fore proceedinjg  to  argue  to  the  jury;  and  the  Code  gives 
the  right  to  either  party  to  have  this  done  by  the  court,  if 
thought  desirable,  and  the  court,  under  the ,  Code,  cannot 
refuse  as  it  might  have  done  under  the  common  law  prac- 
tice. But  this  provision  was  intended  to  enlarge  the  rights 
of  the  parties,  but  if  neither  party  insist  on  this  right,  then 
the  practice  under  the  Code  remains  the  same  as  at  common 
law,  apd  if  the  court  refuse  to  give  instructions  which 
ought  to  be  given  on  either  side,  it  is  error.  It  is  no  more 
discretionary  in   the  court  to  give  or  refuse  instructions 
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asked  for  after  the  argaments  of  counsel,  than  it  was  at  com- 
mon law.  Bat  in  this  case  the  court  did  instruct  the  jury 
atler  the  argument  of  counsel  on  both  sides,  giving  and  re- 
cusing some  of  the  instructions  asked  for  on  both  sides.  If 
the  court  undertake  to  exercise  discretionary  power  on  the  re- 
quest of  parties,  they  are  bound  to  exercise  it  correctly,  and 
tor  one^party  as  well  as  the  other. 

2d.  In  all  jury  cases  the  bill  of  exceptions  never  does  and 
cannot  show  what  was  proved  or  what  evidence  was  given 
to  the  jury.  It  is  for  the  jury  alone  to  say  what  the  evi- 
dence was.  The  court  cannot  in  a  case  submitted  to  a  jury, 
say  even  what  was  said  by  the  witnesses  on  the  stand,  be- 
cause it  is  the  recollection  of  the  jury,  and  not  the  recollec- 
tion [^508]  of  the  court  that  determines  what  was  proved, 
as  well  as  the  language  of  the  witnesses.  Where  the  case  is 
tried  to  the  court,  both  on  the  facts  and  law,  it  is  sufficient 
in  such  a  case,  on  motion  for  new  trial  being  overruled,  and 
exceptions  taken  to  the  ruling  of  the  court,  that  the  court 
require  the  facts  proved  or  so  many  of  them  as  may  be  nec- 
essary to  show  the  legal  points  raised,  to  be  set  out  in  the 
bill  of  exceptions.  Not  so  in  a*  jury  case;  all  that  is  re- 
quired in  such  a  case  is  just  what  was  done  in  this;  that  the 
plaintiff  introduced  evidence  tending  to  prove  the  issues  on 
his  part,  and  the  defendants  introduced  evidence  tending  to 
prove  the  issues  on  their  part,  etc.  One  of  the  issues  that 
the  plaintiff  had  to  prove,  was  that  all  the  defendants  were 
joint  original  undertakers  or  makers  of  the  note  in  ques- 
tion. The  bill  of  exceptions  shows  that  we  offered  e\  idence 
tending  to  prove  this  issue;  the  plaintiff  had  a  right  to  ask 
the  Court  to  instruct  the  jury  what  in  law  would  constitute 
a  joint  and  original  making  of  a  note. 

Having  introduced  evidence  tending  to  prove  the  issues 
on  our  part — that  is,  that  the  defendants  were  all  joint  orig- 
inal promisors  or  makers,  we  had  a  right  to  have  the  court 
state  to  the  jury  all  the  circumstances  and  facts  uilder 
which  the  law  would  consider  the  defendants  joint  and  orig- 
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inal  promisors  or  makers.  The  object  oi  the  inbtmctions 
on  this  point,  asked  for  by  the  plaintiff,  was  for  this  pur- 
pose, and  not  merely  to  elicit  the  opinion  of  the  conrt  on  an 
abstract  legal  proposition. 

3d.  The  instructions  asked  for  by  plaintiff  claim  the  law 
to  be  that  if  Morrow  and  Wilder  pat  their  names  in  blank 
on  the  note  at  the  time,  or  before  the  delivery  of  the  note 
to  Eranscomb,  and  the  money  was  advanced  by  Branscomb 
to  Blood  on  the  joint  credit  of  all  the  defendants,  then  the 
defendants  can  be  charged  as  joint  makers  of  the  note. 

The  5th  ins  traction  asked  for  by  the  plaintiff,  modifies 
this  proposition  to  some  extent,  and  lays  down  the  law 
[*504]  truly,  as  I  believe,  bnt  this  and  all  the  other  instruc- 
tions on  this  point  asked  for  by  the  plaintiff,  were  refnsed 
by  the  court,  and  the  instructions  asked  for  by  the  defend- 
ants on  this  point  given.  That  is  from  the  fact  of  Wilder 
and  Morrow  signing  their  names  upon  the  back  of  the  note, 
they  simply  assumed  the  character  of  indorsers  of  the  note, 
and  cannot  be  charged  with  payment  of  the  same  unless  the 
note  was  duly  protested  and  notice  thereof  given  to  them. 
To  maintain  the  position  that  Morrow  and  Wilder  may  be, 
charged  as  original  makers  of  the  note,  I  will  refer  the 
court  to  the  following  authorites.  (9  Ohio,  181;  13  Id.,  228: 
17  Id.,  36-42; Story  on  Notes,  476;  3  Scam.  R.,  487;  9  Tex- 
as, 216;  14  Id.,  276;  6  Id.,  278;  18  Mo.,  74, 140;  2  Mich.LGill.], 
666;  Adams  v.  Hardly ^  32  Maine  [2  Red.],  339;  Sullivan 
V.  Violet,  6  Gill,  181;  13  111.,  682;  9  Pa.,  345;  2  McMillins, 
313;  12  Vt,  218-19;  16  Id.,  564;  11  N.  H.,  386;  FUnt  v. 
Day,  9  Vt.,  375;  Mellon  v.  Leuthard,  36  Me.[l  Heath],  147; 
13  R.  L,  175;  4  Pick.,  386-7;  3  Mass.,  274;  6  Id.,  358,  646;  7 
Id.,  58;  9  Id.,  315;  11  Id.,  440;  14  Id.,  316;  8  Pick.,  122;  9 
Gush.,  104;  19  Pick.,  260;  24  Id.,  64;  3  Met,  274;  7  Foster, 
[N.  H.],  366;  Schanerderv.  SMppman^  2  Miss.  [5  Bennett], 
371;  Swan's  Treaties,  393;  13  John,  175;  14  Id.,  849.) 

It  will  be  found  that  the  above  authorities  abundantly 
sustain  the  following  propositions: 
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iBt  The  mere  indorsement  upon  a  note  of  a  stranger's 
name  in  blank,  is  prirna  facie  evidence  of  a  guarantee.  But 
if  made  at  the  time  of  the  execution  by  the  other  party  or 
in  pursuance  of  an  intention  to  become  responsible,  it  is  an 
original  undertaking,  and  such  persons  will  be  held  as  ma- 
kers of  the  note,  and  such  intentions  may  be  proved  by  parol 
or  if  they  were  privy  to  the  consideration,  they  be  charged 
as  makers. 

In  the  case  of  Dean  v.  Sale  (17  Wend.,  214),  it  was 
held,  that  where  an  indorser  of  a  promissory  note,  payable 
to  bearer,  was  privy  to  the  consideration,  he  may  be  charge 
[*505]  ed  directly  as  maker  or  indorser,  and  that  a  ionafide 
holder  of  such  a  note  indorsed  in  blank  may  fill  up  the  in- 
dorsement in  any  form  consistent  with  the  intention  of  the 
parties.  On  this  point  there  would  seem  to  be  no  conflict. 
Morrow  and  Wilder  are  not  payees  of  the  note,  and  how 
can  they  be  held  as  indorsers?  They  had  no  interest  in 
the  note  that  they  could  assign,  and  they  must  be  held  lia- 
ble either  as  guarantors  of  the  note,  or  as  makers,  or  no  ef- 
fect is  given  to  their  signatures.  But  the  court  instructed 
the  jury  liiat  they  are  to  be  held  and  considered  as  indor- 
sers, and  entitled  to  notice  of  demand  and  non-payment. 
They  cannot  be  held  liable  while  the  note  remains  in  the 
hands  of  the  payee.  The  authorities  that  sustain  the  posi- 
tion that  they  can  only  be  held  liable  as  makers  or  guaran- 
tors, give  effect  to  the  contract  that  is  created  by  such 
blank  indorsement  according  to  tlie  interest  of  the  parties. 
If  the  indorsement  in  blank  was  made  at  the  time  of  the 
execution  of  the  note  or  afterwards  in  pursuance  of  an  agree- 
ment)  to  be  liable  from  the  first,  or  while  the  party  indors- 
ing in  blank  is  privy  to  the  consideration  of  the  note,  then 
such  indorser  may  be  held  as  maker  and  security  for  the 
principal.  But  when  the  indorsement  is  after  the  execu- 
tion of  the  note  apd  has  no  connection  with  its  origin  or 
the  consideration,  then  such  an  indorser  can  only  be  held 
as  a  guarantor.  ^  i*'  -  .>  .  } 
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In  New  York  the  rale  reoognized  by  the  court  in  tlii& 
case,  is  held  to  be  the  law  now,  where  the  note  is  a  negotia- 
ble n<^e,  but  where  the  note  is  not  negotiable,  the  rule  in 
New  York  and  all  the  States,  is  the  same.  There  is  no  con- 
flict of  authority  except  where  the  note  is  negotiable.  These 
notes  set  up  in  the  answer  cannot  be  set  up  as  payment  on 
the  note  set  out  in  the  petition.  They  are  notes  by  which 
Branscomb  promised  to  pay  Blood  two  certain  snms  of 
money.  They  can  only  be  pleaded  as  set-off,  not  as  pay- 
ment, and  they  are  so  pleaded.  It  is  admitted  that  neither 
Branscomb  nor  Balentino  ever  had  any  interest  in  [*506] 
fact  in  the  note  set  out  in  the  petition.  That  Firman  is«  and 
always  was  in  fact  the  true  owner.  The  money  is  and  al- 
ways has  been  coming  to  Firman  from  the  defendants.  The 
note  of  plaintiff  and  the  contract  on  which  the  plaintiff  seeks 
to  recover,  is  dated  July  1st,  1868.  At  common  law  there 
is  no  such  thing  known  as  set-off.  It  is  purely  statutory 
both  in  England  and  in  this  country.  Now  the  statute  in 
force  at  the  time  this  contract  was  made,  July  1st,  1858,  is 
the  statute  of  1855.  (See  p.  70S,  Act  of  1865.)  The  first 
section  of  this  act  provides  that  if  any  two  or  more  persons 
are  mutually  indebted  in  any  manner  whatsoever,  and  one 
of  them  commences  an  action  against  the  other — one  debt 
may  be  set  oft  against  the  other,  although  such  debts  are  of 
a  different  nature.  Now  under  this  statute  the  debts  to  be 
set  off  must  be  mutual;  in  other  words  there  must  be  a 
mutual  indebtedness.  There  was  not  and  never  was  any 
indebtedness  on  the  part  of  Firman  to  Blood  or  any  of  the 
defendants.  The  pleadings  then  show  that  Blood,  one  of 
the  defendants,  seeks  to  set  off  a  debt  which  he  has  against 
Branscomb,  who  never  had  any  right,  title  or  interest  in  the 
note  on  which  the  plaintiff  has  sued. 

In  the  13th  section  of  the  Act  of  1855,  above  referred  to, 
it  is  only  a  debt  or  demand  due  from  the  phdntiff  that  can  be ' 
set  off.    In  this  case  it  is  not  claimed  that  there  is  any  debt 
or  demand  due  from  the  plaintiff  to  Blood. 
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Louis  Carpenter^  for  defendants  in  error: 

I.  By  the  bill  of  exceptions  it  appters  that  the  plaintiff 
asked  the  court  to  grant  his  instmctions  to  the  jury  (ffler 
the  evidence  of  both  parties  had  been  concluded,  and  after 
the  counsel  had  argued  the  case  to  the  jury.  Tlie  277th 
section  of  the  Code  of  Oivil  Procedure  directs  the  order  of 
the  trial,  fiy  the  fifth  subdivision  of  that  section,  it  is  en- 
acted that  ''when  the  evidence  is  concluded,  either  party 
may  request  instructions  to  the  jury,  which  shall  be  given 
or  refused  by  tlie  court." 

[*507]  The  6th  subdivision  provides  for  the  submission 
or  argument  of  the  case;  and  it  is  provided  in  the  7th  sub- 
division that  the  court  may  again  charge  the  jury  after  the 
argument  is  concluded. 

The  defendants  in  error  insist  that  the  court  was  uuder 
no  obligation  to  entertain  the  request  to  charge  the  jury 
after  the  argument  of  counsel  had  been  heard;  that  this  re- 
quest exists,  as  a  fight^  only  when  made  after  the  conclu- 
sion of  the  evidence,  and  before  the  case  is  submitted  or 
argued  to  the  jury,  that  to  grant  or  refuse  a  request  to 
charge  the  jury  made  after  the  case  has  been  submitted  or 
argued  to  the  jury,  is  a  matter  of  pure  discretion  in  the 
court  The  different  parts  of  this  section  must  be  construed 
together,  and  such  a  construction  adopted  as  will  make  all 
parts  of  the  statute  sensible  and  significant.  The  first 
clause  of  the  section  provides  that  ''  the  trial  shall  proceed 
in  the  following  order,  unless  the  court,  for  special  reasons^ 
otherwise  direct."  Fifth  subdivision:  '* When  the  evidence 
is  concluded,'either  party  may  request  instructions  to  the 
jury,  on  points  of  law,  which  shall  be  given  or  refused  by 
the  court."  Here  the  language  is  imperative.  The  duty 
of  the  court  is  plain.  The  direction  of  the  statute  is  ex- 
plicit. The  language  of  the  7th  subdivision  is  that  ''the 
court  may  again  charge  the  jury  after  the  argomdnt  is  con* 
eluded. "    This  language  implies  discretionary  power  only. 
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The  object  of  this  subdivisioD  is  undoabtedly.  to  give  the 
court,  anembarrassed  by  the  contentions  of  counsel,  an  op- 
portunity, calmly  and'  dispassionately,  to  submit  the  case  to 
the  jury,  under  such  charges  and  refl^ections  as  may  seem 
judicious.  If  A  party  has  a  rigfu  to  request  the  court  to 
charge  the  jury  after  the  conclusion  of  the  argument,  then 
the  5th'  and  7th  subdivisions  of  the  section  mean  the  same 
thing,  and  one  of  them  is  therefore  insensible  and  without 
significance. 

Error  does  not  lie  upon  what  is  matter  of  discretion  in 
the  court.  (Nash's  Plea,  and  Prac.,  688 ;  Seney's  Code  [♦508] 
897-5^/  I^g  V.  Drake^  1  Ohio  S.,  286;  Marine  Ins.  Go.  v, 
.  HodsoTiy  6  branch,  217-218;  Welch  v.  Mandville^  7  Id,y 
162;  Sims  v.  Hundley^  6  How.,  6;  Turner  v.  Oatea.  16  Id., 
26.  See  also  2  Cowan  &  Hill's  Notes  to  Phillip's  Ev.,  note, 
412;  Lawv,  Merrilh,  6  Wend.,  278) 

Some  of  the  cases  decide  that  in  the  absence  of  statutory 
provisions  the  ruling  of  the  court  refusing  a  new  trial  is  not 
the  subject  of  error;  that  this  being  at  common  law  a  mat- 
ter within  the  discretion  of  the  court,  will  not  be  reviewed 
by  the  appellate,  court.  And  this  certainty  is  as  strong  a 
case  as  the  one  at  bar,  and  even  stronger;  for  in  many 
States  and  among  others  in  Kansas,  the  legislature  has  in- 
terposed and  made  an  order  granting  or  reftising  a  new  trial 
reviewable  on  error. 

II.  The  defendants  in  error  insist  that  the  bill  of  ex- 
ceptions does  not  contain  '^so  much  of  the  evidence  as  is 
necessary  to  explain  the  exception."  (Sec.  302,  Code  of 
Civil  Procedure.)  The  rule  has  always  been  that  courts 
cannot  be  required  to  instruct  the  jury  on  abstract  points 
of  law,  or  to  declare  the  law  in  hypothetical  cases.  {^Brooks 
f>.  Maherry^  11  Wheat.,  99;  HamiUon  v.  Ruseell^  1  Cradch, 
818;  Oreathome  v.  Brotan^  6  Mod.,  280-282.)  Enongh 
evidence  knust  be  given  in  the  bill  of  exceptions  to  show  the 
instructions  to  have  been  material.  {Vases  Vi  Smith  6 
Crancb,  28^-288 — note;  Loudenback  v,  Golline,  4  Ohib^S:, 
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251;  Satehsll  v.  Dorcmh^  4  Id.,  548;  Law  v,  MerrUla,  6 
Wend.,  274r-276;  BheU  v.  Foe,  2  How.,  483.) 

The  only  reference  to  the  evidence  in  the  bill  of  exoep- 
tions  is  that,  on  the  trial  of  this  cause,  '^the  plaintiff  offered 
evidence  tending  to  prove  his  case  and  rested,  and  the  said 
defendants  then  offered  evidence  tending  to  prove  their  de- 
fense and  rested."  How  mndi  or  what  testimony  was  of- 
fered, by  which  side  offered,  or  of  ifo  relevancy,  competency 
and  materiality,  the  bill  of  exceptions  utterly  fails  to  inform 
us.  For  ought  that  appears  in  the  bill,  the  whole  [*509]  of 
the  testimony  offered  may  have  been  rejected  by  the  court. 
Every  presumption  is  in  favor  of  the  judgment  of  the  court 
below;  and  the  errors  complained  of  must  appear  affirmative 
ly  from  the  record.  {Little  Miami  JR.  B.  v.  Collet  et  aLy 
6  Ohio  S.,  182;  Sooverji  v.  State,  6  Id.,  288.) 

But  we  insist  it  does  not  affirmatively  appear,  from  the 
record,  that  any  of  the  instructions  embraced  within  the 
first  assignment  of  error,  had  any  application  whatever  to 
the  evidence  of  the  case.  And  we  will  here  establish  an- 
other proposition:  That  if  a  prayer  for  instructions  is  not 
correct  in  the  very  terms  in  which  it  is  drawn  up,  it  is  not 
error  to  refuse  it  {Brooke  v.  JUaberry,  11  Wheat,  94; 
Gaite  V,  Phalen,  2  How.,  382;  Walker  v.  Lessee  of  Defdia^ 
2  Ohio  S.,  693;  Seney,  398,  fl».) 

Let  us  examine  these  instructionB  by  the  tests  above  laid 
down.  The  first  instruction  embraces,  two  distinct  propoei* 
tions  of  law.  Ist.  The  execution  of  the  note  by  Morrow  and 
Wilder  at  or  before  the  delivery;  and, 2d.  Its  execution  in 
pursuance  for  an  arrangement  made  by  Blood  and  Branscomb 
when  the  money  was  loaned.  .Now  if  either  of  these  prop* 
ositions  is  incorrect,  or  if  there  was  no  evidence  given  upon 
any  one  of  them,  it  would  follow  that  the  court  would  be 
required  to  refuse  the  instruction  as  a  whole,  and  oom- 
mitted  no  error  in  so  doing. 

It  may  be  insisted,  by  the  plaintiff  in  error,  that  the  gen- 
eral statement  made  in  the  bill  of  exceptions,  to  the  effisot 
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tbat  each  party  offered  evideace  tending  to  prove  his  side 
of  the  cose,  is  a  sufficient  statement  of  the  evidence  as  to  all 
facts  that  appear  to  be  alleged  in  the  pleadings,  because  it 
may  be  inferred  or  presumed  that  each  party  proved  or  at- 
tempted to  prove  all  the  material  allegations  on  his  own 
side.  We  do  not  see  the  matter  in  that  light,  as  we  have 
before  explained;  bat  let  us  admit  this  view  to  be  correct, 
for  the  argument.  Now  we  say,  emphatically,  that  the  re- 
cord [*5i0]  discloses  nothing,  either  in  the  pleadings  or  bill 
of  exceptions,  from  which  it  would  appear  that  any  evidence 
whatever  was  given  upon  the  second  proposition  of  law 
contained  in  the  first  instruction ;  that  as  far  as  appears  from 
the  record  before  the  court,*  the  second  proposition  of  law  * 
had  no  application  whatever  to  the  case  betbre  the  court— was 
an  abstract  proposition,  which  the  court  properly  refused; 
and  the  instruction  being  bad  in  part,  is  bad  in  toto. 

The  second  instrn  ction  is  open  to  the  same  objection  as 
the  first;  the  second  clause  of  the  instruction  containing  a 
hypothetical  case,  that  the  money  was  advanced  by  Brans- 
comb,  on  the  joint  credit  of  all  the  defendants,  of  which 
the  record  does  not  disclose  the  least  intimation. 

The  same  objection  is  applicable  to  the  whole  of  the 
third  instruction,  which  is  purely  hypothetical.  There  is 
not  a  single  word  in  the  record  of  any  evidence  having  been 
given,  relating  to  the  subject  of  this  instruction.  We  con- 
sider the  statement  of  the  evidence  insufficient  to  support 
the  fourth  instruction. 

We  repeat,  with  respect  to  the  fifth  instruction  that  the 
second  proposition  of  law,  that  Morrow  and  Wilder  indorsed 
the  note  in  pursuance  of  an  intention  to  become  respon* 
sible,  etc.,  is  entirely  unsupported  by  any  evidence  what- 
ever; and  the  same  is  equally  true  of  the  whole  of  the  sixth 
and  seventh  instructions* 

If  the  court  should  overrule  our  objections  to  the  instruc- 
tions of  the  plaintiff,  it  will  become  necessary  to  examine 
them  upon  the  merits^ 
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What  then  is  the  liability  of  Morrow  and  Wilder?  In 
Story  on  Promissory  Kotes,  Sec.  470,  it  is  laid  down,  in 
substance,  that  whatever  diversities  of  interpretation  may 
be  found  in  the  authorities  as  to  the  effect  of  a  blank  in- 
dorsement by  a  third  party,  of  a  negotiable  promissory 
note,  ^^there  is  one  principle  admitted  by  them  all  and  that 
is  that  the  interpretation  ought  to  be  just  such  as  carries 
[*511]  into  effect  the  true  intention  of  the  parties,  which 
may  be  made  on^  by  parol  proof  of  the  facts  and  circum- 
stances which  took  place  at  the  time  of  the  transaction." 

There  is  nothing  in  the  bill  of  exceptions  which  would 
show  that  any  parol  proof  was  offered  to  explain  the  in- 
tention of  Morrow  and  Wilder  in  indorsing  the  note.  It  is 
true  the  petition  alleges  that  Morrow  and  Wilder  '^did  then 
and  there  write  their  respective  names  upon  the  back  of 
said  note  in  blank,  and  became  parties  to  the  said  note  and 
became  liable,  and  undertook  and  promised  to  pay,  etc. 
But  the  only  fact  here  alleged  is  that  Morrow  and  Wilder 
wrote  their  names  upon  the  back  of  the  note  in  blank;  the 
other  statement — that  they  became  parties  to  the  note,  etc. 
— ^is  the  statement  of  a  conclusion  of  law.  As  we  have 
before  observed,  the  bill  of  exceptions  does  not  show  what 
evidence,  or  whether  any  evidence  was  introduced  upon  this 
or  any  other  point.  The  instructions  are  based  upon  the 
hypothesis  that  no  attempt  was  made  to  prove  any  special 
intention  on  the  part  of  the  indorsers.  The  abstract  naked 
question  then  presented  to  the  court,  is,  what  liability  is 
assumed  by  the  indorser  (being  other  than  the  payee)  of  a 
negotiable  promissory  note,  by  the  simple  act  of  writing 
his  name  in  blank  upon  the  back  of  the  note  before  or  at 
the  time  of  the  delivery  of  it}    (8  Ohio  St.,  418.) 

The  court  below  took  the  view  that  Morrow  and  Wilder 
were  liable  only  as  conimeroial  indorsers,  and  so  charged  the 
jury.  The  authorities  on  this  question  are  exceedingly  con- 
tradictory. 

In  Massachusetts  and  some  other  States,  such  an  indorser 
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is  treated  as  an  original  promisor.  (Story  on  Promissory 
Notes,  Sec.  476.) 

In  some  other  States  such  an  indorser  is  treated  as  a  guar- 
antor. (In  Ohio,  3  Ohio  St.,  416;  18  Id.,  228;  in  Pennsyl- 
yania,  4  Watts,  448;  9  Id.,  353;  in  New  York,  in  earlier 
cases,  Nd%<m  v.  Dubois,  13  Johns,  175;  in  New  Jersey, 
[*512|  Grazier  V.  Chambers^  1  Spencer,  256  [referred  to  5 
U.  S.  D.,  Sec.  354];  in  South  Carolina,  5  U.  S.  D.,  Sec.  857; 
in  Illinois,  Camden  v.  McCoy,  8  Scam,^  437;  in  Illinois, 
Ca/rroU  v.  Weld,  13  111.,  228 ;  in  California,  Riggs  v.  Walde, 
2  Cal,  485;  2  Id  ,  605;  Story  on  Notes,  Sec.  133.) 

The  New  York  cases  sustain  the  charge  of  the  court  be- 
low to  its  fullest  extent.  {Seabury  v.  Hungerfod^  2  Hill, 
80;  ETall  v.  Newcomi),  7  Id.,  416;  Ellis  v.  Brown,  6  Barb., 
282 ;  Dean  v.  Hall,  17  Wend.,  214;  Spies  v,  CHlman,  1  Com., 
321;  Moore  v.  Cross,  19  N.  Y.,  227.)  And  this  rule  is  sus- 
tained by  the  courts  of  many  other  States.  (Of  Georgia, 
Collins  V.  EveriM,  4  Geo.,  226  [9  U.  S.  D.,  373,  Sec.  22]; 
Early  V.  Foster,  7  Black,  35;  Taylor  v,  MoCune,  11  Penn., 
460 ;  Fear  v.  Dunlap,  1  Iowa,  331.) 

In  EUis.  V.  Brown,  Spies  v.  Oihnore,  and  Chreenough  v. 
Smead  (3  O.  S.,  418),  it  is  laid  down  that  the  indorser,  not 
a  payee,  can  be  held  liable  only  as  a  second  commercial  in- 
dorser, and  that  parol  evidence  is  inadmissible  to  show  a 
different  intent 

The  statute  of  frauds  of  New  York  and  the  old  English 
statute  differs  from  the  Kansas  Statute.  (Sec.  2,  Com.,  551 ; 
Comp.  Laws  1862.,  p.  569,  Sec  5.)  The  New  Yoi'k  statute 
requires  the  collateral  undertaking  to  express  the  agreemeni 
and  the  consideration.  It  has  been  held  in  Massachusetts 
that  the  contract  of  gnarantee  need  not  express  the  consid- 
eration (2  Pars.  Cont,  294-5-*6),  and  in  other  States  eon^ 
tra.  But  in  New  York  it  has  been  held,  even  that  the 
"agreement"  implies  both  promise  and  consideration,  and 
that  the  change  in  the  phraseology  of  the  statute  has  not 
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changed  the  rale  of  decision.     {JRogers  v.  Knedand^  10 
Wend.,  218;  Bennett  &  Pratt,  4  Den.,  271.) 

In  New  York  it  has  been  held  that  a  blank  indorsement 
coold  not  be  construed  into  a  collateral  gaaranty^  because 
the  consideration  was  not  expressed.  This  was  in  answer 
to  the  argument  that  the  indorsement  should  be  held  agnar- 
[*513]anty  rather  than  a  commercial  indorsement.  But  it  is 
evident  the  peculiar  language  of  their  statute  has  not  influ- 
enced the  courts  in  deciding  this  question,  as  the  law  has  been 
as  well  before  as  since  the  statute,  that  the  agreement  must 
express  the  consideration.  The  peculiarities  of  the  statute 
certainly  do  not  account  for  the  New  York  rule  relating  to 
the  admission  of  parol  evidence  to  prove  the  facts  and  cir- 
cumstances showing  intention.  The  assent  of  all  the  minds 
of  all  the  parties  to  the  contract  to  the  same  thing  is  neces- 
sary. Such  a  construction  should  be  put  upon  a  writing  as 
will,  if  possible,  prevent  its  failure  as  to  any  party.  (8  Ohio 
St.,  420-1.) 

There  is  nothing  in  the  record  adverse  to  the  idea  that 
this  note  was  indorsed  by  defendant  indoraers  for  the  bene- 
fit of  the  payee,  and  to  enable  him  to  raise  money  on  it. 
It  appears  that  Branscomb  was  plaintiff's  agent — took  the 
note  in  his  own  name,  and  assigned  it  to  Balentine  before 
maturity. 

The  only  objection  to  the  view  that  the  indorser  is  liable 
only  as  a  commercial  indorser,  is  that  the  qpntract  mnst 
fail  or  be  nugatory  until  the  note  is  indorsed  by  the  payee. 
It  is  submitted,  if  Branscomb  acted  as  agent,  is  it  not  fair 
to  presume  that  the  note  was  indorsed  by  Morrow  and 
Wilder,  with  the  intent  of  all  parties  that  it  should  be  inr- 
dorsed  to  plaintiff.  The  note  is  assigned  to  Balentine.  The 
tendency  of  courts  is  to  hold  the  indorsers,  being  other  than 
the  payee,  liable  as  commercial  indorsers,  if  this  can  be  done 
without  making  the  contract  tail.  The  obligation  of  Mor- 
row and  Wilder  became  perfect  as  soon  as  the  note  was  in- 
dorsed.   The  note  was  made  for  the  benefit  of  Branscomb'a 
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principal,  and  the  indorsements  were  made  for  the  same 
purpose,  and  took  effect  as  soon  as  on  the  face  of  the  paper, 
it  had  been  appropriated  to  the  end  intended;  viz,  as  soon 
as  indorsed  bj  Branseomb.  The  presumption  is  that  Brans- 
comb  did  indorse  the  note  to  his  principal  forthwith,  hence 
no  difficulty  exists  in  considering  Morrow  and  Wilder  |*514] 
as  commercial  indorsers.  Bat  better  that  their  contract 
should  prove  nugatory  than  that  they  should  be  bound  against 
the  plain  form  and  rational  construction  of  the  contract.  (See 
N.  Y.  Oases  and  8  Metcalf,  5()4.) 

But  the  instructions  asked  by  plaintiff  are  not  based  on 
the  hypothesis  that  any  evidence  was  given  changing  this 
state  of  facts.  The  errors  must  be  shown  to  be  material, 
tangible  errors^  appearing  affirmatively  from  the  record. 
Enough  evidence  should  be  given  to  show  that  the  instruc- 
tions are  material  and  erroneous — that  the  instructions  were 
pertinent  under  the  evidence  submitted.  And  the  presump- 
tion is  that  there  was  evidence  to  sustain  the  charge,  the 
bill  of  exceptions  failing  to  give  all  the  evidence. 

From  this  review  of  the  authorities,  it  will  appear  that 
the  law  upon  this  question  is  in  a  state  of  most  glorious  un- 
certainty. In  fact,  we  shall  see  that  the  courts  of  New  % 
England,  and  of  the  other  States,  which  hold  that  the  in- 
dorser  in  blank  is  liable  as  a  maker  of  the  note,  have  merely 
followed  Massachusetts,  and  rely  upon  the  decisions  of 
that  State  as  furnishing  the  leading  authorities  for  that  po- 
sition. 

The  jurisprudence  of  Kansas  is  in  its  infancy.  The  com- 
mon  law  is  recognized  as  the  rule  by  which  the  rights  of 
our  citizens  are  determined.  When  the  law  is  established, 
our  courts  have  nothing  to  do  but  to  acknowledge  the  prin- 
ciple and  to  apply  it  to  the  particular  case.  But  when  courts 
of  the  highest  respectability  differ  diametrically  upon  a 
certain  question,  and  when  other  courts  still  take  a  view  of 
the  question  which  differs  from  the  other  two  classes,  it  ap- 
pears to  me  that  it  is  the  duty  of  oar  courts  to  decide  the 
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quoetion  upon  principle;  that  is,  npon  the  general  analogies  ' 
and  clearly  recognized  maxims  of  the  law,  and  the  dictates 
of  justice,  equity  and  right  reason.  There  does  not  appear 
in  the  case  before  us  to  be  any  great  preponderance  of  auth- 
ority. But  courts,  in  their  investigations  [*515]  should 
never  forget  that  authorities  are  weighed  and  not  counted^ 
and  in  this  view,  we  claim  tliat  the  weighi  of  authority  is 
decidedly  in  our  favor,  and  we  do  claim  that  the  reason  and 
justice  of  the  thing  sustain  to  the  fullest  extent  the  decision 
of  the  court  below.  This  is  admitted  by  the  Massachusetts 
court  (  Union  Bank  of  Weymouth  v.  Willis^  8  Met.  See  also, 
remarks  on  that  case  in  Oreenough  v.  Smeadj  3  Ohio  St.,  41 5), 
in  which  the  court  say  that  if  the  subject  were  brought  before 
them  for  the  first  time,  ^hey  '^  should  say  that  a  name  writ- 
ten on  the  papec,  which  name  was  not  that  of  the  payee, 
nor  following  his  name  on  his  having  indorsed  it,  was  either 
of  no  validity  to  bind  such  individual;  because  the  contract 
intended  to  be  entered  into,  if  any,  was  incomplete,  or  within 
the  statute  of  frauds,  or  that  he  should  be  treated  by  the 
parties  simply  as  a  second  indorser,  leaving  the  payee  and 
himself  to  settle  their  respective  liabilities  according  to  their 
own  agreement."  This  admission  of  the  Massachusetts 
court  in  a  case  which  reviews  all  the  previous  cases  in  that 
State,  is  sufficient  to  destroy  the  authority  of  those  cases 
outside  of  that  State. 

This  question  arises  on  the  construction  of  an  agreement 
and  is  governed  by  the  law-merchant.  The  end  of  all  con- 
struction is  to  ascertain  the  true  intent  and  meaning  of  the 
parties.  Does  the  indorser  intend  to  become  primarily  lia- 
ble as  a  joint  maker  upon  the  notet  This  may  be  true  in 
certain  cases,  where  the  indorser  has  an  interest  in  the  orig- 
inal  consideration,  and  some  of  the  Massachusetts  cases  af- 
ford illustrations  of  this  very  thing.  (17  Wend.,  214-6). 
But  it  is  not  the  legal  presumption  that  the  indorser  has 
4iny  interest  in  the  original  considemtion.  Such  an  indor- 
ser writes  Ills  name  on  the  back  of  the  note,  with  the  ih- 
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tehtion  that  the  maker  shall  pay  the  note  when  dne.  Such 
is  the  intent  of  the  payee  when  he  indorses.  Bat  the  payee 
further  intends  that  if  the  maker  does  not  pay  the  note 
when  due,  he  will  pay  it,  pramded  the  dne  and  legal  [*516] 
course  of  business  is  pursued;  that  is,  that  the  note  be  duly 
presented  and  notice  of  non-pajrment  given  to  the  indorser. 
The  Massachusetts  cases  hold  that  the  indorser  in  blank 
(being  other  than  the  payee)  stands  just  in  the  position  oi 
one  who  becomes  jointly  and  severally  liable  upon  the  face 
of  the  note  by  a  joint  and  several  promise  to  pay,  signed  bjF 
the  party  at  the  bottom  of  the  note.  If  the  party  intended 
thus  to  bind  himself,  why  did  he  not  follow  the  old  and  well 
established  formt  Having  departed  from  that  form,  there 
must  be  some  good  reason  for  it,  and  that  reason  is,  that  he 
intended  to  vary  his  liabillity.  Having  contracted  by  in- 
dorsement, he  intended  to  become  liable  as  a  commercial  in- 
dorser, according  to  the  form  and  rational  construction  of  the 
contract.  (See  remarks  of  Bronson,  Judge,  in  Seahuryv. 
Hungerford^  2  Hill,  on  p.  82;  also  reasoning  of  the  Chan- 
cellor in  HaU  v.  Newcomby  7  Hill,  417.)  I  call  the  par- 
ticular attention  of  the  court  to  the  able  judgment  of  Cowan, 
J.,  in  Dean  v.  Hall  (17  Wend.,  216),  in  which  the  scuthori- 
ties  of  New  York  and  Massachusetts  are  reviewed. 

If  Morrow  and  Wilder  are  liable  as  commercial  indorsers, 
they  are  entitled  to  all  the  privileges  of  that  character, 
among  which  are  demand  and  notice.  {Dean  v.  HaU^  17 
Wend.,  223.)  And  the  petition  is  of  course  fatally  defect- 
ive, without  the  allegations  of  demand  and  notice.  (See  2 
Greenleaf  s  £v.,  Sec.  180,  a;  also  see  155  note  8,  subdivis- 
ion; Spillman  v.  Weider^  5  How.  Pr.,  5;  How.  Code,  193- 
194;  Seney's  Code,  166,  d.) 

If  the  court  shall  be  of  the  opinion  that  Morrow  and  Wil- 
der are  liable  (if  at  all)  as  commercial  indorsers,  it  is  dear 
that  the  judgment  cannot  be  reversed;  for  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
indorsers,  and  this  objection  is  not  waived,  although  no  ob- 
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jection  was  taken  by  demurrer  ar  answer  in  the  court  below. 
(Code  Civil  Pro.,  Sec.  98.)  And  this  objection  may  be  taken 
advantage  of  in  the  Supreme  Court.  {BtM^hainv.  DeBevaree, 
8  How.  Pr.  E.,  159;  U.  S,  Bank  v.  Smith,  11  Wheat.,  173- 
174;  Portage  Co.  Bank  v.  Zane^  8  Ohio  S.,  406;  Barman 
V.  KeUey,  14  Ohio,  502;  Nash  Plea,  and  Prac,  689.)  This 
point  is  made  to  obviate  any  technical  objection  to  our  first 
instruction. 

The  first  instruction  of  the  plaintiff  contained  two  proposi- 
tions of  law,  the  second  of  which  is,  that  if  Morrow  and 
Wilder  indorsed  the  note  in  pursuance  of  an  arrangement 
made  by  Blood  and  Bransoomb  when  the  money  was  loan- 
ed, then  Morrow  and  Wilder  are  liable  as  joint  maker?. 
The  object  of  this  instruction  was  to  evade  the  defense  in 
the  answer  that  Morrow  and  Wilder  indorsed  the  note  af- 
ter the  money  had  been  paid  over  to  Blood,  and  after  the 
note  had  been  delivered  to  Branscomb,  and  without  receiv- 
ing any  consideration.  This  is  a  good  defense,  for  if  Mor- 
row and  Wilder  should  be  considered  joint  makers,  then 
they  are  only  sureties,  and  if  they  executed  the  note  after 
the  full  consummation  of  the  agreement  between  Blood  and 
Branscomb,  and  without  any  consideration,  their  undertak- 
ing would  be  nudum,  paciv/m  and  void.  (See  Parsons  on 
Mer.  Law,  66;  3  Kent,  165;  1  Parsons  Contract,  206-392- 
496;  Story  on  Notes,  Sec.  133-474,  note  on  606  page.) 

It  is  clear  that  the  understanding  between  Blood  and 
Branscomb  cannot  affect  the  rights  of  Morrow  and  Wilder. 
On  the  argument  of  the  case  in  the  District  Court,  the 
plaintiff  cited  Mois  v.  Bird^  11  Mass.,  436,  but  the  court 
will  find  that  the  arrangement  was  made  by  the  parties  in 
that  case  between  the^ur^y,  Bird,  and  the  payee.  If  Mor- 
row and  Wilder  had  made  a  previous  agreement  to  indorse 
the  note,  they  could  not  have  defended  on  the  ground  of 
want  of  •consideration.  But  that  was  not  the  instruction 
requested. 

The  first  clauae  of  the  second  instruction  is  not  law,  as 
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we  have  shown,  apd  the  second  clause  does  not  strengthen 
the  first.  For  admittipg  that  Braoscomb  advanced  the 
money  on  the  joiDt  credit  ofali  the  defendants,  we  fail  to  see 
how  that  illustrates  the  intention  of  Morrow  and  Wilder. 

[*618]  This  might  have  been  true,  and  Morrow  and  Wil- 
der might  have  written  a  guaranty  on  the  back  of  the  note 
and  signed  it,  or  they  might  have  stipulated  in  terms  that 
they  would  be  liable  as  indorsers  only,  or  they  might  have 
signed  the  note  as  joint  parties.  Bransoomb  may  have  ad- 
vanced the  money  on  the  credit  of  the  defendants,  and  Mor- 
row and  Wilder  may  not  have  assumed  the  liability  of 
joint  makers,  and  their  indorsement  on  the  note  plainly 
shows  that  they  intended  no  liability  other  than  that  of  in- 
dorsers. 

The  four  distinct  legal  propositions  embraced  within  tlie 
third  instruction  would  perhaps  be  good  law,  if  Branscomb^ 
and  Balentine  had  any  interest  in  the  note.  But  they 
were  agents  of  Firman,  and  had  no  beneficial  interest 
whatever  in  the  note.  What  a  man  does  by  his  agent  he 
does  by  himself.  There  was  an  assignment  of  the  legal 
title  to  Balentine.  This  was  an  assignment  to  Finnan. 
Balentine  was  not  a  purchaser  for  a  valuable  consideration ;. 
nor  was  Firman  such  a  purchaser.  The  transaction  amount- 
ed to  Firman's  transferring  to  Firman.  A  purchase  of  per- 
sonal property  implies  a  consideration. 

Three  things  are  necessary  to  constitute  an  estoppel  in 
pais.  1st.  An  admission  inconsistent  with  the  evidence 
which  the  party  proposes  to  give  or  the  title  or  claim  which 
he  proposes  to  set  up.  2d.  An  action  by  the  other  party 
upon  such  admission;  and  3d.  Injury  to  him.  (See  2  Smith's 
Lj  0.,  642-643-644,  etc.,  where  the  whole  subject  is  fully 
discussed.)  Now,  Branscomb  and  Balentine  being  agents 
of  Firman,  was  Firman  himself  in  these  transactions. 
What  action  did  either  of  these  persons  take  which  he 
would  not  have  taken,  if  he  had  known  that  Branscomb 
.  had  received  three  hundred  dollars  on  the  notet    And  how 
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has  Firman  been  injared^  or  how  could  he  be  injnred? 
Would  not  Firman  have  reoeived  the  note  of  Bransoomb 
if  he  had  been  informed  that  Blood  had  paid  the  note  in 
part?  See  2  Smith's  L.  0.,  644,  where  the  authorities  are 
oollatedy  which  show  that  there  is  no  estoppel  when  the  act 
[*519]  of  the  party  could  have  no  influence  on  the  conduct 
of  the  other  party.  As  to  injury  to  the  other  party,  see 
2  Smith's  L.  0.,  645,  and  cases.  And  the  influence  must 
have  been  direct  and  immediate  (Id.,  645),  and  necessary 
(Id.,  646). 

Estoppels  are  construed  with  great  strictness.  (1  Green- 
leaPs  Ev.,  Sec.  22;  4  Ment.  270,  note.)  The  cases  referred 
to,  Part.  1,  Cowan  &  HilPs  notes  to  Phills.  Ev.,  No.  225, 
p.  370,  ai^e  all  instances  of  a  purchase  for  a  valuable  con- 
sideration, and  are  not  applicable  to  our  case.  But  in  no 
event  can  there  be  any  estoppel  against  Morrow  and  Wil- 
der. Hence  the  instruction  bein^  baxl  in  part,  is  bad  in 
the  whole. 

The  fourth  charge  of  the  plaintiff  may  be  considered  in 
connection  with  the  third  of  the  defendant.  Now  taking 
the  view  of  the  case  contended  for  by  the  plaintiff  Morrow 
and  Wilder  were  merely  sureties.  It  is  absurd  to  say  that, 
as  a  general  proposition,  the  principal  in  a  note  cannot,  in 
suit  against  himself  and  sureties,  set  off  any  payment  he 
may  have  made  to  the  plaintiff.  (2  A.  M.  L.  O.,  116;  Ohit- 
ty,  Contracts,  542.) 

By  the  answer  of  defendants  it  will  appear  that  there 
was  a  special  and  distinct  understanding  between  Blood 
and  Branscomb  that  the  money  paid,  and  other  mcU^ters  set 
up  in  the  answer  should  be  applied  on  the  note.  These 
are  so  connected  with  the  claim  of  the  plaintiff  that  they 
constitute  a  counter-claim  (Seney,  1S6;  Tmsley  v.  Tin- 
dey^  15  B.  Mon.,  460),  and  might  have  been  set  up  in  a  suit 
by  Branscomb  against  the  present  defendants.  (Seney,  188, 
139;  Briffffs  v.  Briggs^  20  Barb.,  477;  Parsons  v.  Nash^  8 
How.  Fr.  R.,  454.)    And  if  there  was  a  special  agreement 

33—2  KAB. 
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to  that  effect,  even  ander  the  old  statutes  of  setnoff,  a  debt 
dae  from  the  plaintiff  to  one  of  the  members  of  a  partner- 
ship,  may  be  set  off.  (S  Parsons,  241,  note  x.)  But  these 
defendants  are  not  partners.  Is  the  set-off  or  connter- 
claim  available  in  a  snit  bj  Firman}  If  Blood  dealt  with 
Branscomb  as  pribcipal  aad  knew  nothing  of  the  agency, 
[*o20]  there  is  no  doubt.  (3  Parsons,  260-261;  Ohitty, 
Contracts,  231;  Story  on  Agency,  Sec.  419-420-444;  Tain- 
tor  V.  Pendergra^y  3  Hill,  12.) 

The  second  clause  of  the  5th  instruction  .of  plaintiff  was 
formed  to  evade  the  defense  of  Morrow  and  Wilder  that 
they  wrote  their  names  upon  the  back  of  the  note,  after  the 
money  had  been  received  by  Blood  and  afber  the  note  had 
been  delivered  to  Branscooab,  and  without  consideration, 
and  is  evidently  bad.  Th^  abstract  intention  of  Morrow 
and  Wilder  at  the  time  they  indorsed  the  note,  will  not  bind 
them.  Perhaps  no  man  ever  put  his  name  to  a  note  as 
surety,  after  the  delivery  of  the  note,  without  expecting  to 
be  bound.  In  the  ca^e  of  Tmney  v,  Prmce  (4  Pick.,  385), 
when  the  defendant  put  his  name  to  the  note  nine  months 
after  it  was  executed,  he  might  have  thought  the  contract 
binding,  but  the  court  held  otherwise.  (Story,  Notes,  Sec 
484,  note.)  A  man  may  intend  to  sell  land  by  parol,  but 
be  cai^not  do  so.  A  man  may  intend  to  make  a  proraisaory 
note  but  he  does  not  do  so  if  he  neglects  to  use  a  stamp. 
A.  may  honestly  intend  to  pay  B.  one  hundred  dollars, 
when  he  gives  B,  his  note  for  that  amooat  as  a  present,  but 
A»  is  not  bound.  Legal  obligations  do  not  ariee  out  of  in- 
tentions, bat  from  acts  and  words.  Bnt  all  contniAta  must 
be  mutual,  and  the  question  is  what  is  the  intention  of  all 
the  parties  to  the  contract 

l^e  sixth  instruction  was  erroneoua,  for  the  reason  thai 
the  intent  of  Morrow  and  Wilder  U  not  material.  We  have 
^eea  also  that  the  instruction  must  be  correct  in  th^  very 
tarmaia  which  it  is  expressed*  The  facts  g(Anff  ta.  show 
l^e  kivd  of  liability  they  asaumed,  uui^y  p^hapa^  have  been 
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pit)VQd  bj  pan>l,  bat  thdir  secret  thoaghts  and  intentions 
do  not  bind  them.  It  is  acts  and  words  that  make  con^- 
tracts.  Intent  is  a  question  of  law,  to  be  inferred  from  the 
£iok&  The  instniotion  is  ambiguous  and  oaleulated  to  mis*- 
lead  a  jury;  and  there  i«  nothing  in  the  reoord  to  show  thai 
any  parol  proof  was  offered.     (3  How.,  467.) 

[*531]  The  seventh  instruction  was  properly  refused,  be- 
cause it  was  fully  included  in  the  preceding  instructions, 
and  courts  are  not  required  to  repeat  to  the  jury  the  same 
substantial  propositions  of  law  iu  different  forms.  {Kelly 
V.  Jackson^  6  Peters,  682.) 

But  it  is  dear  that  the  exceptions  to  the  sixth  and  seventh 
instrnctions  became  wholly  immaterial  after  the  court  had 
given  the  firat  instruction  of  defendant  and  canuot  be  as- 
signed for  error.  {PhUadelpMay  sie.y  H.  B.  Co.  t.  Sowardy 
18  How.,  807.) 

We  have  already  fully  considered  the  first  instruction  re- 
quested  by  defendants*  The  second  is  too  dear  for  argu- 
ment.   The  third  has  been  examined. 

That  there  was  no  error  in  the  fourth,  is  so  plain  that  I 
will  merely  refer  to  the  authorities:  (Oode  of  Civil  Proce- 
dure, Sec.  45-85-381;  How.  Code,  402;  Seney,  815,  note  o; 
Lampkin  v.  ChUom^  9  Ohio  St. ;  Harri/nffton  v.  Highamhy 
15  Barb.,  524;  Parker  v.  Jackson,  16  Id.,  38;  BrumskUl  v. 
JameSy  1  Kernan,  294.") 

We  feel  satisfied  that  when  the  court  shall  have  followed  us 
through  the  examination  of  this  case  the  court  will  be  satisfied 
that  there  does  not  appear  from  the  record  "sufficient  evi- 
dence to  explain  the  exceptions,"  and  from  anght  that  ap- 
pears from  the  bill  of  exceptions,  both  Morrow  and  "Wilder 
may  have  proved  to  the  court  and  jury  conclusively  that  they 
put  their  names  upon  the  back  of  the  note  with  the  express  un- 
derstanding With  all  parties  that  they  would  be  liable  as  in- 
dorsers.  And  if  this  was  true,  thto  first  instruction  of  plaint- 
iff was  certainly  correct    (Story,  Notes,  Sec.  479.)    And 
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the  presumption  is  that  there  was  evidence  to  support  the 
verdict. 

If,  on  an  examination  of  the  authorities,  the  court  should 
be  of  opinion  that  Morrow  and  Wilder  were  liable  as  guar- 
antors,  we  contend  that  in  that  case  thej  were  entitled  to 
[*522]  have  the  holder  of  the  note  make  a  demand  upon  the 
maker  and  to  receive  notice  of  non-  payment. 

This  is  a  guaranty  of  a  negotiable  promissory  note  and  is 
placed,  in  this  respect,  upon  an  entirely  different  footing 
from  ordinary  guaranties;  and  the  tendency  of  the  courts 
now  is  to  hold  such  a  guarantor  liable  only  after  demand  and 
notice,  in  like  manner  as  a  commercial  indoraer,  and  it  is  be- 
lieved that  the  following  authorities  fully  support  this  view 
of  the  law:  (2  A.  M.  L.  C,  125,  and  cases  cited;  Riggs  v. 
WcMOj  2  Oal.,  485;  Walker  v.  JPbrbea,  25  Ala.,  139.) 

If  demand  and  notice  were  necessary,  as  a  condition  pre- 
cedent, then  the  petition  is  insufficient,  and  the  judgment 
will  not  be  reversed. 

The  opinion  of  the  court  was  delivered  by 

KiNGMAK,  J. — ^Firman  brought  suit  on  a  note  of  which 
the  following  is  a  copy: 

"  $500.00.  Three  months  after  date,  I  promise  to  pay  to 
the  order  of  Charles  H.  Branscomb  five  hundred  dollars 
with  interest  al  the  rate  of  three  per  cent  per  month,  until 
paid.     Value  received. 

"Lawrence,  July  1,  1858.  Jakbs  Blood." 

Which  note  was  indorsed  as  follows: 

*'  Abraham  Wilder.  Robert  Morrow.  Pay  to  J.  S.  Balen- 
tine  or  bearer,  without  recourse  to  me,  Charles  H.  Brans- 
comb.     Pay  to  Lorenzo  Firman,  J.  S.  Balentine." 

The  amended  petition  contains  the  usual  averments  of  a 
suit  on  a  note,  and  also  that  the  defendants,  Morrow  and 
Wilder,  at  the  time  and  place  of  the  execution  of  the  notQ 
wrote  their  names  upon  the  back  of  the  note  in  blank.  That 
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BraDSComb,  the  payee  of  the  note,  was  the  duly  anthorized 
agent  of  the  plaintiff.  That  the  money  for  which  the«note 
was  given  belonged  to  the  plaintiff,  who  alone  was  benefici- 
ally interested  therein,  and  that  Balentine,  to  whom  Brans* 
comb  assigned  the  note,  was  an  agent  of  plaintiff,  and  re- 
ceived it  as  such  and  transferred  it  to  plaintiff.  Plaintiff 
[*523]  claims  judgment  against  all  of  the  defendants  in  er- 
ror  as  joint  makers  of  the  note. 

The  amended  answer  of  defendants  contained  a  general 
denial,  and  also  set  up  a  particular  defense,  substantially 
that  Morrow  and  Wilder  indorsed  their  names  upon  the 
note  after  the  money  had  been  received  by  Blood,  and  after 
the  note  had  been  delivered  to  Branscomb,  and  without  any 
consideration  passing  to  Morrow  and  Wilder  from  any  per- 
son whomsoever;  that  Blood,  when  he  received  the  money 
from  Branscomb,  bad  no  knowledge  of  Branscomb's  agency, 
but  dealt  with  him  throughout  as  principal,  believing  him 
to  be  such,  and  that  on  the  7th  day  of  August  Blood  paid 
Branscomb  $175,  and  received  his  due-bill  therefor,  under  a 
special  agreement  then  made  with  Branscomb,  that  the 
money  so  paid  by  Blood  and  received  by  Branscomb,  was 
to  be  applied  as  a  payment  on  said  note;  that  on  the  1st 
day  of  September,  1858,  Branscomb  was  further  indebted 
to  Blood  in  the  «um  of  $101.17,  for  which  Branscomb 
gave'  Iiis  due-bill;  that  this  sum  was  for  goods,  money, 
eta,  and  that  it  was  understood  and  agreed  between  Brans- 
comb and  Blood,  when  the  goods  and  money  were  ad- 
vanced, that  they  were  to  go  as  a  payment  on  the  note 
sued  on.  All  the  time  Blood,  as  well  as  the  other  defend- 
ants, believing  that  Branscomb  was  acting  for  himself,  hav- 
ing  no  knowledge  of  his  agency;  that  on  the  29th  of  Oc^ 
tober,  1859,  Blood  offered  to  confess  judgment  for  the 
amount  of  the  note,  less  the  sums  above  mentioned,  as  hav- 
ing been  paid. 

On  these  pleadings  the  parties  went  to  trial,  and  a  verdict 
was  rendered  for  the  defendants,  and  the  plaintiff  brings 
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the  case  to  this  oonrt,  claiming  that  the  court  erred  is  giving 
and  refusing  instractions  to  the  jury. 

The  connsel  for  the  defendant  in  error  raises  two  prelimi- 
nary questions  which  are  to  be  disposed  of  before  consider* 
ing  the  main  propositions.  It  appears  that  the  instractions 
fisked  for  by  the  parties,  [*524]  were  not  requested  or  given 
until  after  the  argument  of  the  counsel  on  both  sides  were 
concluded. 

It  is  insisted  that  the  plaintiff  by  not  asking  his  instrac- 
tions before  the  argument  of  the  case,  waived  his  privilege 
as  a  matter  of  riglU  that  the  court  should  pass  upon  the 
instructions  requested.  This  seems  to  be  a  reasonable  cop« 
elusion  from  subdivision  five  of  Sec  277  of  the  Code,  which 
provides  that  ^^  when  the  evidence  is  concluded,  either  party 
may  request  instructions  to  the  jury,  which  shall  be  given 
or  refused  by  the  court." 

We  think,  under  the  section  of  tlie  Oode,  a  part  of  which 
is  just  quoted,  that  if  a  party  as  a  matter  of  right  desires 
the  court  to  pass  upon  any  proposition  of  law  pertinent  to 
the  issue  and  the  evidence,  that  he  must  prefer  his  request 
before  the  argument.  But  it  does  not  seem  to  us  that  the 
defendant  in  this  case  is  in  a  position  to  raise  the  question. 
The  court  did  not  decline  to  pass  upon  the  required  instruc- 
tions. The  court  passed  upon  both,  granting  those  asked 
by  defendant,  and  refusing  those  asked  by  plaintiff.  If  the 
court  had  declined  to  pass  upon  the  propositions  embodied 
in  the  instructions,  on  the  ground  that  the  application  was 
made  too  late,  we  do  not  think  that  this  court  would  decide 
that  such  an  exercise  of  its  discretion  would  be  an  error* 
The  court  did  pass  upon  them — as  much  those  offered  by 
plaintiff  as  those  offered  by  defendants — ^and  if  it  did  pass, 
it  was  bound  to  give  the  law  correctly. 

Another  objection  of  defendant  in  error  is  that  the  record 
does  not  show  enough  of  the  evidence  for  this  court  to  pass 
upon  the  law  of  the  case,  to  show  whether  the  instractions 
mikp  t,  even  if  law,  were  poldnent  to  the  evidence  oiferod. 
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We  think  otherwise.  It  appears  that  the  plaiutiff  ofifered 
evideoee  tendtog  to  prove  his  ease  aad  re&ted,  and  the  de- 
fendants offered  evidence  tending  to  prove  their  defense  and 
rested.  This,  when  the  elaim  and  defense  are  set  oat  in 
the  pleadings  as  fully  as  in  this  case,  we  think  sufficient  to 
'^  explain  the  exceptions,"  and  this  is  all  that  the  Code  or 
good  practice  requires. 

[^525]  The  court  at  the  instance  of  defendant  charged 
the  jury  substantially,  that  Morrow  and  Wilder  were  liable 
upon  the  note  in  controversy,  if  at  all,  simply  as  commer- 
cial indorsers,  and  that  they  cannot  be  charged  with  pay- 
ment  unlesss  the  note  had  been  protested  and  notice  of  non- 
payment given  to  them  according  to  law.  This  character  of 
indorser  cannot  be  changed  except  by  agreement  at  the  time 
of  signing,  on  which  further  or  other  liability  is  assigned. 

The  court  in  this  instruction  evidently  was  governed  in 
its  view  of  the  law  by  the  late  decisions  in  New  York,  re- 
ported in  Ellis  V.  JSrowTiy  6  Barb.,  287,  and  Spif»  v.  Gil- 
more^  1  New  York  Rep.,  and  Mall  v.  Jfewcamby  7  Uill, 
416.  These  ca^es  all  tend  to  support  the  principle  laid  down 
in  the  instruction,  that  persons,  strangers  to  the  note,  by 
indorsing  it  at  the  time  it  is  made,  only  become  liable  as 
second  indorsers.  Those  curious  to  see  the  reasoning  by 
which  the  legal  fiction  of  making  a  party  who  is  not  the 
bolder  or  owner  of  the  note  capable  of  passing  the  title  to 
the  note  can  examine  the  cases  referred  to.  The  doctrine  is 
an  innovation  upon  the  earlier  rulings  of  that  State,  and  is 
not  sustained  by  any  authorities  elsewhere  within  our  reach. 
Nor  do  we  think  the  doctrine  is  any  bl&tter  sustained  by  reason 
than  by  authority.  By  writing  his  name  upon  the  back  of  a 
note  a  person  cannot  pass  the  note  to  the  payee.  That  becomes 
his  from  another  cause — the  consideration  for  which  the 
debt  was  created  of  which  the  note  is  the  evidence.  The 
note  is  delivered  to  the  payee  with  the  person's  name  upon 
itj)  and  it  is  then  complete  so  far  as  the  iudonror  is  conoeraed» 
whatever  qb^gatioq  he  has  incurred  is  to  the  p^ye^  and  not 
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to  a  subsequent  indorser.  By  giving  the  note  with  his  name 
upon  it  to  the  payee,  he  authorizes  the  payee  to  write  over 
his  signatui'e  whatever  is  consistent  with  the  understanding 
of  the  parties.  To  write  over  it  an  indorsement  is  to  make 
the  paper  meaningless  in  the  hands  of  the  payee,  and  binds 
them  to  nothing,  and  gives  the  payee  no  benefit  from  the 
signature  on  [*526]  the  back  of  the  note.  The  note  in  this 
case  must  be  held  as  complete  and  perfect  when  delivered 
to  Branscomb.  Whatever  liability  Wilder  and  Morrow  in- 
curred at  any  time,  was  fully  established  when  the  note  was 
delivered  with  their  names  on  it. 

In  Ohio,  in  the  case  of  Oreenough  v.  Smead  (8  Ohio  St., 
416),  the  court  lays  down  this  principle:  "  That  such  a  con- 
struction should  be  placed  upon  the  contract  as  will  prevent 
its  failure,  and  will  give  effect  to  the  obligation  of  each  of 
the  parties  appearing  upon  it,  at  the  moment  the  contract 
itself  takes  effect."  This  seems  a  safe  and  reasonable  rule 
of  construction,  and  one  wholly  disregarded  in  the  New 
York  cases  cited.  This  leads  to  the  conclusion  that  the  in- 
struction given  in  this  case  in  the  court  below  was  errone- 
ous, and  the  case  will  have  to  be  sent  back  on  that  account. 

On  the  trial  the  plaintiff  requested  the  court  to  instruct 
the  jury  that  "if  they  believe  that  Morrow  and  Wilder  in- 
dorsed the  note  in  controversy  at  or  before  the  time  it  was 
delivered  to  Branscomb,  or  in  pursuance  of  an  arrangement 
made  by  Blood  and  Branscomb  when  the  money  was  loaned, 
then  in  either  case  Morrow  and  Wilder  are  liable  as  joint 
makers."  The  principle  embraced  in  this  instruction  is  one 
recognized  in  Massachusetts  and  most  of  the  New  England 
States,  and  also  Missouri.  The  cases  are  referred  to  and 
ably  examined  in  the  case  of  Union  Bank  of  Weymouth^ 
8  Met.,  504,  and  Lewis  v.  Hai'vey^  18  Mo.,  76.  It.  will  be 
seen  by  these  cases  that  a  stranger,  by  placing  his  name  on 
the  back  of  a  note  at  the  time  it  is  made,  is  presumed  in  the 
absence  of  proof,  to  be  an  original  promisor.  While  in 
Ohio  and  many  other  States  such  a  party,  in  the  absence  of 
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proof,  is  presatoed  ta  be  a  guarantor.  (See  Chreenough  v, 
Smead,  S  Ohio  &,  416;  JSigga  v.  WcMo,  2  Oal.,  485;  13  Ills., 
228 ;  4  Watts,  448 ;  1  Spencer,  256.)  ''  The  difference  is  this: 
in  Massachusetts  he  is  presumed  to  be  an  original  prom- 
isor, ill  Ohio  he  is  presumed  [^527]  to  be  a  guarantor; 
but  in  either  State  parol  evidence  is  received  to  rebut  the 
presumption  and  shoiiv  what  liability  it  was  intended  he 
should  assume,  and  what  relation  he  should  sustain  to  the  pa- 
per."   {Oreenaughv.  Smead.) 

The  contrariety  of  decision  makes  it  a  perplexing  and 
somewhat  vexed  question.  We  think  the  rule  making  him 
by  presumption  a  guarantor,  while  it  is  equally  supported 
by  authority  as  that  making  him  an  original  promisor,  is 
more  in  conformity  with  reason  and  the  general  understand, 
ing  of  business  men.  It  would  not  be  the  first  impression 
of  any  man  that  one  placing  his  name  on  the  back  of  a  note 
thereby  becomes  primarily  liable.  If  all  the  parties  to  the 
note  intended  this,  why  not  sign  the  note  on  its  face  in  the 
usual  way  in  which  such  obligations  are  perfected!  The 
payee  of  such  a  note  looks  only  to  the  signatures  on  the  back 
of  the  note  as  sureties,  and  the  law  does  all  that  can  be  re- 
quired of  it  when  it  gives  effect  to  the  intention  of  the  par- 
ties at  the  moment  the  instrument  takes  effect  and  becomes 
operative. 

If  the  note  is  designed  for  the  payee,  then  he  cannot  be 
held  as  indorser.  He  is  a  stranger  to  the  note.  He  must 
be  held  either  as  an  original  promisor  or  guarantor.  Nor 
does  the  subsequent  assignment  of  the  note  change  the 
responsibility  of  the  parties  bound.  Whatever  character 
Ihey  receive  when  the  note  is  completed,  is  not  changed  by 
the  transfer. 

Holding  then,  that  in  settling  this  question  for  the  first 
time,  it  is  well  to  follow  those  decisions  that  seem  best  to 
interpret  the  original  understanding  of  the  parties,  we  think 
in  the  absence  of  proof.  Wilder  and  Morrow  should  be  held 
08  guarantors. 
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Fnuui  T.  Blood  et  al. 

On  the  point  raised  as  to  the  propriety  of  the  iDstractione 
given  and  refused  on  the  matter  of  pajment^  we  tnnst,  in 
the  condition  of  the  record,  take  the  fitets  set  up  in  the  an- 
swer on  that  point  as  trae,  and  in  that  view  we  think  there 
was  no  error  in  the  ruling  of  the  court  below;  but  [*526] 
for  the  misdirection  of  tiie  court  as  to  the  liabiiity  of  Mor* 
row  and  Wilder  the  eanse  is  reversed  and  a  new  trial  dU 
rected. 

Bailsy,  J.,  concnrring.  Cohb^  O.  J.,  having  been  of  cohH" 
sel  in  the  oonrt  below,  did  not  sit  in  the  case. 
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CASES  IN  2  KANSAS 


2  XAK.  17,  STATE  EX  R£L.  ADAMS  ▼.  HXLJiFBM 

liesialature— Sepavate  sessions  of  House  and  Soaato.--<]ited  in  Re 
Gann,  50  Kan.  155,  32  Pac.  470,  948,  19  L.  R.  A.  519,  holding  that  the  House 
of  RepresentatiyeB,  regularly  organised,  etc.,  cannot  be  ousted  or  destroyed  as 
such  by  refusal  or  neglecf  of  Governor  or  Senate  to  communicate  with  it. 

Gomnion  law— Bffeot.— Cited  in  Cooper  ▼.  Seayerns,  81  Kan.  267,  105  Pac. 
509,  25  L.  R.  A.  (N.  S.)  517,  holding  as  to  effect  of  the  statute  providing  that 
the  common  law  is  in  force  only  so  far  as  not  modified  by  constitutional  and 
statutory  law,  on  necessity  of  alleging  and  proving  special  damages  in  order 
to  make  words  imputing  unchastity  actionable. 

2  KAK.  32,  STATE  EX  BEL.  WATSON  t.  GOBB 

OSIe w.  ■  nilimg  Taeaaoy.— Cited  in  Borton  v.  Buck,  8  Kan.  802,  holding 
that  the  refusal  of  an  elected  justice  of  the  peace  to  qualify  did  not  create  a 
**vacancy'*  which  the  Gtovernor  was  authorized  to  fill;  Bond  v.  White,  8  Kan. 
333,  to  the  effect  that  an  appointee  to  fill  a  vacancy  can  hold  only  uutil  jthe 
next  regular  election;  Smith  v.  Holt,  24  Kan.  771;  Mclntyre  v.  Iliff,  64  Kan.  747, 
68  Pac.  633;  State  v.  Holcomb,  83  Kan.  256,  111  Pac  188-all  to  the  same  effect; 
State  V.  Mechem,  31  Kan.  435,  2  Pac.  816,  in  the  case  of  a  county  attorney; 
Frazer  v.  Miller,  12  Kan.  459,' or  spring  election  in  the  case  of  a  township  jus- 
tice; Ward  V.  Clark,  35  Kan.  315,  10  Pac.  827,  or  regular  spring  election  in 
the  case  of  a  city  justice,  a  general  election  in  November  having  intervened; 
Hale  V.  Evans,  12  Kan.  562,  holding  that  an  appointee  to  fill  a. vacancy  after- 
wards elected  to  fill  such  vacancy  holds  only  for  the  unexpired  term  to  which 
he   was  appointed. 

Same—Ternui  of  office.— Cited  in  State  ex  rel.  Little  v.  Wentworth,  55 
Kan.  298,  40  Pac.  648  (dissenting  opinion),  holding  that  enumerated  officers  of 
insane  asylums  were  each  entitled  to  hold  office  for  three  years  from  date  of 
appointment,  under  Gen.  St.  1889,  {  6188. 

Jndcee—Eleotion.— Cited  in  State  ex  rel.  Goodin  v.  Thorn  an,  10  Kan.  191, 
holding  that  district  judges  may  be  elected  at  the  general  election  last  prior  to 
the  commencement  of  each  term. 

Ooarts— TerBis^-<3ited  in  Re  Millington,  24  Kan.  214,  on  validity  of  ad- 
journment of  term  of  court  to  day  for  commencement  of  tlio  term  in  another 
county  in  same  judicial  district 
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Eleetion— "Kezt  recvlar  eleotion.**— Cited  ii\  Matthews  t.  Board  of  Com'rs 
of  Shawnee  County,  34  Kao.  606,  9  Pac.  765;  State  v.  Holcomb,  88  Kan.  256, 
111  Pac.  188— approving  definition  of  "next  regular  election"  as  the  next  general 
election  occurring  more  than  90  day«  after  the  bappeaing  of  the  vacancy,  at  which 
election  the  particular  class  of  officers,  to  which  the  one  made  vacant  belongs,  * 
might  be  filled  by  election;  People  ex  rel.  X^nch  v.  Budd,  114  Cal.  168,  45  Pac. 
1060,  84  L.  R.  A.  46,  to  the  same  effect  applied  to  the  election  of  a  Lieutenant 
Governor;  People  ex  rel.  Murphy  v.  Col,  132  Cal.  334,  64  Pac.  477,  same  as  to 
election  of  couoty  anditor;  State  ex  rel.  Live«ay  v.  Smith,  35  Mont  S23,  90 
Pac.  750,  10  Ann.  Cas.  1138,  same  as  to  clerk  of  district. court;  Wainwright  v. 
Fore,  22.0kl.  387,  97  Pac.  831,  same  as  to  justice  of  the  peace;  State  ex  rel. 
Fish  V.  Howell,  59  Wash.  493,  110  Pac.  386>  same  as  to  Secretary  of  State. 

Statutes— Co]Lstniotio]i.—Implioatio]|.—C;ited  in  Gilbert  v.  Craddock,  67 
Kan.  346,  72  Pac.  869,  on  implications  to  give  eflEect  and  coherency  to  statutory 
and  constitutional  provisions;  Territory  ex  rel.  Sampson  v.  Clark,  2  Okl.  82, 
35  Pac.  882,  to  same  effect. 

2  KAN.  61,  STATE  BK  BEL.  ATTORNET  GENEBAIi  ▼.  BOARD  OF 
GOM'RS  OF  LBATBHWORTH  OOUNTT 

Taxation.— €J««mty  llaMlitj  fer  iUegal  eollectleaL.  Oited  in  Com'rs  of 
Pawnee  County  t.  Atchison,  T.  &  S.  F.  R.  Co.,  21  Kan.  748,  holding  under 
stated  facts  that  a  county  was  not  liable  for  illegal  taxes  paid  by  a  railroad. 

Same— Delinquent  state  taxes.— Cited  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Clark,  60  Kan.  831,  832,  58  Pac.  561,  distinguishing  cited  case  and  holding  stat- 
ute requiring  additional  tax  levy  to  pay  delinquent  state  taxes  in  counties  con- 
stitutionals 

Sam^tTniforni  operation  of  laws.— Cited  in  He  Page,  60  Kan.  842,  58 
Pac.  478,  47  Ii.  R.  A.  68,  holding  law  taxing  contracts  of  insurance  with  com- 
panies not  authorized  to  do  business  in  state  unconstitutional. 

2  XAK.  70,  BUTGKEB  t.  BANK  OF  BBOWN8VUXB,  83  AM.  DEO. 
446. 

Bridence— Jndieial  notioe.— Cited  in  Dodge  t.  Coffin,  15  Kan.  277,  hold- 
ing that  the  court  will  take  judicial  notice  of  the  Constitutions  of  other  states. 

Cited  in  note  in  11  Am.  Dec  783,  on  presumption  and  judicial  notice  of  laws; 
in  80  Am.  Dec.  674,  on  judicial  notice;  in  49  Am.  Rep.  204,  on  what  will  be 
judicially  noticed. 

Oonrte— Jurisdiction— Service  of  process.— Cited  in  Dexter  v.  Cochran,  17 
Kan.  447,  holding  that  a  finding  of  the  district  court  that  due  personal  service 
was  made  on  defendants  was  prima  facie  evidence  that  the  summons  was  legally 
sealed;  Mastin  v.  Gray,  19  Kan.  458,  461,  27  Am.  Rep.  149,  on  the  question  of 
whether  the  district  court  properly  permitted  a  judgment  of  a  justice  of  the 
peace,  a  constable's  return,  and  a  sheriffs  deed  in  execution  to  be  impeached 
for  false  return  of  service. 

Same— Jnrisdiction—FresiunLptions.— Cited  in  Ritchie  v.  Carpenter,  2 
Wash.  512,  28  Pac  380,  26  Am.  St.  Rep.  877,  holding  that,  in  an  action  on  a 
judgment  of  a  district  court  in  Kansas,  it  would  be  presumed  that  such  court 
was  a  court  of  general  jurisdiction,  and  that  its  record  recitals  were  prima 
facie  evidwice  of  its  jurisdiction;  Gore  v.  Smith,  23  Okl.  909,  102  Pac.  114. 
holding  that  all  presumptions  are  in  favor  of  courts  of  general  jurisdiction  until 
it  is  otherwise  shown. 

Cited  in  note  in  86  Am.  Dec  662  (par.  1),  on  presumption  of  jurisdiction. 

Jiidsiaent— tTnanthoriaed  appearance  of  attorney.— Cited  in  Reynolds 
V.  Fleming,  30  Kan.  106,  1  Pac.  61,  46  Am.  Rep.  86,  holding:  that  adjudgment 
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on  the  nxuratkorisod  appearance  of  an  attontey  was  void;  Nstional  Bftuk  of 
America  v.  Home  Security  Company,  65  Kan.  642,  70  Pac.  646,  on  collateral 
attack  o^  a  judgment  of  general  jurisdiction  a  ytriinntary  appearance  wU>  be 
presumed. 

Cited  in  note  in  21  L.  B.  A.  853,  on  effect  o£  >udga>ent  obtained  upon  unau- 
thorized appearance  by  attorney. 

Saaniie— afall  faltk  and  ore41*.-^ited  in  Bleakley  v.  Barclay,  75  Kan.  462, 
89  Pac.  906,  10  L.  It  A.  (N.  S.)  230,  holding  that  a  judgment  of  the.  supieiw 
court  of  lUinoiB  in  habeas  corpus  for  the  custody  of  a  child  would  be  given 
full  faith. and  credit. 

Cited  in  note  in  94  Am.  St.  Rep.  533,  on  foreign  judgments. 

Same— Collateral  attaok.— Cited  in  Jessup  v.  Atchison,  T.  &  S»  F.  R.  Co., 
79  Kan.  429,  100  Pac.  472,  holding  that  a  judgment,  etc.,  in  attachment  in  the 
district  court  was  binding  on  the  parties  interested  in  the  property  takeu,  and 
not  questionable  except  in  direct  proceedings. 

Cited  in  note  In  86  Am.  Dec.  653  (par.  2),  on  collateral  attack  on  judgment 
of  court  without  jurisdiction;  in  87  Am.  Dec.  297  (par.  1>,  on  invalidity  of 
judgment  by  court  without  juris^ction;  in  11  Am.  St.  Rep.  821  (par.  3),  on 
validity  of  judgments  rendered  wHtiout  juTiadicfcion. 

Sane— AMerasLent  of  cjaiaagea  on  deftviilt.--Cited  in  note  in  20  L.  B,  A. 
(N.  S.)  16,  en  necessity  of  jury  to  compute  damages-  on  default  judgment. 

Prooess— Petition  and  praecipe— Amendment.— Cited  in  Manspeaker  *v. 
Bank  of  Topeka,  4  Kan.  App.  768,  46  Pac.  1012,  holding  that  the  Qmission  of 
signatures  from  the  petition  and  praecipe  was  amendable;  Hastie' v.  Burragc,  09 
Kaa.  500y  11  Pae.  268,  ateo  that  Hie  omission  from  tke  caption  of  the  petition 
of  the  names  of  tke  court  and  the  county:  was  amendaMe. 

Sa«LO—geg  tlwo^Rctfim—lmi^oaolkmonrt.— Cited  in  McNeill  v.  Edie,  ^4  Kan. 
108,  holding  that  an  officer's  return  of  service  of  original  process,  stating  facts 
not  wkbiii'  the  oflleer's  petsoaal  knowledge,  max  be  izff^aciied  in  a  din^ct  pro- 
ceeding after  judgment. 

Pleadlnc^Anawei^-^Bisoretion  of  oonrt.— Cited  in  Merten  v.  Newforth, 
44  Kan.  706^  25  Pac.  204,  holding  tihat  additional  time  in  wMeb  to  file  an'  an- 
swer after  demurrer  av&Bialed  la  within  the  discretion  of  the  court: 

2  KAN.  83,  YOUNG  ▼.  TH0BCP80N 

Interest— Amonnt.—Ched  in  Browne  v.  Steck,  2  Colo.  70,  where  the  rate 
of  interest  fixed  by  the  parties  is  greatly  in  excess  of  the  value  of  the  money, 
it  w31  be  deemed  a  penalty  for  l^e  nonpayment  of  the  principal. 

2  KAN.  115,  BOARB  OF  GOM'RS  OF  8HAWNBE  OOtTNTT  t.  CAR- 


Statntos— Retroapeotive  laws.— Cited  in  Atchison  &  N.  R.  Co.  v.  Maquil 
kin,  12  Kan.  301,  holding  that  an  act  extending  the  corporate  limits  of  cities 
and  towns  did  not  make  an  illegal  city  tax  valid ;  Felix  v.  Board  of  Com'rs  of 
Wallace  County,  62  Kan.  882,  6S  Pac.  667,  84  Am.  St.  Hefr.  4S4>  holdfiHlr  a 
retrospective  law  legalidBg  gopher  bounty  warrants  void;  City  of  Leavenworth 
▼.  Leavenworth*  City  A  Ft  Leat^nwerth  Water  Co.,  9^  Boin.  82,  76  Pac.  451, 
dlstfaignlehiDg  died  ease,  and*  beldtng  that  an  act  amending  an  act  telhtUig  to 
the  incorporation  of  first-class  cities,  and  legalizing  ordinances  of  such  cities 
reacting  to  matters-  covered  by  tl^*  amended  sections^  was  vaUdu 

Cited  in  note  in  68  Am^  Dec.  202,  en  n^ode  of  enforeing.  liability  ol  counliQS 
and  legislative  power  to-  nMMlify  or  ioipaii  same;  in  76  Am.  Dec  .99^,  .on  power 
of  Legislature  to  supply  defects  in  assessments  for  taxes;   in  37  Am.  Bep.  398, 
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on  curatlye  acts;  in  27  L  R.  A.  701,  on  statutes  legalizinf  InTalid  municipal 
contracts. 

Taxation— Tax  deoda—VaUdity.— Cited  in  Noble  T.  Cain,  22  Kan.  4d3,  hold- 
ing that  orders  from  county  commissioners  to  purchase  land  sold  for  taxes  to 
the  county  for  a  sum  less  than  the  costs  of  redemption  ano  a  tax  deed  ob- 
tained pursuant  thereto  were  void. 

Munioipal  corporations— 'Boimdaries—Ejctension.— Cited  in  Stewart  ▼. 
Adams,  50  Kan.  568,  32  Pac.  912,  holding  that  an  ordinance  extending  the  lim- 
its of  a  city,  including  land  not  properly  subdivided,  was  void,  and  could  not  be 
construed  to  be  valid,  so  as  to  include  properly  subdivided  land  only. 

Same— Bonds— Bona  fide  pnro]&asera.^)ited  in  note  in  51  Am.  St  Bep. 
860,  on  municipal  bonds  in  hands  of  bona  fide  holders. 

Gonnties— Katnre. — Cited  in  Board  of  Com'rs  of  Jackson  County  v.  Kaol, 
77  Kan.  715,  96  Pac.  45,  holding  that  counties  are  political  subdivisions  of  the 
state  for  governmental  purposes  and  having  quasi  corporate  powers  only. 

Same— Snits  against.— Cited  in  Vincent  v.  Lincoln  County  (C.  C.)  30  Fed. 
749,  holding  that  counties  may  be  sued  in  state  courts  and  United  States  courts. 

Private  roade— Iiocation-'Tlamnges-  ■  Mability  of  eonntj.— Cited  iji 
Board  of  Com'rs  of  Doniphan  County  v.  Albright,  8  Kan.  App.  238,  55  Pac 
495,  holding  a  county  not  liable  for  damages  for  the  location  of  a  private  road 
opened  by  the  county  commissioners  in  an  unauthorized  manner. 

2  KAN.  135,  AUIJ>  ▼.  BUTOHEB 

Statutes    of    limitations— Pleading— Wairer    of    olijeetions.— Cited    in 

Zane  v.  Zane,  5  Kan.  134,  holding  that  a  defendant  in  default  did  not  waive  his 
right  to  appear  at  the  trial  and  object  to  the  sufficiency  of  a  petition  showing 
on  its  face  that  the  cause  of  action  was  barred  by  limitations. 

Same— Repeal  of  aet— ReTiTal  of  liability  1iarred.-^ited  in  Sohn  ▼. 
Waterson,  Fed.  Cas.  No.  13,161  holding  that  the  repeal  of  a  statute  of  Jimita- 
aons  under  which  a  claim  has  been  barred  did  not  operate  to  revive  the  claim. 

Aqtion^-Inoonsistent  defenses— Eleotion.— Cited  in  Ferguson  v.  Prince, 
2  Kan.  App.  7,  41  Pac.  988,.  holding  that,  where  a  defendant  sets  up  two  sepa- 
rate and  distinct  inconsistent  defenses,  he  should  be  required  to  elect  as  to 
which  he  will  rely  on. 

Cited  in  note  in  48  L.  R.  A.  203,  208,  on  right  to  plead  inconsistent  defenses. 

Judgment— Fnll  faith  and  credit.— Cited  in  Keyser  v.  Lowell,  117  Fed. 
<00,  54  C«  C.  A.  574,  holding  that  a  statute  barring  the  maintenance  in  the 
state  against  its  residents  of  an  action  on  a  judgment  of  a  court  of  another 
state,  founded  on  a  cause  of  action  barred  in  the  home  state,  but  not  in  the 
foreign  state,  was  violative  of  Const  TJ.  S.  art  4,  {  1,  and  Rev.  St  U.  S.  {  905 
(U.  S.  Comp.  St  1901,  p.  677). 

2  &Air.  160,  KCEULER  ▼.  BAI.L,  83  AJC.  DEC.  451 

Jndieial  sales  -Mortgage  foreelosnre  sale  Conilnnation.— Followed  in 
Challis  V.  Wise,  2  Kan.  193;  New  England  Mortgage  Security  Co.  v.  Smith, 
25  Kan.  022—holding  that  on  a  motion  to  confirm  a  foreclosure  sale  the  court 
was  under  no  other  duty  than  to  see  that  the  pcooeedings  on  ths  sale  were  regu- 
lar, and,  if  so,  to  confirm  it 

Same  Kyeention  sale.— Followed  in  White-Crow  v.  White-Wing,  3  Kan. 
276,  holding  that  an  execution  sale,  if  regular,  must  be  confirmed  on  motion; 
Briggs  Y.  l^e,  10  Kan.  285;   Capital  Bank  of  Topeka  t.  Huntoon,  35  Kan.  577, 
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11  Pac.  309— holding  that  an  order  confirming  an  execution  sale  was  not  a  ju- 
dicial determination.  ' 
Cited  in  note  in  29  Am.  St.  Rep.  480,  498,  on  order  confirming  Judicial  sale. 

Error,  writ  of-^Exceptiona—lleoeasity.— Cited  in  Lender  v.  Caldwell,  4 
Kan.  339;  Dexter  ▼.  Cochran,  17  Kan.  447;  N.  B.  Brown  &  Co.  t.  Tuppeny, 
24  Kan.  29;  Capital  Bank  of  Topeka  v.  Huntoon,  35  Kan.  577,  11  Pac.  369; 
Wood  y.  Nioolson,  43  Kan.  461,  28  Pac.  587 ;  Barlywine  v.  Topeka,  8.  &  W.  R. 
Co,,  43  Kan.  746,  23  Pac.  940;  Columbia  Land  &  Cattle  Co.  v.  Daly,  46  Kao. 
594,  26  Pac«  1042;  Westchester  Fire  Ins.  Co.  t.  Coverdale,  48  Kan.  446,  29 
Pac  682;  Board  of  Com'rs  of  Wyandotte  County  y.  Arnold,  49  Kan.  279,  30 
Pac.  486;  In  re  Johnston,  54  Kan.  726,  39  Pac  725;  Shaffer  v.  Hobenschild, 
2  Kan.  App.  516,  43  Pac  979;  Territory  ex  reL  Taylor  v.  Caffrey,  8  Okl.  193, 
57  Pac  204;  Nichols  v.  Board  of  Com'rs  of  Weston  County,  13  Wyo.  1,  76  Pac. 
681,  3  Ann.  Cas.  543 — holding  that,  where  the  record  shows  the  judgment  to 
be  erroneous,  it  is  reyiewable  without  exceptions;  Wilson  v.  Fuller,  9  Kan. 
176,  holding  that  on  proper  assignment  of  error  the  Supreme  Court  will  review 
a  judgment  without  exceptions  taken  below;  Lee  y.  Loveridge,  11  Kan.  485, 
holding  that  the  action  of  a  justice  of  the  peace  in  overruling  a  motion  for  a 
continuance  would  not  be  reviewed  when  not  excepted  to;  Com'rs  of  Wabaunsee 
V.  Mublenbacker,  18  Kan.  129,  holding  that  proceedings  of  a  county  board  lo- 
cating and  opening  a  road,  which  were  wholly  void,  were  reviewa^ble  without  ez* 
ceptions. 

Distinguished  in  Streeter  y.  Westenhaver,  1  Kan.  App.  73Q,  41  Pac.  992,  hold- 
ing that  a  judgment  rendered  on  a  report  of  a  referee  was  not  reviewable,  in 
the  absence  of  a  motion  to  set  aside  the  report  or  for  a  new  trial;  Atchison 
y.  Arnold,  11  Wyo.  351,  72  Pac.  190,  73  Pac.  964,  holding  that  an  exception  was 
necessary  to  an  order  overruling  objections  to  an  order  for  an  administrator's 
sale  to  authorize  its  review  on  error. 

Same— Deoiaiona  reyiewable.— Cited  in  Evans  y.  Kahr,  60  Kan.  719,  57 
Pac.  950,  58  Pac  467,  holding  an  order  confirming  a  foreclosure  sale  to  be  a 
final  reviewable  order;  Dell  v.  Kstes,  10  Or.  359,  holding  that  an  order  denying 
a  motion  to  confirm  an  execution  sale  was  a  final  appealable  order. 

Cited  in  note  in  20  Am.  St.  Rep.  173  (par.  2),  on  appealable  orders^ 

Bxeontion— lieyy  on  personalty  flrat.— Cited  in  Greene  v.  Barnard,  18 
Kan.  518,  holding  that,  where  a  judgment  is  not  a  specific  lien  on  any  particu- 
lar property,  the  judgment  debtor  has  the  right  to  have  his  personal  property 
levied  on  first. 

Chtardlaa  and  ward— Sale  of  property— Oonflnnation.— Cited  in  Frazier 
y.  Jeakins,  64  Kan.  615,  68  Pac.  24,  57  I/.  R.  A.  575,  holding  that  an  order,  made 
jinder  Gen.  St.  1901,  {  2937,  confirming  a  sale  of  a  minor's  land,  was  res  ju- 
dicata as  to  irregularities  only,  and  cured  nothing  of  substance,  unless,  perhaps, 
such  matter  of  substance  was  exhibited  on  the  face  of  the  sale  proceeding  it- 
self. 

2  KAN.  174,  MII.LAB  ▼.  STATE 

Probate  oonrta— Jurisdiction.— Cited  in  Re  Johnson,  12  Kan.  102,  stating 
the  jurisdiction  of  probate  courts. 

Gria&inal  law— Inatraotiona— Preanmptiona  on  appeal.— Cited  in  State 
y.  White,  14  Kan.  538,  holding  that,  in  the  absence  of  the  evidence  and  the  en- 
tire charge  from  the  bill  of  exceptions,  it  must  be  presumed  that  instructions 
given  were  correct. 

Sane— Teohnieal  errors.— Cited  in  State  v.  Carey,  56  Kan.  84,  42  Pac.  371, 
holding  that  it  was  no  ground  for  a  refusal  to  plead  that  the  copy  of  the  in- 
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formatiQa  xeauired  po  be  delivered  to  acevsed  maa^  certified  bj  the  cilerk  wMiant 
the  seal  of  the  court,  the  omission  being  a  technical  error. 

*Argoa.-Pimlfihiftnt,-Otefl  in  State  T.  Nolan,  48  Ken.  728,  28  Pa<;.  966,  30 
Pac.  486,  holding  that  one  convicted  of  arson  in  the  first  degree  way  be  sen- 
tenced to  confinement  and  hard  labor  in  the  penitentiary  oi  the  state. 
Cited  in  note  in  27  L.  It  A.  597,  on  right  to  compel  prisoners  to  labor. 

IndustHal  vefoniia-tery-^Traiisfer  «f  laatates.*--Cited  in  Re  Damford, 
7  Kan.  App.  89,  58  Pac.  92,  holding  that  the  statute  authorising  the  board  of 
managers  of  the  state  industrial  reformatory  to  transfer  inma4»8  thereof  to  the 
state  penitientiary  ivas  void. 

Indlctieent— lioss  of  «--Cited  in  note  in  86  Am,  Dec.  729,  on  effect  of  loss  of 
indictment  and  replacement  thereof. 

Same— Brlaeing;  Into  o«^rt.— Cited  in  note  in  26  L.  B.  A.  <N.  S.)  685,  on 
necessity,  mode,  and  record  of  bringing  indictment  into  open  court. 

Jmrisdiotion  of  crimes  Indians,!  ■  Cited  in  note  in  21  L.  B,  A.  171»  on 
jurisdiction  to  punish  crimes  committed  by  or  against  Indians. 

2  KAK.  184,  ROBINflOK  ▼.  KimfET 

Bills  and  motoa— Judgment— Pagties-^Pyoceedlag  aeainst  def endauits 

not  serred.— Followed  in  Robinson  y.  Jordon.  2  Kan.  192,  without  opinion. 

.  Interest— Compntatlon.— Followed   in   Searle   ▼.   Adams,   8   Kan.    515,   89 
Am.  Dec.  598,  holding  that  a  stated  computation  of  interest  was  erroneous. 

2  KAN.  192,  ROBINSOir  t*  JOBBAN 

2  KAN.  192,  PRATT  ▼•  MTLLESL 

2  KAN.  193,  OWATXTSS  ▼.  WISE 

Jndloial  sales  Fixecnt&on  sale-«OoidiBmatlon.-*FoUowed  in  White-Crow 
T.  White- Wing,  3  Kan.  276;  Halsey  ▼.  Van  Vliet,  27  Kan.  474;  Ck>mns  y. 
Ritchie,  31  Kan.  371,  2  Pac  623— holding  that  an  execution  sale,  if  regular,  must 
be  confirmed;  Briggs  y.  ^e,  16  Kan.  285,  holding  that  an  order  confirming  an 
execution  sale  was  not  a  judicial  determination. 

Cited  in  note  in  83  Am.  Dec  457  (par.  4),  on  duty  to  confirm  execution  sale. 

Same— lizecntion  sale— Irresnlarities^— Cited  in  Capital  Bank  of  Topeka 
y.  Huntoon,  35  Kan.  577,  11  Pac.  369,  holding  that  irregularities  aAecting  a 
sherilTs  sale  may  be  examined  in  the  district  court  on  motion  to  confirm  or  set 
aside,  that  some  of  such  irregularities  may  be  re-examined  in  the  district  court 
by  proceedings  under  Ciy.  Code  Prac.  {§  568-580,  and  that  all  such  irregulari- 
ties as  shown  by  the  record  may  be  re-examined  on  error  in  the  Supreme  Court 

Same— Mortgage  foreolosnre  sale— Confirmation.— Followed  in  New  Eng- 
land Mortgage  Security  Co.  y.  Smith,  25  Kan.  622,  holding  that,  on  a  motion 
to  confirm  a  foreclosure  sale,  it  was  not  the  duty  of  the  oourt  to  do  more  than 
see  that  the  proceedings  on  the  sale  were  regular,  and,  if  so,  to  confirm  it. 

2  KAK.  198,  WAIiKER  v.  ARMSTRONG 

Tndi  n n a-  -Tiand s-^Pisposition.— Cited  in  Parker  ▼.  Winsor,  5  Kaii.  362,  rec- 
ognizing the  power  of  the  President  and  Senate  of  the  United  States,  without 
the  consent  of  the  House  of  Bepresentatives,  to  dispose  of  land  of  an  Indian 
nation  to  railroads. 

Evidence— ObJeotic»n      to    ^ad^niasion— General      objection.— Cited      in 

Hush  V.  French,  1  Ariz.  99,  25  Pac.  816;   Kansas  Pac.  R.  Co.  y.  Pointer,  9  Kan. 
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020;  Vtma  t.  Wilson^,  11  Kao.  74;  Marshall  t.  ShiUey,  11  Kan.  114;  Simpaon 
V.  KimberllxL,  12  Kan,  579;  Bheinhart  t.  Stata,  14  Kaa.  818;  CroBS  y.  Bur- 
lington National  Bank,  17  Kan.  336— holding  that,  on  a  general  objection  to 
evidence,  the  court  could  aa  a  general  rule  overrule  it,  without  considering 
whether  or  not  the  evidence  was  objectionable. 

Error,  writ  of<— Objeotioaa  not  taken  ImIow^— Cited  in  Ogden  v.  Walters, 
12  Kan.  282,  holding  that  objections  to  evidence,  not  taken  below,  would  not 
be  heard  on  error. 

PIwmHtmp'  0«i— ioM  to  state  fact  eonstitifttlas  eavue  ef  aotlon— Ef« 

feet.— Cited  in  Kansas  Paa  B*  Go.  v.  Taylor,  17  Kan.  666,  holding  that,  al- 
though a  bill  fails  to  state  a  fact  essential  to  the  cause  of  action*  the  omission 
on  error  will  be  considered  as  waived,  where  the  record  shows  that  the  cause 
was  tried  without  objection  and  the  omitted  fact  was  duly  proved  and^  found, 
but  that,  where  it  was  not  shown  that  the  omitted  fact  was  proved  or  found,  or 
that  there  was  a  waiver  of  the  omission,  the  judgment  should  be  reversed;  Briggs 
V.  Latham,  36  Kan.  265,  18  Fac  393,  59  Am.  Rep.  546,  holding  to  the  same  gen- 
eral effect. 

Same— Repl7w-W«lTer.~Gited  in  Netcott  v.  Porter,  19  Kan.  131,  holding 
that,  where  a  case  is  tried  as  though  all  the  allegations  of  the  answer  were  In 
issue,  a  reply  will  be  considered  as  waived. 

Injimetlon— ContiaiiliiK  Injury.— Cited  in  Webster  v.  Cooke,  23  Kan.  687; 
Hanselman  v.  Bom,  71  Kan.  573,  81  Pac.  192;  Woodruff  v.  Wallace,  3  Okl.  355, 
41  Pac.  357— holding  that  a  continuing  injury  may  be  enjoined  where  there  is 
no  adequate  remedy  at  law. 

Ferries— CstabUslunent— Cited  in  note  in  59  L.  R.  A.  537,  551,  on  estab- 
lishment, regulation,  and  protection  of  ferries. 

S  KAN.  2£7,  BBTBURN  ▼•  BRAOKBTT,  63  AM.  DBO.  457 

Attaekment— Dlscliarse  liy  Judge  at  eltambers.— Oited  in  Kohn  Y.  Jus- 
tice, 1  Kan.  220,  holding  that  under  the  Code  of  1858  a  judge  at  chambers  had 
no  power  to  hear  and  determine  a  motion  to  discharge  an  attachment. 

Same— Dissolntion.— Cited  in  Keith  v.  Stetter,  25  Kan.  100,  holding  that, 
where  one  of  the  statutory  grounds  alleged  in  the  affidavit  for  attachment  is 
undisputed,  the  attachment  should  not  be  dissolved  because  other  grounds  al- 
leged were  disputed. 

Same— Issne  of  wrlt.*-Cited  in  Central  Loan  &  Trust  Co.  v.  Campbell 
Commission  Co.,  173  U.  S.  84,  19  Sup.  Ct.  346,  43  Ii.  Ed.  623,  holding  that  the 
authority  to  issue  a  writ  of  attachment  is  ministerial. 

8anie-^rreiralarities.**Cited  in  note  in  79  Am.  Dec  171,  on  irregularities 
and  defects  avoiding  attachment. 

Arrest— Affidavit  for— Sufficiency.— Cited  in  Gillett  v.  Thiebold,  9  Kan. 
427,  holding  that  an  affidavit  for  an  order  of  arrest  in  a  civil  action  must  con- 
tain a  statement  of  facts  claimed  to  justify  the  belief  in  the  fraud  charged. 

Statutes— Construction.— Cited  in  State  v.  Mitchell,  50  Kan.  289,  33  Pac 
104,  20  L.  R.  A.  306,  stating  general  rule  of  construction  of  statute  to  avoid 
superfluity;  Board  of  Com'rs  of  Atchison  County  v.  Challias,  65  Kan.  179,  69 
Pac  173,  stating  rule  for  reasonable  construction  of  statute. 

2  XAK.  236,  SWAHTS  ▼.  STEES,  85  AM.  DEC.  588 

Jadsmont— Iiien— ^ndgment  creditor  as  liona  fide  pnroliaser.- Cited  in 
Harrison  &  Willis  v.  Andrews,  18  Kan.  535;  Holden  v.  Garrett,  23  Kan.  98; 
Smith  V.  Savage,  3  Kan.  App.  556,  43  Pac  847— holding  that  the  lien  of  a  judg- 
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ment  creditor  attaches  merely  to  the  interest  of  the  debtor,  and  equities  of  other 
persons  will  be  protected,  and  that  a  judgment  creditor  is  not  a  bona  fide  pur- 
chaser. 

Cited  in  note  in  d3  Am.  Dec  365,  on  estates  and  interests  affected  by  judg- 
ment lien. 

Exeention.— Title  of  pvrehaser  at  sale.— Oited  in  Lee  v.  Bermingham,  30 
Kan.  312,  1  Pac  73,  holding  that  one  not  a  party  to  the  judgment,  purchasing 
at  a  sheriff's  sale  thereunder  land  shown  by  the  record  to  belong  to  the  judg- 
ment debtor,  is  protected  against  unrecorded  deeds  and  mortgages  and  out- 
standing equities  as  fully  as  one  taking  a  voluntary  conveyance. 

Attaohment— Iden.-^ited  in  Bush  v.  T.  G.  Bush  &  Co.,*  33  Kan.  556,  6  Pac. 
794,  holding  attachments  to  be  no  lien^  on  lands,  etc.,  not  in  fact  belonging  to  the 
debtor. 

Same— Sale— Title  of  paroliaeer.— Cited  in  Markley  ▼.  Carbondale  Invest- 
ment Co.,  67  Kan.  535,  73  Pac.  96,  holding  that  a  purchaser  at  a  sale  under 
attachment  is  not  a  bona  fide  purchaser,  and  takes  only  the  interest  of  the  at- 
tachment defendant 

2  KAN.  243,  STEVEKS  ▼•  SIfflTH,  affirmed  in  10  Wall.  321,   19  I.. 
Ed.  933 

TinHn-ns.  -Tiaiicls  Conveyanee.— Cited  in  Frederick  v.  Gray,  12  Kan.  51S, 
holding  that  the  removal  by  the  government  of  certain  restrictions  on  the  sale 
of  certain  Indian  lands  did  not  operate  to  validate  conveyances  thereof  made  in 
contravention  of  the  restrictions;  Clark  v.  Akers,  16  Kan.  166,  holding  that 
certain  conveyances  of  Indian  lands  In  violation  of  treaty  restrictions  were 
void;  Swope  v.  Purdy,  Fed.  Cas.  No.  13,704,  holding  to  same  effect;  McGannon 
V.  Straightlege,  32  Kan.  524,  4  Pac.  1042,  holding  void  a  deed  to  Indian  lands 
without  the  approval  of  the  Secretary  of  the  Interior;  Sheldon  v.  Donohoe,  40 
Kan.  346,  19  Pac.  901,  holding  that  a  void  deed  of  Indian  lands  was  not  a  basis 
for  a  claim  of  adverse  possession,  limitations,  or  estoppeL 

2  KAN.  250,  MAI.ONE  t.  MUBPHT 

Eleetione—Gonteste— Powers  of  eity  ooueil.— Cited  in  Anthony  y.  Haider- 
man,  7  Kan.  50,  holding  that  a  city  council,  in  hearing  contested  election  cases, 
has  power  to  subpoena  witnesses,  administer  oaths,  take  testimony,  and  pro* 
nounce  judgment 

Courts— Creation.— Cited  in  Prell  v.  McDonald,  7  Kan.  426,  12  Am.  Rep. 
423;  In  re  Sims,  54  Kan.  1,  37  Pac.  135,  25  L.  R.  A.  110,  45  Am.  St  Rep. 
261;  In  re  Huron,  58  Kan.  152,  48  Pac.  574,  36  L.  R.  A.  822,  62  Am.  St  Rep. 
614;  State  v.  Durein,  70  Kan.  13,  80  Pac.  987— approving  holding  la  cited  case 
that  in  order  to  create  a  court,  or  confer  judicial  power,  it  is  not  necessary 
to  first  in  terms  create  a  court 

Damases— Exemplary  dam  ages.— Cited  in  Wiley  v.  Keokuk,  6  Kan.  94; 
Leavenworth,  L.  &  G.  R.  Co.  v.  Rice,  10  Kan.  426;  Kansas  Pac.  R,  Co.  v.  Kess- 
ler,  18  Kan.  523;  Cady  v.  Case,  45  Kan.  733,  26  Pac.  448— on  when  exemplary 
damages  may  be  allowed  for  gross  negligence,  etc.;  Walterscheid  v.  Crupper, 
79  Kan.  627,  100  Pac.  623,  holding  that  the  facts  warranted  the  allowance  of 
exemplary  damages. 

False  imprisoiunent— Damages— Amonat  awarded.— Cited  in  Clark  t. 
Baldwin,  25  Kan.  120,  holding  that  the  damages  assessed  were  not  excessive. 

Same— Elements.— Cited  in  Wagstaff  v.  Schippel,  27  Kan.  450,  holding  that, 
in  an  action  for  false  imprisonment,  both  malice  and  want  of  probable  cause 
must  be  proved. 
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AssAult  and  battery-- (Ezmnplary  dAmoyefl.— Cited  fn  Tucker  ▼.  Green, 
27  Kan.  855,  holding  that  exemplary  damages  were  recoverable  for  an  assault 

Malieioiie  proeeention— Malice— Probable  eauee.— Cited  in  Pari!  v.  Reed, 
30  Kan.  534,  2  Pac  635,  holding,  in  an  action  for  malicioas  prosecution,  that 
malice  may  be  inferred  from  want  of  probable  cause;  Wright  y.  Hayter,  6  Kan. 
App.  Q39,  47  Pac.  546;  Markley  v.  Kirby,  6  Kan.  App.  494,  50  Pac  96&^hold- 
ing  that  the  jury  are  not  bound  to  infer  malice  from  want  of  probable  cause; 
Carfoondale  Inyestment  Go.  v.  Burdick,  67  Kan.  329,  72  Pac.  781,  holding  that 
to  constitute  malicious  prosecution  it  must  be  alleged  and  proved  that  the  ac- 
tion was  prosecuted  without  probable  cause,  with  malice,  its  termination  in  fa- 
vor of  defendant,  and  damages  to  defendant  over  and  above  the  taxable  costs; 
Emory  v.  Eggan,  75  Kan.  82,  88  Pac.  740,  holding  as  to  whether  under  the  facts 
probable  cause  existed. 

2  KAN.  263,  8TATB  t.  STRnfGFELIiOW 

Erideace  Objection  to  adailssioii— C^eaoval  objeetiom*— Cited  In  Kansas 
Pac.  R.  Co.  V.  Pointer,  9  Kan.  620,  holding  that  on  a  general  objection  to  evi- 
dence the  court  could  as  a  general  rule  overrule  it  without  considering  whether 
or  not  the  evidence  was  objectionable. 

Pnblie  laade— Sebool  laaads—Sale — Cited  in  Stout  v.  Hyatt,  18  Kan.  232, 
holding  that  nnder  the  decision  in  the  cited  case  there  was  no  question  of  the 
power  of  the  territorial  authorities  to  sell  school  lands,  or  of  the  validity  of 
territorial  laws  for  that  purpose. 

Same— Sobool  lands— Grant  of.^-Cited  in  Baker  v.  Newland,  25  Kan.  25, 
30,  holding  that  Joint  Res.  Cong.  April  10,  1869,  operated  as  a  grant  of  certain 
sections  of  land  in  the  Osage  ceded  lands  to  the  state  for  school  purposes; 
Territory  v.  Choctaw,  O.  &  W.  R.  Co.,  20  Okl.  663,  95  Pac.  420,  to  the  same 
effect 

Same— Sehool  laade  Bights  of  settlers  on.— Cited  in  State  v.  Budgett, 
35  Kan.  600,  11  Pac  910,  holding  that  settlement  on  school  lands  for  the  pur- 
pose of  purchasing  did  not  confer  a  vested  right  in  the  lands  settled  on,  but 
merely  gave  the  occupant  a  privilege  or  preference  as  against  the  purchase 
thereof  by  others,  but  not  against  the  state. 

Ejectment— Title  to  maintain.— Cited  in  Simpson  v.  Boring,  16  Kan.  248, 
holding  that  the  question  of  the  right  to  recover  in  ejectment  depends  on  which 
party  has  the  paramount  right  to  the  property;  Laughlin  v.  Fariss,  7  Okl.  1, 
50  Pac.  254;  Black  v.  Jackson,  177  U.  S.  541),  20  Sup.  Ct.  648,  44  L.  Ed.  801— 
holding  that  an  equitable  title  may  be  sufficient  to  maintain  ejectment. 

2  KAN.  322,  STATE  EX  REL.  MoDONAI*D  v.  SHELDOK 

Election*— Contests— Covrts.— Cited  in  Steels  v.  Alartin,  6  Kan.  430,  hold- 
ing that  provisions  of  the  election  law  constituting  courts  for  the  trial  of  con- 
tests are  valid;  Anthony  v.  Halderman,  7  Kan.  50,  holding  that  a  city  council, 
sitting  in  a  contested  election  case,  has  power  to  subpoena  witnesses,  admin- 
ister oaths,  take  testimony,  and  pronounce  judgment;  Buckland  v.  Qoit,  23  Kan. 
327,  holding  that  a  county  board  of  canvassers,  when  organized  to  try  a  con- 
tested election,  is  a  judicial  tribunal,  from  whose  decision  error  will  lie  to  the 
district  court;  Bland  v.  Jackson,  51  Kan.  496,  33  Pac.  295,  holding  that  a  city 
council,  organized  to  try  a  contested  election,  is  a  judicial  tribunal,  from  whose 
decision  error  will  lie  to  the  district  court. 

Error,  writ  of— Bill  of  exceptions— Siin&ins.— Cited  in  Shepard  v.  Peyton, 
12  Kan.  616,  holding,  on  mandamus,  that  the  decision  of  a  trial  judge  that  the 
bill  of  exceptions  tendered  for  signature  was  untrue  was  conclusive  and  final, 
and  that  he  would  not  be  compelled  to  sign  it 
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Bo«BdArlM-JDeter»Uiatia»— Beview.— <;Ued  in  Eatrel  t.  Diehl,  6  Kan. 
App.  245,  51  Pae.  SIO,  holding  that  the  district  court  had  jurisdiction  to  review 
the  proceedings  of  a  county  surveyor  determining  disputed  boundaries. 

2  KAN*  326,  PERKUTS  t.  BRMIX 

PleiMlliiii  i/liliiBBiiis-*Ilenial»«^DisappTOTed  in  Butler  t.  Kaulback,  8 
Kan.  668»  holding  that  whatever  is  admitted  in  a  special  defenae  operates  so 
far  as  a  modification  of  a  general  denial,  and  is  to  be  taken  as  true  without 
other  proofs. 

Cited  in  Barber  Asphalt  Paving  Co.  v.  Botaford,  56  Kan.  632,  44  Pac.  3,  hold- 
ing that  the  general  denial  puts  plaintiif  on  proof  ol  his  cause  of  action,  but 
does  not  allow  any  new  matter  constituting  a  defense  to  be  proved^ 

Cited  in  note  in  61  L.  R.  A.  523,  on  effect  of  admission  ta  diange  burden  of 
proof  and  right  to  open  and  close. 

Same— SuAciency  of  seneml  denial.— Cited  In  Nix  y.  Gilmer,  6  OkL  746, 
50  Pad  181,  holding  that  an  answer  denying  each  and  erery  material  allegation 
of  the  petiti<}n  is  sufficient  as  a  general  denial. 

Jttfsr— Sepamtliim  of  Jui>rs.*^l)istinguished  in  Pracht' T.  Whittridge,  44 
Kan.  710,  25  Pac.  192,  holding  that  where  a  jury,  after  submission  of  a  cause, 
separate  three  times  without  having  been  admonished  by  the  court,  and  no  show- 
ing is  made  that  the  substantial  rights  of  the  party  against  whom  the  verdict 
went  where  not  prejudiced  by  such  separation,  it  is  error  to  overrule  a  motion 
for  a  new  trial. 

Cited  in  Gleason  v.  Strauss,  6  Kan.  App.  80,  48  Pac.  881,  holding  that  the 
mere  accidental  separation  of  the  jury  during  the  trial,  when  the  court*s  atten- 
tion was  occupied  with  the  pleadings  or  instructions,  was  not  to  be  regarded 
as  ground  for  new  trial,  unless  the  losing  party  showed  that  he  was  injured 
thereby;  McBCnight  v.  United  States,  130  Fed.  659,  65  C.  C.  A.  37,  holding  that 
the  failure  of  the  court,  on  the  separation  of  the  jury  for  a  noon  recess,  to 
admonish  them,  as  required  by  statute,  was  not  a  material  error,  the  admoni- 
tion having  been  given  on  their  previous  separations. 

Cited  in  note  in  35  Am.  Dec.  259,  on  misconduct  of  jurors  as  ground  for  new 
trial;  in  43  Am.  Dec.  77,  on  keeping  jury  together,  and  consequences  of  un- 
authorized separation;   in  103  Am.  St.  Rep.  157,  on  effect  of  separation  of  jury. 

Trial— Arswnent  of  counsel.— Cited  in  Adams  v.  Snyder,  8  Kan.  App.  245, 
55  Pac.  498,  holding  that,  in  an  action  for  damages  for  the  sale  of  a  vicious 
horse  warranted  as  gentle,  a  statement  by  plaintiffs  counsel  in  his  opening  ad- 
dress that  defendant  was  wealthy,  and  that  the  person  to  whom  he  previously 
sold  the  horse  was  a  poor  old  soldier,  who  sued  and  recovered  judgment  against 
him,  while  improper,  was  not  ground  for  reversaL 

2  KAH.  333,  GEORGE  v.  HATTOK 

Sna&mons—Iadorses&ent.— Followed  in  Weaver  t.  Gardner,  14  Kan.  347, 
holding  that  in  an  action  on  a  note  and  mortgage,  in  which  the  summons  is 
indorsed  with  the  amount  due  on  the  note  and  for  which  a  personal  judgment 
is  asked,  but  without  any  claim  for  other  relief,  it  is  not  error  to  enter  a  de- 
fault decree  for  the  sale  of  the  mortgaged  premises  as  well  as  a  judgment  for 
the  sum  indorsed. 

Cited  in  Abbey  v.  W.  B. '  Grimes  Dry  Goods  Co.,  44  Kan.  415,  24  Pac.  42G, 
holding  that  the  indorsement  of  a  summons  under  Civ.  Code  Prac.,{  59,  need 
not  necessarily  be  signed  by  the  clerk  and  attested  with  the  seal  of  the  court; 
Beverly  v.  Fairchild,  47  Kan.  289,  27  Pac.  985;  Sparks  v.  Beyer,  5  Kan.  App. 
721,  46  Pac.  980;  Horton  v.  Haines,  23  Okl.  878,  102  Pac.  121— holding  that, 
in  a  suit  to  foreclose  a  mortgage  and  for  a  personal  judgment  on  notes  secured 
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thereby,  it  Is  not  aeoesMzy  to  UkdonM  ob'  tbt  cnmnoDS  tke  ttiovat  for  ^i<di 
plaintiff  claiffis  judgment. 

▲p9e«vano»— WaiTer  •£  wiurt  of  i«slsd|eitoA.-Oitad  U  Board  of  Gom'rs 
of  Woodson  Coonty  ▼.  Heed,  88  Ktn.  34,  6  Fac.  458,  holding  tiiat  any  irmnt  of 
or  defect  in  service  of  process  is  waived  by  a  general  appearance. 

2  XAH.  397,  MAJOR  ▼.  MAJOR 

riMiHtigsi  Of  — qrt  ■  ■  ■gcpftwtta  statenent  of  flaots«^FolIowed  in  Lacy  ▼. 
Dunn,  5  Kan.  567;  Ayres  v.  Crum,  13  Kan.  26d*^olding  that  a  party  desiring 
to  except  to  the  decision  of  the  court  must  request  separate  statements  of  the 
facts  an4  the  law,  or  move  for  a  new  trial,  and  where  the  record  does  not  show 
such  separate  statement,  or  a  request  therefor,  or  a  motion  for  a  new  trial,  al-. 
leged  error  In  the  finding  will  not  be  reviewed. 

ated  in  Briggs  v.  Eggan,  17  Kan.  589;  Thompson  y.  Bussell,  1  Okl.  226,  32 
pac.  56— holding  that  on  request  either  party  is  entitled  to  have  the  findings  of 
fact  stated  separately  from  the  conclusions  of  law;  Typer  v.  Sooy,  19  Kan. 
5d3.  holding  that  special  findings  are  not  necessary,  unless  requested. 

Svror,  wvit  of— BeoovA—SiaficiBnAy^— Cited  in  Porter  v.  Hall,  11  Kan. 
514;  l^per  v.  Sooy,  19  Kan.  593— holding  that  where  the  record  fails  to  show 
the  preservation  of  all  the  testimony^  end  where  there  are  no  findings  of  facts 
separately  made,  and  no  motion  for  a  new  trial,  the  sufficiency  of  the  evidence 
to  support  the  findings  will  not  be  reviewed. 

Same— R«Tiew  of  eTldenoe.— Cited  in  Brewster  v.  Hall,  12  Kan.  161;  Tripp 
A  Moore  Boot  A  Shoe  Co.  v.  Martin,  45  Kan.  765,  26  Pac.  424— holding  that, 
where  there  is  evidence  to  support  the  findings,  they  will  not  be  reviewed. 

8  KAN.  340,  REPINE  v.  MoPHERSON 

Jndsaten^-vJiuribdlotioB.— Cited  in  Hargis  t.  Morse,  7  Kan.  415,  holding 
that  jurisdiction  of  the  person  of  a  defendant  is  essential  to  the  validity  of  a 
judgment  against  him. 

Attaoliinent— Serrloe  of  process.— Cited  in  Dickenson  v.  Cowley,  15  Kan. 
269,  holding  that  in  attachment  against  a  nonresident,  where  there  was  no  per- 
sonal service  against  defendant  and  be  did  not  appear,  and  it  was  not  shown 
that  he  had  property  within  the  jurisdiction  or  that  the  property  attached  was 
his,  the  proceeding  was  void. 

Cited  in  note  in  76  Am.  St.  Bep.  805,  on  judgments  depending  for  validity  on 
attachment  of  property. 

Same— RetiupiiF^ A  m  endment.— Distinguished  in  Rapp  y.  Kyle,  26  Kan.  89, 

holding  that  an  amendment  of  a  return  in  attachment  was  properly  made  by  the 
officer  actually  serving  the  process,  though  only  a  deputy  and  no  longer  in  of- 
fice. 

Bawie '■■Tie wy  ■B«m<ienoy.— Cited  in  Menager  v.  Farrell,  6  Ariz.  316,  57  Pac 
607,  holding  that,  in  making  a  levy  on  range  cattle,  a  failure  to  serve  at  the 
time  a  notice  thereof  on  the  owner  or  his  agent,  or  a  failure  to  file  such  notice 
with  the  county  recorder,  was  fatal;  Graham  v.  Bono,  5  Colo.  App.  330,  38 
Pac  835,  to  the  same  effect  generally. 

Proeese— Serviee  by  piiblioatio]&«-«Cited  in  Zimmerman  ▼«  Barnes,  66  Kan. 
419,  48  Pac  764,  holding  that  the  fact  that  a  creditor  proceeding  by  publica- 
tion is  seeking  to  subject  property  of  defendant  within  the  jurisdiction  must  af- 
firmatively appear;  Garrett  v.  Struble,  57  Kan.  508,  46  Pac.  943,  holding  that, 
in  obtaining  service  by  publication,  a  failure  to  state  in  the  notice  any  material 
matter  required  by  Civ.  Code  Prac.  §  74,  is  fatal. 
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2  KAN.  347,  WXSTERK  MASSAOHVSBirrS  UTS.  CO.  T.  DVFFBT 

XSrror,  writ  of-^resitmptioiia— ETldenee.— Oited  in  City  of  Topeka  v. 
Tuttle,  5  Kan.  311;  Smith  ▼.  Oill,  10  Kan.  74-holding  that,  where  only  a  por- 
tion of  the  eyidence  is  before  the  appellate  court,  it  must  be  presumed  that 
the  verdict  was  sustained  by  sufficient  evidence. 

Same— Consideration  \>f  evidenoo.— Cited  in  Camahan  v.  Gustine,  2  Okl. 
399,  37  Pac.  594;  Berry  Bros.  v.  Hill,  Fontaine  A  Co.,  6  Okl.  7,  37  Pac  828— 
holding  that,  where  only  a  part  of  the  evidence  is  before  the  appellate  court, 
no  part  of  it  can  be  considered. 

'  Pleading— Petition— ObJeetion»->-WaiTer.~Cited  in  Laithe  v.  McDonald, 

7  Kan.  254,  holdiof?  that,  after  answer  filed,  an  objection  that  the  petition  does 
not  state  facta  sufficient  to  constitute  a  cause  of  action  is  good  only  on  a  total 
failure  to  allege  some  matter  essential  to  the  relief  sought,  and  is  not  good  aa 
to  allegations  simply  incomplete,  indefinite,  or  constituting  Condusiong  of  law. 

Same— Petition— Motion  to  make  more  definite  and  certain.— Cited  in 
Hannibal  A  St.  Joseph  R.  Co.  v.  Fox,  31  Kan.  586,  3  Pac.  320,  holding  that 
the  remedy,  where  the  allegations  of  the  petition  were  indefinite  or  uncertain, 
was  by  a  motion  in  the  lower  court  to  compel  plaintiif  to  make  them  more 
definite  and  certain  by  amendment. 

Same— Petition— Snflleienoy.— Cited   in  Young   v.   Severy,  5  Okl.   630,   49 

Pac.  1024,  holding  that  an  allegation,  though  indefinite  and  uncertain  and  other- 
wise defective  as  to  a  material  and  necessary  matter,  is  sufficient  when  first 
questioned  by  an  objection  to  the  introduction  of  evidence  thereunder. 

Same— Demurrer.— Cited  in  Stewart  v.  Balderson,  10  Kan.  131;  Bowersock 
V.  J.  W.  Hall  &  Co.,  73  Kan.  99,  84  Pac  557;  Upham  v.  Head,  74  Kan.  17,  85 
Pac.  1017;  City  of  La  Harpe  v.  Greer,  74  Kan.  74,  85  Pac  1015— holding  that 
on  a  demurrer  to  the  evidence,  in  the  absence  of  motions  to  have  the  pleading 
made  more  definite  and  certain,  or  to  have  the  several  causes  of  action  or 
grounds  of  defense  separately  stated  and  numbered,  or  to  have  the  pleading 
corrected  and  made  more  formal  in  some  other  respect,  everything  stated  there- 
in should  be  taken  as  true. 

Inanranoe-^arol  oontraets«-^ited  in  Phcenix  Ins.  Co.  v.  Ireland,  9  Ejui. 
App.  644,  58  Pac  1024,  holding  that,  in  the  absence  of  statutes  to  the  contrarjt 
a  parol  contract  to  insure  is  valid. 

Cited  in  note  in  22  L.  R.  A.  771,  on  validity  of  oral  insurance  contract. 

Same— Delivery  of  poliey«-^ited  in  Summers  v.  Mutual  Life  Ins.  Co..  12 
Wyo.  369,  75  Pac  937,  66  L.  R.  A.  812,  109  Am.  St  Rep.  992,  on  the  neces- 
sity of  a  demand  for  delivery  of  a  poUcy. 

2  KAN.  357,  CITY  OF  I^AVEITWOBTH  T.  RAKKIK 

Municipal      oorporationa— Pnblio      improvements— Authority.-Distin- 

guiahed  in  City  of  Leavenworth  v.  Laing,  6  Kan.  274,  holding  that  Comp.  Laws 
1862,  c  46,  art  2,  p.  385,  gave  the  city  of  Leavenworth  no  power  to  sell  citj 
lots  for  special  taxes  for  street  improvements. 

Same— Vacation  of  alley.— Distinguished  in  City  of  Belleville  v.  Hallowell, 
41  Kan.  192,  21  Pac  105,  holding  that  a  city  was  estopped  to  deny  the  validity 
of  an  ordinance  vacating  a  portion  of  an  alley. 

Public  improvements— Petition.— Cited  in  SteinmuUer  v.  Kansas  City,  8 
Kan.  App.  45,  44  Pac.  600,  holding  that,  before  a  city  of  the  first  class  could 
properly  grade  a  street  at  the  cost  of  the  abutting  owners,  it  must  be  specially 
authorized  to  do  so  by  a  petition  signed  by  a  majority  of  the  resident  owners 
of  a  majority  of  the  front  feet  of  the  street  to  be  graded. 
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powers*— Cited  in  3Raymond  ▼.  People,  2  Ck>lo.  App.  329,  30 
Pae.  604,  dlscoadng  the  powers  conferred  on  municipal  corporations. 

Same— PAyatoAt  for.— Distinguished  in  Sonle  v.  City  of  Seattle,  6  Wash. 
315,  33  Pac.  384,  1080,  holding  that,  where  a  city  has  reached  its  constitutional 
limit  of  indebtedness,  it  has  no  power  to  make  itself  liable  for  the  cost  of 
street  improvements  contracted  for  subsequent  thereto,  even  though  it  fails  to 
levy  an  assessment  and  provide  a  special  fund  for  such  Improvement,  as  re- 
quired. 

Cited  in  Qerman- American  Savings  Bank  y.  City  of  Spokane,  17  Wash.  325, 
47  Pac  1103,  49  Pac.  542,  38  L.  R.  A.  259,  to  the  same  effect  as  Soule  v.  City 
of  Seattle,  6  Wash.  815,  33  Paa  384,  1080. 

Cited  hi  note  in  32  L.  R.  A.  (N.  S.)  169,  on  UabUity  of  municipality  failing 
to  enforce  assessments  for  improvements. 

fiatoppel— Aets  oomstitiiiias.— Cited  in  City  of  Lamed  v.  Jordon,  55  Kan. 
124,  39  Pac.  1030,  holding  that  a  city  was  not  estopped  by  the  acts  of  a  bonds- 
man of  the  dty  treasurer  from  pursuing  a  fund  deposited  by  such  treasurer  in 
an  insolvent  bank  in  the  hands  of  the  assignee  thereof. 

Hlsliway*— Ga]uitraotioA'»Power«^-Cited  in  Walnut  Township  v.  Heth,  9 
Kan.  App.  498,  59  Pac.  289,  holding  that  Oen.  St.  1899,  |  7472,  was  a  condi- 
tion precedent  to  and  a  limitation  on  the  authority  of  the  board  of  township 
highway  commissioners  to  construct  permanent  roads  or  contract  an  indebted- 
ness against  the  township  therefor. 

Oflloers— Seal— Neoeaaity  of  use  of.— Cited  in  Re  Farrell,  36  Mont.  254, 
92  Pac  785,  holding  that  under  a  statute  certain  acts  of  a  clerk  of  a  district 
court  and  a  county  treasurer  must  be  authenticated  by  an  official  seal. 

Cited  in  note  in  50  Am.  St  Rep.  156,-  on.  corporate  seal. 

2  KAN.  374,  8TIIXE  ▼.  SIoDOWEIX,  85  AM.  BBO.  690 

Court*— Bistriot  oourts— Jnrisdlotion—WaiTer  of  objeotions.— Cited  in 

Shuster  v.  Finan,  19  Kan.  114;  Hodgin  v.  Barton,  23  Kan.  740;  Limerick  v. 
Gorham,  37  Kan.  739,  15  Pac.  909;  Martin  v.  Chicago,  B.  ft  Q.  R.  Co.,  15 
Wyo.  493,  89  Pac.  1025— holding  that,  the  district  court  being  a  court  of  general 
original  jurisdiction,  parties  appearing  voluntarily  before  it  to  litig'ate  a  mat- 
ter of  which  it  could  take  cognizance  and  within  the  scope  of  its  jurisdiction 
will  not  be  heard  to  say  that  it  had  no  jurisdiction. 

Mistake  of  law— ReUef. -Cited  in  note  in  28  L.  R.  A.  (N.  S.)  821,  917,  919, 
on  relief  from  mistake  of  law  as  to  effect  of  instrument 

2  KAK.  384,  OHICK  t.  WIIiI.BTT8 

Xdeaa— Note.-<:ited  in  Seibert  v.  Thompson,  8  Kan:  65,  holding  that  the  lien 
of  a  note  (by  agreement)  on  certain  r^al  estate  was  a  lien  similar  to  a  mort- 
gage lien,  but  did  not  constitute  any  part  of  the  estate,  and  was  not  in  amount 
any  aliquot  part  of  its  value. 

Mortsage»-X3onstn&otio]i.— Cited  in  Muzzy  v.  Knight,  8  Kan.  456;  Spesard 
V.  Spesard,  75  Kan;  87,  88  Pac.  576;  Cabbell  y.  Knots,  2  Kan.  App.  68,  43  Pac. 
309— holding  that  a  note  and  mortgage,  made  at  the  same  time,  must  be  con- 
strued together. 

Same— Iden  of.— Cited  in  Kirkwood  v.  Koester,  11  Kan.  471;  Lenox  v.  Reed, 
12  Kan.  223;  Curtis  v.  Buckley,  14  Kan.  449;  Pritchett  v.  Mitchell,  17  Kan. 
355,  22  Am.  Rep.  287;  Waterson  v.  Devoe,  18  Kan.  223;  Blandin's  Adm*r  v. 
Wade,  20  Kan.  251;  Shippen  v.  Kimball,  47  Kan.  173,  27  Pac.  813;  Goodrich 
V.  Board  of  Com'rs  of  Atchison  County,  47  Kan.  355,  27  Pac.  1006,  18  L.  R.  A. 
1U3;    Hunt  v.  Bowman,  62  Kan.  448,  63  Pac.  747;    Southern  Kan.  R.  Co.  v. 
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Sharpless,  ^  Kan.  841,  62  Pac.  662;  Stark  r.  Morgaa,  7a  Kan.  4BS,  85  Ptc 
567,  6  L.  R.  A.  (N.  S.)  984,  9  Ann.  Caa.  930;  Stearna-Roger  Mfg.  Co.  t.  Aatec 
Gold  Mining  &  MiUing  Co.,  14  N.  M.  300,  93  Pac  706~-bolding  that  a  mortgage 
is  only  a  lien. 

Same— Xntereat  In  Uuad.— Cited  in  HiUyard  v.  Banchor,  85  Kan.  516,  118 
Pac.  67,  on  the  queatlon  as  to  whether  a  mortgage  eonatitntea  an  "intereat"  in 
the  mortgaged  property. 

iSame— Bichta  of  mortKac®'  ^Mid  mortfl^Kee.— Oited  in  Vandersllce  r. 
Knapp,  20  Kan.  647,  holding  that,  when  the  acts  of  a  mortgagor  impair  the 
mortgage  security,  the  remedy  of  the  mortgagee  is  in  equity  to  restrain  the 
commission  of  waste;  Alexander  v.  Shonyo,  20  Kan.  706,  on  the  question  of 
the  right  of  a  mortgagee  before  foreclosure  to  maintain  an  action  for  damages 
to  the  mortgaged  premises — question  not  decided;  Seckler  v.  Delfs,  25  Kan.  159, 
holding  that,  though  a  stipulation  in  a  mortgage  might  seem  to  give  the  mtnrt- 
gagee  the  right  to  take  possession  after  condition  broken,  the  mortgage  g&ve 
only  a  lien  on  the  property,  enforceable  only  by  action  in  the  district  court 

Same— Aaaigninent  of  mortsase  and  liotea.— Cited  in  Bnrhans  r.  Hatche- 
son,  25  Kan.  625,  37  Am.  Rep.  274»  on  the  riglits  of  an  aasigBee  of  a  mortgage 
and  notes. 

Same— Redemption.— Cited  in  Evans  v.  Kahr,  60  Kan.  719,  57  Pac.  960,  58 
Pac.  467,  in  dissenting  opinion  anent  the  right  to  redeem  from  a  foreclosure. 

Iiaadlord  and  tenant— fotoppel  of  tenant  to  assert  tltle.—^^ited  in 
Brenner  v.  Bigelow,  8  Kan.  496,  holding  that  a  tenant  was  not  estopped  to  as- 
sert his  own  title  and  right  to  possession  in  a  suit  to  quiet  title  against  a  mort^- 
gagee  of  his  landlord  having  only  a  lien  on  the  property. 

Attaehment— Lien.— Cited  in  Bullene  y.  Hiatt,  12  Kan.  98,  holding  that  an 
attachment  lien,  though  not  an  eatate  in  the  land,  is  such  a  Tested  interest 
therein  that  it  cannot  be  affected  by  any  subsequent  act  of  the  debtor. 

Limitation  of  aotioma Cited  in  Fuller  y.  Wells,  Fargo  &  Co.,  42  Kan. 

561,  22  Pac.  561,  holding  that  a  proceeding  to  amerce  a  sheriff  under  Civ.  Code 
Prac.  §  472,  for  omission  of  official  duty,  was  barred  by  the  oxve-year  statute; 
McLane  v.  Allison,  7  Kan.  App.  263,  53  Pac.  781,  holding  that,  where  a  note  se- 
sured  by  a  mortgage  is  barred,  the  mortgage  is  also  barred.. 

Cited  in  note  in  21  L.  R  A.  557,  on  effect  of  statutory  bar  of  prindpal  debt 
on  right  to  foreclose  mortgage  or  deed  of  trust. 

Hote— Defense— Contemposaneons  agreement.— Cited  in  note  in  43  L.  R. 
A.  473,  on  contemporaneous  agreements  and  their  breach  as  defense  to  note. 

Same— Negotiability.— Cited  in  note  in  95  Ii*  B.  A.  637,  on  Degetiability  of 
note  secured  by  mortgage' as  affected  by  provisions  in  mortgage. 

2  KAN.  392,  REEDY  ▼•  GIFT 

2  KAK.  401 »  HEFFERLIN  t.  SINSINDERFER,  86  AM.  DEC.  593 

2  KAK.  405,  ROT  t.  STATE 

Homicide— Indictment— Snffioien€y.*<i^ited  in  State  ▼.  Pierce,  28  Kan.  153, 
holding  an  indictment  for  murder  sufficient. 

Same— ConTietion  nnder  indictment.— Cited  in  note  in  21  L.  B.  A.  (N.  S.) 

7,  on  conviction  of  lower  or  different  degree  in  prosecution  for  homicide. 

Jnrora-^ompetenoy.— <!;ited  in  State  v.  Bane,  1  Kan.  App.  537,  42  Pac  376, 
holding  that  one  who  has  heard  detailed  statements  of  occurrences  in  relation 
to  the  commission  of  a  crime,  but  had  neither  formed  nor  expressed  an  opinion 
as  to  the  guilt  of  accused,  waa  not  disqualified  as  a  juror. 
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Cited  in  note  in  80  Am.  Dee.  520,  on  bias  or  opinion  as  ground  for  challenge 
to  jurors;  in  35  L.  R.  A.  (K.  S.)  991,  on  opinioA  gained  from  newspaper  as 
disqualifying  Jnror  in  criminal  case. 

2  KAN.  410,  SfcBBIBE  ▼.  HARTWBUi 

Brror,  writ  of— Objectioiu  below.— ^ited  in  Green  r.  Dunn,  5  Kan.  254; 
Kansas  City  v.  Breyfogle,  8  Kan.  App.  276,  55  Pac  508--holding  that  the  ques- 
tion whether  a  petition  states  facts  sufficient  to  constitute  a  cause  of  action 
cannot  be  raised  for  the  first  time  in  the  appellate  court. 

Appearanoe— Jurisdiction  aoqnived  by.— Cited  in  Carver  v.  James  Shelly 
&  Co.;  17  Kan.  472;  Missouri  Pac.  R.  Co.  v.  Lea,  47  Kan.  268,  27  Pac.  987; 
Holderman  v.  Jones,  52  Kan.  743,  84  Pac.  S52— holding  that  the  voluntary  ap- 
pearance of  a  party,  which  recognizes  the  general  jurisdiction  of  the  court,  or 
which  is-  not  made  for  the  special  purpose  of  contesting  such  jurisdiction,  or 
some  other  special  purpose,  is  a  general  appearance  and  confers  jurisdiction. 

Prooess— Service  by  publioation—AIEdaTit.— Cited  in  Spaulding  v.  Polley, 
28  Okl.  764,  115  Pac.  864,  holding  an  aflulavit  for  service  by  publication  suffi- 
cient, although  not  stating  that  service  cannot  be  had  on  defendant  withm  the 
state. 

2  KAK.  416,  HADI.EY  ▼.  BROWK 

Z  KAK.  419,  WISB  ▼•  STATE,  85  AIL  IMBO.  S9S 

Indietment—Becitals— Grand  Jvry.— Cited  in  Keith  r.  Territory,  8  Okl. 
307,  57  Pac.  834,  holding  that  a  recital  in  an  indictment  that  the  grand  jurors 
have  been  *Mnly  summoned,  ixhpaneled,  and  sworn"  was  sufficient  to  show  that 
they  were  the  lawful  jurors  for  the  particular  county. 

Homicide— EvideiLoe— Character  of  deceased.— Cited  in  State  v.  Potter, 
13  Kan.  414,  holding  that  the  state  could  not  in  the  first  instance  show  the 
character  or  reputation  of  deceased  as  a  quiet  and  peaceable  man ;  Stat^  v. 
Riddle,  20  Kan.  711,  holding  that  evidence  that  deceased  was  a  quarrelsome, 
turbulent,  and  violent  man  was  improper. 

Distinguished  in  State  v.  Keefe,  54  Kan.  107,  88  Pac.  302,  hoMiag  that,  on 
the  issue  of  self-defense,  where  there  was  evidence  of  an  assault  on  accused  by 
deceased,  acensed  might  properly  be  permitted  to  show  the  character  of  de- 
ceased as  to  ferocity,  etc. 

Cited  in  note  in  97  Am.  Dec  174  (par.  2),  on  evidence  of  deceaaed'ci  quarrel- 
some and  desperate  character;  ia  SX.  R.  A.  (N.  S.)  858,  854,  on  character  and 
reputation  of  deceased  «b  aflSecting  homicide. 

2  KAN.  432,  BTATB  ▼•  THOMPSON 

IntojdcatiiiB  liqnort—^ramsl&op   law-«43onatitiitioiLality.— Followed    in 

State  V.  Young,  3  Kan.  445,  holding  the  dramshop  law  constitutional. 

Complaint,  iadietment  or  isifomatitfa— NosatiTing  j^roviaos  or  es* 
oeptions^— Cited  in  City  of  Kansas  City  v.  Garnier,  57  Kan.  412,  46  Pac.  707; 
State  V.  Thurman,  65  Kan.  90,.  68  Pac.  1081;  State  v.  Buig,  83  Kan.  273,  111 
Pac  180;  State  v.  Kaemmerling,  83  Kaji.  387,  111  Pac  441,  31  L.  R.  A.  (N.  S.) 
781;  Smythe  v.  State,  2  Okl.  Cr.  286,  101  Pac  611,  139  Am.  St  Rep.  918; 
Garver  v.  Territory  of  Oklahoma,  5  Okl.  342,  49  Pac.  470;  State  v.  Davis,  43 
Wash.  116,1  86  PUc  201— holding  that  It  is  not  necessary  for  a  criminal  com- 
plaint, indictment,  or 'information  to  negative  a  proviso  or  exception  not  con- 
tained in  the  clause  of  the  act  or  ordinance  creating  the  offense,  such  a  proviso 
or  exception  being  a  matter  of  defense. 

Conatitutional  law— RetroaetiTo  'operation.— Cited  ih  'People  ex  rel. 
Dean  v.  Board  of  Com'rs  of  Grand  County,  6  Colo.  202,  holding  that  Const. 
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art.  V,  I  25,  prohibiting  the  passage  of  local  or  special  laws  locating  or  chang- 
ing county  seats,  was  wholly  prospective  in  its  operation;  Board  of  Gom*rs  of 
Fremont  County  v.  Perkins,  5  Wyo.  166,  38  Fac  915,  holding  that  Const,  art. 
12,  §  2,  requiring  the  Legislature  to  provide  by  general  law  for  organizing  new 
counties,  was  not  retroactive;  Mestas  v.  Diamond  Coal  &  Coke  Co.,  12  Wyo. 
414,  76  Pac.  567,  holding  that  a  constitutional  provision  prohibiting  the  enact- 
ment of  a  law  limiting  the  amount  of  damages  recoverable  for  the  injury  or 
death  of  any  person  was  prospective  in  its  operation. 

2  KAK.  438,  SCOTT,  KERR  A  CO.  ▼.  SMITH  . 

Sherifffl-^merceiiient.— Cited  in  Eaton  v.  McElhone,  6  Kan.  App.  225,  41) 
Pac.  695,  holding  that  the  fact  that  an  execution  creditor  received  from  the 
court  a  portion  of  the  money  returned  by  the  sheriff  did  not  prevent  him  from 
amercing  the  sheriff  for  the  remainder. 

2    KAK.    445,    FUIXEB    ▼•    BOARD     OF    COSI'RS    OF    JACKSON 
COUlfTY 

Municipal  oorpoTatloiui— Power  to  oreate.— Cited  in  Wagner  v.  Harris, 
1  Wyo.  194,  holding  that  the  Legislature  of  the  territory  had  power  to  create 
municipal  corporations. 

it  KAN.  454,  BXJRNES  ▼•  MAYOR,  ETC.,  OF  ATCHISON 

TazatioB^Injimetiom.— Cited  in  Blissonri  River,  Ft.  S.  A'Q.  B.  Co.  y.  Mor^ 
ris,  7  Kan.  210,  holding  that  a  court  of  equity  will  not  set  aside  a  tax  which  ia 
merely  voidable  or  restrain  its  collection,  unless  its  collection  would  be  inequi- 
table and  unjust;  Wyandotte  &  Kansas  City  Bridge  Co.  v.  Board  of  Com*rs  of 
Wyandotte  County,  10  Kan.  326,  holding  before  an  injunction  will  lie  to  restrain 
the  collection  of  a  tax  some  step  must  be  taken  by  the  taxing  officers  looking 
to  its  collection,  and  plaintiff  must  have  property  affected  thereby. 

Cited  in  note  in  69  Am.  Dec.  199,  on  injunction  against  collection  of  taxes  and 
assessments;  in  22  L.  R.  A.  702,  on  injunction  against  collection  of  illegal 
taxes. 

Iiegislatiire— Power.— Cited  in  Com'rs  of  Leavenworth  County  y.  Miller,  7 
Kan.  479,  12  Am.  Rep.  425,  defining  the  general  power  of  the  Legislature. 

Same— Power— Aid  to  railroads.— <^ited  in  Com'rs  of  Leavenworth  County 
V.  MiUer,  7  Kan-  479,  12  Am.  Rep.  425;  State  ex  reL  St  Joseph  A  D.  C.  R- 
Co.  V.  Cpm'rs  of  Nemaha  County,  7  Kan.  642— holding  that  the  Legislature  had 
power  to  pass  an-  act  granting  municipal  aid  to  railroads. 

Same— Delegation  of  legislatiTo  power.~Oited  in  note  in  69  Am.  Dec. 

514  (par.  1),  on  delegation  of  legislative  power  to  people  at  large. 

Municipal  corporations— Taxation~Anionnt.—Oited  in  Stewart  v.  Kansas 
Town  Co.,  50  Kan.  553,  32  Pac.  121,  holding  that  the  tax  levy  for  public  im- 
provements and  all  other  ordinary  expenses  in  cities  of  the  second  class  could 
not  exceed  10  mills  on  the  dollar  of  property  subject  to  taxation. 

Same— Creation.— Cited  in  People  ex  rel.  Boardman  v.  City  of  Butte,  4 
Mont  174,  1  Pac.  414,  47  Am.  Rep.  346;  Wagner  v.  Harris,  1  Wyo.  194-hold- 
ing  it  within  the  power  of  the  territorial  Legislature  to  create  municipal  corpo- 
rations. 

Sehools  and  Sol&ool  Districts— Tazation-Amonnt.— Cited  in  Marion  &. 
Mcpherson  R.  Co.  v.  Alexander,  63  Kan.  72,  64  Pac,  978,  folding  on 'the  amount 
of  taxes  leviable  by  school  districts. 

Pnblio  improTements— Assessments.«»Cited  in  note  in  35  L.  B.  A.  58,  oa 

personal  liability  to  pay  assessment  for  local  improvement* 
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2  KAN.  490,  CASE  t.  HAKNAH8 

Biflmissal    and    nonsuit— Involuntary    nonsnit-ilnfliiffloioney    of    evi- 

denoe.— <;;ited  in  Williams  v.  Norton,  3  Kan.  295,  holding  that,  in  an  action  on 
a  note,  a  dismissal  for  insufficiency  of  the  evidence  was  not  warranted. 

Same— Involuntary  nonsnit— Statute.— Cited  in  Bryan  v.  Pinney,  3  Ariz. 
34,  21  Pac.  332,  holding  tliat,  under  Rev.  St  1887,  par.  764,  an  involuntary  non- 
suit could  not  be  granted. 

Same— Nonappearance.— Cited  in  Kansas  City,  W.  &  N.  W.  R.  Co.  v.  Walker, 
50  Kan.  739,  32  Pac.  365,  holding  that,  where  plaintiff  failed  to  appear  for 
trial  and  defendant  filed  no  counterclaim  or  set-off,  the  cause  should  be  dismissed 
without  prejudice. 

Jndement— Jurisdiction— Notioe.— Cited  in  Mas  tin  v.  Gray,  19  Kan.  458, 
27  Am.  Rep.  149;  McNeill  v.  Edie,  24  Kan.  108— holding  that  a  personal  judg- 
ment without  notice  to  defendant  was  void. 

Error,  writ  of— Immaterial  error.— Cited  in  Seckler  v.  Delfs,  25  Kan.  159, 
holding  that  a  judgment  of  dismissal  on  demurrer  by  a  justice  of  the  peace  and 
the  entry  of  a  judgment  for  all  the  defendants,  including  those  who  did  not  de- 
mur, was  not  error. 

Execution— Sale— Title.— Cited  in  Schott  v.  Linscott,  80  Kan.  536,  103  Pac. 
997,  holding  that  a  sale  on  execution*  under  a  void  judgment  conveyed  no  title 
to  the  purchaser. 

2  KAK.  496,  FIRB£AN  ▼.  BLOOD 

Bills  and  notes— Indorsements.— Cited  in  Fuller  y.  Scott,  8  Kan.  25,  hold- 
ing that  the  holder  of  a  note  indorsed  in  blank  has  authority  to  fill  up  the  blank, 
at  any  time  before  or  during  the  trial  of  an  action  thereon,  with  the  implied 
contract  of  guaranty,  not  inconsistent  with  the  understanding  of  the  parties; 
Whittenhall  v.  Korber,  12  Kan.  618,  referring  to  cited  case  as  to  construction  of 
indorsement  in  blank;  Sarbach  v.  Jones,  20  Kan.  497;  Withers  v.  Berry,  25 
Kan.  373;  C.  S.  Jones  &  Bro.  v.  Kuhn,  34  Kan.  414.  8  Pac.  777;  Fullerton 
V.  Hill,  48  Kan.  558,  29  Pac.  583,  18  L.  R.  A.  33— holding  that  strangers  to  a 
note,  indorsing  it  in  blank  at  the  time  it  is  made,  and  before  delivery  to  the 
payee,  are  presumed  to  be  guarantors;  Lank  v.  Morrison,  44  Kan.  594,  24  Pac. 
1106,  holding  that,  where  the  owner  and  holder  of  note  sells  and  indorses  the 
note  after  maturity,  signing  his  name  after  the  original  payee,  he  is  an  indorser, 
and  not  a  joint  maker. 

Distinguished  in  Bradford  v.  Pauly,  18  Kan.  216;  Cornett  v.  Hafer,  43  Kan. 
60,  22  Pac.  1015;  Talley  v.  Burtis,  45  Kan.  147,  25  Pac.  603— holding  as  to  the 
liability  of  indorsers  in  blank. 

Cited  in  note  in  29  Am.  Dec.  299,  on  blank  indorsement  of  note  by  stranger; 
in  56  Am.  Dec.  359  (par.  1),  on  indorsement  of  negotiable  paper  by  stranger; 
in  18  L.  R.  A.  33,  on  liability  of  stranger  indorsing  commercial  paper  before  de- 
livery. • 

Frauds,  statute  of.— Cited  in  Fuller  v.  Scott,  8  Kan.  25,  holding  that  an  in- 
dorsement in  blank  on  a  promissory  note  was  a  contract  valid  within  the  statute 
of  frauds. 

Instmctions—Reiriew.— Cited  in  note  in  99  Am.  Dec.  125,  on  instructions  to 
jury  and  requisites  to  obtaining  review. 

Assigned  claim— 8et-off.— Cited  in  note  in,23  L.  R.  A.  309,  on  set-off  against 
assigned  claim  of  debtors  demand  against  assignor. 
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Hon.  SAMUEL  A.  KINGMAN,'  f  Associate  Justioim, 


John  Lankan  v.  Patbiok  Clavin. 

1.  Rsfbbbncb:  Waiter,  A  party  cannot  go  through  all  the  steps  of  a 
trial  before  a  referee  without  objection,  and  then  invoke  the  action  of 
the  court  to  set  it  aside,  because  of  error  in  the  proceedings  of  the 
referee. 

2«  Partnership:  Accounting:  Issue.  In  an  action  where  each  party 
asks  for  an  accounting  between  partners,  and  where  the  petition  sets 
forth  a  partnership  in  the  grocery  and  farming  business,  and  th')  answer 
admits  the  partnership  in  the  farming,  but  at  first  denies  partner- 
ship in  the  groceiy  business/  and  afterward  sets  out  that  the  partner- 
ship in  the  grooeiy  business  commenced  at  another  time  and  had  been 
closed  up  by  dissolution,  and  where  the  report  of  the  referee  finds  a  part- 
nership in  the  farming  and  in  the  grocery  business,  and  takes  an  account- 
ng  therein,  held^  that  the  part  of  the  answer  admitting  the  partnership 
oust  be  taken  as  true;  that  there  was  no  issae  as  to  the  existence  of 
cuch  copartnership,  and  that  in  taking  an  account  by  the  referee  under 
u  special  reference  to  state  an  account,  the  referee  did  not  exceed  his 
authority.        

5ora.— See  SkrugffB  t.  Suutll,  I  Xae.,  478,  end  note:  referenee  Bvltom  v.  Lamp' 
9^a*i,  Id  .  107 
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3.  :  Findings  of  referee.    The  referee,   in  stating  an  aoooont, 

woald  be  compelled  as  a  preliminary  to  find  the  time  of  commence- 
ment and  termination  of  a  partnership,  if  that  were  a  fact,  and  its  ex- 
tent and  character.  [*ld]  The  amount  of  the  assets  of  the  partnership 
in  this  case  was  an  essential  part  of  the  facts  necessary  to  be  presented, 
and  tl^is  is  not  changed  because  a  part  of  these  assets  were  realty, 

4.  When  the  report  shows  the  relative  interest  of  the  partners  in  the 
partnership  assets,  that  the  interest  of  the  plaintiff  was  greater  than 
that  of  defendant  by  9486.15,  with  interest,  and  deduces  as  a  legal  con- 
clusion that  plaintiff  ought  to  have  judgment  against  the  defendant 
fur  that  amount,  held,  that  such  conclusion  of  law  is  reviewable;  that 
defendant  owed  that  amount  to  the  firm,  not  to  plaintiff;  and  that 
judgment  by  the  court  for  that  amount,  in  h,wot  of  plaintiff,  against  the 
defendant,  was  error. 

Error  from  Leavenworth  District  Court. 

The  petition  below,  filed  in  the  District  Court  of  Leaven- 
worth county,  8et3  forth  an  equal  partnership,  commencing 
April,  1858,  in  farming  and  grocei^y  basinese,  for  an  indefi- 
nite period,  alleging  that  plaintiff  put  in  $1,000,  and  defend- 
ant $600;  that  the  partnership  was  never  dissolved;  that 
defendant  converted  to  his  own  use,  without  accounting 
therefor,  partnership  moneys;  a  demand  of  settlement  and 
refusal,  praying  for  a  dissolution  of  the  partnership,  an  ac- 
counting and  judgment. 

The  answer  denies  the  partnership  in  the  grocery  keep- 
ing and  farming  business,  and  sets  up  a  partnership  in  the 
grocery  business,  commencing  August,  1858,  and  continuing 
to  April,  1859,  at  which  time  the  partnership  was  dissolved 
and  wound  up,  and  sets  forth  an  eqnal  partnership  com- 
mencing December,  1859,  in  farming,  giving  sums  furnished 
and  receipts  by  each  respectively,  claiming  a  balance  due 
defendant,  praying  for  an  accounting  and  judgment. 

The  case  was  referred  to  ^^  Hiram  Griswold,  special  ref- 
eree, to  state  an  accuunt  between  the  parties  herein,  with 
instructions  to  report,"  etc. 

A  report  was  filed  by  the  referee,  finding  substantially, 
1st.   That  thfi  parties  were  partners  in  the  grocery  business 
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and  in  farining,  each  sharing  equally.  2d.  That  plaintiff 
advanced  $1,012.42,  and  defendant  $425.91,  and  that  plaintiff 
is  entitled  to  judgment  against  the  defendant  for  the  differ- 
ence, viz.:  $486.51,  with  interest  from  April  15th,  1859. 
[*19]  3d.  That  the  parties  hold  certain  partnership  real 
property,  describing  it,  with  title  in  defendant,  and  that 
plaintiff  is  entitled  to  a  deed  for  a  moity  thereof.  4th.  That 
the  interest  of  defendant  in  said  property  is  liable  for  the 
balance  due  plaintiff. 

A  motion  was  made  to  strike  out  portions  of  the  report, 
and  a  motion  to  set  aside,  which  motions  were  overruled; 
to  which  rulings  of  the  court  defendant  excepted,  and  also 
excepted  to  the  entry  of  judgment,  which  was  substantially 
confirming  the  report  of  the  referee,  that  plaintiff,  Olavin, 
have  and  recover  from  defendant,  Lannan,  $781.75,  and  that 
the  partnership  property  be  sold  for  cash,  as  under  execu- 
tion, and  the  proceeds  of  sales  of  one  undivided  oue-half 
of  the  said  property  to  be  applied,  first,  to  the  payment  of 
the  costs  of  this  suit;  second,  to  the  payment  of  the  judg- 
ment, and  the  balance  brought  into  court — each  party  to  pay 
one-half  the  costs.  The  case  came  to  this  court  on  the  ex- 
ceptions taken. 

B.  Oray^  for  plaintiff  in  error:  * 

An  issue  having  been  raised  by  the  pleadings  on  the 
partnership,  set  out  in  the  petition,  that  issue  must  be  first 
settled  before  an  account  could  be  stated  concerning  that 
partnership.  This  issne  certainly  could  not  be  tried  by  the 
referee  under  this  ord'er  of  reference. 

This  is  not  a  reference  of  the  who^e  case.  It  is  simply 
a  reference  for  the  purpose  of  stating  an  account  between 
the  parties,  and  presumes  the  fact  of  the  existence  of  a 
partnership  to  have  been  previously  settled.  The  existence 
of  one  partnership  (the  one  set  out  in  the  answer),  was  thus 

*nM  OMM  ifM  «]ao  tigqedby  E.  StilUiigB,  for  plaintiff  In  cRor. 
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previonsly  settled  by  the  pleadingB  in  this  case,  and  the 
referee  should  have  confined  his  report  to  the  account  aris- 
ing out  of  that  partnership. 

[*20]  Had  the  order  of  reference  been  broad  enough  to 
embrace  the  whole  issusy  the  report  should  have  been  set 
aside,  as  the  fact  of  the  existence  of  the  partnership  would 
not  constitute  an  issue  referable  under  the  Code,  without  the 
consent  of  parties,  which  was  not  given  in  this  case. 

The  rule  is  no  doubt  correctly  laid  down  that  where  the 
main  issue  to  be  established  does  not  call  for  evidence  of 
accounts  between  the  parties,  it  must  be  first  tried  by  the 
court,  and  if  upon  its  decision  it  appears  that  an  account- 
ing is  necessary  between  the  parties  before  judgment,  the 
court  will  make  an  interlocutory  order  directing  such  ref- 
erence and  suspend  final  judgment  until  the  coming  in  of 
the  report.  (Ist  Vol.,  2d  Ed.,  Van  Saridford's  Eq.  Prac.,  p. 
325.  See,  also,  Draper  v.  Day^  11  How.  Prac.  R.,  439; 
Gheeaeborough  v.  Hauae^  5  Duer,  125;  Wilson  v.  ForaytK^ 
16  How.  Prac,  448;  Hill  v.  MoGwrthy,  8  Code  R.,  60; 
Chrahann  v.  Oolding^  7  How.  Prac,  226;  Gameronv.Free- 
man  eb  aL^  18  Id.,  310.  See,  also,  1st  Vol.,  2d  Ed.,  Van 
Sandford's  Eq.  Prac,  p.  324.  Also  note  to  last  authority, 
bottom  page,  324.  The  contrary  doctrine  which  seems  to 
be  countenanced  by  the  case  of  McMahan  v.  Allen  (10 
How.,  384),  is  clearly  incorrect,  and  that  case  may  be  re- 
garded as  overruled;  and  see  27  Barb.,  336.) 

Even  had  the  referee  in  this  case  jurisdiction  of  the  issue 
of  partnership  raised  by  the  pleadings,  and  had  he  found 
such  partnership  to  have  existed,  the*  report  was  irregular 
and  should  have  been  set  aside  for  the  reason  that  it  does 
not  state  an  account  between  the  parties. 

The  report  shows  that  very  many  items  of  an  account 
were  proved  before  him,  on  either  side,  during  the  examina- 
tion as  charges  by  the  one  against  the  other,  yet  he  ommit- 
ted  and  refused  to  state  an  account  as  directed  by  the  or- 
der on  the  ground,  as  stated  by  him  (page  10  of  report),  that 
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«<  they  kept  do  books,"  and  that  the  '^  account  conld  not  be 
stated  with  aocaraoj  if  atteaipted/'  which  are  no  sufficient 
excuses.  An  account  which  approximated  to  the  truth 
[*21]  might  have  been  made,  and  would  have  answered  the 
requirements  of  the  law. 

A  statement  of  the  amount  of  capital  each  put  into  the 
concern,  and  a  statement  of  the  amount  one  put  in  more 
than  the  other,  cannot  be  regarded  as  such  statement  of  an 
account  between  the  parties  as  was  contemplated  by  the 
order  of  reference  in  this,  nor  such  an  account  as  the  law 
requires.  The  report  finds  a  balance  of  $486.51,  with  in- 
terest on  the  same  from  April,  1859,  due  the  plaintiff.  It 
also  finds  the  farm,  lots,  and  personal  property,  partnership 
property,  purchased  with  partnership  funds.  It  finds,  fur- 
ther, that  the  interest  of  defendant  in  said  property  is  liable 
for  the  balance  due  plaintiff.    This  finding  is  erroneous. 

The  balance  due  the  plaintiff  should  be  paid  out  of 
the  partnership  assets  and  not  out  of  the  property  of  de- 
fendant. 

The  judgment  of  the  court  is  erroneous  in  this,  that  it 
orders  an  undivided  half  of  said  real  estate  and  personal 
property — ^being  the  interest  which  defendant  Lannan  holds 
in  the  same — to  be  sold  and  the  proceeds  applied,  1st.,  to 
the  payment  of  costs  herein ;  2d,  to  the  payment  of  the 
judgment  rendered  against  defendant  Lannan  —said  judg- 
ment being  for  excess  of  capital  put  in  by  plaintiff,  with  in- 
terest on  same.  Said  judgment,  if  paid  at  all,  should  be  paid 
out  of  the  partnership  property,  and  not  out  of  defendant's 
property. 

The  plaintiff's  petition  does  not  claim  any  real  estate  to 
be  partnership  property,  and  of  course  there  was  no  issue 
on  that  fact,  and  the  referee  was  wrong  in  making  a  finding 
of  that  kind;  and  the  court  erred  in  granting  an  order  for 
the  sale  of  real  estate,  so  fonnd,  as  personal  assets. 

Had  an  issue  of  that  sort  been  tendered  by  the  pleadings, 
defendant  would  have  been  entitled  to  a  trial   by  a  court 
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or  jary,  which  he  never  relinqaished,  and  on  each  trial 
[*22]  could  have  shown  that  it  was  not  personal  afiseta  of 
the  partnership, 

W.  P.  Oambell,  for  defendant  in  error. 

Ist  In  the  first  place,  the  fact  of  the  existence  of  the 
partnership  was  admitted  in  the  defendant's  answer.  The 
mere  difference  in  the  allegations  in  the  pleadings  as  to  the 
date  of  the  contract  is  immaterial. 

2d.  But  if  that  question  was  in  dispute,  and  not  refer- 
red, the  defendant  below  offered  evidence  upon  that  point 
and  permitted  the  plaintiff  to  do  so,  without  objection. 
Having  done  so,  he  will  not  be  allowed  afterwards  to  make 
the  objection  that  the  question  was  not  referred. 

3d.  No  objections  were  made  before  the  referee  as  to  the 
mode  of  proceeding,  and  no  exceptions  were  made  to  his 
report.  Both  parties  then  are  concluded  by  this  report 
upon  this  question,  if  the  decision  is  sustained  by  sutBcient 
evidence,  and  neither  party  will  be  allowed  to  raise  any  qnes- 
tion  upon  the  hearing  of  the  cause  upon  the  referee's  report, 
that  was  not  made  before,  and  passed  upon  by  the  referee. 
{Ketchv/m  v.  Clark^  22  Barb.,  319;  Morris  v,  Huaon^  4 
Seld.,  204;  Brewer  v.  Iriah^  12  How.  Prac,  481;  Lokin  v. 
Ef<e  E.  R.  Co.,  12  Id.,  412.) 

4th.  The  referee  is  required  to  sign  exceptions  taken  in 
the  progress  of  the  trial,  and  to  return  the  same  with  his 
report.  None  were  taken  on  this  trial.  (Oomp.  Laws  1862) 
173,  Sec.  298.) 

The  opinion  of  the  court  was  delivered  by 

Kingman,  J. — Defendant  in  error  brought  suit  against 
plaintiff  in  error  to  obtain  dissolution  of  a  partnership  and 
to  recover  a  balance  which  he  claimed  due  him.  The  peti* 
tioa  statte  that  the  partnership  was  formed  in  May,  1858,  to 
do  a  grocery  business,  and  that  in  December,  1859,  it  was 
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extended  8o  as  to  include  the  business  of  farming  on  Kioka- 
poo  Island. 

P23]  The  answer  denies  the  partnership  in  the  grocery 
business  at  any  time  or  place,  and  as  explicitly  admits  a  part- 
nership in  the  grocery  business,  commencing  about  August, 
1858,  and  avers  that  it  was  closed  by  dissolution  in  1859, 
and  claims  that  they  entered  into  the  partnership  as  to  the 
farming  in  December,  1859,  claiming  a  large  amount  due 
him  on  this  last  partnership,  and  asking  for  an  accounting 
therefor. 

The  case  was  referred  to  a  special  referee  to  state  an  ac* 
count  between  the  parties.  The  report  of  the  referee  was 
filed  at  the  next  term  of  the  court  without  objection,  and 
the  cause  continued. 

The  report  finds  that  the  partnership  as  to  the  grocery 
business  and  farming  were  one  and  the  same,  and  that  there 
was  no  dissolution,  and  that  the  plaintiff's  interest  in  the 
partnership  property  was  greater  by  9186.51  than  that  of 
the  defendant,  and  that  he,  therefore,  was  entitled  to  judg- 
ment against  the  defendant  for  tliat  sum. 

At  the  term  next  after  the  filing  of  t)ie  report  the. de- 
fendant moved  to  set  aside  and  also  to  strike  out  parts  of  it, 
both  of  which  motions  were  overruled,  and  judgment  was' 
rendered  on  the  report. 

The  evidence,  which  appears  by  the  report  to  have  been 
voluminous,  is  not  in  the  record.  No  exceptions  were 
taken  on  the  trial  before  the  referee  to  any  evidence  taken 
or  any  decision  of  the  referee;  while  evidence  was  taken 
for  both  parties  on  all  the  points  raised  in  the  pleadings,  or 
submitted  in  the  report  without  objection. 

So  far  as  the  referee  acted  within  the  limits  of  his  duties, 
there  was  no  ground  on  which  to  predicate  a  motion  to  set 
aside  the  report.  A  party  cannot  go  through  all  the  steps 
of  a  trial  before  a  referee,  without  objection,  and  then  in- 
voke the  action  of  the  court  to  set  it  aside  because  of  error 

2— dXAS. 
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in  the  proceeding  of  the  referee.  (22  Barb.,  319;  4  Com^ 
284;  4  Seld.,  205.) 

It  is  claimed,  however,  that  the  report  should  have  been 
set  aside  becaase  the  referee  exceeded  his  authority  in  tak- 
ing testimony  [*24]  and  passing  upon  questions  not  re- 
ferred to  him,  and  in  not  stating  the  account  sufBcientlj  in 
detail. 

Without  deciding  what  would  be  the  result,  were  the  I'e- 
port  open  to  these  charges,  we  are  satisfied  that  it  is  not 
liable  to  that  objection.  The  plaintiff  in  error  is  himself  in 
error  in  stating  that  the  partnership  in  the  grocery  business 
was  put  in  issue  by  the  answer.  While  it  is  denied  broadly 
and  squarely  in  tlie  first  paragraph  of  the  answer,  it  is  as 
expressly  and  fully  admitted  in  the  next  paragraph.  And 
by  every  principle  of  construction  the  part  admitting  it 
must  be  taken  as  true.  The  answer  sets  up,  however,  a 
different  time  for  the  commencement  of  the  partnership  in 
the  grocery  business  from  the  petition,  and  says  that  it  had 
been  dissolved  and  settled  up. 

Now  the  referee,  in  stating  an  account  would  be  com- 
pelled, as  a  preliminary,  to  ascertain  when  the  partnership 
commenced  and  when  it  expired,  if  that  were  the  fact,  and 
'also  the  extent  and  character  of  the  partnership.  In  most 
cases  these  facts  would  be  shown  by  the  partnership  agree- 
ment, but  in  this  case  there  appears  to  have  been  no  writ- 
ten agreement,  so  that  the  duty  of  ascertaining  them  by 
proof  became  a  necessity  before  the  referee  could  proceed  in 
itating  the  account.  They  were  a  part  of  the  facts  neces- 
i»ary  to  be  ascertained  in  discharging  that  duty,  and  we 
think  very  properly  were  stated  in  the  report,  being  legiti* 
mately  and  necessarily  embraced  in  the  order  of  reterence. 

It  is  farther  objected  to  the  report  that  it  does  not  pre- 
sent the  account  in  detail.  The  referee  in  his  report  states, 
for  reasons  given,  that  such  a  statement  is  impossible.  The 
parties  kept  no  books.  There  were  no  reliable  entries 
of  charges.    Both  parties  lived  off  the  partnership  business; 
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Bometimes  together,  and  sometimes  one  on  the  farm  and  the 
other  in  Leavenworth  at  the  grocery.  The  proof  is  repre- 
sented as  conflicting  and  contradictory  through  nearly  one 
hundred  pages.  The  report  is  full  as  to  the  ground  of  its 
conclusions,  and  satisfactory  in  its  reasons  why  the  [^5]  ac- 
count is  not  submitted  in  detail.  The  parties  themselves  had 
made  it  impossible,  and  as  such  had  invoked  an  accounting. 
Such  an  one  only  could  be  had  as  they  rendered  it  possible 
to  make. 

Again  it  is  urged  that  the  referee  exceeded  his  powers  by 
reporting  what  were  the  assets  of  the  firm;  that  is,  as  to 
the  real  estate,  because  there  was  no  allegation  that  there 
were  assets  in  the  pleading.  We  do  not  perceive  how  it 
makes  any  difference  because  a  part  of  the  assets  were  realty. 
The  amount  of  the  assets  was  a  necessary  and  essential  part 
of  the  facts  proper  to  be  presented  in  accounting  of  partner- 
ship business.  The  report  not  only  shows  the  state  of 
facts  as  to  the  relative  interest  of  the  partners,  but  goes 
further  and  adds  a  conclusion  of  law  which  is  clearly  re- 
viewable. 

The  report  shows  that  the  interest  of  the  plaintiff  in  the 
concern  was  greater  than  that  of  the  defendant  by  $486.51, 
with  interest  on  that  sum  from  April  15th,  1859,  and  de- 
duces from  that  fact  the  legal  conclusion  that  plaintiff 
ought  to  have  judgment  against  the  defendant  for  that 
amount.  This  is  error  of  law.  Defendant  owed  that 
amount  to  the  firm,  not  to  the  plaintiff.  If  defendant  ad- 
vanced that  amount  to  the  firm  he  would  then  have  as 
much  interest  in  the  partnership  as  the  plaintiff,  and  be  en- 
titled to  an  equal  share  in  the  distribution  of  the  assets, 
thus  getting  back  a  moiety  of  the  sum  he  had  thus  ad- 
vanced. The  court  entered  judgment  according  to  the  sug- 
gestion of  the  report. 

To  correct  this  error  the*  case  will  be  remanded  to  the 
District  Court,  with  instructions  to  so  modify  its  judgment 
as  to  order  the  sale  of  the  entire  partnership  property,  and 
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out  of  the  proceeds  arising  from  saoh  sale  to  pay,  first,  the 
oosts  of  the  proceediDg;;  and,  second,  the  amount  found  bj 
the  referee  to  be  due  the  plaintiff  below,  and  the  residue  if 
any,  to  be  divided  equally  between  the  parties. 
All  the  justices  concurring. 


[*26]   BSMJAION  BOKIFABT  V.  JoHK  DONIFHAH  ET  AL.* 

1.  Coob:  The  Civil  Code  took  effect  June  lat,  1859.' 

2.  LiHiTATiONS:  Statutory  construction.  Since  June  Ist,  1859,  there 
have  been,  and  are  in  force,  two  distinct  statutes  of  limitations;  one 
taking  effect  February  10,  1859,  the  other  June  1, 1859.  Section  1  of 
the  act  of  February  10, 1859  (the  amendatory  act)  is  a  nullity.  Section 
2  is  valid  from  that  date,  and  was  not  repealed  by  Section  14  of  the 
Code  of  February  11th.  Section  2,  construed  in  connection^  with  sec- 
tion 15  of  the  Code,  doss  not  conflict  with  section  14. 

3.   :  Contracts,  etc.    Actions  upon  contracts  made  beyond,  as  well 

as  those  upon  contracts  made  within,  the  limits  of  the  State,  are,  in  the 
absence  of  other  provisions,  included  in  section  20  of  the  Code  of  Feb- 
ruary 11,  1859.  Section  15  of  the  Code,  providing  that  when,  in  a 
special  case,  a  limitation  different  from  that  described  in  the  Code  is 
provided,  then  such  provision  shall  control,  excepts  the  cases  on  foreign 
contracts  mentioned  in  the  act  of  February  10.  The  limitations  of  the 
Code  do  not  apply  to  them. 

4.  :  Bills  and  notes:  Case  at  bar.  .  Action  on  promissory  note,  ex- 
ecuted in  Missouri,  dated  May  80,  1860,  pa]^ble  one  year  alter  date, 
commenced  July  81,  1863.  On  the  trial  it  was  admitted  by  defendants, 
as  pleaded,  that  defendants  (makers)  "at  the  time,  before  and  since 
the  cause  of  action  accrued,  were  out  of  the  State  of  Kansas,  and  non- 
residents thereof,  and  thus  have  been  absent  and  non-resident  for  the 
last  two  years.**    Held,  that  the  cause  of  action  was  not  barred. 

1.  See  Elliott  v.  Lochnane  ei  al.,  1  Km.,  [DABSler's  Ed.]  128,  and  notei 

KoiK.>-Fo]loired:  Hart  v.  Horn,  4  Kae.,  3312.    The  UmitaUon  Uws  of  other  Stetee, 

may,  by  Motion  23  of  the  Oode  (Daasler*e  0.  L.,  %  3848),  in  eoma  omo  ndooe  the  limits 

ttona  preeonbed  by  the  Code,  but  can  never  extend  them.    The  qoestton  of  praaenoe  or 

abeenoe  iram  the  State,  and  not  the  qneaUon  of  realdenoe  or  non-reetdeoce,  affeeta  the 

I  running  of  the  etatote  under  eeotion  31  of  the  Oode  (Id^  $  a6a4>.  (ffoggett  v,  Bm^reon, 

I  8  Km.,  363.    See,  alao,  Morton  v.  Sharkey,  1  Kaa.  [Daealer'a  Ed.],  S3B,  and  note; 

SwUkard  t»  BaUtu,  pott  *Wl.) 
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Error  from  Leavennjoorth  District  Court. 

AoTiON  commenced  July  31,  1863,  by  Benjamin  Boni- 
fant,  to  recover  $1,819.65,  the  amount  of  a  promissory  note, 
executed  in  Missouri,  May  30,  1860,  by  James  E.  Walker, 
and  John  Doniphan,  defendants,  payable  to  said  Bonitant 
one  year  after  that  date.  The  defendant,  Doniphan,  hav- 
ing property  in  this  State,  an  order  of  attachment  issued 
[*27]  with  the  summons,  and  certain  lands  were  thereunder 
attached.  Other  facts  sufficiently  appear  in  the  opinion  of 
the  court.  Judgment  was  given  for  defendants  in  the  court 
below,  and' plaintiff  brings  the  case  up  on  error. 

Hiram  Orisvoold^  for  plaintiff  in  error. 

The  case  involves  the  construction  of  the  act  approved 
February  10th,  1859,  amendatory  of  the  "  civil  procedure 
act." 

The  plaintiff  in  error  claims  that  this  amendatory  act  is 
in  effect  but  part  of  that  portion  of  the  Code  relating  to  the 
limitation  of  actions,  and  is  to  be  treated  and  construed  in 
all  respects  as  though  it  was  a  section  constituting  a  part 
of  Title  II.  So  considered,  it  will,  of  course,  be  controlled 
by  section  28  of  the  Code,  by  the  provisions  of  which  sec- 
tion the  statute  ceases  to  run  whenever  a  debtor  is  out  of 
the  State.  The  two  statutes  are  to  be  taken  as  one.  Then 
the  law  will  stand  thus:  Actions  upon  a  contract  or  prom- 
ise in  writing,  must  be  brought  within  three  years,  and,  if 
made  beyond  the  limits  of  the  State,  within  two  years. 
But,  if  the  debtor  be  any  time  absent  from  the  State,  the 
time  of  [^28]  his  absence  shall  not  be  computed  as  any  part 
of  the  period  within  which  the  action  must  be  brought. 
The  object  of  the  statutes  of  limitation  shows  that  this  is 
the  proper  view  to  take  of  the  question.  They  are  statutes 
of  repose  for  the  protection  of  the  citizens  of  the  State  en 
acting  them. 
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Section  29  of  the  Oode  gives  to  a  non-resident  defendant 
the  benefit  of  the  statute  of  the  State  in  which  he  resides. 

In  cases  of  part  payment,  acknowledgment  or  promise 
in  writing,  an  action  may  be  broaght  within  the  period 
prescribed  for  the  same,  after  such  payment,  acknowledge 
ment  or  promise.  Now  if  the  amendatory  act  of  February 
10th  is  to  be  regarded  as  an  independent  -act,  standing  by 
itself,  and  in  no  manner  modified  by  the  provisions  of  otlie» 
parts  of  the  statutes  of  limitations,  then  part  payment,  ac- 
knowledgment or  promise  will  have  no  eifect  upon  the  cause 
of  action,  but  the  bar  of  the  statate  will  be  absolute  and  in 
vincible,  and  above  the  power  of  the  parties  to  avoid  ft. 
Should  it  be  said  the  construction  given  to  the  statute  on 
this  point  in  England  and  other  States  would  be  given  hera 
and  that  an  acknowledgment  or  promise  would  still  take  a 
case  oat  of  the  statute,  then  we  would  have  this  anomaly, 
that  in  all  cases  but  one  the  acknowledgment  must  be  in 
writing,  but  in  the  one  solitary  case  of  the  application  of 
the  two  year  statute  a  case  may  be  taken  out  of  the  statute 
by  a  promise  or  acknowledgment  not  in  writing.  Our  leg- 
islature never  intended  to  introduce  such  an  anomalv  and 
such  contusion  into  a  system  whose  object  and  whose  claim 
are  simplicity. 

Again:  can  the  creditor,  in  a  case  coming  under  the 
'*  amendatory  act,"  if  a  minor,  a  married  woman,  insane  or 
imprisoned,  bring  the  action  within  two  years  after  such 
disability  is  removed?  It  could  not  have  been  the  inten- 
tion of  the  legislature  to  bar  an  insane  person  of  his  action 
in  two  years,  and  while  his  insanity  continued.  Yet  it  has 
done  so,  unless  the  ^^  amendatory  act"  be  held  as  a  [*29]  part 
of  the  statute  of  limitations,  as  found  in  the  Code,  and  con- 
trolled and  modified  by  those  parts  of  it  which  modify  the 
statutes  embraced  in  sections  16,  25. 

The  act  limiting  the  time  for  bringing  an  action  to  two 
]^ear8  after  the  cause  of  action  accrued  was  approved  Feb- 
ruary 10,  1859,  and  took  effect  on  its  passage.    The  Oode 
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was  approved  February  11th,  and  took  effect  June  1,  1859. 
Hence  the  two  year  act  was  in  force  when  the  Code,  con- 
taining the  statatd  of  limitations,  was  approved  and  when  it 
took  effect.  Section  14  of  the  Oode,  approved  after  the  two 
year  act  took  effect,  it  will  be  remembered,  provides  that  all 
acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
that  act  are  repealed. 

The  act  of  February  10th,  called  "  an  amendatory  act,' 
if  it  is  an  independent  act,  unmodified  and  unaffected  in 
any  manner  by  any  of  the  provisions  of  Title  II.,  is  cer- 
tainly inconsistent  with  the  provisions  of  this  last  named 
act  It  is  inconsistent  with  the  provisions  of  Title  IL,  in 
this,  that  it  limits  the  time  of  commencing  actions  to  two 
years  in  those  cases  in  which,  by  the  provisions  of  Title  II., 
they  may  be  commenced  within  three  years.  If,  then,  this 
act  is  not  a  part  of  the  general  system  of  the  statutes  of 
limitation,  to  be  considered  only  as  an  additional  section  of 
the  Code,  then  it  is  repealed  by  section  14  of  the  Code,  and 
is  wholly  inoperative  and  of  no  force  or  effect. 

Hence,  the  defendants  claim  too  much.  ^N'otice  the 
broad  and  comprehensive  language  used  in  section  28  of  the 
Code,  bearing  in  mind,  also,  that  when  it  was  approved  the 
two  year  act  was  in  force.  It  says,  ^^  if,  when  a  cause  of 
action  accrues  against  a  person,  he  be  out  of  the  territory," 
etc.  The  language  is  not,  if,  when  a  cause  of  action  accrues 
against  a  person,  as  specified  in  this  actj  or  similar  lan- 
guage, showing  that  the  provision  is  to  have  a  restricted 
application,  but  it  is  sweeping.  In  all  cases  where  a  lim- 
itation is  interposed  by  statute  to  the  bringing  of  an  action 
against  a  person,  in  case  of  his  absence  from  [^30  j  the  State, 
the  statute  shall  not  run  during  his  absence,  but  shall  re- 
main dormant. 

The  iirst  section  of  the  two  year  act  says,  the  act  to 
which  it  is  amendatory-r-wbich  is  the  Code — shall  take  effect 
and  be  in  force  from  and  after  the  passage  of  that  act;  t.  d.,that 
part  of  it  of  which,  particularly,  it  was  amendatory,  shall  take 
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effect  and  be  in  force,  etc.  Bat  I  care  not  if  the  provision 
is  understood  as  extending  to  the  whole  Code.  It  shows 
that  it  was  the  intention  of  the  legislature  to  connect  the 
two  acts  together,  as  one  statute — to  make  them  as  one. 
That  is  just  what  we  seek  to  do  in  the  construction  we  con- 
tend for.  So  that,  during  the  absence  of  a  debtor  from  the 
State,  no  matter  where  the  contract  was  made,  the  statute 
of  limitations  does  not  run  in  his  favor. 

Bums  (&  Wolfe^  also  for  plaintiff  in  error. 

Section  28  of  the  Civil  Code  provides  that  if,  when  an 
action  accrues  against  a  person  he  be  out  of  the  territory, 
the  period  limited  for  the  commencement  of  the  action 
shall  not  begin  to  run  until  he  comes^  into  the  territory, 
and  if  after  the  cause  of  action  accrues  he  depart  from  the 
territory  the  time  of  his  absence  shall  not  be  computed  as 
any  part  of  the  period  within  which  the  action  must  be 
brought.  Section  29  of  the  Code  only  militates  in  our  fa- 
vor if  it  effects  the  case  at  all,  as  the  statute  of  the  State  of 
Missouri  was  ten  years. 

The  act  called  the  "  amendatory  act '^  provides  that  on 
instruments  of  this  character,  made  out  of  the  State,  suit 
shall  be  brought  within  two  years  after  cause  of  action 
accrued.  (See  Comp.  L.,  232.)  This  act  became  a  law  on 
the  10th  day  of  February,  1859,  by  its  own  terms.  Subse- 
quently on  the  11th  day  of  February,  1859,  the  Civil  Code, 
with  the  28th  section,  became  a  law. 

[■*31]  This  latter  act  then  must  either  repeal  or  qualify  the 
said  **  amendatory  act.*'  It  is  vain  to  urge  that  the  Civil 
Code  was  put  in  force  by  the  act  called  the  "  amendatory 
act,"  for  the  act  could  not  be  given  effect  until  it  became  an 
act,  which  was  not  until  Feb.  11,  1859. 

But  a  popular  interpretation  of  the  two  acts  is  to  view  the 
two  as  one  and  the  same  act,  reconciling  the  provisions  of 
each  to  the    other,    the  28th    section  of   the  **  civil  pro- 
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eedure  act,"  qaaliijing  and  applying  with  all  its  force  to 
both  acts. 

Now,  the  issue  of  limitations  in  this  case  depends  upon 
the  question  of  the  application  of  the  28th  section  to  the 
two  years'  statute  or  the  repeal  of  the  two  years'  statute  by 
the  Civil  Code,  and  second  as  to  whether  its  provisions 
affect  non-residents  as  well  as  citizens  of  the  States  tem- 
porarily absent.  In  affirming  the  first  point  the  following 
authorities  are  referred  to.  It  is  a  known  rule  of  law  that  a 
statute  takes  effect  from  its  date.  (Ist.Eent  Com.,  p.  601 ; 
7  Wheat,  164;  Mar.,  465;  Dwarris  on  Statutes,  668-9,  694; 
Smith's  Com.,  p.  649,  Sec.  503,  latter  part.) 

The  two  year  statute  undertakes  to  put  the  Code  into 
effect  from  its  date,  thus  referring  to  it  and  making  it  part 
of  the  same  act,  consequently  the  two  statutes  must  bo  rec- 
onciled so  as  to  leave  both  in  force,  or  the  Code  is  to  be  re- 
garded subsequent  and  conti*olling,  if  not  repealing  the  two 
year  act,  for  this  ^^  amendatory  act"  proposes  what  it  can- 
not do,  to  give  e£feot  to  an  act  of  the  legislature  before  its 
passage. 

On  the  point  of  the  application  of  the  provisions  of  this 
28th  section  to  non-residents  and  foreigners,  as  well  as  to 
tliose  who  are  citizens  and  temporarily  absent,  in  affirmance, 
the  following  authorities  are  referred  to:  (Angeil  on  Lim., 
Sec.  206-7;  Buggies  v.  Keeler^  3  Johns.,  264;  Von  Hermil 
V.  P(yt'ter^  11  Met.,  215;  Dwightv,  Clarkf7  Mass.,  616; 
Little  V.  Blounty  16  Pick.,  363;  Faw  v,  Robinson^  3 
Cranch,  174 ;  Graves  v,  Weeks^  19  Vermont,  [*32]  [i  Washb.,] 
178 ;  Estus  V.  Rawlins^  6  How.  [Miss.],  258 ;  King  v.  Lane^ 
7  Mo.,  241 ;  Ford  v.  Bdboook.,  2  Sanford,  618,  from  626  to 
629.) 

On  tlie  point  of  the  insufficiency  of  the  defendant's  an- 
swer, plaintiff  relies  upon  the  following  authorities:  (4  Ja- 
cobs' Law  Die,  179;  Parsons  Mercantile  Law,  248;  Sedg. 
on  Stat,  and  Const.  Law,  114;  Byles  on  Bills,  429.) 
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Hemingrcky  db  Oambelly  for  defendants  in  error: 

1.  The  cause  of  action  was  barred.  (Comp.  L,  232, 
Sees.  1,  2,  8.) 

2.  This  act  does  not  refer  to  tlie  act  establishing  a 
Civil  Code  as  c^pprovedj  but  as  ^'  passed,"  and  qualifies  and 
controls  the  general  provisions  of  that  act  on  this  subject 
{Bank  of  Alabama  v.  Dalton,  9  How.  [U.  S.],  522.) 

3.  Applying  the  usual  rules  of  interpretation  to  this 
statute,  and  full  force  must  be  given  to  its  provisions. 
What  was  the  object  to  be  obtained!  To  cut  off  all  suits 
on  contracts  entered  into  outside  of  the  State,  unless  suit 
should  be  brought  within  two  years.  (Sedg.  Stat,  and 
Const.  L.,  229,  et  acq.) 

4.  Whether  this  act  is  considered  amendatory  to  the 
general  act,  or  both  statutes  are  considered  in  pari  materia^ 
the  court  should  give  them  such  a  construction  as  tliat  both 
may  have  some  effect,  and  that  the  one  may  have  som<< 
operation  not  embraced  in  the  other.    (Sedg.,  249.) 

5.  Of  two  laws  the  one  will  be  preferred  which  is  less 
general  and  which  approaches  nearer  to  the  point  in  ques 
tion.    (Sedg.,  281.  §  6.) 

The  opinion  of  the  court  was  delivered  by 

Cbozieb,  C.  J. — A  suit  was  instituted  in  the  District  Court 
of  Leavenworth  county  by  the  plaintiff  in  error  against  the  de- 
fendants in  error  on  the  31st  day  of  July,  1863,  upon  a  prom- 
issory [*83]  note,  executed  in  Missouri  on  the  30th  day  of 
May,  1860,  payable  in  one  year  after  date.  The  petition, 
after  the  usual  allegations,  contained  the  following:  <^  That 
at  the  time,  before  and  since,  this  cause  of  action  accrued 
against  the  defendants,  they,  the  said  defendants,  were  out 
of  the  State  of  Kansas,  and  non-residents  thereof,  and  have 
been  and  remained  absent  and  non-resident  tor  the  last  two 
years.'' 
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A  general  denial  was  filed  by  both  defendants,  and  Doni- 
phan filed  a  separate  answer  alleging  that  two  years  elapsed 
between  the  giving  of  the  note  and  the  bringing  of  the 
suit,  and  <^  therefore  the  defendant  Doniphan  pleads  the 
statute  of  limitations  as  made  and  established,''  etc.  Upon 
the  trial  of  the  oanse  the  execution  of  the  note  in  Missouri 
and  the  absence  of  the  defendants,  as  stated  in  the  petition, 
were  admitted.  The  court — a  jury  having  been  waived — 
found  for  the  defendants  on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitations,  and  rendered  judgment 
accordingly.  The  petition  in  error  is  filed  to  reverse  that 
judgment. 

The  question  presented  for  our  consideration  is:  Can  a 
suit  be  maintained  in  this  State,  upon  a  note  executed  in 
another  State,  when  the  action  is  commenced  more  than  two 
years  after  the  note  fell  due,  and  the  defendants  are,  during 
the  whole  time,  absent  from  the  State}  The  solution  of 
this  question  will  depend  upon  the  construction  to  be  given 
the  provisions  of  the  Code  of  Civil  Procedure  and  the 
'^  supplemental  act,"  as  it  is  called,  which  was  approved  Feb. 
10,  1869. 

It  was  held  by  this  court  in  the  case  of  Elliott  v.  Loch- 
none  et  al.  (1  Kas.,  126),  decided  at  the  January  term,  1862, 
that  the  Code  took  effect  on  the  first  day  of  June,  1859.  Of 
the  correctness  of  that  decision  we  entertain  no  donbt. 
There  were,  therefore,  on  the  first  day  of  June,  1869,  and 
now  are,  in  force  in  this  State  two  distinct  statutes  of  limita- 
tion—the one  taking  effiect  Feb.  10,  1869,  and  the  [*34] 
other  June  1st  of  the  same  year,  unless  the  latter  act  re- 
pealed the  former. 

The  fact  that  there  was  not  in  existence  at  the  date  of 
the  approval  of  the  "  amendatory  act,"  any  *'  Code  of  Civil 
Procedure,  passed  February,  1859,"  to  be  put  in  force  by  the 
provisions  of  the  first  section,  could  not  impair  the  validity 
of  other  provisions  which  on  their  face  had  no  reference  to 
such  Code.    The  first  section  is  a  mere  nullity;  the  second 
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is  the  expression  of  the  legislature. on  a  subject  over  which 
they  had  complete  control,  and  must  be  regarded  as  valid 
from  and  after  February  10,  1869,  the  day  of  its  approval 

But  it  is  insisted  that  it  was  repealed  by  the  14th  section 
of  the  Code  and  had- no  binding  force  after  the  latter  took 
effect,  which  we  found  was  on  the  first  day  of  June,  1859. 
That  section  is  as  follows:  '^  Sec.  14.  All  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  act  are  re- 
pealed." To  determine  the  effect  of  this  section  it  will  bo 
necessary  to  consider  other  provisions  of  the  Code. 

"Sec.  19.  Civil  actions  other  than  for  the  recoTcry  of 
real  property,  can  only  be  brought  within  the  fo) 'owing 
periods. 

"Sec.  20.  Within  three  years  the  action  upoii  a  spe- 
cialty or  any  agreement,  contract,  or  promise  in  wrf  ting. 

"Sec.  15.  Civil  actions  can  only  be  brought  within  the 
periods  prescribed  in  this  title  after  the  cause  of  act  Ion  shall 
have  accrued;  but  where  in  special  oases  a  different  limita- 
tion is  prescribed  by  statute  the  action  may  be  commenced 
accordingly." 

Actions  upon  contracts  made  beyond,  as  well  as  those 
upon  contracts  made  within,  the  limits  of  the  State  would, 
in  the  absence  of  other  provisions,  be  included  in  section  20. 
Being  contracts  in  writing,  it  could  make  no  difference 
where  they  were  executed  so  far  as  that  section  would  ap- 
ply to  them.  But  section  15  provides  that  where  in  a 
[*35]  special  case  a  limitation  different  from  that  prescribed 
in  the  Code  shall  be  provided  by  statute,  that  the  provis- 
ions of  such  statute  shall  control.  Therefore,  if  the  cases 
provided  for  in  the  act  of  February  10th  are  "special  cases," 
the  limitations  of  the  Code  are  not  to  apply  to  them.  The 
provisions  of  section  20  are  very  general  and  include  every 
contract,  agreement  or  promise  in  writing,  no  matter  where, 
by  whom,  or  for  what  purpose  made,  except  as  limited  by 
section  19.  It  included  a  great  variety  of  "special  cases." 
It  would  embrace  contracts  for  the  repayment  of  money 
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loaned,  for  the  performance  of  labor,  for  tranaportation,  for 
mercbandise,  contracts  between  citizeoB  of  the  same  State 
and  of  different  States,  between  citizens  and  aliens,  con- 
^cts  made  within  and  without  the  State,  and  every  other 
conceivablp  contract,  if  in  writing.  £ach  of  those  ennmera- 
ted  might  without  violating  any  known  rule  of  interpreto- 
tion  be  said  to  be  a  '^special  case."  It  is  certainly  no 
stretch  of  construction  to  say  that  a  limitation  of  two  years 
with  reference  to  contracts  in  writing  executed  out  of  the 
State,  is  a  '^special  case"  within  the  meaning  of  section  li 
and  with  reference  to  section  20,  and  if  so  not  provided  for, 
or  intended  to  be  provided  for,  in  the  latter  section.  Con- 
sequently  the  ''amendatory  act"  and  section  20  construed 
in  the  light  of  section  15,  are  not  repugnant  nor  inconsist- 
ent, and  the  f'amendatory  act"  was  not  repealed  by  section 
14. 

The  action  in  the  court  below,  then,  would  have  been  bar- 
red,  if  there  was  nothing  in  the  case  to  take  it  out  of  the 
operation  of  the  ''amendatory  act."  The  petition  alleges, 
and  it  was  admitted  upon  the  trial,  that  the  defendants  were 
absent  from  the  State  from  the  making  of  the  note  until 
the  commencement  of  the  euit,  which  it  is  claimed  by  the 
plaintiff  takes  the  case  out  of  the  operation  of  the  statute. 

Section  28  of  the  Code  provides  *'that,  if,  when  a  cause 
of  action  accrues  against  a  person  he  be  out  of  the  territory 
[^36]  or  has  absconded  or  concealed  himself,  the  period 
limited  for  the  commencement  of  the  action  shall  not  begin 
to  run  until  he  has  come  into  the  territory,  or  while  he  is 
so  absconded  or  concealed."  If  this  section  applies  to  the 
plaintiff's  cause  of  action  it  was  taken  out  of  the  operation 
of  the  statute. 

It  will  be  observed  that  the  language  is  general,  "if,  when 
a  cause  of  action  accrues,"  etc.  The  operation  of  the  section 
is  not  in  terms  confined  to  cases  in  which  a  limitation  is  pre- 
Bcribed  in  the  Oode.  The  language  is  broad  enough  to  in^ 
ftlude  every  cause  of  action  whether  it  be  a  "special  case,"  as 
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oontemplated  in  fiection  15,  or  the  limitation  be  prescribed 
in  the  Oode.  When  the  Code  was  adopted  it  is  reasonable 
to  presume  that  the  legislature  knew  of  the  existence  of  the 
act  of  February  10th,  and  if  they  intended  that  section  28 
should  have  no  application  to  '^special  cases"  where  a  limi- 
tation different  from  that  of  the  Code  was  prescribed,  they 
certainly  would  have  so  provided  by  excepting  them  from 
its  operation.  They  did  not  do  so.  Having  no  legislative 
,  power,  we  cannot  do  it. 

Our  conclusions  are  that  the  Code  took  effect  on  the  first 
day  of  June,  1859;  that  section  2  of  the  so  called  '^amenda- 
tory  act"  took  effect  February  10th,  and  was  not  repealed 
by  the  14th  section  of  the  Code;  and  that  the  provisions  of 
section  28  apply  to  cases  provided  for  in  each  act. 

We  are  of  opinion,  therefore,  that  the  court  below  erred 
in  giving  judgment  for  the  defendants,  and  the  judgment 
will  be  reversed  and  the  court  ordered  to  sustain  the  motion 
of  the  plaintiff  for  a  new  trial. 

All  the  justices  concurring. 


Benjamin  MoCbsauy  v.  Clinton  Cooebill  and  Gbobqb  B. 

Hines. 

1.  Nbw  Trial:  Error:  record.  Where  a  motion  for  a  new  tiial  is 
granted,  and  another  trial  is  had,  it  is  not  necessaiy  to  incorporate  into 
the  record  any  part  of  the  showing  made  to  sustain  any  of  the  groands 
upon  which  said  new  trial  was  granted. 

2. .    Where  in  such  a  case  the  record  shows  that  the  court  below 

gaye  a  bad  reason  for  gi*anting  the  new  trial,  but  also  shows  that  the 
motion  was  founded  on  several  sufficient  grounds,  some  of  which  neces- 
sarily required  extrinsic  proof,  and  fails  to  show  how  they  were  substan- 
tiated, it  is  the  duty  of  the  party  alleging  error  to  present  the  exact 
facts  and  not  merely  the  reasons  given  by  the  court  for  its  decision. 

KoTB. — Wbere  error  is  alleged  hi  Bustalning  a  motion  for  a  new  trial.  It  rnnat  appear 
■fflzmatlTdy  that  none  of  the  grounds  of  the  motioii  are  sniBeieiit  befoce  a  revecaal  en 
be  had.    (Byan  v.  Topeka  B,  Co.,  7  Kas.,  207.    Bee  also,  Bachu  v.  Clark,  1  Kaau,388 
and  notes.) 


JULY  TERM,  1864.  81 

Briaf  of  Defendants  in  Error. 

8.  ■ ;  PBAonoB.    It  seems  to  be  the  proper  practice  for  a  party, 

where  a  new  trial  is  icranted,  to  take  up  his  case  before  waiting  for  a 
final  determmation  of  the  action.  Under  §  4  of  the  act  of  1860  (amend- 
ing the  Code),  he  can  be  compelled  to  do  so  within  thirty  days  by  no- 
tice. 

Error  from  Leavenworth  District  Court. 

Ths  facts  appear  Id  the  opinion  of  the  ooart. 

8.  D.  Leoomptef  for  plaintiff  in  error: 

1.  The  new  trial  was  erroneonsly  granted.  If  this  be 
true,  it  settles  the  controversy  here.  This  conrt  ought  to 
order  the  first  verdict  to  stand  and  judgment  to  be  entered 
upon  it.  (1  Gr.  and  Wat.,  New  Tr.,  pp.  262-267-269; 
Civil  Code,  p.  1T4,  §  307;  p.  215,  §  524;  p.  218,  §  638.) 

[*38]  2.  The  correctness  of  the  law  as  expounded  by  the 
court  in  the  allowance  of  the  testimony  touching  the  rela- 
tions  of  the  two  defendants  as  principal  and  surety,  cannot 
be  controverted  here,  as  there  is  no  appeal  from  it.  (8 
Ohio,  33;  Srrdth  v.  Bmgy  1  Handy,  p.  271.) 

3.  The  question  which  is  surety,  belongs  to  the  court, 
and  should  have  been  decided  by  the  court,  and  it  was  er- 
ror to  submit  the  question  to  the  jury  on  the  last  trial, 
since,  if  the  court  was  right  at  all,  in  sustaining  the  motion 
for  new  trial,  it  was  only  so  on  the  ground  of  irregularity, 
in  submitting  that  question  to  the  jury.  (Civil  Code,  p. 
203,  §  461;  1  Handy,  p.  271;  3  G.  &  H.,  832.) 

TT.  P,  OarrAelly  for  defendants  in  error: 

1.  The  only  error  complained  of  is  that  because  the 
court,  as  it  is  alleged,  erroneously  granted  a  new  trial  to 
the  defendant  Hines,  therefore  it  should  have  granted  a  new 
trial  to  McCreary,  although  on  the  second  trial  there  was 
no  error  of  law. 

2.  The  granting  of  a  new  trial,  and  especially  in  cases 
where  doubtful  questions  of  law  arise,  is  not  error;  although 


32  SUPREME  COURT  OF  KANSAS, 

McCreary  v.  Cockrill  and  Hines. 

in  SQcli  a  case  it  might  be  error  to  refuse  a  new  triaL 
{Spafford  v.  Bradley y  20  Ohio,  74;  MoWhorter  v.  McMwr- 
rain,  26  Geo.,  164;  2  Graham  &  Wat.  New  Trials,  p.  47; 
Code,  §  148.) 

3.  Error  will  not  lie  on  the  judgment  of  a  court  grant- 
ing a  new  trial  after  a  second  trial  is  had.  {Helm  v.  Baa- 
settj  9  Mo.,  51;  Keating  v.  Bradford,  25  Id.,  86.) 

4.  The  evidence  is  not  set  out  in  the  bill  of  exceptions, 
and  the  court  will  presume  that  the  evidence  before  the 
jury  both  authorized  and  required  a  verdict  for  defendant 
Hines. 

5.  But  the  court  committed  no  error  in  granting  the 
new  trial.  {Sprigg  v.  Baiik  Mount  Pleasant^  10  Pet,  257; 
Fraser  v.  MoOonnell,  23  Ga.,  368;  Derby  Ba/iik  v.  Bdld^ 
win,  41  N.  H.,  435.) 

[*89]  6.  The  record  does  not  show  all  the  instructions 
of  the  court  on  either  trial,  and  therefore  this  court  cannot 
determine  whether  the  new  trial  was  properly  granted.  (12 
Ohio  S.,  213.) 

The  opinion  of  the  court  was  delivered  by 

KiNOMAK,  J. — ^The  defendant,  Olinton  Oockrill,  sued  the 
plaintifi*,  McOreary,  and  Hines  on  a  note,  signed  by  Mc* 
Greary  as  principal  and  Hines  as  security.  Hines  in  his 
answer  admitted  the  statements  in  the  petition,  but  claimed 
that  he  was  only  surety  in  the  note.  McCreary  denied  all 
the  statements  in  the  petition,  set  up  several  causes  of  de- 
fense, and  claimed  that  Hines  was  principal  in  the  note  and 
himself  surety. 

The  cause  was  submitted  to  the  jury,  and  they  found  for 
the  plaintiff,  and  that  Hines  was  principal  in  the  note,  and 
that  McCreary  was  surety.  Hines  moved  for  a  new  trial 
on  eight  different  grounds,  any  one  of  which,  if  true,  was 
a  sufficient  cause  for  granting  the  application.  A  new  trial 
was  granted,  and  on  the  second  trial  the  jury  found  for  the 
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plaintiff,  as  before,  bat  found  that  McOreary  was  priDcipal 
and  Ilines  was  sarety! 

The  whole  controversy  seems  to  tnrn  upon  the.  question 
of  which  was  the  security,  and  which  principal,  in  the  note. 
The  plaintiff  in  error  took  but  one  exception  to  the  rulings 
of  the  court,  and  that  was  to  the  court's  granting  a  new 
trial.  There  is  no  question  of  any  irregularity  or  error  in 
the  second  trial.  No  objections  are  made  to  the  proceed- 
ings connected  with  it.  But  the  plaintiff  in  error  insists 
that  the  second  verdict  should  be  set  aside  and  the  first  be 
allowed  to  stand,  because  the  court  erred  in  granting  a  new 
trial. 

The  bill  of  exceptions  states  that  the  new  trial  was 
granted  on  the  ground  that  the  court  was  not  fully  satisfied 
that  the  law,  as  it  had  been  expounded  on  that  trial,  was  cor- 
rect, and  that  "jp^Aap«"  it  was  error  to  have  allowed  the 
[*40]  testimony  with  regard  to  the  question  of  who  was 
principal  and  who  was  surety  on  the  note. 

The  exceptions  also  state  that  on  the  second  trial  "evi- 
dence  of  the  same  nature  was  allowed  and  instructions  of 
the  same  import  given." 

Plaintiff  in  error  naturally  feels  aggrieved  that  he  should 
be  deprived  of  the  benefit  of  a  verdict  properly  obtained  on 
the  first  trial,  which  he  lost  on  the  second,  on  the  same  evi- 
dence, and  under  similar  rulings  of  law,  which  would  be  the 
case  were  the  bill  of  exceptions  the  only  record  we  have  in 
the  case.  But  the  motion  for  a  new  trial  alleged  eight  dif- 
ferent and  sufficient  causes  for  a  new  trial.  The  new  trial 
being  granted  there  was  no  necessity  to  incorporate  in  the 
record  any  part  of  the  showing  made  to  sustain  any  of  the 
causes;  and  some  of  them,  if  true,  needed  extrinsic  evidence. 
Now*  how  are  we  to  know  that  the  new  trial  was  improperly 
granted?  That  we  must  know  before  we  can  declare  it  so. 
The  bill  of  exceptions  shows  that  the  court  gave  a  bad  I'ea- 
son  for  granting  a  new  trial,  and  that  is  all.  Had  the  same 
views  controlled  the  court  in  the  consideration  of  that  mo- 

3—3  KA9. 
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tion  that  prevailed  on  the  second  trial,  it  would  seem  that 
the  new  trial  wonld  have  been  denied,  and  yet  the  partj 
making  the  motion  might  have  been  entitled  to  the  re-ex- 
amination on  Borne  one  or  all  the  other  grounds  set  up  in 
his  motion.  We  have  no  means  ot  knowing  how  that  would 
have  been,  and  that  we  must  know  before  we  can  say  there 
was  error  in  allowing  the  motion.  It  may  well  have  been 
that  defendant,  Hines,  would  have  been  entitled  to  a  new 
trial  on  some  of  the  other  grounds  set  up  in  his  motion, 
and  yet  they  never  be  examined  by  the  court  below.  , 

That  court  having  determined  to  grant  the  motion  on  the  - 
ground  stated  would  not  desire  to  examine  the  other  points 
raised  or  hear  argument  upon  them.  Some  of  the  causes 
must  be  supported  by  affidavits.  They  form  no  part  of  the 
record,  and  it  was  the  duty  of  the  plaintiff  in  [*41]  error  to 
make  the  record  present  the  exact  facts,  not  the  reasons  which 
the  court  gave  for  its  acts.  We  have  properly  abstained 
from  deciding  the  question  whether,  under  the  Code,  a  party 
is  not  bound  to  take  up  his  case,  where  a  new  trial  is 
granted,  before  waiting  until  the  final  determination  of  the 
suit,  though  that  appears  the  proper  course  under  the  law. 
(Section  4  of  the  Amendment  of  1860.)  By  the  limitation 
in  that  section  provided,  he  can  be  compelled  to  do  it  with- 
in thirty  days  by  notice.  This  would  be  in  most  cases  be- 
fore the  new  trial.  Whether  that  was  not  what  was  in- 
tended in  all  cases,  we  leave  to  be  decided  when  that  ques- 
tion shall  necessarily  arise.    Judgment  Affirmed. 

All  the  jufltioee  concurring. 
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^^  t  _ 

John  Bbown  and  Janx  Bbown  v.  Abel  Belhabdb. 

1.  Indian  LAems.  Prior  to  the  treaty  of  June  8, 1825,  with  the  Kansas 
Indians,  they  had  the  **  Indian  title/*  {.  «.,  a  life  interest  in  the  usu- 
fruct of  a  body  of  land  in  eastern  Kansas,  including  that  in  contro- 
versy, the  United  States  holding  the  ultimate  title  charged  with  the 
interest  of  the  Indian  nation,  so  long  as  they  shoold  rmnain  a  nation. 
This  "  Indian  title/*  was  by  the  sixth  article  of  that  ireafy  vetted  in 
certain  individuals. 

2.  Dbsoent:  Indian  land.  From  the  death  of  L.  in  1847  or  1848,  to  the 
passage  of  the  act  of  Congress,  May  26, 1860,  the  whole  title  to  the 
land  in  question  (Kansas  Indian  Land),  was  in  the  government;  and 
that  act  operated  as  an  original  grant  to  certain  resarees  and  the 
"  heirs  of  deceased  reservees  **  mentioned  therein.  '*Heirs  of  deceased 
reservees,**  used  therein,  is  deacriptio  persona,  and  is  to  be  construed 
with  reference  to,  and  determined  by,  the  law  at  the  time  the  estate 
passed,  and  whoever,  under  the  law  of  this  State,  would  have  inher- 
ited, had  L.  died  May  26, 1860  (the  date  of  the  approval  of  the  act  of 
Congress),  are  the  persons  to  whose  benefit  the  grant  inured. 

8. :  Definition:  Statute  construed,  [*42J  It  was  not  intended  by 

'*  illegitimate,'*  used  in  the  act  of  1859,  to  mean  a  class  who  could  not 
inherit  from  the  father.  The  word  had  "  acquired  a  peculiar  and  ap- 
propriate meaning  in  the  law,**  within  the  meaning  of  subd.  2,  sec.  1, 
of  act  of  1859  (ch.  188,  Comp.  L.,  p.  838),  and  under  the  common  law, 
adopted  at  the  same  session,  as  **the  rule  of  action  and  decision,'*  it 
meant  '*  children  born  out  of  lawful  wedlock.**  There  must  have  been 
a  valid  marriage,  which  could  not  have  been  in  this  ease,  if  a  husband 
or  wife  were  liring,  the  marriage  relation  still  subsisting.  And  an  in- 
struction asked,  "  that  if  Mrs.  B.  and  L.  were  married  according  to  the 
forms  of  law,  the  issue  would  not  be  bastard,  although  Mrs.  B.  may 
have  had  another  husband  living  at  the  time;  and  if  L.  had  a  child  by 

'  Mrs.  B.  after  said  marriage,  the  child  would  be  entitled  as  heir  to  all 
the  interest  and  right  of  L.  in  the  land,  and  upon  the  death  of  the  child 
without  issue,  the  said  interest  would  pass  to  Mrs.  B.,  the  mother,** 
heldf  to  have  been  properly  refused. 

4. :  Legitimacy,    Section  10,  act  1855,  p.  808,  repealed  in  1859, 

would  not  cure  the  marriage,  as  the  child  was  bom  and  the  father  died 
before  the  end  of  1848,  and  the  record  does  not  show  that  the  child 
lived  in  1855;  and  there  was  no  estate  between  1848  and  1860. 

5. :  It  was  not  error  to  refuse  to  charge  that  Mrs.  Brown  would  be 

the  sole  heir  if  she  and  L.  were  lawfully  married,  and  that  L.  died 
prior  to  1860,  having  a  child  living,  which  child  died  pnor  to  1860, 
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leayinff  no  issue.  Under  sections  18  and  19  of  act  of  February  8,  1859, 
the  mother  could  take  only  in  case  thbre  was  neither  wife  nor  husband 
nor  issue  surviving.  Section  18  would  sustain  an  instruction  in  such 
case,  substantially,  "that  if  the  former  husband  of  Mrs.  B.  was  dead, 
and  afterward  Mrs.  b.  and  L.  were  married,  upon  the  death  of  L., 
without  children,  Mrs.  B.  would  be  the  only  heir,"  and  should  have 
been  on  request  given  to  the  jury. 

6, .    Under  section  24  (Comp.  L.,  471),  the  issue  of  a  man  and  his 

mifltress  might  inherit  firom  the  father,  if  recognized  in  the  manner 
pointed  out,  but  the  issue  would  be  illegitimate. 

7. .    The  law  at  the  time  the  estate  passes,  iumishes  the  rule 

of  descents. 

•  

Error  from  Jefferson  District  Court, 

This  action  was  commenced  in  April,  1862,  by  defendant 
in  error,  against  the  plaintiffs  in  error,  to  recover  section  or 
reserve  No.  9  of  Kansas  half-breed  Indian  lands  in  Jeffer- 
son conntj,  containing  six  hundred  and  forty  acres.  The 
cause  was  tried  October  27,  1863,  by  the  court,  and  judg- 
ment given  for  defendants.  A  new  trial  was  granted  under 
section  574:  of  the  Civil  Code.  May  6, 1864,  the  new  trial 
was  had  before  a  jury,  who,  under  the  charge  of  the  court, 
li>und  for  plaintiff  below  and  [*4r3]  judgment  was  entered  ac- 
cordingly. The  instructions  set  forth  in  the  opinion  of  the 
court  were  on  this  trial  asked  by  defendants  below  (plaint- 
iffs in  error),  and  refused.  The  case  comes  up  on  excep- 
tions to  that  ruling  of  the  court. 

Wilson  Shannon,  for  plaintiffs  in  error. 

J,  <6  D.  Brockway,  for  defendant  in  error. 

1.  The  act  of  Congress  of  1860  giving  to  the  heirs  of 
deceased  reservees  certain  lands  (p.  21,  acts  of  Congress 
1860,  as  modified  by  the  joint  resolution  of  1862,  p.  363), 
granted  the  land  described  in  the  petition  below  to  the  legal 
heirs  of  Lavontnre,  the  child  of  Francis  Lavonture.  It  is 
direct  and  positive  in  terms,  and  there  is  nothing  to  indi* 
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cate  that  Oongress  inteDded  any  other .  coDstrnction  to .  be 
placed  npon  it  14  either  is  there  anj  room  for  a  diffisrent 
constrnction  to  be  put  apoa  the  act.  To  give  it  tbb  cod 
straction  placed  upon  it  by  the  coansel  for  the  plaintiff  in 
error,  would  be  absard.  Lavoiitnre  died  in  1847  or  1848 
The  persons  upon  whom  the  law  of  the  land  at  the  time  of 
Lavonture's  death  cast  his  estate  became  bis  heirs,  and  no 
subsequent  legislation  (if  there  had  been  any  attempt  to  do 
it),  could  divest  them  of  the  character  of  his  heirs,  and  it 
is  to  his  heirs  that  the  act  of  1860  gives  the  land  mentioned 
in  the  petition  below.  The  word  heirs  is  used  as  a  descriptio 
per8ona3y  and  has  a  precise  meaning,  leaving  no  room  for 
construction.  {Campbell  v.  Jiawdon^  18  N.  Y.,  412-421 ; 
4  Bacon's  Abr.,  608;  2  Blackst.  Com.,  201-134-6;  Miller 
V.  Miller^  10  Met.,  393-400;  Aiby  v.  Dale,  73  Eng.  Com. 
Law  JRep.,  390.) 

2.  The  law  in  force  at  the  time  of  the  death  of  Lavonture 
determines  who  are  his  heirs.  This  was  the  act  of  the 
[^44]  territorial  legislature  of  Missouri,  passed  January  21, 
1815,  this  State  then  being  a  part  of  the  territory  of  Missouri, 
and  said  act,  never  having  been  repealed  until  atlter  the 
death  of  Lavonture,  continued  the  law  by  which  his  prop- 
erty would  descend  and  his  heirs  be  determined.  (See 
Treaty  of  Cession  of  Louisiana,  8  U.  S.  Stat,  at  Large,  200; 
also  Act  of  Cong.  Enacting  Ter.  of  Mo.,  2  IJ.  S.  Statutes  at 
Large,  743;  Ter.  L.  Mo.,  401-2-3,  sections  13, 17,  20.) 

Wherever  there  was  no  provision  contrary  to  the  com- 
mon law  of  England  and  statutes  made  by  the  British  Par- 
liament prior  to  the  fourth  year  of  James  I,  in  the  statutes 
of  Missouri  Territory,  then  the  common  law  and  said  stat- 
utes were  in  force.  (Laws  Mo.  Ter.,  p.  436,  Act  January 
19, 1816.) 

3.  Jane  Brown,  if  she  had  been  the  lawful  wife  of  La- 
vonture, could  not,  as  such  wife,  be  his  heir  at  common  law. 
She  was  not  of  kin  to  him.  {Lucas  v.  N,  Y,  Central  JS. 
Co.,  20  Barb.,  245;  2  Blackst.  Com.,  209-220;  Wells  et  al. 
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*}.  Launde^  27  Eng.  Com.  Law  Bep.,  516-5 18.  Nor  eoald 
she  ander  the  act  above  cited  inherit  from  his  child  prop- 
erty descending  from  Lavontare  to  the  child.  It  would  go 
to  the  next  of  kin.  (Mo.  Ter.  L.,  401,  sections  13, 17,  20.) 
ffor  even  under  oar  present  act  concerning  descents  and 
distribations,  were  that  the  law  governing  the  descent. 
(Oomp.  L.,  1862,  470,  sections  16  to  21  indnsive.) 

By  the  terms  of  the  exceptions.  No.  1  and  2,  Jane  Brown 
must  be  the  *'  only  "  or  ^^  sole  "  heir  to  Louis  Lavontare,  or 
there  was  no  error  in  refusing  to  give  tlie  instructions 
asked. 

By  the  terms  of  the  charge  No.  1  Jane  Brown  must  be 
the  ^^  sole  heir,"  and  the  statutes  of  the  territory  of  Kansas 
the  law  to  govern  a  descent  cast  in  1847  or  1848,  or  there 
was  no  error  in  refusing  the  charge  asked  to  be  given. 

By  the  terms  of  the  charge  No.  2  Mrs.  Brown  must  be 
the  "  only  heir  "  of  Lavonture,  or  there  could  be  no  error  in 
refusing  the  charge  asked  to  be  given. 

[^45]  4.  If  the  pretended  marriage  between  Jane  Brown 
and  Lavonture  took  place  during  the  life  of  her  former  hus* 
band,  Martin  Trapp,  then  the  marriage  was  void  and  the 
children  of  the  marriage  would  be  bastards  and  incapable 
of  inheriting.  (Blackst.  Com.,  247;  2  Kent's  Com.,  43-4, 
212;  2  Greenl.  £v..  Sec.  464;  2  Hill  on  Beal  Prop.,  Sec 
464,  p.  192 ;  4  Bacon's  Ab.,  608 ;  4  Kent's  Com.,  438 ;  B&rU's 
Administrator  v.  JSt.  Vrain.  30  Mo.,  268;  LUtls  v.  Lake^  8 
Ohio,  289;  Cooley  v,  Dewey y  4  Pick.,  93;  Stephsnaan^s 
Heirs  v.  Sullivant^  5  Wheat.,  260;  Curtis  v,  Hemns^  11 
Met,  294.) 

The  opinion  of  the  court  was  delivered  by 

Cbozieb,  C.  J. — Upon  the  trial  of  this  cause  in  the  court 
below,  the  plaintiff  in  error  asked  the  court  to  charge  the 
jury  as  follows: 

^^I.  The  statute  law  in  force  in  the  State  of  Kansas  at 
the  date  of  the  act  of  Congress,  entitled  ^An  act  to  settle 
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the  titles  to  certain  lands  set  apart  for  the  nse  of  certain 
half-breed  Kansas  Indians  in  Kansas  Territory,'  approved 
May  26, 1860,  is  the  law  by  which  the  rights  of  the  parties 
in  this  case  are  to  be  governed;  that  in  ascertaining  who 
are  the  heirs  of  Lonis  Lavontare,  we  are  required  to  look 
to  the  statute  law  of  Kansas  in  force  at  the  date  of  the  said 
act  of  Oongress;  that  by  the  law  of  the  State  of  Kansas  at 
the  date  of  said  act  of  Oongress  the  defendant,  Mrs«  Brown, 
would  be  the  solo  heir  of  Louis  Lavonture,  if  the  jury 
should  be  satisfied  from  the  evidence  in  the  case  that  Lavon« 
tare  and  Mrs.  Brown  were  lawfully  married;  and  that  La- 
vonture  died  before  1860,  having  a  child  living,  which  child 
died  prior  to  1860,  leaving  no  child  or  children. 

^^11.  That  if  the  jury  are  satisfied  from  the  evidence  in 
the  case  that  Martin  Trapp,  the  former  husband  of  Mrs. 
Brown,  was  dead,  and  that  after  his  death  the  defendant 
Mrs.  Brown  and  Louis  Lavonture  were  married,  then  upon 
the  death  of  Louis  Lavonture,  without  children,  Mrs.  B. 
[*46]  would  be,  under  the  laws  of  Kansas,  and  the  said  act 
of  Oongress,  the  only  heir  of  Louis  Lavonture,  her  deceased 
husband. 

''III.  That  if  the  jury  are  satisfied  from  the  evidence  in 
the  case  that  Mrs.  Brown  and  Lavonture  were  married  ac- 
cording to  the  forms  of  law,  the  issue  of  said  marriage 
would  not  be  bastard  and  incapable  of  inheriting  from  La* 
venture  on  his  death,  although  Mrs.  Brown  may  have  had 
another  husband  living  at  the  time  of  her  said  marriage 
with  Layonture;  that  if  the  jury  were  satisfied  from  the 
evidence  Louis  Lavonture  had  a  child  by  the  said  defend- 
ant, Mrs.  Brown,  after  said  marriage,  the  said  child  would 
be  entitled  as  heir  to  all  tlie  interest  and  right  of  the  said 
Lavonture  in  said  reserve  or  section  nnmbered  9;  and  upon 
the  death  of  the  said  child,  without  a  child  or  children,  the 
said  interest  in  said  section  would  pass  to  and  vest  in  Mrs. 
Brown,  the  mother  of  said  child.'' 

The  court  refused  to  give  these  instructions,  or  either  of 
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them;  and  a  verdict  and  judgment  were  rendered  far  the  de- 
fendant in  em>r.  We  are  asked  to  reverse  the  judgment 
on  the  ground  that  the  coart  erred  in  refusing  so  to  instruct 
the  jury. 

Prior  to  1825  the  Kansas  nation  of  Indians  had  what  is 
known  as  the  Indian  title  to  a  large  body  of  lands  in  the 
eastern  portion  of  this  State,  including  the  lands  in  contro- 
versy. On  the  3d  of  June  of  that  year  that  nation  made  a 
treaty  with  the  United  States  by  which  the  Indians  ceded 
to  the  government  the  said  lands,  subject  to  the  reservation 
mentioned  in  the  sixth  article  of  the  treaty.  That  article 
is  in  the  following  words: 

"VI.  From  the  lands  above  ceded  to  the  United  States, 
there  shall  be  made  the  following  reservations  of  one  mile 
square  for  each  of  the  half-breeds  of  the  Kansas  nation,  vi^* 
for  Adel  and  Clement — the  two  children  of  Olement;  for 
Josette,  Julie,  Pelagic  and  Yictorie,  the  four  children  of 
liOuis  Gonvil;  for  Marie  and  Lafleehe,  the  two  children  of 
r*47]  Baptiste  of  Qouvil;  for  La  venture,  the  son  of  Francis 
Lavonture;  for  Elizabeth  and  Pierre  Carbonare,  the  childran 
of  Pierre  Brisee;  for  Louis  Joucas;  for  Basil  Joncas;  for 
James  Joucas;  for  Elizabeth  Dolcfaarnte,  daughter  of  Bap- 
tiste Dolcharute;  for  Joseph  Butter;  for  William  Rogers; 
for  Joseph  Oote;  for  the  four  children  of  Cicile  Compare — 
each  one  mile  square,  and  for  one  Joseph  Joucas;  to  be  lo- 
cated on  the  north  side  of  the  Kansas  river,  in  the  order 
above  named,  commencing  at  the  line  of  the  Kansas  reser- 
vation, and  extending  dovm  the  Kansas  river  for  quantity." 

Lavonture,  the  son  of  Francis  Lavonture,  mentioned  in 
the  foregoing  article,  died  in  1847  or  1848. 

On  the  26th  day  of  May,  1860,  Congress  passed  an  act 
upon  the  subject  of  these  lands.  After  reciting  the  above 
article,  the  fir8t  section  provides:  ^^That  all  the  title,  inter- 
est and  estate  of  the  United  States,  is  hereby  vested  in  the 
said  reservees,  who  are  now  living,  to  the  land  reserved^ 
set  apart  and  allotted   to  them,  respectively,  by  the  said 
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sixth  article  of  said  treaty;  and  jn  case  any  of  the  said  re- 
servees  named  in  the  said  sixth  article  are  deceased  and 
leaving  heirs,  then  all  the  title,  interest  or  estate  of  the 
United  States  to  the  land  allotted  to  snch  deceased  reser- 
vees,  is  hereby  vested  and  confirmed  in  snch  persons  as 
shall,  by  the  Secretary  of  the  Interior,  be  decided  to  be  the 
heir  of  snch  deceased  reservees;  bnt  nothing  herein  con« 
tained  shall  be  construed  to  give  any  force,  efficacy  or  bind- 
ing effect  to  any  contract  in  writing  or  otherwise  for  the 
sale  or  disposition  of  any  lands  named  in  this  act  hereto- 
fore made  by  any  pf  said  reservees  or  their  heirs." 

The  second  section  provides  that  in  case  any  of  the  reser- 
vees or  their  heirs  shall  not  desire  to  occupy  the  lands,  the 
Secretary  of  the  Interior  may  sell  jthem  for  their  benefit. 
The  third  section  directs  what  shall  be  done  with  the  pro- 
ceeds of  snch  sales. 

On  the  17th  of  July,  1862,  Oongress  passed  a  joint  reso- 
Intion,  [*48]  providing:  **That  sections  two  and  three  *of  the 
above  act,'  and  so  much  of  the  first  section  as  authorized  the 
Secretary  of  the  Interior  to  decide  what  persons  are  heirs 
to  deceased  reservees  as  mentioned  therein,  be  and  the  same 
is  hereby  repealed.'* 

The  first  question  to  be  considered  is,  by  what  ruleshall 
it  be  ascertained  who  are  meant  bv  the  words  '^heirs  of  such 
deceased  reservees"  as  used  in  the  act  of  Congress. 

Prior  to  the- treaty  of  1825  the  Kansas  nation  of  Indians 
had  the  Indian  title  to  the  land  in  controversy,  i.  ^.,  the 
right  to  use,  occupy  and  enjoy.  This  title  was  by  the  sixth 
article  vested  in  Lavonture.  His  title  was  no  greater  than 
that  of  the  nation  had  been.  The  nation's  title  was  trans- 
ferred to  and  vested  in  him,  individually.  After  the  bounda- 
ries  were  ascertained  in  the  manner  contemplated  by  the 
treaty,  he  was  the  sole  owner  of  section  No.  9  to  the  extent 
of  the  Indian  title.  His  interest  did  not  amount  to  an  es- 
tate of  inheritance,  but  was  a  mere  life  interest  in  the  nsn- 
frnct    There  are  no  words  in  the  treaty  which,  upon  any 
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known  rule  of  interpretation,  would  create  an  eatate  of  in- 
heritance. Before  the  treaty  the  ^'United  Statea  held  the 
nltimate  title  charged  with  the  right  of  undisturbed  occu* 
pancy  and  perpetual  posaeasion  in  the  Indian  nation"  so 
long  as  it  should  remain  a  nation.  Had  the  nation  become 
extinct. without  a  treaty,  the  lands  would  haye  become  the 
property  of  the  United  States,  disencumbered  of  the  Indian 
title.  So,  after  the  treaty,  Lavonture  having  but  a  life  es* 
tate  to  the  extent  of  the  Indian  title  in  section  nine,  should 
he  die  with  or  without  issue,  the  whole  tiUe  to  that  section 
would  vest  in  the  United  States.  The  record  shows  that  he 
did  die  in  1847  or  1848.  Therefore,  from  that  time  to  the 
passage  of  the  act  of  May  36,  1860,  the  whole  title  to  the 
lands  in  controversy  was  in  the  government.  That  act 
operated  as  an  original  grant  to  the  per8on3  who  shall  be 
ascertained  to  be  meant  by  the  word  ^'heirs'^  used  therein. 

It  was  insisted  in  the  argument  that  whoever  would,  under 
[*49]  the  law,  have  inherited  the  real  estate,  generally,  of  La- 
venture  at  the  time  of  his  death,  are  the  persons  meant  by 
the  word  ''  heirs  "  in  the  act  of  Congress.  If  we  are  right 
in  our  construction  of  the  6th  article,  upon  Lavonture's 
death,  there  was  nothing,  so  tar  as  section  nine  was  con- 
cerned, for  such  heirs  to  take.  Had  there  been  there  would 
have  been  some  force  in  the  assumption  that  it  was  the  in- 
tention of  Coufrress  to  add  the  ultimate  title  to  the  Indian 
title.  But  we  know  of  no  rule  of  construction  that  would 
authorize  such  a  conclusion. 

Assuming,  as  above  intimated,  that  the  act  of  Congress 
operated  as,  an  original  grant  and  that  the  words  ''  heirs  of 
deceased  reservees  "  are  merely  discriptio  persoruB^  the  ques- 
tion is  of  comparatively  easy  solution.  Had  Lavonture 
been  living  at  the  time  of  the  passage  of  the  act,  the  title 
would  have  vested  in  him;  and  if  he  had  died  the  next  day, 
there  can  be  no  question  that  his  heirs  would  have  been  de- 
termined by  the  law  of  the  State  at  the  time. of  his  death. 
And  it  would  have  made  no  difference  if  he  had  lived  for  a 
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year  and  the  law  of  descents  been  changed  in  the  meantime; 
the  law  at  the  time  of  his  death  would  have  fQmiBhed  the 
role.  And  why  ?  Not  simply  because  of  his  death  at  the  par- 
ticular time,  but  because  that  was  the  time  at  which  the  estate 
would  pass.  The  law  at  the  time  the  estate  passes  furnishes 
the  rule.  To  illnstrate:  suppose  there  was  on  a  certain  day 
conveyed  to  a  man  a  life  estate  in  a  certain  piece  of  prop- 
erty, then  to  go  to  his  heirs,  generally,  and  at  the  time  of  the 
conveyance  the  law  would  in  case  of  his  death  give  one-half 
to  his  brothers  and  sisters  and  the  other  half  to  his  children, 
but  before  he  dies  the  law  is  changed  so  as  to  give  the  whole 
to  his  children,  would  there  be  any  question  of  the  right  of 
his  children  to  the  whole  property!  Oertainly  not;  because 
the  word  heirs  in  the  deed  would  be  construed  with  reference 
to  the  statute  in  force  at  the  time  the  estate  would  pass,  and 
not  with  reference  to  the  law  at  the  time  the  deed  was  ex- 
ecuted. [*50]  So  in  the  case  at  bar.  The  whole  title  be- 
ing in  the  United  States  passed  on  the  26th  day  of  May, 
1860,  the  date  of  the  approval  of  the  act  of  Congress;  and 
whoever  at  that  time  would  inherit  from  Lavonture  under 
the  law  of  the  State  are  the  heirs  referred  to  in  the  act. 

Our  conclusion,  therefore,  upon  this  branch  of  the  case  is 
that  the  persons  who,  under  the  laws  of  this  State,  would 
have  inherited  the  real  estate  of  Lavonture  had  he  died  on 
the  26th  day  of  May,  1860,  are  the  persons  to  whose  bene- 
fit the  grant  inade  by  the  act  of  Congress  of  that  date  in- 
ured; and  this  brings  us  to  the  consideration  of  the  instruc- 
tions prayed  for  and  refused  by  the  court  below. 

With  the  first  clause  in  the  first  instruction  asked  we  have 
no  fault  to  find,  but  we  have  been  unable  to  find  any  statu- 
tory provision  which  would  give  to  the  mother  the  whole  of 
the  estate  under  the  circumstances  indicated  in  the  instruc- 
tion. It  seems  to  have  been  framed  under  the  18th  and 
19th  seotions  of  the  act  of  Feb.  8, 1859  (Comp.  L.,  p.  470), 
but  counad  seems  to  have  overlooked  the  contingency 
upou  which  the  motiier  would  take  under  these  sections. 
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She  could  only  take  in  case  there  was  neither  wife  nor  hns- 
band,  nor  iesne,  surviving.  If  counael  meant  the  word  ohild 
to  be  understood  as  describing  a  very  young  person  wholly 
ineligible  to  matrimony,  then  the  instroction  was  right,  and 
ought  to  have  been  given.  Bot  inasmuch  as  the  term  is 
used  in  the  same  statute  with  reference  to  all  ages,  the  in- 
struction is  not  strictly  accurate,  and  for  aught  that  we  can 
see,  the  whole  of  the  testimony  not  being  set  out  in  the  bill 
of  exceptions,  might  have  misled  the  jury,  and  was  there- 
fore properly  refused.  • 

To  the  second  instruction  we  can  see  no  objection.  The 
18th  section  of  the  act  above  referred  to  seems  to  fully  sus- 
tain it.    It  should  have  been  given  to  the  jury. 

Whether  the  refusal  to  give  the  third  instruction  asked 
for  was  erroneous,  depends  upon  the  construction  to  be 
[^51]  given  the  23d  and  24th  sections  of  the  act  concerning 
descents  already  referred  to.     They  read  as  follows: 

*'  Sec.  23.  Illegitimate  children  inherit  from  the  mother, 
and  the  mother  from  the  children. 

^'Seo.  24.  They  also  inherit  from  the  father  whenever 
they  have  been  recognized  by  him  as  his  children,  but  such 
recognition  must  have  been  general  and  notorious,  or  else 
in  writing." 

We  have  said  that  the  law,  of  which  these  sections  are  a 
part,  controls  the  title  to  the  land  in  controversy.  It  \va8 
passed  in  February  and  took  effect  the  1st  of  June,  1859; 
and  the  question  is  not  who  would  have  inlierited  at  com- 
mon law,  or  under  the  civil  law,  or  act  of  the  territory  of 
Missouri,  at  the  time  of  Lavonture's  deatii.  The  real  ques- 
tion is:  What  is  the  meaning  of  the  word  ^illegitimate" 
as  used  by  the  legislature  of  18591  So  far  as  this  contro- 
versy is  concerned,  it  is  wholly  immaterial  what  was  the 
law  of  descents  at  the  time  of  Lavontnre's  death;  there  was 
no  estate  upon  which  it  could  operate.  The  inquiry  should 
not  be  what  illegitimacy  there  o>eantor  what  were  its  con- 
sequencesi  but  wbc^t.  signification  did  our  legislaluie  intend 
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it  should  bear?  What  class  of  persons  did  they  intend  to 
describe  by  its  use?  A  careful  examination  of  the  24th  sec* 
tion  will  show  that  it  is  not  necessary  that  children  be  legiti- 
mate in  order  to  inherit  from  the  father.  The  issue  of  a 
man  and  his  mistress  might  inherit  from  the  father,  if  re- 
cognized as  his  children  in  the  manner  pointed  out  by  the 
statute;  yet  the  issue  would  nevertheless  be  illegitimate. 
The  recognition  would  not  make  them  legitimate,  but  merely 
give  to  them  tlie  quality  of  inheritors.  Therefore,  the  law- 
makers did  not  intend  to  be  understood  as  describing  by 
the  word  'illegitimate"  a  class  who  could  not  inherit  from 
the  father.  Nor  are  we  left  to  philology  to  determine  what 
they  did  mean  by  the  word. .  An  act  of  the  same  body 
passed  at  the  same  session  (Oomp.  L.,  p.  888),  pirovides 
that,  ^'technical  words  and  phrases,  and  [*d2]  such  other  as 
may  have  acquii*ed  a  peculiar  and  appropriate  meaning  in 
law,  shall  be  construed  according  to  such  peculiar  and  ap- 
propriate meaning."  The  same  legislature  also  provided 
that  in  the  absence  of  statutes  the  common  law  of  England, 
except  in  criminal  cases,  should  be  the  law  of  the  land  and 
rule  of  decision.  What,  then,  is  the  meaning  of  illegitimate 
children  under  the  common  law?  All  the  books  sav  that 
children  born  out  of  lawful  wedlock  are  "illegitimate;'*  and 
it  was  wholly  immaterial  whether  the  parents  had  sought 
to  unite  themselves  in  a  marriage  which  was  void  or  had 
wholl}'  ignored  every  pretence  of  marriage.  There  must 
have  been  a  valid  marriage  in  order  that  the  issue  be  legiti* 
mate,  and  there  could  be  no  valid  marriage  if  a  husband  or 
wife  were  living — the  marriage  relation  still  subsisting. 
The  second  marriage  of  a  woman  who  had  a  husband  then 
living,  was  wholly  void;  and  the  issue  of  such  second  mar- 
riage was  said  to  be  illegitimate.  This  is  by  the  common 
law  the  "peculiar  and  appropriate  meaning"  of  the  phrase 
used  in  our  statute,  and  we  are  obliged  in  statutory  silenoe 
upon  the  subject  to  give  it  that  interpretation. 
And  it  is  insisted  that  notwithstanding  the  marriage  de* 
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scribed  in  the  proposed  instrnction  to  the  jury  would  hav6 
been  at  common  law  nail  and  void,  yet  the  child  was  legiti- 
mate becaase  by  the  statute  of  1855  (p.  808,  sec.  10),  it  was 
provided  that  the  issue  of  all  marriages  deemed  null  and 
void  should  be  legitimate.  This  provision  was  enacted  in 
1855  and  repealed  in  1869.  The  child  was  born  before 
1848;  the  father  did  not  h've  after  that  year.  The  record 
does  not  show  that  the  child  was  living  in  1855^  and  there 
was  no  estate,  so  far  as  this  suit  is  concerned,  between  1848 
and  1860  upon  which  the  provision  could  operate,  even  if 
the  child  were  living.  So  that  during  the  four  years  that 
this  provision  was  in  force  there  was  neither  cliild  nor  es- 
tate to  be  affected  by  it;  and  so  far  as  this  controversy  is 
concerned  the  result  is  the  same  as  if  the  provision  had 
never  been  enacted. 

[^5B]  It  is  said  that  there  was  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  father  did,  in  the  man- 
ner required  by  the  statute,  recognize  the  child  as  his  own, 
and  for  that  reason  the  third  instruction  should  have  been 
given  to  the  jury.  Whether  there  was  or  was  not  such  tes- 
timony is  wholly  immaterial.  No  recognition  prior  to  the 
death  of  La  von  tn  re,  however  general  or  notorious,  nay,  al- 
though it  were  in  writing,  could  legitimate  the  child  if  born 
out  of  lawful  wedlock,  or  impart  to  it  a  heritable  quality. 
At  the  time  the  recognition  must  have  taken  place  there 
was  no  law  in  force  giving  to  that  act  such  an  effect.  To 
give  it  any  legal  effect  whatever  there  must  have  been  some 
law  in  existence  prescribing  what  that  effect  should  be.  The 
act  of  1859  cannot  reach  back  and  attach  to  an  action, 
which  at  the  time  of  performance  was  entirely  indifferent, 
such  grave,  legal  consequences.  The  construction  contended 
for  would  admit  the  power  of  the  legislature  to  nnsetde 
some  of  the  clearest  titles  in  the  State. 

We  are,  therefore,  of  opinion  that  if  the  child  of  Lavon- 
ture  was  bom  under  the  circumstances  set  out  in  the  in- 
struction asked  for,  it  would  be   illegitimate  within  the 
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meaning  of  the  act  of  1869,  and  conld  not  inherit  from  its 
father,  and  that  the  conrt  below  did  not  err  in  refusing  to 
charge  the  jury  as  requested  in  the  third  instruction. 

We  do  not  intend  to  be  understood  as  expressing  an  opin- 
ion as  to  the  result  had  there  been  an  attempt  upon  the  trial 
to  show  what  was  the  status  of  the  child  of  Mrs.  Brown  and 
Lavonture,  under  the  usages  and  customs  of  the  Indian  tribe, 
or  other  peculiar  regulation  of  the  place  of  the  child^s  na- 
tivity. 

Our  condagion  is  that  the  judgment  of  the  court  below 
ought  to  be  reversed  and  a  new  trial  awarded  on  the  ground 
that  the  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested  in  the  second  instruction. 

All  the  Justices  concurring. 


[♦54]  F.  L.  Crane  v.  Fbt  W.  Giles,  Adm'b. 

1.  Courts:  Jurisdiction,  A  case  connot  be  taken  from  a  Probate  Court, 
directly  to  the  Supreme  Court  for  review.  The  District  Court  has  juris- 
diction to  hear  such  cases.' 

2.  Afbkal:  Dtflniiion.  "Appeal,"  as  used  in  Art.  3,  section  10  of  the 
ConstitotioD,  is  a  general  term  denoting  any  proceeding  by  which  a 
cause  is  sought  to  be  removed  from  probate  apd  justices*  courts  to  su- 
perior tribunals  for  the  purpose  of  re-examination. 

Error  from  Shawnee  Probate  Court. 
The  facts  appear  in  the  opinion. 
Elmore  <&  Mcurtin^  for  plaintiff  in  error. 


Nora.— The  jaxiBdlctlon  of  the  Bapreme  Court  Is  reetriotad  by  the  Constltation  to  orig- 
Inil  prooeedingB  la  quo  warranto,  mandamus^  and  habeas  corpus,  and  each  appellate 
jnrladlotloii  as  may  be  provided  by  law.  The  appellate  jurlBdiction  can  only  be  given 
where  there  has  been  a  deoiiion  by  one  clothed  with  Jadldal  authority,  and  acting  In  a  ju- 
dicial cMipadty  when  making  the  dedalon.  {Auditor  v.  A.  T,  db  8.  Fe  i?.  Co.,  6  Kae./ 
BOO). 

[1]  See  Cooper  v,  Armstrong ^  post  *78;  Renter  v.  Bauer,  Id.,  •503;  Trosper  v.  Horr, 
A  Kas.,  60. 
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The  opinion  of  the  court  was  delivered  by 

Bailey,  J. — ^This  case  is  brought  before  the  court  on 
a  petition  in  error  to  reverse  a  final  order  of  the  Probate 
Court  of  Shawnee  county,  disallowing  a  sale  of  lands  be- 
longing to  the  estate  of  defendant's  intestate.  This  court 
declines  to  entertain  jurisdiction  of  the  cause  for  tlie  fol- 
lowing, among  other  reasons: 

1.  Because  we  are  unable  to  find  any  provision  of  law 
authorizing  a  petition  in  error  from  the  Probate  Oourt  to 
this  court 

2.  Because  §  625  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  "judgment  rendered  or  final  order  made  by 
the  Probate  Oourt,  may  be  reversed,  vacated,  or  modified 
by  the  District  Court  for  errors  appearing  on  the  record." 
(See,  also,  §  523  of  Code.) 

3.  Because  section  10,  of  article  3,  of  the  Constitution 
of  this  State  declares,  that  "all  appeals  from  probate 
[*55]  courts  and  justices  of  the  peace,  shall  be  to  the  Dis- 
trict Court." 

An  appeal,  as  defined  by  Webster,  is  "  the  removal  of  a 
cause  from  an  inferior  to  a  superior  tribunal,  as  from  a  com- 
mon pleas  to  a  superior  or  supreme  court."  Worcester  de- 
fines it  to  signify  in  law  "  a  removal  of  a  cause  from  an 
inferior  to  a  superior  court  or  jurisdiction  for  the  purpose  of 
re-examination."  To  the  same  effect,  Jacobs  in  his  Law  Dic- 
tionary, remarks  that,  "  it  signifies  the  removal  of  a  cause 
from  an  inferior  court  or  judge  to  a  superior." 

These  authorities  are  sufiicient  to  show  that  the  term 
"  appeal "  as  used  in  the  constitution,  is  a  general  term  de- 
noting not  only  what  are  technically  denominated  appeals, 
as  contra-distinguished  from  ^'certiorari^  writ  of  error  or  pe- 
tition in  error,  but  any  proceeding  by  which  a  cause  is 
sought  to  be  removed  from  probate  and  justice  courts  to 
superior  tribunals  for  the  purpose  of  re-examination,  and 
thereby  precludes  the  jurisdiction  of  this  court  in  the  case 
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at  bar.  The  manifest  object  of  the  provision  being  to  ena* 
ble  parties  to  obtain  justice  in  their  own  conntj,  without  he* 
ing  sabjeoted  to  the  trouble  and  expense  of  a  suit  in  the 
Sapreme  Oonrt,  except  in  case  of  necessity^  Petition  is 
dismissod. 
All  the  justices  concurring. 


TopBKA  Bridob  Company  y.  J.  F.  Cumkinos. 

1.  CoRPOBATiONs:  Stoehholder,  Where  the  charter  of  a  corporation 
provides  that  the  capital  stock  '*  shall  be  $100»000/'  divided  into  shares 
of  $100  each,  there  must  be  a  bona  fid$  subscription  of  all  such  capital 
stock  before  the  corporation  is  authorized  to  act,  and  a  subscriber  to 
the  capital  of  such  corporation  cannot  be  held  liable  for  assessments 
until  the  fnll  amount  of  the  stock  has  been  taken,  even  though  the 
corporation  may  have  complete^  the  construction  of  the  bridge  for 
which  purpose  it  was  chartered.' 

[*56]  Er-ror  from  Shawnee  District  Covrt. 

Thb  petition  in  this  case  substantially  set  forth  the  fol- 
lowing facts:  that 

The  Topeka  Bridge  Company  was  a  corporation  duly  in 
corporated  under  an  act  passed  by  the  governor  and  leg- 
islative assembly  of  the  territory  of  Kansas,  entitled  '^  An 
Act  to  incorporate  the  Topeka  Bridge  Company,"  approved 
Feb.  14th,  1857;  that  the  defendant,  J.  F.  Cummings,  on 
the  21st  Nov.  1857,  made  his  subscription  of  that  date  to 
the  capital  stock  of  the  Topeka  Bridge  Company,  a  corpora- 
tion incorporated  for  the  purpose  of  building  a  bridge  across 
the  Kansas  River  at  or  near  the  City  of  Topeka,  of  which 

[1.]  When  ten  per  oent  of  the  capital  atook  of  a  bild^  oompamy  has  been  aiAscilbed 
and  the  oompany  baa  been  organized  nndw  the  proviaious  of  oh.  57|  latva  1986,  by  elect- 
ing directors  and  other  proper  oAcws,  the  company  ia  then  legally  organized  for  the 
traneaetion  of  all  baatneSM  of  the  corporation,  and  may  oomptf  eaoh  atookhokler  to  pay 
the  foU  amonnt  of  the  stock  for  which  he  has  anbacribed,  although  only  ten  per  cent 
of  the  capital  stock  has  yet  been  taken  by  individual  atookholders.'*  {MunJL  v*K*AU 
Bridgt  Co.,  11  Kas. ,  4121.) 

4—3  KAS. 
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the  followisg  is  a  copy.  (Giving  copy  of  the  aabscription 
set  oat  in  the  opinion.) 

And  then  and  there  delivered  the  same  to  said  plaintiff, 
and  thereby  promised  to  pay  to  said  plaintiff,  in  installments 
thereon,  as  may  be  required  by  the  rales  and  regulations  of 
the  company;  and  the  said  plaintiff  avers  that  the  said  com- 
pany did  build  a  bridge  across  the  Kansas  River  at  the  city 
of  Topeka,  and  at  a  point  within  the  limits  prescribed  by 
said  act;  and  that  by  the  rales  and  regulations  of  said  com- 
pany, copies  of  which  are  filed  herewith,  and  by  incorpora- 
tion made  a  part  of  this  petition,  said  defendant  was  re- 
quired to  pay  installments  npon  his  said  snbscription  to  the 
capital  stock  of  said  company,  giving  snch  installments  and 
notice  of  assessments,  and  setting  forth  the  rules  of  the 
company  and  the  minntes  of  the  company  meetings,  when 
the  assessments  on  the  stock  sabscribed  were  made. 

[*57]  To  this  petition  a  demurrer  was  filed  containing  all 
the  grounds  of  demurrer  known  to  the  Code.  The  demur- 
rer was  sustained  on  the  6th  ground  set  forth  in  the  Code. 
On  exceptions  to  that  ruling  the  case  was  brought  up  to  this 
court. 

tA  P.  Oreerdi  W.  P,  Douthitt^  for  plaintiff  in  error: 

1.  A  demurrer  admits  the  facts  pleaded,  and  reters  the 
question  of  their  legal  sufficiency  to  the  court  (1  Ohitty 
PL,  661.) 

2.  Section  124,  Civil  Code,  provides  that  the  allegations 
of  the  petition  shall  be  liberally  construed  in  determining 
its  effect.  A  material  allegation  in  a  pleading  is  one  essen- 
tial to  the  claim  or  defense  which  could  not  safely  bo  stricken 
out.  (Sec.  138,  Civil  Code.)  Neither  presumptions  of  law 
nor  matters  of  which  judicial  notice  is  taken,  need  be  stated. 
(Sec.  139,  Id.)  Taking  these  rules  for  a  guide,  the  petition 
is  legally  and  technically  sufficient  Defendant  can  demur 
only  when  the  defect  appears  on  its  face.  (Sees.  96-98, 
Civ.  Code.) 
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• 

3.  Under  the  Code  there  are  six  distinct  groands  of  de- 
mnrrer.  This  case  stands  precisely  as  if  the^efendant  had 
waived  all  the  gronnds  of  demnrrer,  only  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
therefore  he  cannot,  in  argnnient,  insist  on  any  other  objec- 
tion apparent  on  the  face  of  the  petition,  as  that  the  plain t- 
iff  has  not  the  capacity  to  sne.  (Code,  §  97;  Swan's  PL,  239, 
241.)  No  defects  of  former  indeiiniteness  or  duplicity,  or 
irrelevant  matter  or  omissions,  are  fatal  to  a  pleading  on 
demurrer,  if,  taking  all  the  facts  to  be  admitted  as  stated, 
they  furnish  any  cause  of  action  whatever.  {Trtistees  v. 
Odlin,  8  Ohio  St.,  239;  Prindle  v.  Caruth&rs,  15  N.  T. 
[*58]  [1  Smith],  425;  Swan's  PL  &  Pr.,  288.)  So  that  the 
question  of  the  plaintiff's  legal  entity  or  capacity  to  sne  is 
not  properly  before  this  court. 

4.  Again  it  is  said  that  a  corporation  cannot  make  any 
contract  forbidden  by  its  charter,  but  in  general  can  m.(ike 
no  contract,  not  necessary,  either  directly  or  indirectly,  to 
enable  it  to  carry  out  the  purpose  and  object  of  its  creation. 
The  2d  section  of  the  act  of  incorporation  provides  ex- 
pressly, that  the  company  shall  have  power  to  receive  and 
collect  subscriptions  to  its  capital  stock.  (Laws  of  1857, 
151.) 

It  is  said  to  be  material  to  the  right  of  the  plaintiff  to 
maintain  this  suit  that  the  whole  number  of  shares  in  the 
capital  stock  should  first  be  taken  up.  It  appears  from  the 
rules  and  regulations  of  the  company  (which  are  made 
part  of  the  petition),  that  the  assessments  were  made  upon 
all  the  capital  stock  of  the  company.  It  will  be  seen  on 
reference  to  the  cases,  where  it  has  been  held  necessary,  that 
the  whole  of  the  capital  stock  should  be  subscribed  for  be- 
fore payment  is  required,  for  the  general  purposes  of  the 
corporation,  and  that  there  was  some  condition  in  the  act  of 
incorporation  to  that  effect,  which  is  not  so  in  this  case.  The 
act  gives  this  company  power  to  receive  and  collect  sub- 
scriptions to  the  stock  without  limit  or  condition,  and  a  sab- 
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fioriptioQ  of  the  whole  atnoant  of  stock  is  not  a  condition 
precedent  to  a  legal  corporate  existence,  whore  it  is  not 
made  so  by  the  act  of  iacorporation.  {Salem  Mill  Dam  Co. 
V.  RefreSy  6  Pick.,  23;  9  Id.,  195;  Rwselier  <6  Washing- 
ton Plank  R,  Co.  v.  Rice,  7  Barb.,  166;  Waterford.  Wex- 
fordy  WtckloWy  and  Dubfin  Railway  Co.  v.  DaVbiac,  4 
Eng.  L.  and  £q.  R.,  455;  Trumbull  Co.  Mfit.  Fire  Ins. 
Co.  V.  norn^,  17  Ohio,  407;  LitUe  v.  Ohrian,  9  Mass.,  426.) 
These  assessments  were  made  and  the  subscriptions  called 
for  to  enable  the  company  to  meet  the  wants  and  liabilities 
of  said  company.  Nor  does  it  lie  in  the  power  of  a  mem- 
ber of  the  company  to  avoid  his  subscription  [*59]  alter  the 
objects  of  the  company  have  been  accomplished  and  large  lia- 
bilities requiring  the  aid  of  subscriptions  to  discharge  them, 
have  been  incurred  on  the  faith  of  such  subscriptions,  and 
which  have  not  been  and  cannot  be  without  them. 

5.  It  is  also  agreed  that  there  is  no  consideration  alleged 
in  the  petition,  and  that  the  instrument  on  which  this  ac- 
tion is  brought  does  not  import  a  consideration. 

A  subscription  for  shares  in  the  stock  of  a  joint  stock  in* 
£orporated  company  is  a  contract,  and  the  interest  thereby 
acquired  is  a  sufficient  consideration  to  enable  the  company 
to  support  an  action  against  the. subscriber  for  the  recovery 
of  the  amount  subscribed.  (Angell  &  Ames  on  Oor.,  Sees. 
517,  518,  519,  and  note  1;  MUford  <&  Chillicoths  Tumr- 
pike  Co.  V.  Brush,  10  Ohio,  114;  21  Barb.,  64.) 

6.  The  defendant  having  entei^d  into  a  contract  with  the 
plaintiffs  in  their  cor)x>ratiou  name,  he  thereby  admits  them 
a  duly  constituted  body  politic  and  corporate  under  such 
name.  {Dutchess  Cotton  Manufacturing  Co.  v.  Davis^  14 
Johnson,  245 ;  Rice  v.  Rock  Island  db  Alton  R.  Co.y  21 
111.,  95;  Arfnstrong  v.  Sueton-s  Heirs,  8  Ohio,  553;  6 
Cowen,  26.) 

Oilchrist  db  Williams,  for  defendant  in  error: 

1.    Corporations  •  under  the  common  law  <<  maintain  a 
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perpetaal  sncoession  and  enjoy  akind  of  legal  immortality." 
(2  Blackst.  Oom.,  467;  Dartmouth  College  v.  Woodward^ 
4:  Wheat.,  686,  [4  Pet.,  Condensed].) 

2.  Corporations  are  divided  into  aggregate  and  sole  (1 
Blackst  Com.,  469).  Those  in  use  among  us  generally  are 
aggregate.  (2  Kent  Com,,  274.)  Public,  are  such  as  are 
created  by  the  government  for  political  purposes.  (2  Kent 
Com.,  278-6.)  "  If  the  foundation  be  private  the  corpora- 
tion is  private,  however  extensive  the  uses  may  be  to  which 
it  is  devoted,"  (  JT,  S.  JSank  v,  Planter^a  Banky  9  Wheat., 
907;  Bank  S.  G.  v.  OibbSy  8  McCord,  877.) 

[*60]  3.  From  the  foregoing  authorities  it  will  be  seen 
that  the  act  entitled  '*An  act  to  incorporate  the  Topeka 
Bridge  Company,"  of  February  14th,  1857,  was  a  private 
gi*ant,  and  it  became  a  private  franchise. 

This  grant  is  two-fold.  First,  the  right  and  privilege  of 
building  and  maintaining  a  bridge  across  the  Kansas  Kiver  . 
at  the  point  named  for  the  period  mentioned.  Secondly, 
said  Crane  and  others  are  authorized  to  form  a  company  to 
be  known  as  **  The  Topeka  Bridge  Company,''  the  capital 
stock  of  which  shall  be  one  hundred  thousand  dollars,  to  be 
divided  into  shares  of  one  hundred  dollars  each,  and  have 
power  to  prescribe  by-laws  for  the  regulation  of  said  com- 
pany, to  I'eceive  and  collect  subscriptions  to  such  capital 
stock,  etc. 

The  right  and  privilege  of  building  and  maintaining  a 
bridge,  became,  on  the  consummation  of  this  act  of  the 
legislature,  their  franchise  as  individuals.  The  right  to 
form  a  company  became  still  another  independent  franchise 
of  their  own,  whenever  they  chose  to  exercise  the  powef 
conferred  upon  them  as  corporators  in  forming  the  Topeka 
Bridge  Company.  The  former  became  absolute  on  the  14th 
of  February,  1857,  the  latter  only  when  they  ohose  to  exer- 
cise it.  The  last  was  purely  an  incident  to  the  first  and  to 
it  was  attached  the  above  conditions. 

The  2d  and  3d  sections  oif  the  act  in  question  oontaip. 
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the  ^ant  of  corporate  powers,  and  in  them  all  powers  and 
daties  are  clearly  and  specifically  defined.  And  to  said  sec- 
tions alone  we  mast  look  for  the  objects  and  purposes  for 
which  the  corporation  was  created.  The  corporators  npon 
accepting  the  grant  became  the  "  artificial  being "  and  the 
charter,  divesting  them  of  their  individnal  capacities  for 
transacting  this  business,  becomes  as  it  were  the  law  of  their 
nature;  and  every  act  of  the  corporation  henceforth  must 
conform  to  that  law;  and  it  requires  the  act  of  these  corpo- 
rators, as  a  corporation,  to  reflect  the  corporate  will.  As 
the  act  of  one  person  reflects  his  individual  will,  so  does 
[*61]  the  act  of  the  corporate  body,  in  conformity  to  the  char- 
ter, reflect  its  artificial  corporate  will.  The  series  of  corpor- 
ate acts  is  the  stream  of  which  the  charter  is  the  fountain. 

That  corporations  must  carry  ont  the  objects  and  pur- 
poses for  which  they  were  created,  as  expressed  in  the  char- 
ter, is  a  proposition  too  clear  to  admit  of  doubt.  (Angell  & 
Ames  Corp.,  192,  Sec  12;  1  Blackst.  Com.,  479;  Head  c6 
Amory  v.  The  Providence  Ins.  t7(?.,  2  Cranch,  127;  1  Peters 
[Oond.],  374-5;  Dartmouth  College  v.  Woodward^  4 
Wheat.,  636;  Bank  of  U.  S.  v.  Danbridge,  12  Id.,  64;  6 
Peters  [Oond.],  444;  BeaMyv,  Leasee  of  KnowleSy  4  Peters, 
168;  Bank  of  Augusta  v.  Earle,  13  Id.,  587.) 

"Whenever  a  corporation  makes  a  contract,  it  is  the  con- 
tract of  the  legal  entity,  of  the  artificial  being  created  b}"^ 
the  charter,  and  not  the  contract  of  the  individual  members. 
The  only  rights  it  can  claim  are  the  rights  which  are  given 
to  it  in  that  character,  and  not  the  rights  which  belong  to 
its  members  as  citizens  of  a  State.  A  corporation  can  make 
no  contracts,  and  do  no  acts  either  within  or  without  the 
State  which  creates  it,  except  such  as  are  authorized  by  its 
charter;  and  these  acts  mast  also  be  done  by  snch  ofiicers 
or  agents,  and  in  snch  manner  as  the  .charter  anthorizes." 
{Bum/an  v.  Coster^  14  Peters,  122.) 

Ohancellor  Kent,  in  his  Commentaries,  2d  Vol.,  ^99, 
says:  "The  modern  doctrine  is  to  consider  corporations  as 
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haying  suob  powers  as  are  spedficaliy  granted  by  the  act 
of  incorporatipo,  or  as  are  necessary  for  the  purpose  of  car- 
rying into  effect  the  powers  expressly  granted,  and  as  not 
haying  any  other.  The  Supreme  Court  of  the  United  States 
declared  this  ohyious  doctrine,  and  it  has  be^n  repeated  in 
the  decisions  of  the  State  courts.  No  rule  of  law  comes 
with  a  more  reasonable  application,  considering  how  layi&hly 
charter  priyileges  hayiB  been  granted.  As  corporations  are 
the  mere  creatures  of  law,  established  for  special  purposes, 
and  deriye  all  their  power  from  the  acts  creating  them,  it  is 
perfectly  just  and  proper  they  should  [*62]  be  obliged 
strictly  to  show  their  authority  for  the  business  they  assume, 
and  be  confined  in  their  operations  to  the  mode  and  manner, 
and  subject-matter  prescribed."  (1  Yes.  &  Beames,  126;  2 
Sent  Com.,  *300,  note  a.) 

The  different  States  of  the  Union  haye  followed  the  doc- 
trine of  the  Supreme  Court  of  the  United  States  and  that 
of  Chancellor  Kent,  both  in  spirit  and  letter,  all  holding 
without  exception,  it  is  belieyed,  that  corporate  powers 
must  be  strictly  construed  and  rigidly  confined  to  the  letter 
and  spirit  of  the  grant.  Corporations  take  nothing  by  im- 
plication. {The  People  v.  Utioa  Ins.  Go.^  15  Johns.,  358- 
383;  N.  Y.  Fire  Ins.  Co.  v.  Ely,  5  Cowen,  560;  N.  Y. 
Fire  Ins.  Co.  v.  Sturgee,  2  Id.,  664-675  ;iS^.  R.  Ins.  Co.  v. 
Lawr&noe,  8  Wend.,  709;  7  Wend.,  31;  3  Pick.,  232;  1 
Stewart  [Ala.],  299;  9  Conn.,  180;  Angell  &  Ames  Corp., 
236  [2d  ed.] ;  Sharp  v.  Sprier  and  Sharp  v.  Johnson,  4 
Hill,  76-92.) 

And  what  has  been  so  clearly  and  definitely  settled  in 
the  federal  and  other  State  courts  has-  been  also  settled  in 
our  own  Supreme  Court,  with  equal  perspicuity  and  yigor. 

In  the  case  of  the  City  of  Leavenworth  v.  Norion  et  al., 
[1  £as.«  409),  Bailey,  J.,  said:  **A11  powers  not  expressly 
granted  by  the  charter,  or  necessary  to  carry  out  the  powers 
expressly  granted,  are  denied.  The  corporation  can  take 
nothing  by  implication." 
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Apply infr  the  above  criterion  to  the  act  aatborizing  said 
Crane  and  others  to  form  a  company,  and  we  have  a  grant 
from  the  territorial  legislative  power  which  anthorized 
them,  1.  To  form  a  company  known  as  the  Topeka  Bridge 
Company.  2.  The  capital  stock  of  which  shall  be  one  hun- 
dred thousand  dollars.  3.  The  said  capital  stock  sliall  be 
divided  into  shares  of  one  hundred  dollars  each.  4.  The 
power  to  prescribe  by-laws  for  the  rea^nlation  of  said  com- 
pany. 5.  To  receive  and  collect  subscriptions  to  such  capi- 
tal stock.  6.  To  establish  and  collect  tolls  tor  crossing  said 
[*63]  bridge.  7.  To  sue  and  be  sued.  8.  To  hold  and  convey 
real  estate,  so  much  as  may  be  necessary  for  the  construc- 
tion of  said  bridge.  9.  Ajid  do  all  other  acts  and  things, 
and  exercise  all  the  rights  and  privileges  appertaining  to 
corporations.  These  things  were  absolutely  necessary  to  be 
done  by  the  said  Crane  and  others  before  said  company  had 
a  legal  existence. 

Does  the  petition  say  that  either  or  all  of  these  conditions 
precedent  were  performed?  It  certainly  does  not  contain 
one  word  or  sentence  that  can  be  tortured  into  such  an  alle- 
gation. The  petition  says,  that  ''The  Topeka  Bridge  Com- 
pany, a  corporation  duly  incorporated  under  an  act,  etc., 
passed  on  the  14th  of  February,  1857."  The  said  act, 
itself,  plainly  shows  that  the  company  was  not  incorporated. 
Hence  this  allegation  of  the  petition  is  stultified  and  means 
nothing,  and  under  the  Code  must  be  rejected  as  surplusage. 
And  again  the  petition  says:  "And  the  said  plaintiff  avers 
that  said  company  did  build  a  bridge  across  the  Kansas 
River  at  the  city  of  Topeka,  and  at  a  point  within  the  lim- 
its prescribed  by  sard  act,"  and  we  are  thus  led  to  the  happy 
conclusion  that  the  "said  company,"  by  building  a  bndge 
became  a  corporation,  though  but  six  hundred  dollars  had 
been  subscribed,  as  the  petition  shows.  Under  such  a  grant 
as  the  act  in  question,  the  court  will  take  notice  of  the  act 
when  referred  to  by  its  title,  but  it  cannot  take  judicial  no- 
tice of  a  corporation  to  be  formed  in  the  future,  which  may 
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or  may  not  exist,  and  about  the  existence  or  formation  of 
which  the  pleader  is  studioaSl;  silent.  In  such  cases  the 
court  will  take  judicial  notice  of  the  law  but  not  of  the  in- 
tended corporation,  (Nash's  Wead.  and  Prac,  p.  800,  note  A.) 

The  court  can  know  of  the  existence  of  a  corporation  not 
created  such  by  positive  statute  in  no  other  way  than  by 
the  record  affirmatively  showing  that  the  grant  has  been 
duly  accepted.  Now  the  evidence  of  any  material  fact  can- 
not be  given  unless  the  fact  itself  be  alleged,  aud  when 
[*64]  something  is  required  by  the  act  of  incorporation  to 
be  doue  in  future  to  entitle  it  to  exercise  corporate  powers, 
it  is  necessary  to  both  allege  and  prove  facts  requisite  to 
enable  the  company  to  exercise  said  powers.  The  corpora- 
tion in  question  was  not  declared  such  by  statute;  and  the 
corporators  had  to  respond  to  the  grant  by  acceptance  and 
tiser^  or  by  such  acts  of  itser^  as  amounted  to  an  acceptance, 
in  order  to  give  full  effect  to  the  act  iucorporating  them. 
(Angell  &  Ames  Corp.,  pp.  504-5-51;  Jp'ire  Department  v. 
Kip,  10  Wend.,  269;  11  Ohio,  276-280;  1  Oaines,  381; 
Opin.  Oh.  J.  Lewis,  and  note  at  the  end  of  the  decision. 
Angell  &  Ames  Oorp.,  pp.  416-17-18.) 

That  a  grant  must  be  accepted  by  the  grantees  before  it 
is  binding  upon  either,  is  most  evident  also.  (Angell  & 
Ames  Corp.,  p.  51;  Justice  Wilmot  in  the  case  of  Rex  v, 
.Vice  Gh,  of  Gambridge,  3  Burr,  1661;  Dartmovih  Gollege 
V.  Woodward,  4  Wheat.,  518;  Webster's  Works,  p.  496.) 

'^In  all  cases  relative  to  charters,  the  acceptance  of  them 
is  uniibrmly  alleged  in  the  pleadings."  This  shows  the 
general  understanding  of  the  law,  that  they  are  grants  or 
contracts,  and  that  parties  are  necessary  to  give  them  force 
aud  validity.    {King  v.  Anderson,  4  Burr,  2200.) 

These  terms,  '^acceptance"  and  "assent,"  afe  the  very 
language  of  contract  In  KUie  v.  MarahaU  (2  Mass.,  269), 
it  was  expressly  adjudged  that  the  naming  of  the  defendant 
among  others  in  an  act  of  incorporation  did  not  of  itself 
make  him  a  corporator;  and  that  his  assent  was  necessary 
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to  that  end.  {Dartmouth  College  v.  Woodwardy  4  Wheat, 
518;  Lincoln  and  Kent  Bank  v.  Richardson^  1  Qreenl, 
[Me.],  79;  Fire  Department  v.  Kip,  10  Wend.,  266.) 

The  plaintiff  in  error  maintained  in  the  court  below  that 
uaer  was  a  valid  acceptance  of  the  charter,  and  the  allega- 
tion ''that  the  said  company  built  a  bridge  across  the  Kan- 
sas Biver  ai,  i*  point  within  the  limits  prescribed  in  said 
act,''  was  a  good  aUegation  of  user,  and  hence  acceptance. 
We  admit  the  premise,  but  deny  the  conclusion,  when  ap- 
plied [*65]  to  the  case  at  bar.  We  maintain  that  there 
oould  be  no  valid  user  of  the  grant  until  the  $100,000  capi- 
tal stock  had  been  subscribed,  and  the  said  stock  had  been 
divided  into  shares  of  $100  each  after  the  company  had 
been  formed.  And  had  the  pleader  seen  fit  to  set  out  his 
cause  of  action  by  alleging  that  these  conditions  had  been 
complied  with,  and  then  added  user^  his  plea  then  might 
have  approximated  setting  out  a  full  cause  of  action.  If 
the  alleged  company  built  a  bridge  before  the  above  condi- 
tions were  complied  with,  it  was  a  conditional  acceptance 
of  the  grant,  and  no  more.  A  grant  cannot  be  accepted 
with  conditions.  ( Angell  ife  Ames  Corp.,  pp.  54-7.)  Neither 
can  there  be  a  partial  acceptance  any  more  than  there  can 
be  an  acceptance  by  part  of  the  persons  intended  to  be  in- 
corporated.   (Id.,  p.  55.) 

It  has  already  been  intimated  that  where  persons  com^ 
posing  an  intended  corporation  act  under  the  charter,  it 
amounts  to  an  acceptance.  It  is  usnal  whenever  a  charter 
is  pleaded,  and  no  direct  and  express  acceptance  can  be 
averred,  to  show  usage,  as  it  could  not  have  prevailed  unless 
it  had  been  received,  and  from  which  the  court  may  neces- 
sarily  infer  an  acceptance.  It  does  not  follow  that  because 
plaintiff  built  a  bridge  he  therefore  complied  with  all  the 
conditions  precedent  required  in  the  charter.  A  general 
allegation  that  plaintiff  had  perfoimed  all  the  conditions 
precedent  required  on  his  part,  under  the  act,  would  have 
been  sufficient  under  section  131  of  the  Oodo.    The  Code 
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deals  with  eubstanoe  and  not  with  forme,  and  the  rule  of 
pleading  (says  Swanks  Plead.  &  Prao.,  p.  146)  may  be 
stated  in  this  form:  ^^ Whatever  will  in  law  entitle  a  party 
to  aa  action,  those  facts  alone  need  be  stated." 

In  all  cases  facts  material  to  the  relief  songht  or  defense 
made  need  only  to  be  stated,  and  the  allegations  of  fact  are 
frequently  shaped  with  a  view  to  the  relief  asked.  (ilTa^ 
Uonal  Zancera  v.  Loveringj  10  Foster  [N.  H.],  5 15 ;  11  How. 
Pr.  R.,  186-216.) 

[*66]  Hence  we  conclude  that  the  petition  is  deficient 
because  it  does  not  all^e  that  the  said  Topeka  Bridge  Com- 
pany was  dnly  organized  under  the  act  of  the  territorial 
legislature,  entitled  ^'An  act  to  incorporate  the  Topeka 
Bridge  Company,"  approved  Feb.  14th,  1857. 

The  statute  of  1855,  p.  187,  provides  in  section  6  tliat  '4f 
any  corporation  hereafter  created  by  the  legislatare  shall 
not  organize  and  commence  the  transaction  of  business, 
within  one  year  from  the  date  of  its  incorporation,  its  cor- 
porate powers  shall  cease."  This  law  was  so  modified  by  an 
act  of  the  territorial  legislature  (Laws  of  1857,  p.  70,  Incor- 
poration), that  corporations  were  allowed  three  years  from 
the  date  of  the  expiration  of  the  charter,  uader  the  law  of 
1855,  to  commence  business,  leaving,  however,  the  restric- 
tions contained  in  the  law  of  1855,  in  case  the  corporate 
powers  were  not  thus  exercised  in  full  force.  The  pleader 
in  the  case  at  bar  has  not  relieved  us  in  any  way  of  the  re- 
strictions imposed  upon  the  incorporation  by  these  provis- 
ions of  law,  and  this  court  is  left  a  second  time  to  presume 
in  favor  of  the  corporation.  Kow,  inasmuch  as  all  corpor- 
ate powers  ceased  at  the  expiration  of  three  years  from  the 
date  of  its  approval  by  operation  of  this  law,  if  the  grant 
was  accepted  by  organizing  and  commencing  business,  the 
plaintiff  should  have  relieved  the  court  by  stating  facts  suf- 
ficient to  free  his  cause  of  action  from  positive  statutory  in- 
hibitions. It  may  be  insisted  that  these  restrictions  im- 
posed by  the  law  should  be  interposed  only  by  the  defend- 
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aut,  as  in  a  case  where  the  statute  of  limitation  has  barred 
a  cause  of  action.  Sach  reasoning  will  not  apply  to  this 
case.  When  the  statute  of  limitations  is  interposed  as  a 
defense  to  a  cause  of  action,  the  plea  presupposes  a  former 
legal  liability  or  obligation,  but  avoids  the  same  by  with- 
holding the  remedy  afforded  by  the  law.  The  power  of  the 
court  is  invoked  to  protect  a  defendant  from  harassing  suits 
upon  stale  demands,  by  a  plea  of  the  statute,  popularly 
termed  a  confession  and  avoidance.  But  [*67]  as  we  have 
seen  in  the  case  of  Beatty  v.  Lessee  of  Knowler^  svpra^  the 
exercise  of  corporate  franchise  being  restrictive  of  individ- 
ual rights,  cannot  be  extended  beyond  the  letter  and  spirit 
of  the  act  of  incorporation.  ( Angell  &  Ames  Corp.,  p.  192, 
sec.  12;  Dartmouth  College  v.  Woodward^  4  Wheat.,  036.) 

It  should  seem  that  no  such  presumption  can  arise  in  fa- 
vor of  said  ^^artificial  being  existing  only  in  contemplation 
of  law"  upon  demurrer  to  its  petition.  The  demurrer  ad- 
mits every  material  allegation  contained  in  the  petition  it  is 
true,  but  it  does  not  admit  the  existence  of  an  '^artificial 
being,"  when  its  existence  is  not  alleged,  and  against  the  ex- 
istence of  which  every  presumption  is  made.  We  cannot 
presume  the  legal  formation  of  an  "artificial  being"  "exis- 
ting only  in,  contemplation  of  law." 

2d.  Said  Crane  and  others  had  power  to  fonn  a  com- 
pany, the  capital  stock  of  which  should  be  one  hundred 
thousand  dollars.  We  arc  to  gather  the  intention  of  the 
legislature  solely  from  the  act  when  it  is  expressed  in  plain 
and  unambiguous  terms.  {Lochnane  v.  Elliott  et  al,y  1 
Kas.,  125.  We  are  to  construe  the  corporate  grant  strictly. 
(CUy  of  Leavenworth  V,  Norton  etal.^  1  Kas.,  405.)  And 
powers  not  expressly  conferred  are  withheld.  It  was  argued 
in  the  court  below  that  the  sentence  in  the  charter  "the 
capital  stock  of  which  shall  be  $100,000,"  should  be  con- 
strued as  though  it  read,  may  be  $100,000.  We  maintain 
that  when  "shall"  is  used  in  a  law  wliich  must  be  strictly 
construed  it  is  not  a  con ver table  term,  and  no  other  word 
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can  supply  its  place,  which  is  less  comprehensive  and  more 
vague  in  meaning.  The  reason  is  obvious.  {Webster  or- 
guendo  Dartmouth  College  v.  Woodward^  6  Webster's 
Works;  Act  Incorporating  Laws,  1857,  p.  161,  sec.  2.) 

There  is  no  case,  as  far  as  we  have  seen,  that  maintains 
the  doctrine  that  shall  may  under  any  circumstances  be 
construed  to  mean  nuiy^  but  the  converse  of  this  proposition 
has  often  been  held.  We  maintain  that  shaU  is  peremptory 
[*68]  in  signification,  while  may  is  permissive.  {Now- 
burgh  Turnpike  Go.  v.  Miller^  5  Johns.,  Ch.,  *1 13-14} 
AJdermom  BockwelVs  Case^  1  Vern.,  152;  Kingv,  Barlowy 
as  reported  in  Salkeld,  2  Salic,  609;  Oath.,  293;  The  King  v. 
The  Inhabitants  of  Derby y  Skinner,  307;  Mayor  and 
Gorp.N.  Y.  V.  Furze,  3  Hill,  612;  People  v.  Corp.  of  Al- 
bany^ 11  Wend.,  539;  Malcolm  v,  Rogers^  6  Cow.,  188; 
Cattle  V.  Howard,  9*  Wis.,  309;  Sedgwick  on  Stat,  and 
Const.  L.,  pp.  340-344.) 

The  capital  stock  was  fixed  definitely  at  $100,000,  and 
that  amount  must  have  been  subscribed  before  the  corpora- 
tion had  a  legal  existence.  It  was  a  condition  precedent  to 
the  legal  existence  of  the  company.  If  a  condition  prece- 
dent, the  petition  must  have  alleged  the  performance  of  it  to 
make  a  cause  of  action  under  section  131  of  the  Code.  Was 
it  necessary  to  allege  in  the  petition  that  the  entire  amount 
of  the  capital  stock  was  subscribed  to  enable  the  plaintiff 
to  state  a  full  cause  of  action?  It  must  be  supposed  that 
the  legislature  meant  what  was  said,  when  they  provided 
that  the  capital  stock  of  the  company  '^  shall  be  one  hun- 
dred thousand  dollars."  Many  charters  found  in  the  same 
volume  of  acts  (1857)  specify  that  when  $5,000  or  $50,000 
has  been  subscribed,  then  the  corporation  may  commence 
business.  (Charter  of  the  **  St.  Gteorge  Bridge  Co.,"  Laws 
1857,  p.  152,  Sec.  2.) 

The  stock  thus  paid  in  operates  as  a  guaranty  to  persons 
dealing  with  the  corporation,  that  they  are  secure  to  the 
extent  of  the  capital  paid  in,  at  least.    Now  in  the  absence 
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of  any  provision  in  the  charter  of  the  Topeka  'Bridge 
Oompanj  when  it  may  commenco  business,  it  cannot  with 
reason  be  contended  that  nnder  the  charter  the  company 
was  aathorized  to  commence  basiness  with  no  capital  stock 
whatever  subscribed.  Nor  is  it  a  question  of  degree;  as 
well  might  the  corporation  commence  business  and  levy  as- 
sessments for  its  general  purposes,  with  $1.00  or  $5.00  sub- 
scribed to  its  capital  stock,  as  $10,000,  or  any  sum  [*69]  under 
the  $100,000  specified  in  the  charter,  if  it  could  commence 
at  all,  or  levy  any  assessment  for  general  purposes  before 
the  entire  $100,000  of  stock  had  been  bona  fide  subscribed. 
A  more  reasonable  and  equitable  construction  should  be 
placed  upon  the  charter— a  construction  when  applied  to 
the  case  at  bar  which  plainly  and  unequivocally  requires 
that  the  entire  $100,000  should  be  subscribed  before  any 
assessment  could  be  legally  levied*  upon  '^such  capital 
stock." 

Independent  however  of  the  charter,  the  intention  of  the 
legislature  could  not  have  been  to  create  a  corporation 
where  no  capital  stock,  or  a  mere  nominal  capital  stock,  was 
required  to  be  subscribed.  But  their  intention  must  have 
been  what  the  charter  unequivocally  expresses,  that  '^  capi- 
tal stock  of  which  shall  be  $100,000."  And  before  any  le- 
gal assessment  could  be  made,  that  the  entire  amount  of 
such  capital  stock  should  be  subscribed.  And  what  is  so 
clear  upon  principle  is  supported  by  authority.  {Fry*9 
Executor  V.  Lexington  <b  Big  Sandy  R.  Go.^  2  Met  [Ky.], 
Simpson,  Oh.  J.;  Stoneham  Branch  B.  Co.v,  Gouldy2 
Gray,  278;  2  Id.,  277;  iST.  H.  Cent.  R.  v.  Johnson,  10  Fos- 
ter, 890;  Contoocook  Val.  R.  R.  v.  Barker^  32  N.  H.,  [1 
Fogg,]  368,  and  numerous  New  England  and  English  cases 
there  cited;  Trott  v.  Sarchette  et  a2.,  10  Ohio  St.,  241; 
Angell  &  Ames  on  Corp.,  p.  607  [2d  ed.];  Williams  v. 
BamJc  of  Mich.^  7  Wend.,  540;  WeUand  Cwnal  Co.  v. 
Hathaway  J  8  Wend.,  480;  U.  S.  v.  Steams^  15  Id.,  316; 
5  Mass.,  80;  3  Hill,  612.) 


JULY  TERM,  1864.  68 

Brief  of  Defendant  in  Error. 

All  contracts  of  this  character  are  made  with  reference  to 
the  provisions  of  the  charter,  and  the  statutory  law  in  force 
at  the  time  they  are  entered  into.  Analyze  this  snbscrip* 
tion,  then,  with  reference  to  the  charter,  and  we  have  this: 
^'I  agree  to  take  and  pay  for^  in  installments,  as  required 
one  share  in  the  Topeka  Bridge  Company,  the  capital  stock 
of  which  shall  be  $100,000,  to  be  divided  into  shares  of 
$100  each.'*  The  charter  by  .its  terms  compels  [*70]  the 
company  to  divide  the  capital  stock  into  shares  of  $100 
each.  The  17th  section  of  the  general  corporation  act,  in 
force  at  the  time  this  charter  was  made,  provides  (Statutes 
1855,  p.  189),  that  corporations  may  sue  their  own  members 
and  recover  from  them  all  **  arrears "  or  other  "  debts " 
"which  now  are,  or  may  be  hereafter,  owing  to  them,*'  in 
the  same  manner  as  though  they  were  not  members  of  their 
body,  any  law  or  custom  to  the  contrary  notwithstanding. 

This  point  of  the  case,  then,  turns  upon  this  one  proposi- 
tion: can  this  plaintiff  maintain  this  suit  against  this  de- 
fendant when  the  entire  amount  of  the  capital  s'tock  of  the 
company  required  by  the  charter,  as  appears  from  the  rec- 
ord, has  not  been  subscribed? 

The  defendant  agreed  to  taJee  and  pay  for  one  thousandth 
part  of  the  capital  stock  of  the  company,  but  the  petition 
shows  that  plaintiff  intends  to  recover  upon  an  alleged  sub- 
scription where  the  promise  was  to  pay  one<sixth  of  the 
capital  stock.  {Stoneham  Branoh  B.  R.  v.  Qould^  2  Gray, 
277;  Salem  Mill  Dam  v.  Ropes,  6  Pick.,  23,  and  9  Id., 
187;  Cabot  and  West  Springfield  Bridge  v,  Ohapin^  6 
Gush.,  50;  Woroester  <&  Nashxia  R.  R.  Co,  v.  Hindes,  8 
Id.,  110;  Atlantic  Ootton  Mills  v.  Aibotty9  Id.,  423;  Bry 
(mt  V.  Goednow^  5  Pick.  [2d  ed.],  230,  and  note  1 ;  Vide  1 
Dane's  Abr.,  457,  D.  12,  Art.  1,  and  the  numerous  authori- 
ties cited  by  that  author.  Ifewb.  Bridge  v.  Story,  6  Pick., 
45 ;  Gontoocooh  Val.  R.  R.  v.  Barker ,  82  N.  H.,  [1  Fogg,] 
869;  Gentral  Tump.  Gorp.  v.  Valentine^  10  Pick.,  142; 
Smith  V.  Natchez  Steamboat  Go.^  1  How.,  479;  South  Bay 
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Meadow  Dam  Co.  v.  Oray^  30  Maine,  549;  Diiohess  Cot- 
ton Manf,  Co.  V.  Davia^  14  Johns.,  238;  Townaend  v. 
Ooerveyr  19  Wend.,  424;  Ql(n>er  v.  Tacky  24  Id.,  153;  Cen- 
tral Tump,  Corp.  v.  Valentine^  10  Pick.,  142;  Cabbot  db 
West  Springfield  Bridge  v.  Chapin  et  al.^  6  Cneli.,  50. 
The  English  aathorities  are  to  the  same  effect,  ^ox  v. 
Clifton^  6  Bingham,  776;  Woutnt9  v.  Shairp^  4  Manning, 
Granger  &  Scot,  404;  Pitohferd  «.  Davis^  5  Meeson  & 
Welsby,  2;  [*71]  JSTorwioh  db  Lowstaft  Co.  v.  Theobold,  1 
Moody  &  Melkin,  151;  Littleton  Manuf.  Co.  v.  Pnrker^  14 
N.  H.,  543;  N.  H.  Cent.  R.  R.  'o.  Johneon,  10  Foster, 
390.) 

They  could  not  assess  apon  part  of  the  shares,  nor  in  un- 
equal sums,  and  these  assessments,  having  been  made  on 
only  a  portion  of  the  shares  of  the  corporation,  were  not  in 
accordance  with  the  charter,  and  cannot  bind  the  defendant. 
They  were  not  legally  made.  The  decision  of  this  point 
goes  to  the  foundation  of  the  action,  and  shows  that  the  suit 
cannot  be  maintained.     (35  Barb.,  325;  1  Gaines,  381.) 

The  following  cases  are  analagous  in  principle,  though 
we  do  not  claim  that  they  are  expressly  in  point:  (1  Hand}^ 
24;  11  Peters,  86;  N.  H.  Cent.  R.  R.  v.  Johnson^  10  Fos- 
ter, 402-3.) 

It  is  further  maintained  that  there  is  no  consideration  al- 
leged in  the  petition;  the  instrument  on  which  the  action 
is  founded  does  not  import  a  consideration,  and  it  must, 
therefore,  be  alleged.  (Van  Santvoord's  PI.  pp.  216-220; 
Bristol  V.  Renssdaer  dk  Saratoga  R.  R.  Co.^  9  Barb.,  158; 
Bailey  <6  Bogart  v.  Freeman^  4  Johnson,  280;  Saxton  <& 
Hutchmaon  v.  Johnson^  10  Johns.,  418;  Lansing  v.  M^KiL- 
lip^  3  Caines,  286;  Bamet  v.  Biseo  (see  also  296),  4  Johns., 
235;  Trott  v.  Sarohette,  10  Ohio  St.,  241;  1  Chitty  PL, 
pp.  262  (*295);  T.  of  P.  L.  Academy  v.  Davis,  11  Mass., 
113;  T.of  B.  Aoademy  v.  OiZbert,  2  Pick.,  679.) 

The  statute  of  1859,  p.  301,  does  not  apply  to  this  con- 
tract, it  being  executed  before  the  passage  of  that  act,  con- 
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aeqnently  the  oonsideratioa  must  be  aUej^  and  proved. 
There  is  do  mutaality  in  the  alleged  contract  between  plaint- 
iff and  defendant  It  does  not  appear  that  t^e  plaintiff 
gave  or  agreed  to  give  anything  to  the  defendant  for  his 
promise,  or  that  the  defendant  became  the  owner  of  any- 
thing thereby,  ( U.  db  jS,  R.  B.  Go.  v.  BtinekerAqfy  21 
Wend.,  139;  Aoker  dk  Gha^pmam,  v.  P/uBnix  et  aLy  4 
[*72]  Page  Ch,,  305;  Zeater  v.  Jewett,  12  Barb.,  502; 
Gandler  (6  Hart  v.  BossUeVy  10  Wend.,  489;  TuokeT  v. 
WoodSy  12  Johns.,  189;  Goneidercmt  v.  Brisbane^  6  Duer, 
686;  jS^me  v.  Same^  14  How.,  p.  487.) 

Tie  Topeka  Bridge  Company  was  under  no  obligation  to 
issue  stock  or  shares  to  the  defendant,  and  the  instrument 
sued  on  is  void  for  uncertainty.  It  is  not  a  contract  with 
or  to  any  person.  (Oow.  Trea.,  p.  146;  2  Kent  Com.,  *455 
471  (10  ed.);  Angell  &  Ames  Corp.  (2d  ed.),  p.  190;  Es- 
sex Tump.  (Jo.  V.  CoUiiiSy  8  Mass.,  292.) 

Secondly.  We  maintain  that  a  subscription  to  the  capi- 
tal stock  of  the  Topeka  Bridge  Company  made  by  defend- 
ant ^'  to  be  paid  in  work,"  is  void.  It  is  nowhere  expressly 
provided  in  the  charter  or  by-laws  that  subscriptions  to 
capital  stock  may  be  ''paid  in  work^"  so  the  authority  of 
the  company  thus  to  contract  comes  by  w«iy  of  implication, 
if  at  all.  Thd  charter  provides  that  the  capital  stock  of  the 
company  shall  be  one  hundred  thousand  dollars,  to  be 
divided  into  shares  of  one  hundred  dollars  each,  and  that  it 
gives  the  company  power  to  prescribe  by-laws  for  its  regu- 
lation and  receive  and  collect  subscriptions  to  such  capital 
stock. 

Now,  can  it  be  contended,  construing  the  charter  strictly, 
that  a  subscription  for  capital  stock  payable  ''  in  work  "  is 
valid}  Clauses,  general  though  they  be,  are  to  bo  con- 
trolled and  governed  by  the  express  powers  contained  else- 
where in  the  charter,  and  that  ''all  other  acts  and  things  " 
to  be  done,  must  be  auxiliary  to  the  main  purpose,  as  indi* 
catcd  In  the  express  provisions.  By  the  13th  section  of  the 
5— ;j  KAfl. 
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general  corporation  act.  of  1865,  statute,  p.  188,  individnal 
liability  in  case  of  the  failure  of  corporate  assets,  and  there 
being  no  stLpnlations  in  the  charter  to  the  contrary,  extends 
to  double  the  amount  of  capital  stock  subscribed.  Now, 
the  liability  to  pay  depends  upon  the  express  promise.  The 
defendant  has  agreed  to  pay  wark^  but  the  express  provis- 
ions of  the  charter  demand  maneyj  and  it  follows  that  the 
[^78]  plaintiff  has  made  a  contract  diametrically  opposed  to 
the  law  of  its  nature,  and  it  must  therefore  fall. 

This  is  the  major  proposition  upon  which  the  second 
ground  of  onr  argument  is  founded,  and  is  in  our  opinion 
the  surest  test  of  the  power  of  the  corporation  to  enforce 
this  alleged  contract  against  the  defendant.  If  we  attempt 
to  construe  the  charter  otherwise,  the  reason  fails,  and  as 
Ooke  on  Littleton  says:  "  Cenawte  ration e  legia  eeiaat  ipsa 
ZtfflT,"  reason  is  the  sonl  of  the  law,  and,  when  the  reason  of 
any  particular  law  ceases,  so  does  the  law  itself. 

It  is  nowhere  alleged  that  this  species  of  subscription 
was  authorized  by  the  company,  or  that  any  agent  was 
duly  aothoruEcd  on  the  part  of  the  company  thus  to  con- 
tract with  the  defendant.  This  omission,  in  onr  opinion, 
constitutes  a  fatal  defect  in  the  plaintiff's  petition.  It  mat- 
ters not  that  the  agent  with  whom  the  defendant  con- 
tracted has  power  thus  to  contract,  it  must  be  none  the  less 
clearly  and  definitely  alleged.  (Angell  ^  Ames  Corp.,  sec 
281  [6th  ed.];  Haydm  et  ah  v.  Middlesex  Twrf^.  Oo.y  10 
Mass.,  397;  Angell  &  Ames  Corp.,  section  389  [6th  ed.]; 
Burdick  v.  Champl.  Glass  Oo.^  8  Vt,  19.) 

It  is  further  contended  that  upon  the  plainest  principles 
of  law  the  agent  of  the  corporation  with  whom  defendant 
contracted  had  no  right  to  consummate  a  subscription  pay- 
able otherwise  than  in  money.  (Stoiy  on  Agency,  sees.  98, 
99, 101,  87;  Smith's  Mercantile  Law,  169;  11  Texas,  764.) 

^'  It  is  the  very  essence  of  a  contract  that  it  be  mutual, 
and  that  there  be  parties  to  it;  to  be  valid  it  must  also  be 
founded  on  a  consideration.'^   (Angell  &  Ames  Corp.,  p. 
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271,  sec.  255  [6tli  ed.],  and  numerous  authorities  dted,  note 
1 ;  JEsaex  Tump.  Covp,  v.  CoUinSy  8  Mass.,  881 ;  Union 
Turn^,  Cor.  v.  JenkinSy  1  Caines,  881;  Opinion  of  Lewis, 
0.  J.;  Trot  v.  Sarohette  et  ah,  10  Ohio  %  245.) 

There  is  another  fatal  defect  in  the  plaintiff's  petition* 
It  contains  no  allegation  of  a  demand  of  the  defendant  of 
the  performance  of  the  work,  or  a  request  to  perform  the 
same  according  to  the  contract  The  allegation  in  the  pe- 
tition, ^'  all  of  which  said  defendant  then  and  there  had  no- 
tice,''  does  not  amount  to  a  Ucet  Mpe  requiaitus.  ^^  When- 
ever it  is  essential  to  the  cause  of  action  that  the  plaintiff 
should  have  reqi^dsted  the  defendant  to  perform  his  contract, 
such  request  must  be  stated  in  the  declaration  and  proved." 
(1  Ohitty's  Plead.,  *828.)  "  But  when  by  the  express  or  im- 
plied  terms  of  the  contract  it  was  incumbent  on  the  plaint- 
iff before  the  commencement  of  his  action  to  request  the 
defendant  to  perform  his  contract,  such  request  being  as 
it  were  a  condition  precedent  must  be  averred."  (Ohitty's 
Plead.,  *824;  Comyn's  Dig.,  "  0,'^  69,  73;  1  Saund.  Plead., 
p.  83,  note  2;  Cow.Trea,,  1170;  Fry*a  Exectuorv,  Lexing- 
ton and  Big  Sandn/  B.  B.  Co.^  2  Met.  [Ky.],  821;  Union 
Tunipike  Oo.  v.  Jenking^  1  Caines,  881;  Troitv.  Sarohette 
et  al,  10  Ohio  St.,  245-6.) 

It  was  argued  in  the  court  below  that  the  defendant  hav- 
ing  contracted  with  the  company  and  thereby  acknowledging 
its  being,  is  estopped  from  denying  its  existence  afterwards, 
or  denying  the  formation  of  the  company.  The  rule  has  no 
application  to  the  case  at  bar.  It  applies  to  persons  who 
are  declared  to  be  an  incorporation  in  the  first  instance; 
persons  having  contracted  with  the  corporation,  are  held  to 
have  impliedly  admitted  its  existence.  But  to  the  rule 
there  are  numerous  exceptions.  See  Gary  v,  Oinoinnati  <b 
Chicago  B.  B,  Co.  (6  Iowa,  357),  where  the  doctrine  is 
laid  down  by  Wright,  0.  J.,  with  much  force,  and  the  cases 
are  reviewed  and  analyzed  most  ably.  {Brigg  v.  Penniman 
et  aZ.y  8  Cow.,  887;  8lee  v.  Bloom  et  al.y  19  Johns.,  456.) 
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The  opinion  of  the  court  was  delivered  by 

Orozibr,  0.  J. — ^Tbis  was  an  action  upon  the  following 
agreement  subscribed  by  the  defendant  and  five  others, 
each  of  the  six  subscribers  taking  one  share  of  one  hundi*ed 
dollars: 

[*76]  "ToPEKA,  K  T.,  Nov.  21, 1867. 

'^  We,  the  subscribers,  agree  to  take  the  number  of  shares 
in  the  Topeka  Bridge  Company,  set  opposite  to  our  re- 
spective names,  and  pay  installments  upon  the  same  as 
may  be  required  by  the  rules  and  regulations  of  the  com- 
pany." • 

The  petition  also  incorporates  the  rnles  and  regulations 
of  the  company,  and  avers  that  the  company  built  a  bridge 
and  made  calls  for  the  payment  of  the  whole  amount  of 
the  stock  subscribed,  in  accordance  with  their  rales  and 
regulations,  and  default  of  payment  on  the  part  of  de- 
fendant. 

The  defendant  filed  a  demurrer  specifying  several 
grounds,  among  others  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Upon  issue 
joined,  the  demurrer  was  sustained  upon  this  ground.  The 
plaintiff  excepted  and  brings  the  case  to  this  court. 

From  the  petition  it  nowhere  appears  by  dii*ect  averment 
or  by  inference  that  more  tham  six  hundred  dollars  of  tlie 
stock  of  the  Bridge  Company  was  ever  taken. 

The  question,  therefore,  presented  in  this  case,  is  whether 
a  party  subscribing  shares  in  this  corporation  is  liable  to 
pay  the  same  before  the  whole  capital  stock  is  subscribed. 

The  first  and  second  sections  of  the  law  (act  approved 
Feb.  14,  1857),  under  which  the  company  was  organized, 
areas  follows: 

^'Sbo.  1.  The  right  and  privilege  of  building  and  main- 
taining a  bridge  across  the  Kansas  River  at  any  point  upon 
said  river,  not  less  than  five  nor  more  than  ten  miles  above 
the  village  of  Tecumseh,  is  hereby  granted  for  the  period  of 
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twenty-one  years,  to  F.  L»  Crane,  Thomas  G*  Thornton,  M. 
C.  Dickey,  S.  T.  Walkley,  and  L.  G.  Oleaveland,  or  their 
assigns,  or  snch  persons  as  may  be  associated  with  them  for 
that  purpose. 

^^  Sbo.  2.  Said  Crane  and  other  persons  named  in  the 
foregoing  section,  or  a  majority  of  them,  are  hereby  author- 
ized [*76]  to  form  a  company  to  be  known  as  the  Topeka 
Bridge  Company,  the  capital  stock  of  which  shall  be  one 
hundred  thousand  dollars,  to  be  divided  into  shares  of  one 
hundred  dollars  each,  and  shall  have  power  to  prescribe  by- 
laws for  the  regulation  of  said  company,  receive  and  collect 
subscriptions  to  such  capital  stock,  establish  and  collect 
tolls  for  crossing  said  bridge,  sue  and  be  sued,  hold  and  con- 
vey real  estate,  so  much  as  may  be  necessary  for  the  con- 
struction of  said  bridge,  and  do  all  other  acts  and  things,' 
and  exercise  all  the  rights  and  privileges,  appertaining  to 
corporations.'* 

An  examination  of  these  sections  and  of  the  instrument 
on  which  this  suit  is  brought,  will  show  that  unless  the 
whole  amount  of  stock  was  subscribed,  there  could  be  no 
obligation  to  pay.  The  law  provides  that  the  capital  stock 
shall  be  (100,000,  to  be  divided  into  shares  of  one  hundred 
dollars  each.  The  defendant  took  one  of  the  shares  and  agreed 
to  pay  installments  thereon  as  required  by  the  rules  and  regu- 
ations  of  the  company}  What  company?  A  company  hav- 
ing a  sj;ock  of  one  hundred  thousand  dollars.  That  is  he 
took  one  thousandth  part  of  the  stock  and  agreed  to  pay 
such  assessments  upon  that  part  of  the  stock  as  might  be 
necessary  to  build  the  bridge. 

If  the  cost  of  the  bridge  was  only  ten  thousand,  then  an 
assessment  of  ten  per  cent  only  would  be  necessary,  and  the 
defendant  when  he  subscribed  would  make. his  estimates  of 
the  cost  of  building  the  bridge  and  calulate  how  much  he 
would  have  to  pay  on  the  share  he  subscribed,  and  if  he 
should  estimate  the  cost  at  (10,000  and  that  sum  should  be 
found  sufficient,  then  the  only  assessment  he  would  be  called 
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on  to  pay  would  be  ten  dollars.  If  his  estimates  were  too  low, 
then  he  wonld  have  to  pay  more;  if  too  high,  less.  That 
was  all  he  undertook  to  do  in  any  event.  This  being  all 
admitted,  it  would  only  limit  the  amount  which  the  plaint- 
iflF  had  a  right  to  recover,  not  his  right  of  action.  But  the 
defendant  took  stock  in  a  company  [*77]  having  a  capital 
of  $100,000.  The  plaintiff  seeks  to  make  him  responsible 
in  a  company  having  a  capital  of  only  $600.  Defendant 
agreed  to  pay  assessments  on  the  ahare  he  took.  A  share 
of  what?  A  share  of  the  capital  stock  of  the  company,  and 
this  capital  stock  is  ascertained  by  reference  to  the  act  of 
incorporation  to  be  one  hundred  thousand  dollars.  He  took 
no  stock  in  a  company  having  a  subscribed  capital  of  $600; 
is  under  no  legal  obligations  to  pay  to  such  a  company. 

As  the  petition  presents  the  case,  six  shares  only  have 
been  subscribed,  and  yet  the  bridge  was  bailt.  If  the  six 
shares  were  sufficient  to  build  the  bridge,  then,  as  we  have 
seen,  the  defendant  only  undertook  to  pay  his  share  of  one 
in  a  thousand  in  that  amount,  and  before  he  could  be  com- 
pelled even  to  pay  that,  he  had  a  right  to  have  the  other 
nine  hundred  and  ninety-nine  shares  subscribed  in  good 
faith,  so  that  he  could  enjoy  his  interest  in  the  corporate 
stock  in  his  due  proportion,  unburthened  with  debts  which 
he  had  not  contemplated  when  he  subscribed  his  stock. 
Under  the  act  of  incorporation  in  this  case  a  hona  fide  sub- 
scription of  the  whole  amount  of  the  capital  stock  was  an 
indispensible  condition  precedent  before  the  corporation 
coald  be  authorized  to  act.  Each  subscriber  undertakes  to 
pay  the  amount  of  his  subscription  only  upon  the  condition 
that  the  whole  amount  required  to  be  taken  to  enable  the 
company  to  organize  and  act  in  its  corporate  capacity  shall 
be  subscribed.    * 

These  conclusions  are  not  only  in  conformity  with  a  ra- 
tional interpretation  of  the  contract  and  the  act  of  incor- 
poration, but  are  upheld  and  illustrated  by  a  uniformity  of 
decisions  seldom  observable  in  a  question  of  law. 
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Such  an  organization  as  the  law  required  being  necessary 
to  enable  the  company  to  enforce  their  demand  in  this  case, 
an  averment  of  the  facts  necessary  to  show  sach  organiza- 
tion shoald  have  been  made  in  the  petition  in  order 
[*78]  that  if  construed  they  might  have  been  proven.  This 
not  having  been  done  the  demurrer  was  properly  sustained 
All  the  justices  concurring. 


JxBn  OooFSB,  Amc'sy  ara,  t*  Silas  ABimitONO, 

OiTABDiAHv  via 

1.  Appbal:  From  ProbaU  to  District  Court,  On  an  appeal  from  the 
Probate  to  the  District  Court,  the  case  is  to  be  tried  de  novo;  and  thtf 
District  Court  must  render  its  own  judgment  on  the  merits,  and  the 
reeord  must  show  its  condasions.  The  District  Conrt  can  try  nothiner 
bat  what  the  Probate  Coart  oonld. 

2.  Adhihistbation:  Sale  ^  realty.  On  an  application  for  the  sale  of 
real  estate  of  a  decedent  to  pay  debts,  the  Probate  Court  cannot  try  the 
tide  to  the  land.  Its  duty  is  to  ascertain  if  the  personal  assets  are  in- 
sufficient to  pay  the  debts,  and  if  so,  order  the  real  estate  inventoried 
to  be  sold.    The  District  Court,  on  appeal,  has  no  greater  power. 

y         Error  jf^am   Wyandotte  Dittrict  CowU 

Thb  facts  are  sufficiently  stated  in  the  opinion. 

Cooper  J.  Stockton^  for  plaintiff  in  error. 

A*  B.  Bartletty  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cbozisb,  0.  J.— The  plaintiff  in  error  commenced  a  pro* 
ceeding  in  the  Probate  Oourt  of  Wyandotte  county  to  ob- 
tain an  order  for  the  sale  of  the  real  estate  of  the  decedent 
to  pay  debts,  and  obtained  an  order  to  that  effect,  from 

XonE.— Sm  Oramt  «•  QUm^  atUh  pw  47. 
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which  jndgment  [*79]  the  defendant  in  error  appealed  to 
the  Pistrict  Coctrt.  Some  sort  of  a  trial  was  had  there  and 
judgmept  rendered  that  the  judgment  of  the  Probate 
Court  "be  reversed."  This  judgment  is  complained  of  as 
erroneous.  The  most  we  can  make  out  of  the  record  is 
that  the  defendant  denied  any  title  to  the  land  in  the  plaint- 
iff's intestate,  and  claimed  it  as  the  property  of  his  wards. 
It  was  inventoried  as  the  property  of  the  decedent.  The 
question  of  title  was  tried  and  all  the  jndgment  rendered 
was  the  one  above  recited. 

This  was  evidently  erroneous.  The  District  Court  could 
properly  try  nothing  but  what  the  Probate  Court  could  try, 
and  the  latter  could  not  try  the  title  to  the  land.  All  it 
oould  do  was  to  ascertain  if  the  personal  assets  were  insuffi- 
cient to  pay  the  debts,  and  if  so,  order  the  real  estate  inven- 
toried to  be  sold.  The  District  Court  could  do  the  same 
things  and  no  more. 

If  in  the  trial  in  the  District  Court  it  was  found  that  the 
facts  necessary  to  enable  the  Probate  Court  to  make  an  or- 
der of  sale  did  not  exist,  then  the  petition  should  be  dis- 
missed, and  this  judgment  be  certified  to  the  lower  court, 
where  it  would  have  the  same  effect  as  a  judgment  of  that 
court.  On  appeal  where  the  case  is  to  be  tried  de  napo^ 
the  superior  court  does  not  reverse  the  judgment  of  the  in- 
ferior tribunal,  but  renders  its  own  judgment  upon  the 
merits.  It  is  very  likely  that  the  District  Court  came  to  a 
different  conclusion  from  that  arrived  at  by  the  Probate 
Court,  but  whether  it  did  or  not,  the  record  should  show 
what  its  conclusion  was.  Its  duty  was  to  try  the  case  and 
not  to  review  the  action  of  the  court  below. 

The  order  i*eversing  the  judgment  of  the  Probate  Court 
wiU  be  vacated,  and  the  District  Court  ordered  to  proceed 
to  try  the  case  de  novo. 

All  the  justices  concurring. 
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[*80]  John  W.  Odsll  t.  Wiujam  Sarobmt  aitd  Jamsb 

Davis. 

1.  Nbw  Trial;  Motion.  Whtre a  motion  is  made  more  than  three  days 
after  judgment  for  a  new  trial  on  the  ground,  Ist,  of  irreguUurity  on  the 
part  of  the  court  or  party,  and  2nd,  accident  or  surprise,  and  there  is 
no  showing  that  the  party  applying  was  *'  unavoidably  prevented**  from 
mahing  the  moti<m  before,  it  is  error  for  the  court  to  gcant  such 
motion.' 

2.  Motion.    A  motioa  for  leave  to  make  a  nlotion  ie  a  nuUi^. 

8.  Nkw  Trial:  Etidsnee,  A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidenoe,  where  the  judgment  was  ren4ered  March 
12«  1864,  might  have  been,  under  section  310  of  the  Code,  made  during 
the  same  term  of  the  court,  without  granting  leave.  To  obtain  a  new 
trial  upon  that  ground,  after  the  expiration  of  the  term,  the  party  ap* 
plying  most  proceed  by  petition. 

Error  from,  LeavemjDorth  District  Cowrt, 

Thb  opinion  states  the  facts. 

Clough  dk  Wheats  for  plaintiff  in  error: 

1.  After  a  term  of  court  has  expired  during  which  a 
judgment  was  rendered,  the  court  has  no  disc]::etion  or  author- 
ity at  a  subsequent  term  to  set  aside  said  judgment. .  {Cooh 
r.  Wood  et  al.j  24  111.,  295;  Cameron  v.  Mc Robert^  Z 
Wheat,  593;  Jaokaon  v.  Ashton^  10  Peters,  480;  Washing^ 
ton  Bridge  Co,v,  Stewart,  3  How.,  413;  Suydam  v.  Pitcher^ 
4  Cal.,  290;  JioU  v.  Robh  6  Id.,  21;  Brewer  v,  Dinwid- 
die,  25  Mo.,  352;  Hill  v.  City  of  St.  Louis,  20  Id.,  584; 


£1]  Whtte  It  is  ■bown  \fj  the  leoora  that  the  ooort,  on  tbe  fifth  day  after  rendering  the 
Judgment  in  a  oaae,  overruled  a  motion  for  a  new  trial,  made  on  the  grounds  that  the  de- 
olekm'of  the  court  was  against  the  law  and  the evidenoe,  and  it  is  not  ahown  by  the  ree- 
ord  that  said  motion  was  ever  rednoed  to  writings  or  filed  in  the  court  as  it  should  have 
been  (Dasskr*s  C.  L.,  %  8887;  {Clayton  v.  ScJiool  Ointricl,  90  Kas.,  as«),  or  that  it  was 
made  within  three  days  after  the  Judgment  was  rendered,  as  it  should  have  been  (Dsasler's 
Clfc,  I  a886)yOr  thatit  wasmade  at  any  time  beforelt  was  presented  to  the  court  below  for 
heailngt  it  win  be  presumed  by  the  Supreme  Court,  for  the  purpoee  of  upholding  the  Judg- 
ment of  the  court  below,  that  said  motion  was  not  made  in  time,  and  therefom  that  the 
court  below  did  not  err  fai  overrulhig  it  MUehtll  v.  JfUhoan^  11  Kaa.,  61T ;  HetMl  u 
ffinet,  17  Kaa.,  816;  Fowler  v.  Toung,  19  Kas.,  160;    Lucat  v.  Sturr,  31  Kas.,  480.) 
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Blackstone's  Oom.,  book  8,  chap.  25,  side  p.  406 ;  Coke's 
Littieton,  sec.  438,  book  8,  p*  200 ;  Merle  v  Andr&WBy  4 
[*81]  Texas,  200 ;  Ridd  v.  MoMUlan,  21  Ala.,  825 ;  Wood  v. 
Luse^  4  McLean,  254;  Ramsour  v.  Roper ^  7  Iredell,  346; 
Ashley  V.  Hyde^l  English,  92;  Mayor ^  etc.,  of  Little  Rock 
V.  Bullock,  1  Eng.,  282;  Sagory  v.  Bayleaa^  13  Smedes  & 
Marshall,  153;  BUm  v.  Ruuell,  1  Smith  287.) 

2.  The  discretionary  control  of  the  court  over  its  judg- 
ments ends  with  the  term  at  which  they  are  rendered 
{Huntingdon  dk  Mclntyre  v.  Finch  db  Co.,  8  Ohio  St, 
445.) 

A  Circuit  Court  has  no  power  to  insert  a  clause  in  a  jndg- 
ment  authorizing  the  party,  against  whom  it  is  rendered,  to 
move  to  set  it  aside  at  the  next  term;  and  where,  upon  mo- 
tion, made  in  pursuance  of  said  leave,  a  judgment  was  set 
aside  at  the  next  term  and  a  new  judgment  rendered,  it  was 
treated  as  a  nullity  by  the  Snprem'e  Court,  and  the  first 
judgment  reinstated.  {Bill  v.  Oity  of  St.  Zauisy  20  Mo., 
684,  587;  AeMey  v.  Hyde,  1  Eng.,  9;  2  U.  S.  Dig.,  p.  295, 
sec.  122.) 

The  District  Court  could  only  vacate  its  judgment  against 
Sargent  in  pursuance  of  the  powers  limited  and  given  by 
sections  546,  547,  548, 550,  and  613  of  the  Code.  (See  Comp, 
L.  of  Kansas;  See  Hittrickv.  Wilson^  12  Ohio  St;,  ISe- 
Hottston  V,  Williams  J  13  Cal.,  24;  Myers  et  al.  v,  Myen 
et  al,  6  Ohio  St.,  226-7.)   * 

The  record  does  not  show  that' the  court  adjudged  that 
Sargent  or  Davis,  or  that  any  person  whatever  had  a  valid 
defense  to  the  action,  and  therefore  the  court  erred  in  vacat- 
ing the  judgment.  (Comp.  L.  of  Kas.,  sec.  550  of  the  Code ; 
Hittrick  v.  Wilson,  12  Ohio  St.,  138.) 

W.  P.  Oambell,  for  defendants  in  error: 

..  1.    The  first  question  presented  by  the  record  is,  whether 
the  application  for  a  new  trial  was  made .  at  the  term  at 
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which  the  judgment  was  rendered.  It  is  submitted  that 
the  application  was  so  made,  and  that  the  court  had  au- 
thority to  give  the  defendant  time  to  reduce  his  motion  to 
[*82]  writing  and  file  the  sam&  (Oomp.  L.,  Oivil  Code, 
sec.  SOT^e^M^.) 

2.  No  objection  was  made  by  plaintiff  to  the  court  en* 
tertaining  the  first  motion, .  and  no  exception  was  taken  to 
the  ruling  of  the  court  in  giinng  the  defendant  time  to  file 
his  motion. 

3.  The  plaintiff  having  failed  to  make  his  objection  at 
the  time  the  leave  was  obtained,  was  too  late  in  making  his 
objection  to  the  motion  being  entei|ained  after  it  was  so  filed 
in  pursuanoe  of  the  leave  given. 

4.  If  the  court  had  a  right  to  entertain  the  motion  thus 
filed,  this  court  would  not  reverse  the  order  granting  a  new 

trial. 

5.  This  is  not  an  appealable  order.    This  was  not  an 

order  affecting  a  substantial  right,  which  determines  the 
action  and  prevents  a  judgment.  The  cause  stands  for  trial 
in  the  court  below.    (Code,  sec.  523-4-5.) 

The  opinion  of  the  court  was  delivered  by 

EiNOKAN,  J. — This  cause  is  brought  to  this  court  under 
paragraph  2  of  section  4  of  the  act  amendatory  of  the  Code, 
passed  Feb.  25th,  1860. 

The  plaintiff  in  error,  who  was  plaintiff  below,  obtained  a 
judgment  against  the  defendants  and  others  on  the  12th  day 
of  March,  1864.  On  the  25th  day  of  March  thereafter,  the 
following  journal  entry  is  made: 

^^Now  comes  William  Sargent,  one  of  the  defendants 
herein,  and  moves  the  court  for  leave  to  file  a  motion  to  re- 
verse BO  much  of  the  decree  herein  rendered  at  the  present 
term  as  relates  to  him,  the  said  William  Sargent,  which  said 
motion  is  by  the  court  sustained,  and  leave  is  hereby  given 
to  said  William  Sargent  to  file  said  motion,  and  this  cause 
is  continued." 
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On  the  27tb  day  of  April  defendant  filed,  in  Taeation,  the 
motion  for  a  new  trial,  setting  up  as  grounds: 

[*83]  ^*  l8t  Irregularity  in  the  proceedings  of  the  court, 
and  of  the  prevailing  party. 

*'2d.  Accident  or  fiurprise,  which  ordinary  prudence 
could  not  have  guarded  against. 

^^  3d.  Newly  discovered  evidence/material  for  this  defend- 
ant,  which  he  could  not  with  reasonable  diligence  have,  dis- 
covered and  produced  on  the  trial." 

On  the  14th  day  of  May  this  motion  supported  by  affi- 
davits was  heard  and  a  new  trial  awarded,  to  which  the 
plaintiff  excepted.  i:'laiptiff  also  objected  to  the  hearing 
of  the  motion,  and  upon  his  objection  being  overruled,  ex- 
cepted. 

Either  of  the  causes  assigned  is  sufficient  if  made  in 
proper  time  and  in  proper  manner.  Was  this  done  in  this 
case?  Section  309  of  the  Code  provides  that  **the  appli- 
cation for  a  new  trial  must  be  made  at  the  term  the  verdict, 
report  or  decision  is  rendered,  and  except  for  the  cause  of 
newly  discovered  evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial,  shall  be  within  three 
days  after  the  verdict  or  decision  was  rendered,  unless  un- 
avoidably prevented." 

As  the  judgment  was  rendered  on  the  12th,  and  there  was 
no  motion  made  of  any  kind  until  the  23d,  and  as  there  is 
no  pretence  of  being  ^'  unavoidably  prevented  "  from  mak- 
ing the  motion  on  the  first  two  grounds  at  an  earlier  pe- 
riod, the  defendants  were  precluded  from  setting  up  those 
grounds  upon  motion.  The  three  days  allowed  by  the  law 
had  elapsed,  and  the  means  of  securing  a  new  trial  for  those 
causes  is  by  petition,  as  pointed  out  in  section  311  of  the 
Code. 

Neither  did  defendants  bring  themselves  under  the  pro- 
visions of  the  Code  as  to  the  last  cause  set  up  in  their  mo- 
tion.   The  journal  entry  made  on  tlio  23d  does  not  even 
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purport  to  be  a  motion  for  a  new  trial.  It  is  a  motion  for 
*[*8i]  leave  to  make  a  motion.  No  causes  for  the  applica- 
tion are  stated. 

The  defendant  obtained  leave  of  the  court  to  do  that  which 
he  had  a  clear  and  undoubted  legal  right  to  do  without  his 
motion;  that  is,  to  make  an  application  for  a  new  trial  by 
motion. 

Section  310  of  the  Code  provides  that  the  application 
must  be  by  motion,  upon  written  grounds,  filed  at  the  time 
of  making  tlie  motion. 

Had  the  motion  been  for  a  new  trial  instead  of  for  leave 
to  make  such  a  motion,  the  motion  must  have  been  upon 
written  grounds  filed  at  the  same  time.  This  provision  of 
the  Code  is  but  an  affirmation  of  the  ancient  law,  and  is 
founded  upon  reasons  so  obvious  that  they  need  no  com- 
ment. The  anomalous  motion  made  on  the  23d  seems  to  have 
been  an  attempt  on  the  part  of  defendants  to  keep  them- 
selves in  court  by  the  expedient.  It  is  a  motion  not  known 
to  the  law,  and  is  a  nullity. 

The  objection  of  plaintiff^  to  hearing  the  motion  at  the 
May  term  was  well  founded.  It  was  a  motion  for  a  new 
trial  at  a  term  subsequent  to  the  one  at  which  the  judg- 
ment was  rendered.  An  application  for  a  new  trial  at 
such  time,  on  the  ground  of  newly  discovered  evidence, 
nmat  be  made  by  petition.  See  sections  311  and  546  of 
the  Code. 

This  conclusion  renders  it  unnecessary  to  consides  the 
other  points  presented  by  the  plaintiff  in  error.  The  case 
will  be  sent  back  to  the  District  Coart  with  directions  to 
set  aside  the  order  granting  a  new  trial. 

All  the  justices  concurring. 


78  SUPREME  COTJET  OF  KANSAa 


Eykendall  ▼.  dinton. 


[*85]  Jahbb  M.  Kykbndall  v.  Mart  A.'Oliwton. 

1.  Erbor:  Reviiw:  Kme  trial.  Appellate  oonrts  cannot,  onenor,  review 
A  decision  of  an  inferior  court,  or  a  motion  for  a  new  'trials  on  the 
ground  of  fraud  and  undue  meana  in  procuring  the  verdict,  where  the 
record  fails  to  show  the  evidence  sustaining  the  motion. 

2.  District  Court:  Justices  of  the  peace.  The  District  Court  cannot 
review  the  rulings  of  a  justice  without  exceptions.' 

3.  FoROiBLB  Entrt  AND  DETAINER:  Description,  In  an  action  fqr for- 
cible entry  and  detainer,  a  description  of  the  property  in  the  afSdavit, 
as  "the  hotel  commonly  called  the  'Clinton  House*  in  Indianola,  Shaw- 
nee county,  together  with  all  the  rooms,  houses,  garden,  lots,  etc.,  used 
in  connection  therewith,''  held  sufficient.  Such  a  description  would  be 
sufficient  in  a  deed  provided  the  property  could  be  ascertained,  which 
would  be  a  question  of  fact,  not  of  law. 

Error  from  Shawnee  District  Court, 

Thb  affidavit  on  which  the  proceeding  in  the  justice 
conrt  was  founded,  showed  ''that  the  said  Mary  A.  Clinton, 
on  the  8th  day  of  May,  A.  D.  1863,  was  in  the  lawful  and 
rightful  possession  of,  as  her  own  property,  the  following 
described  premises,  to-wit:  her  hotel,  commonly  called  the 
Clinton  House  in  Indianola,  Shawnee  county,  together  with 
all  the  rooms,  houses,  garden,  lots,  etc.,  used  in  connection 
with  the  same;  and  afterwards,  to- wit,  on  the  same  day,  the 
said  James  M.  Kykendall,  with  force  and  arms,  did  uulaw- 
fuUy^and  forcibly  enter  into  said  premises,  and  her,  the 
said  Mary  A.  Clinton,  with  force  and  strong  hand,  did  expel 
and  unlawfully  put  out  of  possession  of  the  same,  and  the 
said  James  M.  Kykendall  does  unlawfully,  unjustly,  and 
with  a  strong  hand,  deforce,  and  still  keep  her,  the  said 
Mary  A.  Clinton,  out  of  possession  of  the  same." 

Trial  was  had  before  a  jury;  verdict  for  plaintiff,  and 
judgment  of  restitution  of  the  premises  rendered.    A  mo- 

[1]  Tha  dedfllon  of  a  joBtioe  of  the  peace,  on  a  motion  for  a  oonthinanoe^  nniat  be  ex- 
oepted  to,  or  any  error  in  his  ruling  will  be  waived.  {Lm  o.  Lotttrtdge^  11  Kas.,  4SS.  Beei 
atoo.  Brown  o.  App,  1  Kaa.,  683;  Oaroey  v,  SchoUkopf,  Id.,  685,  and  notei.) 
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tion  for  a  oew  trial  was  made  by  Kykendall,  before  the 
P86]  jaatice,  on  the  groands  of  fraad,  partiality  and  nndne 
means  being  used  in  rendering  the  yerdiot,>  supported  by 
affidavits,  and  the  ^'evidence  and  allegations  df  the  parties," 
which  motion  was  overruled,  and  the  defendant  excepted 
Kykendall  filed  a  petition  in  error,  in  District  Oourt;,  aver 
ring  as  grounds:  1st.  Error  in  giving.  2d.  Error  in  re< 
fusing  instructions  to  the  jury.  8d.  That  the  petition  be- 
fore the  justice  was  insufficient  4th.  Error  in  ruling  out 
evidence.  5th.  Judgment  was  given  for  the  wrong  party., 
'(he  transcript  of  the  justice's  docket  accompanied  the  petf- 
tion  in  error,  setting  forth  the  affidavit  on  which  the  sum- 
mons in  justice  court  was  issued,  with  the  other  proceedings 
of  the  trial,  but  did  not  give  the  affidavits  or  evidence  sup- 
porting the  motion  for  a  new  trial.  The  justice's  judgment 
was  affirmed  in  the  District  Oourt,  which  judgment  of 
affirmance  wa3  excepted  to  and  the  case  brought  up  to  this, 
court  thereon. 

J.  (A  D.  Brockioajff  for  plaintiflb  in  error. 
No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

EiNOMAN,  J. — ^Tbis  cause  having  been  taken  up  from  the 
decision  of  a  justice's  court  on  error  to  the  District  Court, 
and  having  been  there  affirmed,  presents  itself  to  this  court  as 
seeking  only  to  review  the  decision  of  the  District  Court 
The  record  shows  no  ruling  of  the  justice,  and  no  excep- 
tions are  filed,  except  to  the  overruling  the  motion  for  a 
new  trial.  The  motion  for  a  new  trial  was  on  the  ground 
that  the  decision  was  obtained  by  fraud,  partiality  and  un- 
due means,  and  seems  to  have  been  supported  by  affidavits, 
but  as  they  are  not  in  the  record,  we  are  not  able  to  say 
that  the  justice  erred  in  refusing  a  new  trial.  In  the  ab- 
sence of  the  facts  we  are  to  presume  that  the  decision  was 
correct 
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[*87]  The  District  Coart  could  not,  with  propriety,  at- 
tempt to  review  on  error  the  rnlinga  or  decisions  of  the 
jnstice  to  which  no  exceptions  had  been  taken,  and  we  can  \ 

go  no  farther  than  the  District  Coart.  \ 

The  record  discloses  one  of  the  alleged  errors  which,  | 

possibly,  we  may  be  authorized  to  examine.  ! 

The  action  was  one  of  ibrcible  entry  and  detainer.    The  i 

complaint  was  based  upon  affidavit,  and  it  may  be  tliat  the  j 

law  is,  as  urged,  that  a  defective  affidavit  would  be  an  error  { 

as  fundamentally  fatal  in  its  character  as  a  petition  that 
does  not  state  a  sufficient  cause  of  action.  Without  decid- 
ing whether  this  be  so  or  not,  we  will  examine  the  alleged 
defect,  which  is  a  want  of  sufficient  description  of  the  prop* 
erty,  the  possession  of  which  was  sought  to  be  recovered  in 
the  action.    The  description  is  as  follows: 

'^The  hotel  commonly  called  the  Clinton  House,  in  In- 
dianola,  Shawnee  county,  together  with  all  the  rooms, 
houses,  garden,  lots,  etc.,  used  in  connection  with  the  same." 

For  aught  that  we  can  know,  the  description  may  have 
been  perfect  and  accurate.  Certain  property  in  Indianola, 
would  be  as  likely  to  be  known  as  belonging  to  the  Clinton 
House,  as  the  house  itself  by  that  designation.  Such  a 
description  would  be  good  in  a  deed,  provided  the  property 
could  be  ascertained  that  was  conveyed,  and  whether  it 
■could  be  so  ascertained  would  be  a  question  of  fact  and  not 
of  law.    The  decision  of  the  District  Court  ia  affirmed. 

All  the  justices  concurring. 
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Hon.  ROBERT  OROZIER,  Chief  Jubtiob. 

How.  LAWRENCE  D.  BAILEY,  J    a^^.^  r„^.^ 

HoH.  SAMUEL  A.  KINGMAN,    f  ^^ssooiatb  Jusnoii 


The  State  ex  bel.  Nathaniel  Pbiob  y.  Thomas  Cabnbt 
ET  AL.  The  Boabd  of  State  Cakyassebs. 

L  IAaxdakub:  PrerequisiUs.  The  want  of  a  plain  and  adequate  remedy 
in  the  ordinaiy  conrae  of  the  law,  is  an  essential  prerequisite  to  the  is- 
suance of  the  writ  of  mandamits  in  every  case;  the  application,  whether 
for  altematiye  or  peremptory  writ,  must  also  show  tiie  obligations  of 
the  respondents  to  perform  the  act,  and  that  they  are  in  defiuilt  in  per- 
fonnanoe  of  their  legal  duty. 

2. :  Default.  No  prerions  threat  or  predetermination  not  to  per- 
form a  legal  duty  can  amount  to  a  default  or  an  omission,  even  though 
the  showing  be  sufficient  to  conyince  the  court  that  the  respondents 
will  omit  to  perform  their  duty. 

3.  ■;  Demand*    A  demand  and  refusal  are  prerequisites  to  the  in- 

stitution of  proceedings  by  mandamus,    {Dobb»  v.  Stauffer^  2i  Eas., 
127.)    There  must  have  been  a  defect  of  duty  preceding  the  demand. 

N<xn«— Wbfln  mandamu$  ivlD,  or  wiU  not,  lie  mo  note  to  Stats  exrel  fu  J?aMn«on,  1 
KMi,  188.  Tbe  pnotloe  imdflr  tiM  Oodo  Jn  tlie  Mtloa  of  mandamut  esplatnied,  oooh 
flMDted  apoo  AQd  disdngolalied  from  the  oonmum  law  praotioe,  p«r  YAUonnra,  J.  {SUus 
txr§l»v,J^0rtan  OOf  11  Km.,  S7,  €t$§q.) 

6— d  KA8. 
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Original  Proceedings  in  Mandamus. 

[*89]  The  facts  of  the  case,  sufficient  for  the  presentation 
of  the  points  d^i^ded,  appear  in  the  Bnbjoined  opinion  of 
the  oonrt. 

Siram  Oriswoldj  for  the  relator. 

W.  W.  Chithriej  Attorney-general^  for  the  respondents. 

The  opinion  of  the  conrt  was  delivered  by 

Obozibb,  0.  J. — This. is  a  motion  for  9kfnandamiLs  to  be 
directed  to  the  board  of  state  canvassers,  which  shall  re- 
quire that  body  to  do  certain  things  in  respBd  to  the  ean- 
vassing  of  the  vote  cast  at  the  election  of  Noveihber  8th, 
1864. 

The  relator  shows  that  he  was  voted  for  at  the  election 
referred  to,  for  the  office  of  senatx)r  in  the  State  legislature, 
for  the  county  of  Doniphan;  that  of  the  votes  cast  within 
said  county,  he  received  a  majority;  that  in  pursuance  of  an 
act  of  the  legislature  of  this  State,  approved  March  1st,  1864, 
elections  were  held  beyond  the  limits  of  the  State,  at 
which  persons  in  the  military  service  of  the  United 
States  were  permitted  to  vote,  without  the  townships  and 
wards  of  which  they  were  residents;  that  poll-books  and 
tally-sheets  of  the  votes  so  given  were  forwarded  to  and  filed 
in  the  office  of  the  Secretary  of  State;  that  abstracts  of  such 
poll-books  and  tally-sheets  have  been  made  as  contemplated 
by  the  act  aforesaid;  that  such  abstracts  show  a  number  of 
votes  sufficient  to  overcome  the  majority  for  the  relator,  as 
shown  by  the  votes  cast  within  the  county  '<Jf  Doniphan, 
were  cast  at  the  latter  elections  for  a  person  other  than  the 
Isolator;  that  the  members  of  the  board  of  state  canvass- 
ers threaten  to  count  the  votes  so  cast  out  of  the  wards  and 
townships  in  which  the  voters  resided,  and  give  a  certificate 
of  election  to  the  persons  shown  to  be  so  elected ;  that  the 
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relator  has  demaodedxcf  the  members  of  said  board  of  can- 
vaseerB  to  be  informed  whether  they  intend  to  count  the 
said  alleged  illegal  yotee,  and  has  been  advised  that  they  do 
so  intend  to  count  [*90]  them.  That  he  is  without  ade* 
quate  remedy  by  the  ordinary  course  of  the  law,  and  prays 
for  a  mcnuUifiMM^  etc. 

The  motion  haying  been  made  on  the  16th,  and  the  law 
requiring  the  board  of  canvassers  to  meet  on  the  19th  of 
December,  the  first  question  that  arises  in  the  case  is:  was 
the  motion  made  at  the  proper  timet  The  board  of  can- 
vassers had  not  met,  nor  were  they  required  by  law  to  meet, 
until  after  the  time  of  making  the  motion. 

The  law  of  this  State  concerning  proceedings  upon  num- 
damns  (Oode  of  Oivil  Procedure,  Sec.  580),  provides  that 
^'the  writ  of  mandamus  may  be  issued  to  any  inferior  tri- 
bunal, corporation,  board  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust  or  station."  ' 

'^Sbo.  581.  This  writ  may  not  be  issued  in  any  case 
where  there  is  a  plain  and  adequate  remedy  in  the  ordinary 
course  of  the  law.  It  may  issue  on  the  information  of  the 
party  beneficially  interested. 

^'Sbo.  582.  The  writ  is  cither  alternative  of  peremptory. 
The  alternative  writ  must  state  concisely  the  facts,  showing 
the  obligations  of  the  defendant  to  perform  the  act,  and  his 
omission  to  perform  it,  and  command  that  immediately 
upon  the  receipt  of  the  writ,  or  at  some  other  specified  time, 
he  do  the  act  required  to  be  performed,  or  show  cause  be- 
fore  the  court  whence  the  writ  issued,  at  a  specified  time 
and  place,  why  ho  has  not  done  so ;  and  that  he  then  and 
there  return  the  writ  with  his  certificate  of  having  done  as 
he  is  commanded.  The  peremptory  writ  must  be  in  a  simi- 
lar tbrm,  except  that  the  words  requiring  the  defendant  to 
show  cause  why  he  has  not  done  as  commanded,  must  be 
omitted." 

It  is  apparent  from  these  provisions  that  although  the 
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relator  might,  after  the  canvassers  had  met  and  canvassed 
the  votes,  he  without  *^an  adequate  remedy  in  the  ordinary 
course  of  the  law,"  the  conrt  ought  not  for  that  reason 
alone  to  award  the  writ  now.  A  want  of  a  ^'plain  and 
[*91]  adequate"  remedy  in  the  ordinary  course  of  the  law  is 
an  essential  prerequisite  to  the  issuance  of  the  writ  in 
every  case,  but  an  equally  essential  prerequisite  is  an  omis- 
sion on  the  part  of  the  defendant  to  perform  the  act  re- 
quired of  him.  The  writ,  whether  alternative  or  ]>eremp- 
tory,  must  not  only  show  the  obligation  of  the  defendant  to 
perform  the  act,  but  must  also  show  his  omission  to  pertbrm 
it. 

Is  it  possible  that  there  can  be  an  omission  to  perform 
the  act  before  the  arrival  of  the  earliest  day  upon  which 
the  law  authorizes  it  to  be  done?  Certainly  not;  and  no 
previous  threat  or  determination  not  to  do  it  can  amount  to 
an  omission.  The  statute  will  bear  no  construction  other 
than  that  the  relator  must,  at  the  time  of  making  the  mo- 
tion, show  the  defendant  to  be  in  default  in  the  pertbrra- 
ance  of  his  legal  duty,  and  no  threat  or  predetermination 
can  amount  to  a  default  before  the  day  upon  which  the  act 
is  to  be  done.  In  the  case  at  bar  the  relator  has  shown  that 
he  demanded  of  the  defendants  the  performance  of*  the  act 
he  undertakes  to  enforce  by  the  order  of  the  court,  and  an 
express  determination  on  their  part  not  to  perform  it;  but 
this  does  no^  and  cannot  amount  to  an  omission  to  perform 
the  act.  It  may  be,  as  the  relator  claims,  that  after  the 
votes  shall  be  canvassed,  he  will  be  without  remedy  in  the 
ordinary  course  of  the  law. 

That  is  a  question  we  cannot  consider  until  it  is  shown 
that  there  is  a  default,  an  omission  of  duty  on  the  part  of 
the  defendants.  The  showing  made  by  the  relator  might 
convince  the  court  that  the  defendants  will  omit  toperibrm 
the  duty;  but  until  they  have  omitted  to  perform  it,  the 
statute  does  not  authorize  the  court  to  interfere,  no  matter 
how  disastrous  may  be  the  consequences  to  the  relator 
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Some  anthoritied  have  been  cited  bj  counsel  for  the  re- 
lator npon  two  points,  viz: 

First,  that  the  writ  may  be  issued  before  the  day  the 
canvass  is  to  be  made;  second,  that  the  relator  is,  or  will 
[^2]  be,  without  other  plain  or  adequate  remedy.  Upon 
the  first  point  we  have  been  referred  to  Tapping's  Man 
damus  (pp.  382-3).  It  is  there  said,  in  substance,  that  a 
demand  and  refusal  are  necessary  prerequisites,  but  it  is 
not  said,  as  counsel  was  understood  to  claim,  that  a  demand 
and  reftisal  were  sufiicient,  as  to  time,  to  authorize  the  writ. 
That  author,  on  page  10,  says  that  the  writ  ^'issues  upon 
the  assumption  that  that  which  ought  to  have  been  done  at 
a  time  past  has  not  been  done.''  ^'That  a  mandamn$  will 
not  be  granted  in  anticipation  of  a  defect  of  duty  or  error 
of  conduct."  What  he  says  about  demand  and  i*efusal  re- 
lates to  a  time  subsequent  to  that  at  which  the  act  should, 
according  to  law,  be  performed.  The  demand  and  refusal 
were  prerequisite  to  the  instituting  of  the  proceedings,  and 
not  for  the  purpose  of  giving  the  party  aggrieved  a  right  to 
have  the  thing  done.  The  right  to  have  the  act  performed 
must  precede  the  demand.  There  must  have  been  a  defect 
of  duty  preceding  the  demand  in  every  case. 

The  court  has  taken  some  pains  to  find  a  case  in  which 
the  writ  was  allowed  before  the  time  at  which  the  law  re- 
quired the  act  to  be  performed  had  elapsed;  and  although 
the  examination  has  extended  to  all  the  books  likely  to 
throw  light  upon  the  subject  within  our  reach,  no  such  case 
has  been  found,  nor  has  one  such  been  cited  bv  counsel.  On 
the  contrary  we  have  found  an  unbroken  current  the  other 
way. 

The  case  of  The  People  v.  Supervisors  of  Oreen  Gov/rUy 
(12  Barb.,  217),  is  cited  for  the  purpose  of  showing  that 
this  is  a  case  where  the  relator  will  be  without  remedy  after 
the  canvassers  shall  have  adjourned,  and  that  therefore  he 
ought  to  have  the  writ  now.  In  that  case  the  time  for  can- 
vassing the  vote  had  elapsed  and  the  board  had  met  and  ad- 
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joarned ;  and  the  ooart  say  its  powers  were  expended,  and 
that  it  oonld  not  be  reorganized.  Whether  in  this  ooncla- 
sion  that  coart  was  right  or  wrong  is  a  question  [*93]  npon 
which  this  conrt  does  not  feel  called  npon  to  express  an 
opinion,  but  it  is  very  dear  that  no  intimation  ik  given  that 
because  the  board  could  not  be  reorganised  after  it  had 
met,  made  a  canvass  and  adjouroedy  the  application  would 
have  been  entertained  if  it  had  been  made  befora  the  day 
on  which  the  board  was  to  have  met  The  only  clause,  in 
the  opinion  of  the  court,  looking  in  the  direction  indicated, 
is  the  following,  to  which  the  attention  of  the  court  has 
been  specially  called  by  couneeK  Judge  Harris  says:  ''  I 
will  not  say  that  a  state  of  facts  might  not  occur  which 
would  call  upon  the  court  to  interfere  by  mandamus  to  con- 
trol the  action  of  a  board  of  canvassers,  but  this  can  only  be 
done  while  such  board  is  in  existence.'' 

Kow,  although  this  may  be  just  such  a  case  as  the  learned 
judge  was  then  contemplating  as  possible  to  arise,  yet 
even  then  he  thinks  the  writ  ought  not  to  go  before  the  day 
upon  which  the  board  is  required  to  be'  organized.  At 
most,  the  expression  is  merely  the  opinion  of  the  judge  who 
wrote  out  the  decision  upon  a  question  not  before  the  court. 
But,  be  it  diction  or  decision,  it  is  clearly  against  the  posi- 
tion of  counsel  for  the  relator. 

The  examination  we  have  given  the  subject  has  shown  to 
our  satisfaction  that  the  statute  of  this  State  is  nothing 
more  than  a  legislative  recognition  of  the  law  of  manda- 
m^ie  as  it  has  been  administered  in  England  for  matiy  years. 
No  new  requirement  is  made,  nor  former  one  dispensed 
with.  The  statute  is  full,  clear,  and  explicit;  elementary 
works  are  in  strict  accordance  with  it,  and  judicial  deter- 
mination is  so  abundant  that  there  seems  to  be  but  little 
room  for  doubt  as  to  what  the  law  of  mandamus  is.  The 
statutes,  the  elementary  writers,  the  courts,  without  a 
single  exception,  so  far  as  we  have  been  able  to  discover,  not 
only  sustain  the  view  we  have  taken  of  the  question  we 
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have  been  conadering,  but  absolatelj  compel  us  so  to  decide. 
[*94]  The  oondusioa  we  have  arrived  at  upon  this  ques- 
tioUy  renders  it,  if  not  improper,  at  least  unnecessary,  to  de- 
cide the  other  questions  presented  by  counsel  in  the  argu- 
ment, and  we  do  not  desire  to  be  understood  as  expressing 
any  opinion  whatever  upon  them.  The  proceeding  will  be 
dismissed  at  the  costs  of  the  relator. 

Bailby,  J.,  concurring. 

KiKGMAir,  J.,  did  not  sit  in  the  oasa 
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Thk  State  bx  bkl,  Nathaniel  Pmob  v.  W.  H.  H.  Law- 

BENCB,  SbGBETABT  OF  StATB,  RESPONDENT. 

1.  ^AVDAiiVBz  Supreme  Court:  Juriedieiion,  The  Supreme  Court  has 
jurisdictioo  to  entertain  an  application  for  a  writ  of  mandamus  to  com* 
pel  the  Secretary  of  State  to  issue  a  certificate  of  the  election  of  the  re- 
lator to  the  State  senate;  the  canvass  of  the  votes  made  by  the  State 
board  being  in  his  favor,  a  writ  of  mandamus  is  the  only  specific 
remedy  in  such  case.  The  court  cannot  go  behind  the  determination  of 
said  State  board  made  under  section  86  of  the  election  law. 


.  :  Eleetions :  Catwass  of  vote.  The  du^y  of  the  Secretary  of  State, 

aa  0uch,  and  sx^offlcio  as  secretary  of  the  board  of  canvassers,  are  spe- 
cifio  and  ministerial,  and  based  on  the  previous  action  of  the  board.  He 
is  in  nowise  responsible  for,  but  must  be  governed  by,  the  action  of  tho 
board.  By  Sec.  38  (Comp.  L.,  1862,  499),  it  became  the  duty  of  the 
Secretary  of  State,  and  he  now  has  the  power,  to  issne  to  the  relator 
the  proper  certificate  of  his  election. 

Noix.-»8«e  pno&Shig  earn  and  notes. 


I 


InSupr&me  Oowrt  with- 
in and  for  the  State 
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8.  Cantass  of  Votsb.    By  Sec.  83  (Comp.  L.,  1862,  499),  a  less  nam 
ber  than  three  of  the  board  of  State  canyaBserg  cannot  act,  and  the  ac- 
tion of  two  was  unauthorized  and  does  not  prevent  the  issuance  now 
of  the  proper  certificate  to  the  relator. 

Original  Proceedinge  in  Mandamus. 

Thb  facts  of  the  case  are  as  follows: 

[*96]  Od  the  9th  day  of  January,  A.  D.  1865,  this  oonrt 
granted  an  alternative  writ  of  mandamus  against  the  re- 
spondent herein,  upon  the  application  of  the  relator,  Na- 
thaniel Price.  The  alleged  facts  of  the  case,  and  npon  which 
the  relator  depended  for  the  relief  demanded,  appear  in  the 
writ,  which  is  as  follows: 

Thb  Statb  of  Kansas  ex  bel. 
Natahnibl  Pbiob 

V, 

Thb  Sbcbbtabt  of  Statb  fob  [      of  Kansas. 
The  State  of' Kansas. 

To  the  Secretary  of  State  within  and  for  the  State  of  Kansas: 

Whereas^  Nathaniel  Price  has  represented  to  ns,  that  on 

the  8th  day  of  November,  1864,  he  was  elected  a  senator  in 

the  legislature  of  this  State,  for  the  county  of  Doniphan  in 

said  State,  by  receiving  a  greater  number  of  legal  votes 

than  were  given  for  any  other  person  for  that  office,  and 

that  the  county  commissioners  of  said  county,  and  the  clerk 

of  said  county,  having  canvassed  said  votes,  given  in  said 

county,  at  said  election,  for  said  office,  according  to  law,  and 

made  abstracts  of  the  same,  and  transmitted  them  to  the 

office  of  the  said  Secretary  of  State,  as  required  by  law; 

that  the  State  board  of  canvassers  met  at  the  office  of  said 

Secretary  of  State,  on  the  19th  day  of  December,  1864,  to 

canvass  the  result  of  said  election,  and  having  made  some 

progress  therein,  adjourned  to  the  5th  day  of  January,  1865, 

when  they  again  met  at  said  office,  and  from  the  certified 

abstracts  of  votes  on  file  in  said  office,  proceeded  to  canvass 

the  votes  given  for  senator  in  said  county,  at  said  election, 

and  thereupon  found,  determined  and  declared,  that  he,  the 
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said  Nathaniel  Price,  bad  been  by  the  greatest  nnmber  of 
votes,  duly  elected  senator  for  said  county,  in  said  legisla- 
ture, and  made  a  certificate  of  their  said  determination, 
signed  the  same  and  delivered  it  to  said  Secretary  of  State. 
And,  whereaSy  said  Nathaniel  Price  has  Airther  represented 
to  US  that  by  reason  of  the  premises  [*97]  he  is  entitled  to 
receive,  and  that  it  is  the  duty  of  said  Secretary  of  State  to 
give  to  him,  a  certificate  under  his  seal  of  office,  of  his  elec- 
tion as  senator  as  aforesaid;  that  he  has  demanded  of  said 
Secretary  of  Stat«  to  give  him  a  certificate  of  his  election  as 
aforesaid,  and  that  said  Secretary  of  State  refused,  and  still 
refuses,  to  give  the  same;  that  the  refusal  of  said  Secretary 
of  State,  to  give  him  such  certificate,  is  a  great  wrong  and 
injnry  to  him,  and  that  he  is  without  any  adequate  remedy 
in  the  premises  in  the  ordinary  course  of  law,  for  compel- 
ling said  Secretary  of  State  to  discharge  his  duty  by  giving 
him  a  certificate,  as  aforesaid. 

You  are  therefore,  hereby,  commanded  forthwith,  to  make 
and  deliver  to  said  Nathaniel  Price,  a  certificate  under  your 
seal  of  office,  of  his  election  as  senator  from  the  county  of 
Doniphan,  in  said  legislature,  or  that  you  show  cause  to 
this  court  on  the  10th  day  of  January,  1865,  at  10  o'clock, 
A.  M ,  why  you  do  not  make  the  same,  and  have  you  then 
and  there  this  writ  with  your  return  thereon,  of  having 
done  as  von  are  commanded. 

Id  testimony  whereof,  I  have  hereunto  set  my  hand  and 
the  seal  of  said  Supreme  Oonrt,  at  my  office,  in  the  city  of 
Topeka,  this  9th  day  of  January,  A.  D.  1865. 

[seal.]  Andrbw  Stark,  Olerk. 

To  this  the  respondent  answered: 

First.     Denying  the  jurisdiction  of  the  court. 

Second.  That  the  relator  has  an  adequate  remedy  in  the 
ordinary  course  of  law. 

TMrd.  A  substantial  denial  of  the  allegations  of  the 
writ,  coupled  with  a  statement  that  he,  the  said  respondent, 
and  William  Spriggs,  did,  on  the  Monday  preceding  the 
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22d  day  of  December,  after  eaid  election,  proceed  to  ex- 
amine and  make  statement  of  the  whole  nomber  of  votes 
given  at  said  election  for  State  senators,  in  said  senatorial 
district,  and  did  canvass  the  same  according  to  law;  that 
thej  did  determine  therefrom  that  F.  H.  Drenning  and 
[*98]  J.  T.  Lane,  were,  by  the  greatest  number  of  votes 
given,  duly  elected  to  the  office  of  State  senators,  in  and  for 
the  said  first  senatorial  district;  that  thereupon  the  respond- 
ent did  issae  to  the  said  F.  H.  Drenning  and  J.  T.  Lane, 
certificates  of  their  election  to  the  office  of  State  senators, 
for  the  said  first  senatorial  district,  in  the  coanty  of  Doni- 
phan, aforesaid. 

Which  several  defenses  are  signed  by  the  respondent,  W. 
H.  H.  Lawrence,  and  sworn  to  by  him.  Upon  the  issues 
thus  made  between  the  parties,  the  relator  in  his  own  be- 
half, and  to  sustain  the  same  on  his  part,  offered  in  evi- 
dence a  statement  of  the  result  of  the  general  election  held 
in  the  State  of  Kansas,  November  8, 18^4,  for  senators  and 
representatives,  signed  by  a  majority  of  the  State  board  of 
canvassers,  and  declared  by  them  to  be  correct  This  state- 
ment shows  that  the  relator  received  the  greatest  number 
of  votes  for  the  office  of  senator  from  said  first  district. 

In  behalf  of  the  respondent,  it  is  admitted,  that  a  suffi- 
cient number  of  votes  were  cast  at  said  election  by  soldiers  in 
the  service  of  the  United  States,  to  have  changed  the  result 
of  said  canvass,  as  appears  by  the  statement  of  the  majority 
of  the  board,  so  as  to  have  secured  the  election  of  the  said 
J.  T.  Lane,  as  senator,  as  aforesaid,  instead  of  the  relator, 
had  said  votes  been  counted  by  the  said  board. 

Hiram  Griswold^  for  relator: 

1.  That  the  action  lies  in  behalf  of  a  person  claiming  an 
office.  (12  Barb.,  213;  2  Carter  [Ind.],  423;  29  Ills.,  413; 
2  Gray,  270;  20  U.  S.  Dig.,  p.  656,  Sec.  20-30;  20  Pick. 
Rep.,  484.) 

2.  That  it  lies,  though  the  relator  has  another  remedy. 
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(17  U.  S.  Dig.,  p.  402,  Sec.  13;  19  Id.,  p.  472,  Sec  7;  2 
Barb.,  418;  12  Id.,  213;  12  Wend.,  896;  23  Id.,  461.) 

W.  W.  OtUhrie,  Attorney -generaly  for  respondent. 

[*99]  The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — As  to  the  objection  to  the  jarisdiotion  of 
this  court,  we  are  cleai'ly  of  the  opinion  that  it  is  not  well 
taken.  We  also  think  that  a  writ  of  mandanyua  is  a  proper, 
and  the  only  specific  remedy  to  be  resorted  to  in  oases  of 
this  kind.  Both  of  these  j)Ositions  are  fully  sustained  in 
the  cases  cited  by  relator,  of  which  it  will  be  sufficient  to 
refer  to  the  authority  in  29th  Ills.,  413. 

The  further  examination  of  this  case  involves  a  consider* 
ation  of  the  provisions  of  sections  36  and  38  of  the  statute 
regulating  elections. 

It  will  be  seen  that  the  state  board  of  canvassers  are  re- 
|uired  to  perform  certain  duties,  which  are  concluded  by 
delivering  to  the  Secretary  of  State  certified  statements  of 
the  results  of  their  canvass.  Qpon  so  doing  nothing  fur- 
ther is  required  of  them. 

Section  36  reads  as  follows:  ^^  For  the  purpose  of  can- 
vassing the  result  of  elections  the  state  board  of  canvass- 
era  shall  meet  at  the  office  of  the  Secretary  of  State  on 
Monday  preceding  the  22d  day  of  December,  next  after  the 
election,  when  they  shall,  upon  a  certiiied  abstract  of  votes 
in  the  different  districts,  on  file  in  the  office  of  the  Secretary 
of  State,  proceed  to  examine  and  make  statement  of  the 
whole  number  of  votes  given  at  any  such  election  for  State 
officers,  the  justices  of  the  Supreme  aud  judges  of  the  Dis- 
trict Ooui'ts,  and  members  of  the  Senate  and  House  of  Rep- 
resentatives and  Representative  in  Congress,  or  for  so  many 
of  said  officers  as  may  have  been  voted  for  at  such  election, 
which  statement  shall  show  the  names  of  the  persons  to 
whom  such  votes  shall  have  been  given  for  either  of  the 
said  offices,  and  the  whole  number  given  to  each,  distinguish- 
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ing  the  Beveral  districts  and  counties  in  which  they  wesee 
given;  they  shall  certify  such  statements  to  be  correct  and 
subscribe  their  names  thereto,  and  they  shall  thereupon  de- 
termine what  persons  have  [*100]  been,  by  the  greatest 
number  of  votes,  duly  elected  to  such  offices,  or  either  of 
them,  and  shall  indorse  and  subscribe  on  such  statement  a 
certificate  of  such  determination,  and  determine  and  deliver 
them  to  the  Secretary  of  State." 

The  proceedings  and  determination  of  the  late  state 
board  of  canvassers,  bearing  upon  this  case,  duly  authenti- 
cated (and  it  may  be  remarked,  the  only  determination 
that  appears),  are  here  before  us,  and  in  evidence.  Ought, 
or  can  we,  go  behind  them  in  this  proceeding?  We  think 
not.  The  action  of  the  state  board  of  canvassers,  what- 
ever it  may  have  been,  is  outside  of  this  case  only  so  far  aa 
it  appears  in  their  statement  and  determination  before  us. 

Were  this  proceeding  against  them  the  case  would  be 
different,  but  it  is  against  the  Secretary  of  State,  not  as  a 
member  of  the  board  of  canvassers,  but  as  Secretary  of 
State,  and  as  ex-oilicio  clerk  of  the  board;  and  as  such 
clerk,  charged,  under  the  law,  with  the  performance  of  a 
specific  duty  or  act,  purely  ministerial  in  its  nature,  and 
based  upon  the  previous  action  of  the  board,  acting  in 
this  capacity,  he  is  in  no  wise  responsible  for  the  action  of 
the  board — be  it  right  or  wrong — but  he  must  be  governed 
by  such  action. 

Section  88  is  as  follows: 

''  The  Secretary  of  State  shall  record  in  his  office.  In  a  book 
to  be  kept  by  him  for  that  purpose,  each  certified  statement 
and  determination  as  made  by  the  board  of  state  canvass- 
ers, and  shall,  without  delay,  make  out  and  transmit  to  each 
of  the  persons  thereby  declared  to  be  elected,  a  certificate  of 
his  election,  certified  by  him,  under  his  seal  of  office,  and  be 
shall  also,  forthwith  cause  a  copy  of  such  certified  statement 
and  determination  to  be  published  in  a  newspaper  published 
at  the  seat  of  government." 
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These  provisions  show  oondnsively  the  eorrectness  of  the 
position  we  have  taken.  The  relator  had  been  by  the  state 
board  of  canvassers  [*101]  declared  elected  to  the  office  of 
state  senator  from  the  first  senatorial  district,  as  appears 
from  their  official  statement  and  determination,  delivered  to 
the  Secretary  of  State.  It  thereupon  becomes  his  dnty  to 
issue  to  the  relator  the  proper  certificate  of  his  election. 
This  he  should  have  done  and  it  yet  remains  in  his  power 
to  do  so. 

As  to  the  statement  by  the  respondent,  ^'  that  he  together 
with  William  Spriggs,  did  proceed  to  examine  and  make 
statement  of  the  whole  number  of  votes  given  at  said  elec- 
tion for  state  senators  in  said  senatorial  district,  and  did  can- 
vass the  same  according  to  law;  that  they  did  determine 
therefrom  that  F.  H.  Drenning  and  J.  T.  Lane  were  by  the 
greatest  number  of  votes  given,  duly  elected  to  the  office  of 
state  senators,  in  and  for  the  said  first  senatorial  district; 
that  thereupon  the  said  respondent  did  issue  to  the  said  F. 
H.  Drenning  and  J.  T.  Lane  certificates  of  their  election  to 
the  office  of  state  senator  for  the  senatorial  district  in  the 
county  of  Doniphan,"  we  have  but  a  single  remark  to  make. 
There  is  no  such  statement  and  determination  before  us. 
Bat  if  there  were,  we  are  unable  to  find  any  authority  in 
any  provision  of  the  election  law  whicli  would  admit  of 
such  a  proceeding  on  their  part. 

The  state  board  of  canvassers  consist  of  five  members, 
of  whom  a  less  number  than  three  are  not  authorized  to  act. 
(Sec.  33.) 

The  issuance  then  of  the  certificate  of  election  to  J.  T. 
Lane,  by  the  Secretary  of  State,  upon  the  statement  and  de- 
termination of  the  canvass  made  by  himself  and  William 
Spriggs,  was  unauthorized,  and  it  does  not  operate  to  pre- 
vent the  issuance  now  of  a  certificate  of  election  to  the  re- 
lator.   (2  Carter,  428.) 

The  question  presented  by  counsel  for  the  relator,  and 
involving  the  constitutionality  of  the  law  passed  by  the  legis- 
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lature  of  1864,  and  approved  March  let,  having  reference  to 
the  sabject  of  persons  voting  who  are  in  the  military 
[*102]  service  of  the  United  States,  we  do  not  feel  called 
upon  to  consider,  the  case  being  disposed  of  before  reaching 
that  point. 

Entertaining  the  views  thns  expressed,  peremptory  writ 
of  mandamus  will  be  awarded  to  the  Secretary  of  State  of 
the  State  of  Kansas,  commanding  him  to  issne  a  certificate 
of  election  to  the  relator  as  state  senator  from  the  first  sen- 
atorial district,  connty  of  Doniphan 

All  the  justices  concurring. 


The  Static  of  Kaksas  v.  Donald  Gabmiohajel. 

1.  Appeal.  Where,  in  a  criminal  case,  the  indictment  is  not  qnashed 
or  set  aside,  the  judgement  not  arrested,  nor  any  question  reserved  by 
the  State,  bat  the  defendant  is  tried  and  fonnd  not  gailty,  hM,  that 
the  State  cannot  appeal  such  a  case  to  the  Sapreme  Court.' 

Appeal  from  Atchison  District  Cotirt. 

The  record  shows  that  on  the  trial  the  State  offered  in 
evidence  "a  certain  judgment  of  record  of  fthat  conrt),  to 
which  evidence  the  defendant  by  counsel  objected,  and  ob- 
jection sustained  by  the  court,  to  which  ruling  of  the  court 
the  district  attorney  excepted.''  Other  facts  appear  in  the 
opinion. 

J,  D.  Brwmbaugh^  Attorney-general^  for  appellant. 

Otis  db  Glicky  for  appellee. 

p.]  In  »  ctimOnaX  fvoMcattan,  vbece  ttie  dataidaDt  hM  pleadad  "nol  gnU^*'  to  th« 
Qhaz^e,  and  where  the  caae  is  submitted  to  •  jury,  and  •  verdict  of  not  gnilty  U  len* 
OMed,  and  the  court  enters  Judgment  that  the  defendant  be  dlsohwged  and  go  hteoe 
«llhont  dagr,  saoh  verdict  and  indgment  are  conohuive,  and  the  Sapreme  Goott  c«n- 
oot  on  an  appeal  set  aside  or  reverse  the  verdict  or  judgment.  (State  v,  CroMbv^  17 
Kas.,  890.) 
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[*103J  The  opinion  of  the  court  was  delivered  by 

Obozibb,  0.  J. — ^The  defendant  was  indicted  in  Atchi- 
son county  under  the  1 9th  section  of  the  Crimes  Act,  for 
oppression  and  partiality  in  office  as  sheriff  of  said  county. 
The  indictment  charged  that  he  had  in  his  hands  for  execu- 
tion an  order  of  sale,  issued  from  the  District  Oourt,  in  a 
cause  wherein  Thomas  A.  Hartwell  wasplaintiff  and  Josiah 
Brawley,  administrator  of  Presley  Montgomery,  was  de- 
fendant, and  that  the  offense  consisted  in  the  manner  in 
which  the  writ  was  executed  by  him. 

The  defendant  moved  to  quash  the  indictment,  which  mo- 
tion w»f*  overruled. 

The  cause  was  submitted  to  a  jury,  when  the  State  offered 
in  evideiicre  a  judgment  of  the  District  Court  of  Atchison 
county «  and  an  order  of  sale  issued  in  pursuance  thereof, 
purporting  to  have  been  rendered  and  issued  in  a  cause 
wherein  Thomas  H.  Hartwell  was  plaintiff  and  Josiah 
Brawley,  administrator  of  Presley  Montgomery,  and  Emma 
Montgomery,  were  defendants.  The  defendant  objected  on 
account  of  the  variance,  and  the  objection  wan  sustained. 
The  jury  returned  a  verdict  of  "not  guilty,"  the  defendant 
was  discharged,  and  the  State  appealed.  Is  this  such  a  case 
as  may  be  appealed  to  this  court?  Section  266  of  the  Code 
of  Criminal  Procedure,  is  as  tbllows: 

"Section  266.  Appeals  to  the  Supreme  Court  may  be 
taken  by  the  Territory  (State)  in  the  following  cases,  and  no 
other.  First:  Upon  a  judgment  for  the  defendant  on 
quashing  or  setting  aside  an  indictment.  Second:  Upon 
an  order  of  the  court  arresting  the  judgment.  Third:  Upon 
a  question  reserved  by  the  Territory  (State)." 

In  this  case  the  indictment  was  not  quashed  or  set  aside; 
the  judgment  was  not  arrested,  nor  was  any  question  re- 
served by  the  State.  Hence  it  is  not  a  case  in  which  an  ap- 
peal is  allowed,  and  the  appeal  will  be  dismissed. 

AH  the  justices  concurring. 

7—3  KA8. 
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[*104]  The  Citt  of  Atohison  v.  Ephbahc  Butohxr. 

1.  Atohison  Citt  Bonds:  Presumption.  By  its  charter  of  Febrauy 
12, 1858,  the  dty  of  Atchison  had  power  (§  90)  to  take  stock  m  the  A. 
A  8t.  J.  Railroad  Co.,  and  with  the  consent  of  a  majority  of  the  quali- 
fied voters,  to  pay  for  it  in  bonds  (§  31).  A  purchaser  for  stock,  of 
such  bonds,  had  a  right  to  presume  that  aJl  the  necessazy  steps  to  the 
legal  issuance  of  the  bonds  had  been  taken.  Where  the  vote  on  the 
proposition  to  issue  the  bonds  was  had  on  the  third  day  after  the  pas- 
sage of  the  ordinance  calling  it  (ordinance  of  March  15,  1858),  in  the 
absence  of  proof,  the  court  will  nob  presume  the  time  too  short,  especi- 
ally when  tiie  rights  of  the  bondholder  could  not  be  affected  thereby. 

2.  ;  Power  to  sell.  The  power  of  the  corporation  to  dispose  of  the 
bonds  when  executed,  was  regulated  by  law,  of  which  all  must  take 
notice. 

3.  Municipal  Cobporationb:  Powers,  Power  to  a  corporation  to  is- 
sue bonds  for  stock,  or  for  the  loan  of  money  to  pay  for  the  same,  gives 
no  authority  to  sell  the  bonds  to  raise  money  to  pay  for  stock,  e^peci- 
aliy  below  par;  stock  at  par,  might  be  paid  for  in  bonds  at  par. 

4.  Casb  at  BAB.  The  railroad  company  (to  whom  the  bonds  were  ori|7- 
inally  s<^d)  were  bound  to  know  the  extent  of  the  authority  of  the 
agent  of  the  city  in  transferring  the  bonds;  and  that  under  section  4  of 
the  ordinance  of  March  29,  1858,  he  had  no  authority  to  negotiate  them 
at  70  cents  per  centum.  . 

5.  .  The  bonds  not  being  made  payable  to  bearer,  order,  or  as- 
signs, with  interest  coupons  attached  payable  to  bearer,  and  the  bond, 
to  which  was  attached  the  coupons  in  suit,  having  been  transferred 
by  the  railroad  company  to  plaintiff  below,  in  payment  of  an  antece- 
dent debt,  heldf  that  he  was  not  an  innocent  holder.  This  might 
be  different  had  the  coupon  been  received  detached  ixom  the  bond. 

6.  Municipal  Cobpobations  :  Ratification.  The  charter  not  authoriz- 
ing the  negotiation  of  the  bonds  in  the  manner  they  were  negotiated, 
the  city  could  not  bind  itself  by  ratification  in  collecting  taxes  and  pay- 
ing interest  thereon,  in  the  absence  of  charter  authority  to  ratify.  But, 
held^  that  the  amendment  to  the  charter  of  Febma^  27, 1860,  authoris- 
ing the  city  to  levy  taxes  to  pay  the  bonds,  authorized  a  ratification, 
and  the  payment  in  the  manner  prescribed,  of  interest  thereon,  was 
such  a  ratification  as  cured  the  original  illegality. 

Error  from  Atchison  District  Cov/rt. 

[*105]  The  opinion  of  the  court  contains  the  snbstancie 
of  the  agreed  statement  of  facts,  and  also  of  the  ordinances 
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of  the  city  bearing  upon  the  questions  decided.  The  action 
was  commenced  by  defendant  in  error,  against  plaintiff  in 
error,  on  eight  interest  coupons,  due  on  bonds  of  the  city, 
issued  to  pay  the  subscription  of  the  city  to  the  capital 
stock  of  the  Atchison  &  St.  Joseph  Railroad  Company. 
The  plaintiff  in  error  (defendant  below),  answered,  setting 
up  varions  defenses  impeaching  the  validity  of  the  bonds. 
The  case  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  upon  which  the  court  rendered  judgment  for 
defendants  in  error,  finding  the  facts  as  agreed,  and  conclu- 
sions of  law.  A  motion  was  made  for  a  new  trial  and  over- 
rnled.     A  copy  of  one  of  the  bonds,  with  a  coupon,  follows: 

^([JjnTSD  States  ov*Ahebioa, 
'^Atohison  &  St.  Joseph  R.  R.  Subsobeption  Bond. 

'^Oity  of  Atchison  (picture  of  locomotive,  tender  and 
three  cars),  Territory  of  Kansas. 

"No.  15.  '  Secured  by  special  tax.  $1,000.00 

^'Interest  ten  per  cent,  payable  annually. 

-'Know  all  men  by  these  presents,  that  the  city  of  Atchi« 
son  is  indebted  to  the  Atchison  &  St.  Joseph  Railroad  Com- 
pany, for  subscription  to  the  capital  stock  of  said  company. 
And  in  consideration  thereof  the  said  city  of  Atchison, 
does  hereby  agree  and  promise  to  pay,  to  said  company,  at 
the  Metropolitan  Bank  in  the  city  of  New  York,  in  the 
State  of  New  York,  the  sum  of  one  thousand  dollars,  on 
the  first  day  of  January,  A.  D.  1859,  and  also  interest  on 
the  same,  at  the  rate  of  ten  per  centum  per  annum,  payable 
annually,  on  the  first  d,ay  of  January,  in  each  and  every 
year  ensuing  the  date  hereof,  until  the  said  principal  capi- 
tal sum  shilll  be  paid,  upon  presentation  of  the  annexed^  in- 
terest-warrants as  they  become  due  at  the  said  bank.  This 
is  one  of  a  hundred  bonds  of  the  same  [^106]  character, 
amount  and  dale,  issued  by  said  city  of  Atchison,  in  pay- 
ment of  its  subscription  to  the  capital  stock  of  said  railroad 
company,  for  the  redemption  of  which  bonds,  and  the  in- 
terest thereon,  one  per  centum,  has  been  set  apart  by  ordi- 
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nance,  as  a  tax  to  be  annually  assessed,  upon  all  the  taxable 
property  within  the  limits  of  said  city. 

*^In  testimony  whereof,  the  mayor  and  board  of  council- 
men  of  the  city  of  Atchison,  have  caused  this  bond 
to  be  signed  by  the  mayor  and  register  of  said  city, 
[bbal]  and  the  seal  of  said  city«  to  be  hereto  attached,  at 
office  in  said  city,  this  fifth  day  of  January,  A.  O. 
1859. 
[Safe  and  dog.]  .  ^^S.  C.  Poubboy,  Mayor, 

**R  L.  PbagOb,  Register:' 

Coupons  attached,  1865: 

"The  city  of  Atchison  will  pay  to  the  bearer  hereof,  at 
the  Metropolitan  Bank' in  the  city  of  New  York,  one  hun- 
dred dollars,  on  the  fifth  day  of  January,  A.  D.  1865,  it  be- 
ing the  interest  to  that  date  on  its  bond  No.  15. 

*'S.  0.  PoicEROT,  Mayor. 
"R.  L.  Pbasb,  JiegiHer:' 

F.  M,  Zeland^  for  plaintiff  in  error,  submitted : 

1.  Plaintiff  maintains  that  said  bonds  and  coupons  con* 
stituted  no  debt  against  said  city,  in  the  hands  of  said  rail- 
road compan3\ 

1st.  Because  no  proposition  for  the  subscription  to  stock 
in  said  railroad  company  was  submitted  to  the  qualified 
voters  of  said  city,  previous  to  the  subscription  for  said 
stock  in  said  company,  for  which  said  bouds  and  coupons 
were  given  in  payment,  in  accordance  with  the  provisions 
of  the  charter  of  said  city.  (Charter  of  Atchison,  Sec.  SO, 
Act  18ft8;23  Mo.,  483.) 

[*107]  2d.  The  municipal  authorities  of  said  city,  hav- 
ing subscribed  for  only  $70,000  of  said  stock,  had  no  right, 
under  the  charter  of  said  city,  to  give  their  bonds  in  tJie 
principal  sum  of  $100,000,  with  interest  coupons  thereon 
at  10  per  cent  per  annum,  in  payment  thereof,  and  said 
bonds  and  coupons  so  given  are  ij>ito  facto  null  and  void. 
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(Charter  of  Atchison,  sees.  30,  81;  18  How.,  331;  21  Id., 
341;  1  HilL,  11;  2  Kept  Com.,  344;  23  N.  Y-,  268.) 

3d.  Said  bonds  and  coapoos,  so  given,  were  void  on 
grounds  of  pnblic  policy  and  incapable  of  ratification.  (Story 
on  Agency,  240,  241 ;  12  Wend.,  53;  22  N.  T.,  258 ;  2  Denio., 
110;  10  Gray,  682.) 

4th.  Defendant  in  error  having  received  from  said  com* 
pany  the  coupons  in  this  action  saed  on,  at  the  same  time 
that  he  received  the  bonds  to  which  they  were  attached,  and 
in  the  same  transaction  and  upon  the  same  consideration, 
acquired  no  better  title  to,  or  higher  equity  in,  said  coupons 
than  in  the  bonds  themselves,  and  took  both  subject  to  any 
defense  which  could  be  made  to  them  in  the  hands  of  said 
railroad  company.  (6  Mich.,  134;  2  Story  £q.,  sec.  428;  2 
Johns.  Ch.,  441;  7  N.  T.,  328.) 

5th.  If  subsequent  acts  could  ratify  the  delivery  of  said 
bonds  to  the  railroad  company,  acts  to  that  efi*ect  must  have 
been  done  by  all  the  holders  of  real  and  personal  property 
in  said  city,  or  by  a  pei'son  or  persons  who  had  the  right  to 
bind  them  by  such  acts,  and  such  acts  of  ratification  must 
have  been  done  with  fall  knowledge  of  all  the  facts  and  cir- 
cumstances attending  the  delivery  of  said  bonds  and  coupons 
to  said  railroad  company.  (Story  on  Agency,  239;  Sec.  1, 
Charter  of  Atchison;  23  N.  Y.,  460.) 

6th.  If  the  taxes  levied  and  collected  by  the  municipal 
authorities  of  said  city,  to  pay  coupons  falling  due  in  the 
years  when  said  taxes  were  levied,  and  voluntarily  paid  by 
the  tax-payers,  the  payment  of  said  taxes  were  mere  gifts 
thereof,  if  said  coupons  were  void,  and  cannot  so  ratify  and 
confirm  the  original  delivery  of  said  bonds  to  the  company 
[*108]  as  to  preclude  any  legal  defense  to  bonds  or  coupons 
subsequently  falling  due.  (1  Ohio  St.,  268.) 

Otia  dk  OUcky  for  defendant  in  error: 

The  legislature  has  the  const! tntional  right  to  confer,  and  the 
eity  of  Atchison  power  to  receive,  authority  to  issue  its  bonds 
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to  aid  in  the  constraction  of  a  railroad.     It  is  a  legitimate 
exercise  of  legi  slative  power  to  confer  such  authority. 

The  maxim  ^^stars  decisia^^  applies  to  this  case,  as  such 
legislation  has  been  sustained  by  the  courts  of  sixteen  of 
the  states  and  also  the  United  States.  {GincmruUi^  etc,^ 
V,  Corns,  Clinton  Co.^  1  Ohio  St.,  77;  City  of  Bridgport  v. 
Hovsatonio  R,  H.y  15  Conn  ,  475;  The  Com/monweaUh  v. 
JfcWilUamSj  11  Penu.,  61;  Goodwinv.  Orwmp, Leigh.,  120; 
Cheaney  v.  Hoover ^  9  B.  Monroe,  250;  Clark  v.  City  of 
Rochester y  14  How.  Prac,  193;  Sharplese  v.  Mayor  of 
Phila.y  21  Penn.,  148;  City  of  St,  Louis  v,  Alexander  et  al.y 
23  Mo.,  488;  Amer.  L.  Reg.,  Vol.  9,338;  21  How.,  539; 
23  Id., 381;  4  Harrington  [Del.],  479;  4  G.Greene  [lowaj, 
391;  10  Wis.,  136;  7  Id.,  688;  1  Black.,  886;  24  How.,  435; 
14  Ohio  St.,  569;  7  Id.,  827;  12  Id.,  624;  1  Wallace,  J 75, 
220,  88,  291,  384.) 

The  question  whether  the  subscription  should  be  made  by 
the  corporate  authorities  of  the  city  of  Atchison,  was  sub- 
mitted to  the  legal  voters  of  the  city.  This  is  admitted  by 
the  agreed  state  of  facts. 

But  it  is  objected  that  the  time  given  was  too  short.  We 
answer  that  this  was  a  question  of  policy  to  be  settled  by  the 
corporate  authorities.  It  was  entirely  in  their  discretion, 
and  is  not  subject  to  judicial  control.  The  law  presumes 
they  did  their  duty.  (21  How.,  539,  543;  Broom's  Legal  Max- 
ims, 729;  Edmunds  v.  Pachens^  8  Blackf.,  196;  Thompson 
V.  Talmie,  2  Peters,  157,  163;  5  Ind.,  503;  5  Blackf., 
443;  21  Row.y  l;Kupfer  v.  Sponhorsty  1  Kas.,  77;  Gould's 
Pleadings,  chap.  10,  sec.  14;  Bissell  v.  City  ^[*109]  Jeffer- 
sonmlUy  24  How.  [U.  S.],  2S7,  298,  299;  Shoemaker  v. 
Ooshen  Township^  14  Ohio  St.,  569,  582;  Zabriskis  v. 
Cleveland  et  al.y  Railroad  Co  ,  23  How.,  381,  398;  21  Id., 
559,  543;  1    Wallace,  383,  393.) 

The  purchaser  of  the  bonds  had  a  right  to  assume  the 
vote  was  taken  as  provided  by  law.    {Corns,  of  Knox  Co, 
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V.  Aspinwally  21  How.  559,  645.)  The  bonds  in  this  case 
notify  the  purchaser  that  the  law  has  been  complied  with. 

In  the  case  last  quoted  the  court  say  that  the  language 
of  the  bonds  imports  a  compliance  with  the  law,  and  that 
the  ''purchaser  need  look  no  farther  than  the  statute,"  and 
'Hhey  are  not  bound  to  do  more."  (8  Ohio  S.,  401 ;  21 
How.,  645,  and  cases  cited;  Van Sastrop  v.  Madison  City^ 
1  Wallace,  291;  Mercer  Co.  v.  Eackett,  1  Id.,  83;  Moran 
et  al.  V.  Come.  Miami  Co,,  2  Black,  722,  781,  732;  14  Ohio 
S.,  272.) 

Instead  of  the  bonds  being  notice  to  the  purchaser  of  a 
non-compliance  with  the  law,  it  is  the  reverse.  They  no- 
tify him,  or  rather  the  city  does  it  under  its  seal,  and  by  its 
officers,  that  they  have  been  regularly  issued.  Cases  cited 
eupra. 

Even  if  the  purchaser  had  notice  of  the  irregularities 
complained  of,  they  do  not  bind  him.  It  is  admitted  that 
he  had  no  notice  of  any  such  irregularities.  {The  /State  ex 
rel.  V.  Ooehen  Township,  14  Ohio  S.,  69,  86;  Id.,  588, 589.) 

If  the  proposition  was  not  submitted  as  it  should  have 
been,  the  city  cannot  complain.  Her  authorities  acted  un* 
der  the  ordinance,  and  the  people  acquiesced  in  their  action 
from  that  day  to  this.  Ito  fraud  is  alleged  or  pretended. 
The  vote  authoriziug  the  issuing  of  the  bonds  was  taken  on 
the  18th  day  of  March,  1858.  The  bonds  were  not  exe- 
cuted and  issued  till  January  1st,  1859;  no  one  interposing 
or  objecting  to  their  issuance.  If  the  time  for  voting  was 
fixed  at  a  short  day,  a  sufficient  time  existed  before  the  is- 
suance of  the  bonds  to  have  interposed  legal  proceedings. 
[*110]  That  was  not  done.  Shylock  had  not  yet  obtained  his 
6,000  ducats.     He  watches  and  waits. 

In  the  meantime,  or  rather  six  months  after  the  subscript 
tion  was  voted,  an  election  was  held,  new  city  authorities 
elected,  and  yet  four  months  intervened  and  no  action  to 
prevent  the  issuing  of  the  bonds,  and  the  new  dynasty  go 
to  work  and  issue  them.    (Oity  Charter,  sec.  32.) 
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It  is  too  late  now  to  aay  that  the  ordinance  did  not  give 
time  enough.  The  railroad  is  bailt  to  Shy  lock's  door — he 
has  pocketed  his  six  thousand  ducats  and  now  wants  the 
pound  of  flesh.  Railroad  stock  raises  50  per  cent  higher 
than  city  bonds,  when  all  of  a  sudden  the  sapient  magnates 
of  the  city  council  conceive  the  brilliant  idea  of  repudiating 
the  bonds — hold  on  to  the  railroad  stock — have  their  city 
branded  as  a  repudiator,  bring  it  into  disgrace,  cover  it 
with  contempt,  and  destroy  its  credit,  and  they  ease  their 
consciences  with  the  happy  reflection  that  ^*base  is  the  slave 
that  pays."  {Mey&r  v.  City  of  Muscatine,  1  Wall.,  384, 393.) 

But  it  is  claimed  that  because  the  city  subscribed  for 
$70  000  of  stock,  and  to  discharge  its  subscription  issued 
$100,000  in  bonds  to  pay  it  off,  therefore  these  bonds  are 
void.  There  is  no  prohibition  of  this  kind  in  the  charter 
of  the  city. 

The  whole  matter,  by  the  31st  section  of  the  charter,  is 
left  to  the  discretion  of  the  city  authorities.  They  have  the 
right  to  issue  the  bonds  for  the  railroad  stock,  or  for  the 
loan  of  money  "to  pay  for  the  same,"  etc.,  and  to  issue 
"the  bonds  of  said  city  to  raise  funds,  in  any  manner  they 
may  deem  proper,"  and  "may  do  and  perform  any  other 
act  deemed  advisable  to  carry  into  effect  this  and  the  pre- 
ceding section." 

Here  we  have  the  authority.  They  may  have  deemed  it 
advisabe  to  sell  at  less  than  par.  That  they  did  so  is  evi- 
dence that  they  deemed  it  advisable  and  necessary  to 
[*111]  accomplish  the  object  of  this  and  the  preceding  sec- 
tion. If  they  could  not  secure  the  stock  (or  rather  the  real 
object,  the  building  of  the  railroad),  by  any  other  way  than 
at  a  sale  less  than  par,  they  had  the  authority.  They  had 
the  authority  to  decide  on  the  best  manner  to  "accomplish 
said  purpose,"  and  they  having  deemed  it  proper  and  ad- 
visable to  sell  bonds  at  less  than  par,  who  shall  question 
the  legality  of  their  acts?  Having  the  discretion,  who  shall 
control  it? 
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Did  anybody  evor  hear  of  ai^y  city  ia  Kaoeas  selling  its 
bonds  at  par,  or  any  city  in  any  new  State  doing  sol  If 
the  city  coaid  not  raise  the  money  unless  it  sold  its  bonds 
at  less  than  par,  it  had  the  right  under  the  discretion  given 
to  the  city  authorities  to  sell  for  what  they  could  get,  or  for 
an  amount  sufficient  to  accomplish  the  objects  for  which  a 
sale  was  made. 

It  is  no  objection  to  the  validity  of  these  bonds,  or  the 
coupons  sued  on,  that  they  were  sold  at  less  than  par*  Oar- 
side  of  the  plain  and  undoubted  authority  conferred  by  sec- 
tion 31  of  the  city  charter,  the  authorities  sustain  the  same 
view.  {Woods  V.  Lawrence  Oo.j  1  Black.,  8865  410,  414; 
Jderoer  Co.  v.  Hackefty  1  Wallace,  88,  96.) 

If  the  statute  does  not  make  the  bonds  void  the  illegality 
of  tlie  sale  does  not  discharge  the  city.  {Bemde  v.  Becker^ 
IKas.,  217;21N.  Y.,490.) 

The  plaintiff  can  maintain  his  suit  on  the  coupons  with- 
out producing  the  bonds.  They  are  independent  of  the 
bonds,  payable  to  bearer,  and  the  contents  of  the  bond  can- 
not affect  the  right  to  recover  on  the  coupons.  We  have 
seen  that  no  irregularity  can  defeat  the  recovery  on  the 
bonds,  and  '^'^a  fortiori^'*  no  defense  can  be  interposed  to 
tlie  recovery  on  the  coupons  sued  on  in  this  case.  (Com.  of 
Knox  Co.  V.  Wallace,  21  How.,  539,  546.) 

These  bonds  and  coupons  are  now  held  to  be  negotiable, 
and  treated  the  same  as  commercial  paper.  They  cannot 
be  impeached  in  the  hands  of  bona  fide  holders  for  value. 
[*112]  {Moran  et  al.  v.  T/ie  Corns,  of  Miami  {7(7.,  3  Black., 
722,  731;  Mercer  Co.  v.  Hackebt,  1  Wallace,  83;  Gelpcke  v. 
CitAf  of  Dubuque,  Id.,  176;  Meyer  v.  City  of  Muecatiney 
Id.,  884;  44  Penn.  St.,  63-75.) 

The  power  to  subscribe  carried  with  it  the  power  to  make 
and  issue  such  bonds  as  were  issued  in  this  case.  {Shoema- 
kerv.  Goshen  Tp.,  14  Ohio  S.,  569,  582;  1  Wallace,  220; 
Curtis  V.  The  County  of  Butler,  24  How.,  436.) 

The  city  authorities  acted  under  the  directions  of  the  vot- 
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era  in  isBning  the  bonds.  Tbe  chi&rter  made  the  corpora- 
tors the  actors,  and  the  anthorities  were  only  the  instrn- 
ments  to  execute  their  wishes.  The  vote  authorized  the 
acts — and  the  acts  were  the  acts  of  the  voters.  (7  Ohio  8., 
332;  8  Id.,  402.) 

The  bonds  being  void  for  want  of  power  to  issue  them  is 
one  thing,  and  being  irregularly  issued  is  quite  a  different 
thing.     In  the  latter  case  they  are  obligatory  on  the  city. 

This  court  in  the  case  of  Burnea  et  al.  v.  The  City  of 
Atchison  (2  Kas.),  has  decided  that  the  power  to  issue  ex- 
isted. If  the  oity  exercised  its  own  power  irregularly  it 
should  not  complain. 

^'A  corporation  quite  as  much  as  an  individual  is  held  to 
a  careful  adherence  to  truth  in  their  dealings  with  man- 
kind, and  cannot  by  their  representations  or  silence  involve 
others  in  onerous  engagements  and  then  defeat  their  calcu- 
lations and  claim  their  own  acts  superinduced."  {Zdbriskie 
V,  Cleveland  et  al.  R.  B.  Oo,^  23  How.,  400.) 

Zabriskie's  case  is  an  elaborate  review  of  the  law  on  this 
subject,  and  an  examination  of  it  will  show  that  tlie  de- 
^ienses  interposed  in  this  action  are  untenable. 

But  admitting  for  the  sake  of  the  argument  that  the  city 
did  act  irregularly  in  the  premises,  has  its  conduct  since 
been  such  as  to  preclude  it  from  setting  up  its  own  miscon- 
duct as  a  defedse  to  the  collection  of  the  money  due  on  the 
coupons?  Is  it  not  estopped  by  its  acquiescence  and  ratifi- 
cation since  the  alleged  irregularities  accrued,  to  set  it  up 
in  defense? 

[^113]  T^e  city  cannot  hold  on  to  the  consideration  and 
'  refuse  to  perform  its  contract.  It  must  place  the  parties 
in  statu  quo.  (2  Story  Eq.,  sec.  707;  4  Barb.,  374;  A.  &  A., 
sec.  304.)  If  principal  tails  to  repudiate  and  return  prop- 
erty, it  is  a  ratification  of  the  acts  of  the  agent.  (4  Barb., 
374.) 

It  is  agreed  that  the  city  received  its  stock  in  the  railroad 
company,  holds  and  votes  it,  etc,  and  has  sold  part  of  it 
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since  the  commeacementof  this  sait.  This  receipt  and  use 
of  the  stock  subscribed  for,  is  in  law  a  ratification  of  the 
original  acts  of  the  agents,  though  they  had  no  authority 
originally  to  subscribe  for  the  stock.  The  receipt  and  use 
of  the  consideration  of  the  contract  is  in  law  a  ratification. 
(Mass.  V.  The  Rode  Lead  Mini^ig  Go.,  5  HilL,  137, 140; 
Tradesman's  Bank  v.  AstoTy  11  Wend.,  88;  Bandallv. 
Van  Vecten  et  al.,  19  Id.,  60,  64;  The  Episcopal  Society 
V.  The  Episcopal  Churchy  1  Pick.,  871;  Story  on  Agency, 
sees.  239,  244;  Bank  of  OoVambia  v.  PaUerson?s  Adm,^  7 
Oranch,  299,  307;  Angell  &  Ames  on  Oorp.,  sec.  304,  7th 
edition.) 

The  city  authorities  and  the  people  have  had  full  knowl- 
edge of  the  acts  of  their  former  agents  and  have  kept  silent  for 
six  years.  Elnowledge  and  silence  are  acts  of  ratification. 
{Amer.  Ins.  Co.  v.  Oakly^  9  Paige,  601;  Zabriskis  v.  Col- 
umbus etc.,  B.  B.  Co.,  28  How.,  400;  24  Id.,  299.) 

A  ratification  of  part  ratifies  the  whole.  In  this  case 
the  corporate  authorities  have  ratified  the  acts  of  their  agents 
by  neing  $7,000  of  the  bonds  obtained  by  the  contract  com- 
plained of.  '  (Dunlap  Paley  on  Agency,  172,  and  notes;  10 
Paige,  127;  Lawrmce  v.  Taylor,  5  Hill.,  107;  6  Id.,  137; 
Comvag  et  al.  v.  Southland,  8  Id.,  562;  Story  on  Agency, 
sees.  245,  250.) 

The  ratification  relates  back  and  embraces  the  original 
transaction  and  cures  all  defects  in  the  original  authority  to 
act.    (8  Wheat,  338, 263 ;  Story  on  Agency,  sees.  239,  244.) 

The  city  in  this  case  permitted  four  judgments  to  go 
against  it  on  coupons  like  those  sued  on  in  this  case.  This 
[*114]  was  a  ratification  of  the  acts  of  its  agents.  (A.  &  A., 
sec.  804;  5  Hill,  137, 143.) 

A  continued  course  of  dealing  in  a  particular  manner  is 
evidence  to  the  public  and  third  parties  that  a  corporation 
has  the  power  to  do  what  it  assumes  to  do,  and  is  thereby 
estopped  from  denying  the  authority  of  the  agents.  Oor- 
porations  like  individuals  are  estopped  from  denying  the 


108  SUPREME  COURT  OF  KANSAS, 

Giiy  of  Atchison  ▼.  Butcher. 

acts  of  their  agents  when  in  the  scope  of  their  apparent  an* 
tbority.  In  such  cases  third  parties  have  the  right  to  as- 
sume that  the  agent  has  authority.  (Zabriakisv.  CoVum- 
hus  et  al.,  B.  R.  Co.,  23  How.,  881,  897;  12  Barb.,  80,  81; 
4  Id.,  373;  Story  v,  Amer.  Z.  Ins.  Go.^  11  Paige,  635; 
D&yrell  V.  Odell,  3  Hill,  215;  The  Chester  Glass  Co.  v. 
/)etoey,  16  Mass.,  94;  The  Bank  of  Oennesee  v.  Patchcn 
Bank,  13  N.  Y.,  309.) 

.  In  suits  where  the  validity  of  these  bonds  was  called  in 
question  by  the  cases  mentioned  in  the  agreed  state  of 
facts,  the  city  for  four  yesrs  had  itself  on  the  record  assert- 
ing and  seeking  to  establish,  and  did  establish,  the  validity 
of  these  bonds  and  coupons,  and  after  this  solemn  declara- 
tion was  made  matter  of  record  it  48  too  late  now  to  seek 
to  deny  what  it  in  those  cases  deliberately  affirmed,  asserted, 
and  admitted.  This  is  even  stronger  evidence  of  ratification 
than  in  the  case  of  5  Hill,  137.  The  city  in  those  cases  by 
its  own  acts  has  made  a  case  of  ratification  too  strong  for 
it  now  to  impeach  or  deny.  The  city  is  estopped  by  its 
own  recitals  of  the  record  and  in  its  bonds.  {Trimble  v. 
The  State,  4  Blackf.,  435;  2  Black.,  732,  and  cases  cited; 
1  Wallace,  297.) 

It  is  admitted  that  the  city  authorities  after  the  amend- 
ment of  the  charter,  approved  Feb.  27,  1860,  assessed  the 
tax  as  provided  by  that  amendment,  to  pay  interest  on  Itiese 
bonds.  That  amendment  assumes  the  existence  of  railroad 
bonds.  The  agreed  state  of  facts  shows  there,  never  were 
any  other  bonds  than  those  now  in  controversy.  That 
amendment  was  procured  by  the  city  authorities  to  cure  a 
[^115]  defect  that  was  supposed  to  exist,  which  prevented 
the  levying  of  a  tax  to  pay  the  interest  failing  due  on  the 
bonds.  That  is  the  history  of  that  amendment,  and  it  is 
competent  to  look  at  the  history  of  legislation  to  ascertain 
its  objects.    . 

.  The  city  levied  and  paid  the  interest  as  it  fell  due  on  those* 
boTids  for  the.  years  1^59,  '60,  *62,  '68.    There  was  no  tax 
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levied  for  the  year  1861,  not  because  there  was  any  wish  at  that 
time  to  repudiate,  bat  because  of  the  general  depression  in 
business  produced  by  the  drouth  of  the  previous  year  and 
the  breaking  out  of  the  war  in  1861. 

For  the  years  indicated  a  tax  was  regularly  assessed  and 
paid  by  the  people  of  the  city,  and  collected  by  the  proper 
authorities,  tod  used  by  them  to  pay  off  the  maturing  con 
pons. 

Those  acts  were  the  highest  acts  of  ratification  known  to 
the  law,  and  estop  the  city  and  the  people  from  questioning 
the  validity  of  the  original  transaction  or  the  authority  of 
their  agents.  {The  State  et  al.  v.  Van  Home^  7  Ohio  S., 
327,  321 ;  The  State  ex  reL  v.  The  Trvsteee  of  Umon 
Township  et  al.y  8  Ohio  S.,  394,  400,  et  seg.\  The  State  ex 
rel.  V.  The  Trustees  of  Ooshen  Township^  14  Ohio  S.,  669, 
587;  Goshen  Township  v.  Shoemaker^  12  Id.;  Allegheny 
City  V.  McOlttskin,  14  Penn.  State,  83.) 

It  may  be  claimed  that  as  the  bonds  are  not  negotiable 
that  will  affect  the  right  of  the  plaintiff  below  to  recover. 
The  coupons  are  negotiable  and  pass  by  delivery,  and  we 
have  seen  that  even  notice  of  the  irregularities  cannot  afiect 
bona  fide  holders  of  bonds  and  coupons.  In  this  case  that 
question  cannot  arise,  as  this  suit  is  only  on  coupons.  But 
if  it  did,  the  repeated  acts  of  ratification  of  the  bonds,  in 
the  hands  of  innocent  holders  for  value,  estop  the  city  from 
raising  that  question,  were  it  even  available.  {The  Stateex 
rel.  V.  Ooshen  Township,  14  Ohio  S.,  688;  14  Id.,  626;  21 
How.,  644,  646;  12  Ohio  S.,  624;  White  v.  The  Vermont 
etCy  R.  B.  Go.y  21  IIow.,  676.) 

If  notice  of  these  irregularities  cannot  affect  the  right  to 
[^116]  recover,  the  want  of  negotiability  cannot  affect  them 
after  the  acts  of  ratification  that  are  shown  to  exist,  at  this 
late  day.  The  bonds  need  not  be  produced  to  maintain  this 
suit    (21  How.,  646.) 

It  is  claimed  that  interest  caiinot  be  collected  on  thefie 
coupons.    If  they  are  paid  at  maturity  they  draw  idterest 
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the  same  as  any  other  note  or  due  bill.  The  statute  provides 
that  interest  shall  be  allowed  on  any  instrument  of  the 
debtor  in  writing,  after  maturity.  These  coupons  are  within 
the  law.  Some  of  them  fell  due  when  the  legal  rate  of  in- 
terest was  ten  per  cent,  and  others  at  seven.  (Oomp.  Law, 
608;  Laws  of  1863,  63;  ForheB  c6  Adama  v.  Ganfidd^  8 
Ohio,  17;  Wilkinson  v.  Hoot^  4  Id.,  373;  Van  Rensalear^ 
etc,,  V.  Jewett,  2  N.  Y.,  135;  44  Penn.  St.,  63.) 

The  opinion  of  the  court  was  delivered  by 

Cbozibk,  0.  J. — ^The  city  of  Atchison  was  created  a  cor* 
poration  under  the  act  of  the  territorial  legislature,  ap- 
proved February  12,  1858.  That  act  contained  among 
others,  the  following  provisions: 

"Section  30.  Power  to  subscribe  for  stock  in  railroad 
companies — proviso,  question  to  be  submitted  to  the  peo- 
ple. That  the  city  of  Atchison  as  hereby  incorporated  shall 
have  power  to  subscribe  for  stock  in  any  railroad  company 
proposing  to  build  a  railroad  leading  to  or  from  said  city 
of  Atchison  in  Kansas  territory,  or  opposite  to  said  city  on 
the  bank  of  the  Missouri  river  in  the  State  of  Missouri, 
provided  that  the  stock  subscribed  for  and  actually  paid  in, 
shall  not  at  any  time  exceed  two  hundred  thousand  dollars; 
and  provided  also  that  said  city  shall  not  subscribe  for  more 
than  one  hundred  thousand  dollars  of  such  (stock)  in  any 
one  year;  provided  also  that  said  city  shall  not  subscribe 
for  any  such  stock  at  any  time  until  a  proposition  for  thus 
subscribing  shall  have  been  submitted  to  a  vote  of  the 
qualified  voters  in  said  city,  and  if  a  majority  of  the  votes 
polled  approve  of  the  proposition,  the  stock  may  be  sub- 
scribed, otherwise  it  shall  not  be." 

[*117]  "  Section  31.  Bonds  of  the  city  may  be  issued  for 
railroad  stock;  the  city  may  appoint  agents,  borrow  money, 
etc.  That  in  order  to  carry  out  the  provisions  of  the  pre- 
ceding section  the  bonds  of  said  city  may  be  issued  for  said 
railroad  stock,  or  for  the  loan  of  money  to  pay  for  the  same. 
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bearing  interest  at  the  rate  of  ten  per  cent  per  annam;  and 
the  anthoritied  of  said  city  may,  by  ordinance  or  otherwise; 
provide  for  subscribing  for  said  railroad  stock,  or  issuing 
the  bonds  of  the  city  to  raise  said  fnnds  in  any  manner 
they  may  deem  proper,  and  in  order  to  the  accomplishing 
said  purposes  may  appoint  agents  or  do  and  perform  any 
other  act  deemed  advisable  to  c&rry  into  effect  this  and  the 
preceding  section." 

On  the  27th  day  of  February,  1860,  the  charter  was 
amended  by  the  enactment  of  the  following: 

^^  Section  !•  To  provide  for  a  sinking  fund;  to  levy  a 
special  tax  for  1860  not  exceeding  two  per  cent — proviso: 
The  mayor  and  council  of  the  city  of  Atchison  for  the  pur- 
pose of  paying  the  interest  on  and  providing  a  sinking 
fund  for  the  payment  of  the  principal  of  all  bonds  which 
have  been  or  may  hereailer  be  issued  by  said  city  in  pay- 
ment of  the  subscriptions  of  stock  in  any  railroad  company, 
shall  have  power  by  ordinance  to  levy  a  tax  in  addition  to 
the  taxes  for  the  general  purposes  of  said  city,  on  all  real 
and  personal  property  in  said  city  subject  to  taxation,  for 
general  purposes;  provided  however,  that  snch  special  tax 
shall  not  for  the  year  1860  exceed  two  per  centum  of  the 
assessed  value  of  the  property,  and  for  ever  year  thereafter 
shall  not  exceed  one  per  centum  of  the  assessed  value;  and 
provided  further,  that  such  special  tax  for  the  year  1860  on 
such  property  as  was  not  assessed  for  taxation  of  the  year 
1859  exceed  the  sum  of  one  per  centum  of  its  assessed 
value,  and  the  mayor  and  council  may  refund  to  all  who 
may  have  paid  a  tax  under  an  ordinance  of  said  city  for 
railroad  purposes  during  the  year  1859  the  amount  so  paid 
by  them.'* 

[*118]  March  15th,  1858,  an  ordinance  was  passed  by  the 
city  council  requiring  an  election  to  be  held  on  the  18th 
day  of  that  month  for  the  purpose  of  submitting  to  the 
qualified  voters  of  the  city  a  proposition  to  take  stock  in  a 
railroad  leading  from  St.  Joseph  to  a  point  on  the  Missouri 
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mer,  opposite  Atohison,  to  the  amount  of  one  hundred 
thousand  dollars,  and  to  issae  the  bonds  of  the  city  there- 
for. An  election  was  so  held,  at  which  a  majority  of  the 
votes  given  was  in  favor  of  the  proposition. 

On  the  29th  of  the  same  month  an  ordinance  was  passed 
appointing  Samuel  C.  Pomeroy  the  agent  of  the  city  to  sub- 
scribe for  it  for  stock  in  such  railroad  to  any  amount  not 
exceeding  one  hundred  thousand  dollars,  and  also  provided 
the  manner  in  which  the  bonds  of  the  city  should  be  issued, 
when  payable,  the  rate  of  interest  they  should  bear,  etc. 
One  section  of  this  ordinance  is  as  follows: 

^'  Section  4.  The  said  agent  shall  have  power  to  sell  all 
bonds  at  not  less  than  seventy-five  per  cent  of  the  amount 
so  mortgaged  or  pledged  at  a  rate  of  interest  of  not  more 
than  ten  per  cent  per  annum." 

The  agent  so  ap}x>inted  subscribed  for  stock  in  the  Atchi- 
son &  St.  Joseph  Bailroad  Company  to  the  amonnt  of 
seventy  thousand  dollars,  to  be  paid  for  in  the  bonds  of  the 
city  at  seventy  cents  on  the  dollar. 

In  August,  1858,  an  ordinance  was  passed  authorising  the 
mayor  to  execute  to  the  raih*oad  company  bonds  to  the 
amonnt  of  fifty  thousand  dollars,  and  in  January  of  the 
next  year  the  amount  was  increased  to  one  hundred  thou- 
sand dollars. 

The  form  of  the  bonds  issued  under  this  authority  was 
prescribed  by  ordinance,  and  they  were  made  payable  to 
the  ^'Atchison  &  St.  Joseph  Railroad  Company,''  not  to 
''bearer"  or  "order."  The  interest  coupons  attached  to 
them  were  payable  to  "  bearer."  During  the  year  1859 
bonds  to  the  amount  of  one  hundred  thousand  dollars  were 
delivered  to  the  railroad  company,  and  stock  to  the  amount 
of  [*119]  seventy  thousand  dollars  was  issued  to  the  city, 
since  which  time  the  city  has  voted  in  the  company  upon 
the  stock,  and  both  before  and  subsequent  to  the  enactment 
of  the  amendment  to  the  charter  on  the  27th  of  February, 
1860,  has  levied  and  collected  a  tax  to  pay  the  interest  on 
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the  bonds,  and  in  some  inBtances  has  paid  the  interest  to 

the  holder&of  coopons. 
Some  of  these  bonds  were  assigned  bj  the  railroad  com- 

panj  to  the  defendant  in  error,  the  unmatured  coupon  be- 
ing attached  thereto.  The  action  in  the  court  below  was 
inetituted  upon  these  coupons  and  was  submitted  upon  an 
agreed  statement  of  facts  substantially  above  set  forth.  The 
court  found  the  facts  as  agreed  upon  and  gave  judgment  for 
the  plaintiff  below  for  the  amount  of  the  coupons  which 
were  due,  and  interest  from  the  time  they  were  payable. 
For  the  purpose  of  having  this  judgment  reviewed  the  case 
is  brought  here. 

At  the  time  of  issuing  these  bonds  the  city  of  Atchison 
was  a  municipal  corporation,  and  as  such  could  exercise  such 
powers  as  were  conferred  upon  it  by  the  act  of  the  legisla- 
ture which  created  it,  and  none  other.  It  took  no  powers 
by  implication.  It  had  power  to  take  stock  in  the  proposed 
railroad  company  and  pay  for  it  in  its  bonds  if  a  majority 
of  the  qualified  voters  should  consent  thereto,  and  when  the 
bonds  should  be  executed  and  offered  either  in  payment  of 
the  stock  or  as  security  for  money  borrowed  with  which  to 
pay  for  it,  the  legal  presumption  so  far  as  the  ci-editor  or  the 
company  would  bo  concerned,  would  be  that  all  the  neces- 
sary steps  to  the  legal  issuauce  of  the  bonds  had  been  taken. 
So  in  this  instance,  the  railroad  company  when  these  bonds 
were  offered  in  payment  of  their  stock  were  not  bound  to 
inquire  whether  there  had  been  an  election  at  which  the 
proposition  to  take  the  stock  had  been  submitted  to  the 
qualiiied  voters  and  supported  by  a  majority  of  them.  This 
the  company  had  a  right  to  presume.  But  in  fact  an  election 
had  been  held  and  a  majority  of  the  [*120]  votes  was  in  favor 
of  the  proposition.  The  only  objection  to  the  election  that 
counsel  insisted  on  was  that  it  was  held  the  third  day  after 
the  ordinance  calling  it  was  passed.  It  is  true  there  was 
but  a  short  time,  but  it  may  have  been  amply  sufficient  in 
this  case.    Every  qualified  voter  in  the  city  may  have  voted 

8—3  KA8. 
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for  anght  that  appears  in  the  record  to  the  contrary;  and  if 
Buch  was  the  fact  the  objection  as  to  time  wonld  have  bat 
little  force.  Certainly  in  the  absence  of  all  proof  tlie  court 
onght  not  to  presume  that  the  time  was  too  short;  and  espe- 
cially so  when  such  presumption  could  not  in  any  way  affect 
the  rights  of  the. bondholder. 

Further  than  above  indicated,  however,  the  presumption 
could  not  go.  The  power  of  the  corporation  to  dispose  of 
the  bonds  when  executed  was  regulated  by  a  law  which  all 
parties  were  presumed  to  know.  The  act  of  the  legislature 
authorizing  the  subscription  and  the  issuing  of  the  bonds 
was  a  public  law,  of  which  all  must  take  notice.  It  author- 
ized the  city  "to  issue  bonds  for  the  stock,  or  for  money  to 
pay  for  the  same,  bearing  interest  at  the  rate  of  ten  per  cent 
per  ann  um."  It  was  not  authorized  to  sell  the  bonds  and  thus 
raise  money  to  pay  for  the  stock.  If  that  course  were  adop- 
ted and  the  bonds  sold  below  par,  the  rate  of  interest  would 
be  increased  above  what  the  law  authorized.  It  certainly 
was  not  contemplated  that  the  value  of  the  stock  would  be 
above  par,  nor  could  it  have  been  expected  that  the  bonds 
would  have  been  worth  less  than  the  stock.  If  the  bonds 
could  lawfully  be  bartered  at  a  discount,  then  if  the  money 
was  borrowed  upon  them,  the  stock  might  have  been  bought 
at  a  premium,  which  certainly  was  not  contemplatied.  The 
proper  construction  of  the  provision  is  that  this  stock  might 
be  paid  for  at  par  in  bonds  at  par,  or  paid  for  in  money  bor- 
rowed  at  ten  percent  per  annum.  If  the  city  authorities 
exceeded  their  power  in  this  respect  their  act  was  void.  They 
had  no  power  to  barter  the  bonds  at  seventy  per  centum  for 
stock  at  par,  and  there  could  be  no  presumption  in  favor  of 
such  exercise  of  power. 

[*121]  Added  to  this  the  city  gave  its  agent  no  power 
to  dispose  of  them  for  less  than  seventy-five  per  centum 
of  their  par  value.  He  went  entirely  beyond  his  authority, 
and  the  railroad  company  were  as  much  bound  to  know 
the  extent  of  this  power  when   treating  with  him  as  if  he 
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had  been  the  agent  of  a  private  individaal.  The  trausac- 
tion  as  it  then  stood  was  void,  and  the  railroad  company 
conld  not  have  reooyered  upon  the  bonds  either  for  princi* 
pal  or  interest. 

But  it  is  claimed  that  the  plaintiff  below  was  a  hanajide 
holder  of  the  .conpons  sued  on,  without  notice  of  the  original 
transaction,  and  hence  the  fact  of  the  illegalitj  of  the  barter 
is  no  defense  as  against  him.  Such  would  undoubtedly  be 
the  case  if  the  bonds  were  negotiable  or  had  he  received  the 
coupons  disconnected  from  the  bonds.  It  will  be  observed 
that  the  bonds  were  not  made  payable  to  bearer,  order,  or 
assigns  of  the  railroad  company,  but  to  the  company  alone, 
while  the  coupons  were  payable  to  bearer. '  The  agreed  state- 
ment shows  that  the  bonds,  to  which  the  coupons  in  suit  were 
attached,  were  transferred  to  the  plaintiff  below  in  payment 
of  a  debt  by  the  railroad  company.  He  had  ample  notice 
upon  what  the  interest  was  payable  and  could  not  in  the 
nature  of  things  be  an  innocent  holder.  He  occupied  the 
same  position  with  reference  to  the  coupons  that  a  man 
would  be  in  who  has  bought  a  promissory  note  payable  to 
bearer  after  he  was  notified  of  a  defense  by  the  maker.  In 
no  sense  was  he  an  innocent  holder.  80  that  under  the 
circumstances  he  occupied  precisely  the  same  position  with 
reference  to  the  bonds  and  coupons  that  the  company  did, 
and  if  they  could  not  maintain  a  suit  thereon,  he  could  not. 

But  it  is  claimed  that  although  the  city  authorities  may 
have  exceeded  their  power  in  the  issuing  of  the  bonds,  yet 
their  act  has  been  since  ratified  by  the  city  by  the  collection 
of  taxes  and  the  payment  of  interest.  It  must  be  apparent 
that  if  the  city  had  no  power  to  make  the  original  trans- 
action it  could  not  without  additional  legislation  ratity 
[*122]  it.  If  the  act  of  incorporation  had  not  been  changed 
no  number  of  payments  of  interest  could  have  amounted  to 
a  ratification.  There  was  no  power  in  the  city  to  ratify.  It 
is  a  creature  of  law  and  can  do  nothing  except  where  the 
power  is  specifically  conferred.    It  had  no  power  to  dispose 
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of  the  fands  as  it  originally  did,  and  never  conld  have  cared 
the  illegality  without  additional  power.  The  additional 
power,  however,  was  in  this  instance  conferred.  The  amend- 
ment to  the  charter  hereinbefore  quoted,  conferred  the 
power  of  ratification.  The  city  is  directly  anthorized  to 
levy  taxes  to  pay  the  interest  and  principal  of  these  bonds. 
Such'  taxes  have  for  several  years  since  that  time  been  lev- 
ied and  paid,  and  the  proceeds,  applied  in  payment  of  the 
interest  This  is  snch  a  ratification  as  cures  the  original 
illegality. 

Having  constantly  availed  themselves  of  the  privileges 
the  possession  of  the  stock  conferred,  and  having  been  en- 
dowed with  ample  autliority  to  that  end,  the  people  with 
commendable  alacrity  took  upon  themselves  the  burden  of 
paying  for  it,  long  after  the  benefits  of  the  expenditui*e  had 
been  realized.  It  is  very  evident  from  the  facts  that  no 
disposition  to  repudiate  these  bonds  can  be  attributed  to 
the  people  of  that  city  generally.  The  necessity  for  the 
suit  in  the  court  below  must  have  grown  out  of  the  non- 
action, either  accidental  or  intentional,  of  a  very  few  indi- 
viduals. 

The  conclusions  of  the  court  are,  that  the  city  of  Atchi- 
son had  no  power  prior  to  February,  1860,  to  issue  bonds 
for  railroad  purposes  and  barter  them  for  stock  at  seventy 
per  centum — that  the  same  defense  might  have  been  inter- 
posed to  a  recovery  on  the  coupons,  in  the  hands  of  the  plaint- 
iff, that  might  ha  ve  been  sustained  against  the  railroad  com- 
pany; that  the  act  of  1860  conferred  upon  the  city  power  to 
ratify  its  former  illegal  act,  and  that  it  did  ratify  it.  The 
judgment  will  be  affirmed. 

All  the  justices  concurring. 
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[*123]  Mart   Citsio  v    John  O.  Doitglasb  m  al. 

• 

1.  Constitution:  scHBDxniB:  Homestead,  Section  one  of  the  schedole 
to  the  constitation  does  not  exempt  a  jadgment  rendered  prior  to  the 
adoption  of  the  constitation  from  the  operation  of  the  homestead  ex- 
emption daase.  The  olject  of  that  claase  of  the  schedale  was  to  save 
the  rights  to  enforce  all  contracts,  jadgrments,  etc.,  Leaving  the  means 
of  enforcing  and  carrying  them  oat  sabject  to  snoh  changes  as  the  con- 
stitution or  law  made  thereunder  might  make.  It  does  not  prohibit  a 
change  in  the  remedy  as  to  such  contracts,  etc. 

2.  Coirs  riTUTioNAL  Law:  Obligation  of  contracts,  A  State  may  regu- 
late the  modes  of  proceeding  in  its  conrts  in  relation  to  past,  as  well  as 
futore  contracts,  and  therein  to  take  away  from  a  creditor  his  right  to 
sabject  a  portion  of  his  debtor's  property  to  the  satisfaction  of  his  debt. 
Such  legislation  applies  to  the  remedy.  So  long  as  the  legislature  in 
that  regard  keeps  within  the  limits  of  the  dictates  of  sound  policy,  hu- 
manity and  the  well-being  of  society,  it  is  the  sole  judge  of  the  proper 
extent  of  the  exemption,  and  the  obligation  of  the  contract  is  not  im- 
paired.   (Deering  r.  Boyle^  8  Eas.,  535.) 

8.  Hohestbad:  Constitutionality .  The  homestead  exemption  clause  of 
the  Kansas  constitution  (Art.  15,  §  9)  is  not  in  contravention  of  the 
constitution  of  the  United  States  aa  impairing  the  obligation  of  con- 
tracts. 

mirror  from  Leavenworth  Disirici  Court. 
Thb  facts  are  sufficientlj  stated  in  the  opinion. 
[*124]  Thomas  P.  Fenlon^  for  plaintiff  in  error: 

The  debt  was  contracted  prior  to  the  admission  of  Kansas, 
and  judgment  in  justice  court  against  plaintiff  in  error  was 
recovered  by  defendant  in  error,  Douglass,  prior  to  said  ad- 
mission, bat  the  transcript  of  the  judgment  wasiiled  in  the 
District  Court,  after  the  admission  of  the  State.  The  rec- 
ord also  shows  that  the  title  to  the  property  levied  on  was 
acquired  after  the  rendition  of  that  judgment,  and  after  the 
filing  of  the  transcript  in  the  District  Oourt. 

Plaintiff  in  error  contends  that  the  property  levied  (mis 
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a  bomstead,  under  Art.  15,  Sec.  9  of  the  State  constitntion, 
and  as  saoh  exempt  from  sale. 

Ist.    The  demurrer  admits  the  truth  of  the  facts  alleged. 

2d.  Defendant  in  error,  Douglass,  had  no  lien  upon  the 
property  at  the  date  of  the  rendition  of  his  judgment,  nor 
at  the  date  of  the  filing  of  his  transcript.  Hence  the  provis- 
ion of  the  constitution  of  the  United  States  does  not  apply. 

8d.  The  constitutional  exemption  provision  does  not 
impair  the  obh'gation  of  the  cx)ntract  between  Douglass  and 
Cusic.  {Sturgia  v.  Crowningshield^  4  Curtis,  362  [4 
Wheat.,  200];  Maisonv.  HaiU,  12  Wheat.,  870;  1  U.  S. 
Dig.,  Sec  22,  p.  554,  citing  the  above.  Newton  v.  TUbots^ 
2  Eng.,  150;  9  U.  S.  D.,  p.  100,  Sees.  12-13-11;  4  Id.,  Sees. 
51-53-54,  p.  399;  Moore  v.  Oovld  et  al.,  1  Kern.  [N.  Y.], 
281 ;  Bronaon  v.  Kimie,  1  How.  [U.  S.],  31 1.  See  opinion 
of  McLean,  J.,  p.  328.) 

4th.  The  frainers  of  our  constitution  intended  to  give 
to  settlers  a  home  free  from  debts,  contracted  before,  as 
well  as  after,  the  adoption  of  it.  The  intention  being  clear, 
and  the  right  being  sustained  by  authority,  I  hold  that  the 
property  was  not  aitbjeot  to  sale.  This  being  so,  the  peti- 
tion set  forth  sufficient  facts  for  an  injunction  to  restrain 
the  sale. 

Douglass  db  StillingSy  for  defendants  in  error: 

[*125J  1st.  Can  a  State  make  a  law  exempting  the 
property  of  judgment  debtors,  without  limit  as  to  value, 
from  the  payment  of  debts  contracted  and  obligations  in- 
curred prior  to  the  making  of  such  a  law?  If  so,  its  pro- 
visions may  be  extended  so  as  to  protect  all  the  property  in 
the  State  from  the  payment  of  debts  contracted  prior  to  the 
passage  of  the  law  making  such  exemption.  So  that,  al- 
though the  question  in  this  case  involves  a  comparatively 
small  amount,  its  decision  will  become  a  rule  of  property  in 
the  State,  governing  its  future  legislation,  and  having  an 
important  bearing  upon  the  business  and  commercial  oon- 
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neotiops  of  the  people  of  this  State  with  those '  of  other 
Statos, 

The  defendants  claim  that  this  provision  of  the  constitu- 
tion, under  which  the  plaintiff  claims,  is  in  violation  of  sec- 
tion 10,  article  1,  of  the  constitution  of  the  United  States, 
BO  far  as  it  affects  contracts  made  and  judgments  entered 
prior  to  the  making  of  this  law.  (3  Iowa,  287  and  345;  9 
Id.j  60;  Melne  v.  Smith,  12  La.,  553;  10  Id.,  509,  Succes- 
sion of  Paren ;  1 1  same,  671 ;  Simonds  v.  PawnSj  28  Vt 
[2d  Williams],  353;  Qrayion  v.  Taylor,  14  Texas,  672; 
Lawton  v.  Bruoe,  39  Maine,  484;  4  Calitbrnia,  127;  6  Id., 
401;  Bronson  v.  Kinsie,  1  How.,  319;  1  Manning  [Mich.] 
Rep.,  369;  1  Denio,  [N.  Y.,]  129;  Orantley's  Leasee  v. 
JEtoingy  3  How.  [U.  S.],  p.  707;  Ourren  v.  Arkansas^  15 
How.  (0.  S.],  p.  304.) 

^^  The  right  and  remedy,  substantially  in  accordance  with 
the  right,  are  equally  parts  of  the  contract  secured  by  the 
laws  of  the  State  where  it  was  made."  (1  How.,  319.)  If 
there  is  no  limit  to  the  power  of  a  State  to  exempt  property 
from  sale  in  satisfaction  of  debts,  where  is  the  remedy,  and 
what  is  the  right  worth  1 

In  the  case  of  Morgan  v.  Qoold  (1  Kernan  [N.  Y.]  Rep.) 
the  former  decisions  of  the  Supreme  Court  are  overruled, 
and  a  law  exempting  a  team  and  household  furniture,  not 
exceeding  in  value  $150,  held  to  be  valid,  but  the  court 
places  the  decision  upon  the  ground  that  this  trifling  ex- 
emption [^126]  of  implements  of  industry  and  articles  of 
necessity  does  not ''  sensibly  affect  the  efficiency  of  remedies 
for  the  collection  of  debts."  It  will  be  claimed  by  the  plaint- 
iff that,  if  a  law  exempting  $150  in  such  articles  can  be  sus- 
tained, the  court  can  place  no  limit  to  legislative  discretion 
as  to  amount  or  articles  to  be  exempted.  In  answer  to  this 
it  is  sufficient  to  say  that  the  court  did  place  their  decision 
in  that  case  upon  that  principle,  and  that  if  the  court  has 
no  r'ght  to  say  that  the  exemption  in  that  case  decided  upon 
did  not  sensibly  affect  the  remedies  of  creditors,  then  that 
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decision  by  the  admissions  of  tlie  court  that  pronounced  it 
is  wrong. 

3d.  Did  the  trainers  of  the  constitution  intend  it  to  have 
any  effect  as  to  prior  obligations  and  contracts! 

It  is  submitted  that  sections  1  and  8  of  the  schedule  suf 
ficientlj  show  that  it  was  no  part  of  the  intention  of  the 
makers  of  the  constitution  to  change  in  any  res()ect  the 
rights  of  debtors  and  creditors  by  virtue  of  the  constitution, 
as  to  any  '^  contracts,  judgments  or  claims." 

The  reservation  as  to  contracts  and  obligations  can  have 
no  effect  whatever  if  those  sections  are  construed  to  mean 
nothing  except  as  to  the  manner  of  suing  or  recovering 
judgment  upon  them,  for  the  constitution  had  nowhere 
taken  away  such  a  right,  in  terms  or  by  implication.  On 
the  contrary,  if  the  operation  is  given  that  instrument 
which  is  now  claimed  for  it,  the  unlimited  amount  of  prop- 
erty which  the  debtor  could,  by  virtue  of  its  provisions, 
hold  exempt  from  execution,  which  was  not  so  exempt  be- 
fore its  adoption,  would  entirely  change  the  relation  of 
debtors  and  creditors  in  the  State,  and  could  have  no  hu 
mane  effect  whatever,  as  in  nearly  every  case  a  party  who 
holds  more  property  from  being  applied  to  the  satisfaction 
of  his  debts  than  was  then  exempt,  is  in  better  circum- 
stances than  the  person  to  whom  such  debt  is  due. 

The  petition  does  not  allege  that  this  property  was  a 
homestead  at  the  time  of  the  levy.  What  is  a  sale  on  ex- 
ecution? [*127i  It  consists  of  a  levy,  an  advertisement, 
striking  off  the  property  at  public  auction,  and  confirma- 
tion by  the  court,  and  when  completed  the  purchaser's  title 
takes  effect  from  the  date  of  the  levy,  and  in  case  of  judg- 
ment lien,  from  the  date  of  the  lien.  The  question,  there- 
fore, upon  this  branch  of  the  case,  is  wliether  a  judgment 
debtor  can  at  any  time  during  the  progress  of  the  sale,  by 
going  upon  property  and  occupying  as  a  homestead  that 
which  was  liable  to  sale  on  execution  at  the  time  it  was 
seized  in  execution,  stay  further  proceedings  in  the  sale,  and 
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tlierebj  defeat  the  ereditori  A  subaequent  adoption  of  the 
premises  as  a  homestead  is  no  answer  to  a  bill  for  specific 
performance  on  a  contract  made  prior  to  the  time  of  snch 
adoption  (3  Iowa«  345),  and  the  principle  certainly  applies 
with  greater  force  when  it  is  songht  to  stay  the  progress  of 
a  sale  on  execution  when  once  rightfully  commenced.  It  is 
the  right  and,  we  think,  duty  of  a  court  to  give  to  this  pro- 
vision such  a  construction  as  will  preserve  the  intention  of 
the  makers  of  the  constitution  and  at  the  same  time  fix  a 
just  and  definite  rule  as  between  debtor  and  creditor. 
(Sedgwick  on  Statutory  and  Constitutional  Law,  299,  300 
and  301.) 

The  opinion  of  the  court  was  delivered  by 

Orozibr,  0.  J. — On  the  27th  day  of  August,  A.  D.  1860, 
John  O.  Douglass,  one  of  the  defendants  in  error,  befbre  a 
justice  of  the  peace  in  Leavenworth  county,  recovered  a 
judgment  against  Mary  Cusic,  the  plaintiff  in  error,  for  one 
hundred  doUai-s  and  costs  of  suit,  and  on  the  25th  day  of 
March,  A.  D.  1861,  caused  to  be  filed  in  the  ofiice  of  the  clerk 
of  the  District  Court  for  said  county,  a  transcript  of  that  judg- 
ment. In  the  year  1863  Mrs.  Cusic  became  the  owner  of 
three  lots  in  Leavenworth,  upon  which  is  a  large  brick 
house.  The  lots  are  all  in  one  enclosure  and  the  whole  is 
occupied  by  her  as  a  homestead,  she  being  the  head  of  a 
family.  The  lots  do  not  altogether  in  quantity  amount  to 
one  acre  [*128]  of  land.  On  the  1st  day  of  February,  1864, 
an  execution  was,  by  the  clerk,  issued  upon  the  judgment 
and  delivered  to  the  sheriff  of  the  county,  who  having 
levied  upon  one  of  the  lots  was  proceeding  to  advertise  and 
sell  the  same  when  a  petition,  setting  out  the  foregoing 
facts,  was  filed  in  the  clerk's  office  of  the  District  Court  of 
Leavenworth  county,  praying  an  injunction  against  the  sale 
of  the  property.  To  this  petition  a  demurrer  was  inter- 
posed, upon  Wie  ground  that  the  petition  did  not  state  facts 
suflicient  to  constitute  a  cause  of  action,  which  demurrer 
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was  SDstaiTied.  To  reverse  this  judgment  this  proceeding 
was  instituted. 

It  is  claimed  by  the  plaintiff  in  error  that  the  property  is 
exempt  from  sale  upon  the  judgment  referred  to,  under  the 
homestead  exemption  provision  of  the  constitution.  To  this 
claim  the  defendant  interposes  two  objections: 

Jfzrst,  The  first  section  of  the  schedule  to  the  constitu- 
tion excepts  this  judgment  from  the  operation  of  the  home- 
stead exemption  clause;  and 

Second.  If  it  be  not  excepted,  then  the  exemption  clause 
is  in  contravention  of  the  constitution  of  the  United  States 
as  impairing  the  obligations  of  contracts. 

These  objections  will  be  considered  in  the  order  stated. 

The  clause  of  the  schedule  relied  upon  is  as  follows: 

^'  That  no  inconvenience  may  arise  from  the  change  from 
a  territorial  government  to  a  permanent  State  government, 
it  is  declared  by  this  constitution  that  all  suits,  rights,  ac- 
tions, prosecutions,  recognizances,  contracts,  judgments,  and 
claims,  both  as  respects  individuals  and  bodies  corporate, 
shall  continue  as  if  no  change  had  taken  place." 

The  defendant  in  error  claims  that  this  clause  continues 
to  him  the  same  means  of  enforcing  his  judgment  that  he 
had  before  the  adoption  of  the  constitution;  that  he  may 
subject  to  its  satisfaction  now  any  property  that  would  have 
been  liable  had  no  State  government  been  organized; 
that  inasmuch  as  he  might  then  have  caused  to  be  sold  any 
real  estate,  exceeding  one  thousand  dollars  in  value,  he  may 
do  so  now. 

[*129]  Such  the  court  does  not  conceive  to  be  the  mean- 
ing of  the  clause.  Its  object  was  to  save  all  contracts,  judg- 
ments, etc.,  so  far  as  the  right  to  enforce  them  was  con- 
cerned, leaving  the  means  of  enforcing  and  carrying  them 
out  subject  to  such  changes  as  the  adoption  of  the  constitu- 
tion or  the  legislature  under  it  might  make.  It  certainly 
was  not  the  intention  to  provide  that  no  change  of  remedy 
which  might  be  adopted  under  the  constitution  should  apply 
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to  the  enforcement  of  a  contract  made  or  judgment  ren- 
dered before  its  adoption.  Sach  a  constraotion  would  ope- 
rate to  keep  in  force  laws  flatly  repugnant  to  the  constitu- 
tion itself,  and  such  laws  are  by  direct  implication  repealed 
by  that  instrument.  The  court  is  therefore  of  opinion  that 
the  first  objection  referred  to  is  not  well  founded. 

Second,  The  other  objection  presents  one  of  the  most 
important  questions  erer  addressed  to  this  tribunal.  The 
validity  of  a  provision  of  the  organic  law  of  the  State  is  de- 
nied and  a  decision  on  the  subject  is  unavoidable.  There 
can  be  no  mistaking  the  will  of  the  people  upon  the  sub- 
ject. The  clause  in  controversy  was  referred  to  them  for 
ratification  or  rejection,  separate  from  the  other  provisions 
of  the  constitation,  and  was  adopted  by  a  very  large  major- 
ity. Their  attention  was  especially  directed  to  it,  and  if  one 
provision  more  than  another  could  have  binding  force 
upon  law-makers  and  law  expounders,  such  preeminence 
should  be  attributed  to  this  one.  But  notwithstanding 
these  considerations,  if  it  be  in  contravention  of  the  con- 
stitution of  the  United  States  as  to  transactions  occur- 
ring before  its  adoption,  it  is  void  and  this  court  must  so 
declare  it. 

The  clause  is  in  these  words:  "  A  homestead  to  the  ex- 
tent of  one  hundred  and  sixty  acres  of  farming  land,  or  of 
one  acre  within  the  limits  of  any  inorporated  town  or  city, 
occupied  as  a  residence  by  the  family  of  the  owner,  together 
with  all  the  improvements  on  the  same  shall  be  exempted 
from  forced  sale  under  any  process  of  law,  and  [*130]  shall 
not  be  alienated  without  the  joint  consent  of  both  husband 
and  wife  when  that  relation  exists,  but  no  property  shall  be  ex- 
empted from  sale  for  taxes  or  for  the  payment  of  obligations 
contracted  for  the  purchase  of  said  premises  or  for  the 
erection  of  improvements  thereon,  provided.the  provisions 
of  this  section  shall  not  apply  to  any  process  of  law  obtained 
by  virtue  of  a  lien  given  by  the  consent  of  both  husband 
and  wife." 
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The  defendant  in  eri'or  contends  that  this  provision,  bo 
far  as  it  relates  to  this  case,  is  contrary  to  the  tenth  section 
of  the  first  article  of  the  constitution  of  the  United  States, 
which  provides  that  ^'no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts."  If  the  provision  of  the  State 
constitution  contravenes  this  clause  as  constrncd  bv  the  Su- 
preme  Oourt  of  the  United  States,  it  mast  fail.  That  triba- 
nal  is  the  supreme  arbiter  of  all  questions  of  the  construc- 
tion of  the  national  constitution,  and  this  court  should  adopt 
its  decisions. 

Much  juridical  discussion  has  been  indulged  iu  conc^m- 
ing  what  pertains  to  the  contract  and  what  to  the  remedy; 
and  although  it  was  at  one  time  hold  that  the  law  of  the 
remedy  might  be  chang^  to  an  almost  unlimited  extent 
without  impairing  what  was  considered  the  obligation  of 
the  contract,  it  is  now  decided  that  very  slight  changes  in 
the  remedy  will  impair  its  obligation.  But  the  line  of  de- 
markation  between  wliat  will  and  what  will  not  so  affect  the 
contract  is  so  illy  defined  that  it  is  exceedingly  difficult  to 
trace  it.  For  example,  it  has  been  held  that  to  abolish  im- 
prisonment for  debt  would  not  impair  the  obligation  of  a 
contract,  yet  to  authorize  a  redemption  of  lands  sold  upon 
execution  would  have  that  effect.  Also,  that  to  require  the 
property  of  one  debtor  to  bring  two-thirds  of  its  real  value 
would  be  unconstitutional,  while  it  would  be  lawful  to  pro- 
vide that  the  property  of  another  should  not  be  used  at  all. 
When  the  law  did  not  require  an  appi*aisement  of  real  es- 
tate nor  exempt  household  furniture  or  implements  of 
[^13 1]  husbandry,  two  men  might  on  the  same  day  con- 
tract debts,  the  one  owning  real  estate,  the  other  nothing 
but  personal  property,  and  under  the  decisions  the  legisla- 
ture could  not  by  subsequent  legislation  require  the  land  to 
bring  two-thirds  of  its  value  in  case  of  sale,  but  might  pro- 
vide the  other  man's  property  should  not  be  sold  at  all. 
This  court  will  not  attempt  to  reconcile  this  incongruity  or 
to  ascertain  from  the  opinions  of  the  Supreme  Oourt  the 
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location  of  the  line  which  separates  the  lawful  and  unlaw- 
ful provisions  of  the  legislature  in  reference  to  the  remedy 
on  contracts.  It  will  be  8u$cient  if  that  court  has  estab- 
lished or  recognized  a  principle  which  should  control  in  this 
case.    That  it  has  done  so  may  be  made  apparent. 

In  the  case  of  Bronson  v.  Kinsie  et  al.  (1  Howard  Eep. 
311),  thie  Supreme  Court  of  the  United  States,  say :  ^^A  State 
may  regulate  at  pleasure  the  modes  of  proceeding  in  its 
courts  in  relation  to  past  contracts  as  well  as  future.  It  may, 
for  example,  shorten  the  period  of  time  within  which  claims 
shall  be  barred  by  the  statute  of  limitations.  It  may,  if  it 
think  proper,  direct  that  necessary  implements  of  agriculture 
or  the  tools  of  a  mechanic  or  articles  of  necessity  and  house- 
hold furniture  shall,  like  wearing  apparel,  not  be  liable  to 
execution  on  judgments.  Regulations  of  this  description  have 
always  been  considered  in  every  civilized  community  as  prop- 
erly belonging  to  the  remedy  to  be  exercised  or  not  by  every 
sovereignty  according  to  its  own  views  of  policy  and  humani- 
ty. It  must  reside  in  every  State  to  enable  it  to  secure  its 
own  citizens  from  unjust  and  harassing  litigation,  and  to 
protect  them  in  those  pursuits  which  are  necessary  to  the  ex- 
istence and  well-being  of  every  community.  And  although 
a  new  remedy  may  be  deemed  less  convenient  than  tl^e  old 
one,  and  may  in  some  degree  render  the  recovery  of  debts 
more  tardy  and  difficult,  yet  it  will  not  follow  that  the  law 
is  unconstitutional.  Whatever  belongs  merely  to  the  reme- 
dy may  be  altered  according  to  the  will  of  the  State,  provided 
the  alteration  [*132]  does  not  impair  the  obligation  of  the 
contract.  But  if  that  effect  is  produced,  it  is  immaterial 
whether  it  is  done  by  acting  on  the  remedy  or  directly  on  the 
contract  itself.  In  either  case  it  is  protected  by  the  consti- 
tution." 

Here  is  a  clear  recognition  of  the  power  of  a  State  to  take 
away  from  a  creditor  his  right  to  subject  a  portion  of  his 
debtor's  property  to  the  satisfaction  of  his  debt,  but  the  doc- 
trine is  not  predicated  upon  any  admission  of  the  power  of 
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the  legislature  to  impair  the  obligation  of  the  contract.  It 
is  upon  the  theory  that  such  legislation  applies  to  the  remedy, 
and  that  the  power  to  change  it  extends  to  sn(^h  modifications 
as  sound  policy,  humanity  and  the  well-being  of  the  com- 
munity shall  dictate.  So  long  as  the  legislature  shall  keep 
within  these  limits  the  obligation  of  the  contract  is  not  im- 
paired. If  the  exemption  of  a  homestead  be  within  them, 
then  a  law  which  secures  one  to  the  citizen  does  not  impair 
the  obligation  of  a  prior  contract. 

Now,  if  from  motives  of  policy  and  humanity,  or  to  secure 
the  citizens  from  unjust  and  harassing  litigation  and  protect 
them  in  the  pursuits  necessary  to  the  existence  and  well-be- 
ing of  a  community,  the  State  may  exempt  to  the  husband- 
man the  implements  necessary  to  enble  him  to  extract  from 
the  soil  a  subsistence  for  himself  and  family,  or  to  a  me- 
chanic the  tools  necessary  to  enable  him  to  earn  a  livelihood 
for  himself  and  those  dependant  upon  his  labor,  why  may  it 
not  for  the  same  reasons  secure  them  places  of  abode  and 
shelter!  It  is  just  as  essential  to  the  well-being  of  a  commu- 
nity that  the  people  have  houses  to  live  in  as  that  they  have 
tools  and  implements  to  woi'k  with.  Both  are  indispensable. 
The  principle  that  authorizes  the  exemption  of  one  must 
necesearily  include  the  other.  Hence  so  long  as  the  State 
shall  keep  within  these  limits  and  proceed  upon  this  princi- 
ple its  action  will  not  be  unconstitutional. 

But  it  is  said,  that  the  provision  of  the  constitution  of 
this  State,  authorizes  an  exemption  largely  in  excess  of  what 
[*133]  these  considerations  would  justify.  A  man  may  in, 
or  near,  a  large  city  hold  property  worth  tens  of  thousands 
of  dollars,  and  be  impregnable  to  the  most  deserving  credi- 
tor; such  may  in  some  instances  be  the  melancholy  fact, 
nevertheless  the  provision  would  not  be  liable  to  any  con- 
stitutional objection.  The  framers  of  the  constitution  were 
making  an  instrument  which  must  apply  to  the  whole  State, 
and  were  obliged  to  adopt  some  rule  which  in  its  general 
operation,  throughout  the  State,  would  secure  a  reasonable 
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exemption.  One  acre,  in  either  of  fonr  or  five  towns  that 
might  be  named,  would  be  a  very  large  exemption,  while 
the  same  qaantity  in  any  one  of  the  other  towns,  wonld  be 
a  very  small  one.  Or  a  quarter  section  of  land,  adjoining 
the  city  of  Atchison,  would  be  a  splendid  homestead,  while 
the  same  quantity  of  land  in  Peketon  county  would  not 
very  much  disgust  old  Fogan  himself.  The  average  of  the 
homesteads  secured  by  the  provision  under  consideration  is 
not  unreasonable. 

It  must  not  be  inferred  that  a  State  is  omnipotent  upon 
this  subject,  and  that  if  it  can  fix  the  amount  at  one  acre  in 
a  town,  it  may  increase  it  to  ten  or  twenty  acres,  and  in  a 
like  proportion  in  the  country.  Its  action  will  not  be  con- 
stitutional, if  it  shall  be  apparent  that  the  object  was  not 
so  much  to  secure  the  well-being  of  the  citizens  as  to  en- 
able them  to  hold  large  amounts  of  property,  with  a  view 
of  making  it  available  to  their  own  aggrandizement,  ibr 
other  purposes  thi^n  that  of  homesteads.  The  State  is  the 
sole  judge  of  the  proper  extent  of  the  exemptions  within 
the  limits  above  indicated,  and  so  long  as  the  extent  of  the 
homestead  shall  be  in  accordance  with  sound  policy  and 
humanity,  and  no  greater  than  shall  be  reasonably  neces- 
sary to  protect  the  citizens  in  their  pursuits  necessary  to 
their  existence  and  well-being,  its  action  must  be  sustained 
although  it  may  here  and  there  work  an  individual  hard- 
ship. 

The  court  is,  therefore,  of  opinion  that  the  second  objec- 
tion is  not  well  founded. 

[*134]  The  judgment  of  the  court  below,  sustaining  the 
demurrer,  will  be  reversed,  and  the  cause  sent  back  with 
instructions  to  the  District  Court  to  overrule  the  demur- 
rer and  proceed  with  the  cause. 

All  the  justices  concurring. 
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1.  Bills  akd  Notes:  Conditions:  Demand:  JjimUation.  A  note  dated 
April  20,  1860,  in  which  the  maker  promises  to  pajr  **when  he  receives 
it  from  the  government,  for  losses  sustained  in  August,  1856,  or  as 
soon  as  otherwise  convenient,''  a  sum  certain  for  labor  mentioned 
therein  to  have  been  done,  is  not  a  conditional  obligation.  The  note 
was  payable,  in  any  event,  in  a  reasonable  time,  which  reasonable  time 
was  in  this  case  determined  by  the  parties,  by  the  payment  by  the 
maker,  June  18,  1860,  of  a  certain  sum,  indorsed  on  the  note.  Such 
payment  was  equivalent  to  a  demand,  and  the  money  became  due  and 
the  statute  of  limitations  began  to  run  from  that  date. 

2. :  Pleading.    Where  a  payment  on  such  a  note  was  pleaded  a;s 

having  been  made  **on  the  10th  of  November,**  without  stating  tho 
.  year,  held,  that  it  was  not  enough  that  it  could  be  inferred  that  it  was 
in  1860.    A  court  cannot  interpolate  those,  nor  any  other  figures,  in  a 
pleading;  facts  must  be  plainly  and  concisely  stated. 

8.  Non-intercourse  Act.  The  act  of  Congress  of  June  30, 1854,  known 
as  the  **non- intercourse  act,**  does  not  prohibit  all  contracts  between 
white  men  and  Indians. 

4.  Indians:  Bilta  and  notes.  An  answer  to  a  petition  on  a  promissory 
note  setting  forth  that  the  defendant  is  an  **Ottawa  Indian,**  and  lives 
with  that  tribe  on  the  **Ottawa  Reserve'*  in  said  Franklin  county, 
where  the  note  was  executed,  does  not  contain  sufficient  allegations  to 
bring  the  case  within  the  act  of  Congress,  June  30,  1854.  An  Ottawa 
Indian  may  be  sued. 

Error  from,  FranhUn  District  Court, 

This  actiou  wad  brought  September  11,  1863^  in  Frank 
lin  county  Dietrict  Court,  on  a  note,  as  follows: 
"$237.37.  ''Ottawa  Cbeek,  April  20,  1860. 

''For  value  received  (in  [*135]  cutting  stone)  by  Gouliep 
Anders,  I  promise  to  pay,  when  I  receive  it  from  government, 
for  losses  sustained  in  August,  1856,  or  as  soon  as  otherwise 
convenient,  the  sum  of  two  hundred  and  thirty-seven  dol- 
lars and  thirty-seven  cents.    John  T.  Jones."    Which  note 

Nozs«— A  npte  aoknowlMlgiiig  •  Talnable  oonaidention,  and  promLUoc  to  pay  tbe  saimsln 
tix  mo&tha,  "or  m  soon  m  I  oan  with  due  dUigenoe  make  the  money  out  of  lald  petent- 
rlght,"  la  pagrable  In  aix  montha.    {Paim^  v.  ffemmer,  10  Kaa.,  464.) 
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bore  the  following  indorsements)  viz:  ''April  9,  1860,  re- 
ceived of  the  within  note  twenty  dollars."  ''June  18, 1860, 
received  of  the  within  five  dollars."  "Nov.  10,  received  of 
the  within  two  dollars  and  fifty  cents,"— each  signed.  The 
petition  set  forth  a  copy  of  the  note  and  of  the  indorse 
ments,  setting  forth  the  amount  claimed  due  thei*eon,  and 
asked  judgment. 

The  answer  eontained:  1st,  a  general  denial  except  as  to 
the  execution  of  the  note;  2d,  it  set  up  the  three  year 
statute  of  limitation;  and  8d,  averred  that  the  payee  of  the 
note  was  a  white  man,  and  the  defendant  an  "Indian  adopted 
into,  and  belonging  to,  the  Ottawa  tribe  of  Indians,"  and 
"lives  on  the  Ottawa  Indian  Reserve,  in  said  Franklin 
county,  and  with  the  said  tribe."  That  the  note  was  "exe- 
cuted on  the  said  reserve,"  and  also  contained  an  allegation 
that  "the  court  has  not,  nor  can  it  obtain  for  the  purposes 
of  this  action,  jurisdiction  either  of  the  person  of  the  de- 
fendant or  of  the  subject-matter." 

To  the  second  and  third  grounds  of  thiB  answer  a  gen- 
eral demurrer  was  interposed,  setting  forth  the  ground  that 
they  did  not  state  sn£Scient  facts,  which  demurrer  was  sus- 
tained as  to  both  counts  of  the  answer,  to  which  ruling  the 
defendants  below  excepted.  The  issue  made  by  the  petition 
and  first  ground  of  answer  was  tried,  and  judgment  ren- 
dered for  plaintiff  below.  Upon  the  exception  so  taken,  the 
case  was  brought  up  for  review  by  the  defendant  below. 

[*136]  Ooodin  <fe  Val&ntme^  for  plaintiff  in  error: 

i.  a.  The  petition  does  not  show  that  the  cause  of  action 
accrued  within  three  years.  It  shows  that  it  did  not.  The 
note  was  made  April  20th,  1860.  One  indorsement  on  it 
dated  April  9th,  1860,  another  June,  A.  D.  1860,  and  a 
third  simply  Nov.  10th,  without  stating  the  year.  The  pe- 
tition does  not  aver  the  year  of  this  indorsement.  The  court 
will  iiut  supply  an  allegation  by  inference.     "Everything 

9 — 3  KA8. 
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shall  be  taken  most  strongly  against  the  party  pleading." 
The  petition  should  show  affirmatively  viho  made  the  pay- 
ments. 

Under  section  96  of  the  Code  a  demurrer  may  be  inter- 
posed to  such  a  petition.  The  defects  in  this  petition  may 
be  taken  advantage  of  in  any  stage  of  the  proceedings.-  (Sec. 
98.    See  OoleB  v.  £el80y^  2  Texas,  541.) 

h.  The  petition  is  defective  in  not  averring  a  perform- 
ance of  the  conditions  precedent,  mentioned  in  the  note,  or 
either  of  them. 

If  "otherwise  convenient"  used  in  the  note  is  to  be  con- 
strued ''when  able,"  then  plaintiff  below  should  have  allied 
that  defendant  was  able,  or  that  it  was  convenient.  (2 
Greenleafs  Ev.,  sec.  440,  and  note  1 ;  Angell  on  Lim,,  sec. 
118,  note  2;  1  Pars.  Oontr.,  809,  and  note;  2  Id.,  872,  and 
note  to,  and  cases.)  The  performance  of  the  other  condition 
mentioned  in  the  note  also  should  have  been  pleaded. 

Tipton  V.  Lewis  (10  Ohio  S.,  88)  is  not  a  parallel  case. 
The  manner  in  which  the  two  conditions  in  the  note  before 
the  court  here,  are  coupled,  determines  that  the  promise  to 
pay  ''when  otherwise  convenient,"  was  intended  to  carry 
the  idea  of  when  otherwise  ahle.  Such  was  not  the  Ohio 
case.  In  that  case  the  conditional  words  were  struck  oat 
virtually  as  meaningless.  That  cannot  be  done  in  this  case. 
[*137]  But  they  raise  a  condition  the  performance  of  which 
should  have  been  pleaded.  Even  if  the  note  were  not  con- 
ditional, it  would  be  due  only  in  a  reasonable  time,  and  that 
a  reasonable  time  had  elapsed  should  have  been  pleaded.  (2 
Pars.  Oontr.,  173,  note  «,  and  cases;  Sansom  v,  ShodeSy  8 
Scott,  644.) 

2.  The  answer  1st,  denies;  2d,  pleads  the  three  year  lim- 
itation law;  and  3d,  pleads  the  "non-intercourse  law"  of 
Congress.  This  answer  was  demurred  to,  and  the  demurrer 
to  the  second  and  third  counts  sustained. 

a.  The  pleading  of  the  statute  of  limitations  was  suffi- 
cient.   (Nash's  Pi.,  286;  3  Ohitty  PL,  941,  956,  1030.) 
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i.  The  third  count  is  saflicient.  It  sets  forth  sabstan- 
tially  that  the  note  was  made  in  contravention  of  the  act  of 
Congress  of  Jnne  30th,  1854.  (4  17.  S.  Stat,  at  Large,  720, 
sees,  1,  2,  3,  7,  8,  9.) 

The  Ottawa  Eeserve  was  at  the  time  the  note  was  made 
a  part  of  the  "Indian  country"  and  not  within  the  jarisdio- 
tion  of  the  State  or  territory.  (See  treaty  with  Ottawas, 
Aug.  SOth,^  1831,  ratified  April  6th,  1832;  7  Stat,  at  Large, 
361,  sec.  9, 11.)  The  United  States  have  held  the  provisions 
of  that  treaty  inviolable  as  to  the  reserve.  (See  Organic 
Act,  sec.  19;  Act  of  Admission,  sec.  1.)  The  Ottawas  have 
never  relinquished  their  tribal  jurisdiction  over  the  reserve. 

c.  Lovyry  v.  Weaver  (4  McLean  82),  is  not  analogous 
to  the  one  at  bar.  In  that,  the  question  was  whether  an  In- 
dian living  in  an  individttal  capacity  on  lands  granted  to 
him  alone^  in  Indiana,  in  the  absence  of  treaty  stipxdations 
or  other  law  on  the  subject,  was  within  the  jurisdiction  of 
the  State.  In  this  the  question  is  whether  an  Indian  living 
on  a  reserve  given  to  the  tribe  in  a  national  capacity,  and 
occupied  by  them  in  such  capacity,  on  a  reserve  excluded 
by  treaty  from  State  or  territory  limits,  is  within  the  limits 
of  the  jurisdiction  of  the  territory  or  State  of  Kansas,  and 
not  affected  by  the  non-intercourse  acts.  If  the  non-inter- 
course acts  do  not  apply  to  the  Indians  on  [*188]  that  re- 
serve, then  why  are  they  not  liable  to  prosecution  for  big- 
amy and  "all  manner  of  abominations."  They  have  a  pri- 
vate code  of  laws,  and  practically  are  independant  of  our 
laws. 

3.  a.  The  statute  of  limitations  began  to  run  at  the  date 
of  tJhe  note.  The  indorsements  on  the  note  prove  nothing, 
standing  alone.  To  make  them  available  it  must  in  addi- 
tion be  shown  that  they  are  in  defendant's  hand  writing, 
made  with  his  consent,  or  made  about  the  time  they  bear 
date,  and  when  it  was  against  the  interest  of  defendant  to 
have  made  them.  (Angell  on  Lim.,  sees.  241, 242;  1  Greenl. 
£v.,  sees.  121,  122.) 
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The  Dote  etood  then  as  payable  on  demand.  As  to  when 
the  statute  begins  to  run  on  such  notes,  see  Angell  on  Lim., 
sees.  95,  96,  97;  2  Pars  Contr.,  872. 

If  the  statute  did  not  commence  to  run  at  the  date  of  the 
note,  then  it  is  submitted  whether  any  cause  of  action  hae 
yet  accrued. 

b.  But  admit  the  indorsements  as  evidence  of  payment, 
and  only  one  proves  anything  bearing  upon  this  question^ 
viz:  that  of  June,  A.  I).  1860.  If  the  note  was  due  from 
that  date  the  statute  ran  against  the  note  till  June,  A.  D. 
1863,  before  this  suit  was  brought. 

Wagstaff€&  Simpson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Cbozieb,  0.  J. — The  first  question  presented  by  the  rec- 
ord is,  when  did  the  note  sued  on  become  duet  The  note  is 
not  a  conditional  one.  The  maker  owed  the  payee,  who  had 
performed  labor  for  him.  He  declares  in  the  paper  that  he 
has  received  the  consideration,  which  all  must  admit  was  a 
valuable  one.  The  existence  of  the  debt  was  not  made  to 
depend  upon  a  condition  or  contingency.  Everything  neces- 
sary to  constitute  a  promissory  note,  except  the  time  of  pay- 
ment,  is  clearly  expressed.  As  to  the  time  the  language  is 
peculiar.  [*139]  It  could  not  have  been  contemplated  that 
if  Jones  never  got  his  money  from  the  government,  or  never 
should  be  in  a  situation  when  he  could  conveniently  pay, 
that  the  money  never  was  to  be  payable.  Jones  evidently 
expected,  within  a  reasonable  time,  to  get  money  from  the 
government,  or,  failing  in  that,  within  a  like  time  it  would 
otherwise  be  convenient  to  pay.  After  having  performed 
work,  to  the  full  amount  of  the  note,  it  could  not  have  been 
intended  that  Andres  should  never  get  his  money  unless 
Jones  got  his  from  the  government,  or  should  find  it  other- 
wise convenient  to  pay.  The  intention  of  the  parties, 
doubtless,  was  that  it  should  in  any  event  be  payable  in  a 
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reasonable  time,  and  such  is  the  legal  efiect  of  the  instra- 
ment. 

What  was  sneh  reasonable  time  was,  in  this  case,  deter* 
mined  by  the  parties  themselves.  A  payment  waQ  made  Jnne 
18th,  1860,  about  sixty  days  after  the  note  was  made.  The 
parties  considered  this  a  reasonable  time,  and  it  woald  have 
been  so  in  law  in  case  a  formal  demand  bad  been  made.  The 
payment  was  equivalent,  under  the  circumstances,  to  a  de- 
mand. The  money  then  became  due,  at  least  as  early  as 
June  18, 1860,  at  which  time  the  statute  of  limitation  would 
begin  to  run.  The  maker  pleaded  the  statute,  which  was  a 
good  defense,  unless  there  was  a  subsequent  payment  or 
written  acknowledgment  within  three  years  preceding  the 
commencement  of  the  suit.  The  petition  alleges  a  payment 
on  the  10th  of  November,  without  stating  any  year.  As  a 
matter  of  fact,  a  court  or  jury  might  infer  that  it  was  in 
1860,  but  as  a  matter  of  altegation  in  pleading  the  court  could 
not  interpolate  those  or  any  other  figures  in  pleading;  facts 
mnst  be  plainly  and  concisely  stated,  not  interentially  stated. 
Had  the  petition  averred  a  payment  on  the  10th  of  Novem- 
ber,  1860,  the  court  or  jury  upon  a  trial  might  have  been 
justified  in  finding  as  a  fact,  upon  the  production  of  the 
note  with  all  of  the  indorsements,  that  a  payment  had  been 
made  at  that  time,  [*140]  or  parol  testimony  might  have 
been  introduced  to  show  it.  But  no  proof  upon  that  sub- 
ject could  have  been  received  against  the  objection  of  the  de- 
fendant, for  the  reason  that  there  was  no  allegation  of  the 
time  of  payment. 

The  court  below,  therefore,  erred  in  sustaining  the  demur- 
rer to  the  answer,  setting  up  the  statute  of  limitations. 

As  to  the  third  defense  the  court  is  of  opinion  that  the 
allegations  do  not  bring  the  case  within  the  provisions  of  the 
act  of  Congress  of  June  30th,  1834.  If  it  were  admitted 
that  the  place  where  this  note  was  made  was  without  the 
limits  of  the  then  territorv  of  Kansas,  and  was  the  *'  Indian 
country,"  as  defined  by  the  act  referred  to,  and  that  the 
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maker  was  an  Indian  belonging  to  the  tribe  occnpying  that 
locality,  it  wonld  not  follow  that  his  contract  with  a  white 
man  would  be  void;  a  contract  made  ont  of  the  territory  is 
not  for  that  reason  void.  A  contract  between  a  white  man 
and  an  Indian,  made  in  the  '^Indian  country,"  would  be  void 
if  prohibited  by  the  act  of  Congress.  But  the  act  does  not 
prohibit  all  contracts  between  white  men  and  Indians. 
When  made  under  certain  circumstances  they  are  prohib- 
ited, but  the  allegations  in  the  answer  do  not  bring  this  one 
within  the  prohibition.  An  Indian  may  build  a  house  in  the 
^'  Indian  country,''  and  may,  with  the  consent  of  the  United 
States  authorities,  employ  carpenters  and  masons  to  do  the 
work;  and  when  the  work  has  been  performed,  that  assent 
will  be  presumed.  The  answer  alleges  that  because  the  de- 
fendant is  an  Indian  the  court  had  no  jurisdiction  of  his  per- 
son. To  this  we  reply,  in  the  language  of  a  distinguished 
modem  jurist,  that  ^^  his  right  to  be  sued  is  unquestion- 
able.'' It  may  not  be  such  a  right  as  he  would  care  to  ex- 
ercise very  frequently,  it  being  a  rather  expensive  luxury, 
but  it  is  one  in  the  full  enjoyment  of  which  the  law  will 
afford  him  ample  protection  whenever  he  shall,  under  proper 
circumstances,  insist  upon  it.  The  court  below  did  not  err 
in  sustaining  the  demurrer  to  the  third  defense.  The  judg- 
ment will  be  reversed  [*141]  for  error  in  sustaining  the  de- 
murrer to  the  second  defense. 
All  the  justices  concurring. 
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John  T.  Riob  v.  Thb  State  of  Kansas. 

1.  GoxTBTs:  Juriadietion.  The  Criminal  Court  of  Leavenworth  couniyt 
established  in  March,  1862,  had  conferred  npon  it  the  same  criminal 
jurisdiction  that  had  been,  by  Sec.  1  of  an  **act  relating  to  the  organiza- 
tion of  the  courts  of  justice  *'  (Comp.  L.,  1862,  454),  conferred  on  the 
District  Court  of  that  county. 

2.  MuKiciPAL  CoBPOBATiONs:  Courts:  Juriadieti<m»  Subdivision  5, 
sec.  2  of  act  of  Feb.  24th,  1864,  amending  the  general  law  incorplorat- 
ing  cities,  does  not  confer  upon  the  city  council  exclusively  the  power 
to  prohibit  and  suppress  games  and  gambling  houses,  etc.,  and  cannot 
by  implication  be  so  extended  as  to  nullify  the  plain  provisions  of  the 
act  establishing  the  Criminal  Court  of  Leavenworth  county.  The  in- 
tention was  to  give  to  the  city  authorities  power  concurrent  with  that 
of  the  State  authorities  to  suppress  these  evils  and  not  to  confine  it  to 
either.  The  court  which  shall  first  obtain  jurisdiction  of  the  person, 
may  punish  to  the  extent  of  its  power. 

8.  RsooRDBB*8  CouBT.  The  recorder's  court  of  the  city  of  Leavenworth 
is  not  a  court  of  record;  has  no  grand  jury,  nor  petit  exceeding  six, 
and  for  the  highest  crime  cannot  inflict  a  penalty  beyond  a  fine  of  |100, 
and  imprisonment  for  one  year. 

4. :  Statutory  construction.  The  first  clause  of  Sec.  14  of  act  of  Feb- 
ruary 24, 1864  (L.  1864,  pp.  129, 1^).  confers  upon  the  recorder  all  the 
powers  of  a  justice  of  the  peace  in  criminal  matters,  and  gives  him  con- 
current jurisdiction  with  any  other  justice  of  the  county;  to  inquire 
into  the  commission  of  offenses,  hold  to  bail,  etc.;  \h&  second  clause 
gives  him  exclusive  jurisdiction  under  the  city  ordinances  and  of  cer- 
tain misdemeanors  under  the  State  laws  committed  within  the  city,  and 
the  Ic^st  clause  providing  that  he  * 'shall  have  exclusive  original  juris- 
diction of  all  offenses  against  the  laws  of  the  State,  committed  within 
the  limits  of  said  dty,'*  conferred  upon  him  the  exclusive  power  to  in- 
stitute preliminary  examinations  and  hold  to  boil  in  such  cases,  and 
held^  that  it  was  not  the  intention  of  the  legislature  thereby  to  provide 
that  the  only  tribunal  in  whic  h  a  person  could  be  tried  for  an  offense 
committed  in  the  city  is  before  the  recorder.  Such  a  construction  of 
the  last  clause  would  make  it  indude  what  is  provided  for  in  the  second 
dause,  and  it  will  not  be  supposed  that  the  same  thing  was  intended 
to  be  provided  for  in  two  succeeding  clauses  of  the  same  section. 

5.  Jobisdiction:  [*142]  A  question  of  the  jurisdiction  of  the  court  may 
be  presented  at  any  time. 

Noix.-4te6  ataU  V.  Hardin,  1  Kaik,  iiS;  ataU  «.  StUttMll,  U  Kat^  94. 
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6.  Indigtmbnt:  Prctctice.^  The  proper  time  to  raise  the  question  of  the 
safSciency  of  the  indictment  before  verdict,  is  by  motion  to  qnash,  after 
verdict,  by  motion  in  arrest  of  jadgment.  It  is  not  correct  practice  after 
the  jury  is  svom  and  trial  commenced,  by  placing^  a  witness  on  the 
stand,  to  move  to  exclude  all  testimony  under  the  indictment,  on  the 
ground  that  it  does  not  charge  a  public  offense. 

7.  Gbano  JuBiBs:  Constitution.  Section  7  of  the  act  of  Februazy  12, 
1864,  abolishing  grand  juries,  etc.,  does  not  abrogate  the  former  law 
on  that  subject.  The  old  statute  provides  the  machinery;  the  new  aa- 
thorizes  the  judge  to  put  it  in  motion,  and  both  held  to  have  a  uniform 
operation  within  the  meaning  of  Sec.  17,  Art.  2,  Constitution  of  Kansas. 

8.  Gabcblino:  Indictment,  The  section  on  which  the  indictment  was 
found  (Sec.  230,  Comp.  L.  833),  having  prohibited  by  name  the  settLn^r 
up  or  keeping  "faro-bankn,''  it  was  not  necessary  to  set  forth  in  the  in- 
dictment that  it  was  a  gambling  device  ''adapted,  devised  and  designed 
for  the  purpose  of  playing  any  game  of  chance  for  money  or  prop- 
erty.'* The  legislature  took  cognizance  that  a  '*faro-bank"  was  such 
device.  Other  devices  than  those  named  in  the  act  mint  be  charged 
to  be  "adapted,  devised,"  etc.  Where  in  such  case  it  is  alleged  that 
"persons  did  bet  and  play  at  the  game,'*  an  allegation  that  money  or 
property  was  bet,  or  lost,  or  won  on  the  device,  is  not  necessary. 

9.  :  Instructions.    A  charge  by  the  court  below  to  the  jury  as 

follows :  'To  establish  the  fact  of  one  being  the  Ifpeper  of  a  faro- bank, 
it  is  sufficient  to  show  that  he  appeared  thus  acting  as  the  one  having 
control,  in  charge,  superintending  the  same,**  held  to  be  good.  The 
court  did  not  err  in  refusing  to  charge  substantially  "that  it  (the  court) 
had  the  right  to  determine  whether  the  indictment  charges  an  offense; 
that  in  the  indictment  before  the  court  no  offense  is  charged  nor  issue 
joined,  therefore,  the  jury  must  find  for  defendant'*— that  not  indica- 
ting correct  practice. 

10.  Instructions.  The  court  is  not  bound  to  repeat  instructions  to  the 
jury,  or  to  give  the  same  in  the  exact  language  asked  by  the  parties,  if 
correct  as  given.  (Topeka  v.  Tuitle,  5  Eas.,  312;  State  v.  Volmer^  6 
Kas.,  371;  Powder  Co.  v.  VierguiZy  Id.,  471;  Kas.  Ins.  Co.  v.  Beny^ 
8  Eas.,  159;  Aheles  v.  Cohen,  Id.,  180;  OilleU  v.  Corum,  7  Eas.,  156.) 

11.  WiTNBSs:  Indictment.  In  this  case  evidence  having  been  offered  on 
the  trial  tending  to  prove  that  the  name  of  one  person  at  least,  who 
was  induced  to  bet  and  play  at  the  game  of  faro  at  the  faro-bank,  was 
known  to  the  grand  jurors  who  found  the  indictment,  and  at  the  time 
of  their  finding  such  person  was  a  witness  at  the  trial,  and  the  indict- 
ment having  charged  that  the  names  of  such  persons  were  to  the  grand 
jury  unknown,  held,  that  the  court  did  not  err  in  refusing  to  charge 
the  jury,  that  "if  the  name  of  such  person  was  known  to  the  grand 
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jurors,  or  coald  by  reasonable  dOifi^nce  and  ioqairy  [*143]  have  been 
ascertained,  then  the  defendant  mast  be  aoqnitted."* 

12.  Maziicb:  CessaiUe  raHon$  legia,  enwt  ipsa  lex^  tipplied  to  the  ease 
at  bar. 

AppeoA  from  Leavenworth  Criminal  Court, 

Tbx  facte  of  the  case  saffiden  t  to  present  the  points  decided, 
appear  in  the  opinion. 

Hemingray^  Oambell  <6  Fitzwilliam  and  S.  Leeowpte^ 

^or  appellant: 

1.  The  plea  to  the  jurisdiction  of  the  court  should  have 
been  sastained.  The  Criminal  Court  of  Leavenworth  coun- 
ty has  no  jurisdiction  of  offenses  arising  within  the  corpor- 
ate limits  of  Leavenworth  city.  The  .recorder  is  vested  with 
the  exclusive  original  jurisdiction  of  the  same. 

Sec.  1,  Art.  3,  State  constitution,  grants  the  authority  to 
the  legislature  to  vest  judicial  power  in  courts  inferior  to 
the  Supreme  Court,  as  they  may  provide  by  law.  There  can 
be  no  question  that  the  act  of  1864  (p.  129,  30,  sec.  14, 
Laws  1864),  created  a  recorder's  court.  See,  also,  case  of 
Malone  v.  Murphy  (2  Kas.,  250). 

If  the  legislature  had  the  constitutional  authority  to  cre- 
ate such  an  inferior  court  as  the  recorder's,  then  they  had 
the  power  to  designate  the  extent  of  jurisdiction  of  the 
court  so  created. 

The  District  Court  shall  have  original  jurisdiction  of  all 
crimes  and  offenses,  except  in  cases  of  minor  offenses,  the 
exclusive  jurisdiction  of  which  is  or  may  be  possessed  by 
[*144]  justices  of  the  peace,  or  that  may  be  vested  in  courts 
inferior  to  the  District  Court.    (Comp.  L.,  454,  sec.  1.) 

The  Criminal  Court  of  Leavenworth  county  shall  have 
the  same  jurisdiction  of  all  crimes  and  misdemeanors  com- 
mitted, or  triable  in  said  county,  as  the  District  Courts  of 
the  State.    (Id.,  848,  sec.  1.) 

The  recorder  shall,  by  virtue  of  his  office,  be  a  justice  of 


188  SUPREME  COURT  OF  KAJfSAS, 


Rice  ▼.  The  State. 


the  peace,  and  shall  have  all  the  powers  conferred,  or  to  be 
conferred,  by  law  upon  justices  of  the  peace,  except  in  civil 
cases;  said  recorder  shall  have  exclusive  jurisdiction  to  hear 
and  determine  all  offenses  against  the  ordinances  of  the  city, 
and  all  cases  of  misdemeanors  arising  under  the  laws  of  this 
State,  arising  within  the  limits  of  said  city,  in  which  the 
fine  which  may  be  imposed  does  not  exceed  one  hundred 
dollars  or  the  imprisonment  one  year,  and  shall  have  ex- 
clusive original  jurisdiction  of  all  offenses  against  the  laws 
of  the  State  committed  within  the  limits  of  said  city.  (Laws 
1864,  p.  130,  sec.  14,) 

If  the  legislature  could  vest  the  power  to  try  criminal  cases 
in  the  District  or  Criminal  Courts  by  the  term  original  jur- 
isdiction, they  certainly  have,  bj'  the  broader  and  more  com- 
prehensive terms  exclusive  original  jurisdiction,  conferred 
that  power  on  the  recorder's  court. 

Jurisdiction  is  original  when  it  is  conferred  on  the  court 
in  the  first  instance.  Exclusive  jurisdiction  is  that  which 
alone  has  the  power  to  try  or  determine  the  suit,  action  or 
matter  in  dispute. 

In  Indiana,  a  case  similar  to  the  one  at  bar,  arose.  The 
statute  of  that  State  created  a  Common  Pleas  Court,  and  it 
empowered  said  court  to  take  cognizance  of  certain  crimi- 
nal offenses,  which  said  court  did,  in  a  certain  case. 

At  the  same  session  of  the  legislature,  but  after  the  pas- 
sage of  the  ^^common  pleas  act,"  a  statute  was  approved, 
providing  for  the  organization  of  Circuit  Courts.  Said  stat- 
ute contained  this  clause,  viz:  such  Circuit  Courts  ^^shall 
have  original  exclusive  jurisdiction  in  all  felonies." 

[*145]  The  question  presented  in  that  case  was:  Does  the 
act  conferring  exclusive  jurisdiction  of  felonies  upon  the  Cir- 
cuit Court  take  away  the  jurisdiction  previously  possessed 
in  such  cases  by  the  Court  of  Common  Pleas?  Pkrkxns, 
J.,  delivering  the  opinion,  said:  "  It  would  seem  that  there 
could  be  but  one  opinion  upon  language  so  explicit  as  that 
contained  in  the  Circuit  Court  act." 
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^  Exclusive  means,  without  the  participation  of  any  other; 
and  exclnsive  jurisdiction  of  all  felonies,  means  a  jurisdic- 
tion of  them  in  which  no  other  court  has  any  participation. 
Hence,  the  Oommon  Pleas  Court  cannot  participate  in  snch 
jurisdiction,  and  still  leave  it  in  the  exclusive  possession  of 
the  Circuit  Court.  The  language  of  the  Circuit  Court  act 
neither  contains  nor  implies  any  exception,  any  limitation 
to  any  particular  mode  or  course  of  proceeding;  but  the 
jurisdiction  is  to  be  original  and  exclnsive  in  all  felonies, 
and,  hence,  necessarily  requires  them  to  bo  prosecuted  ac- 
cording to  the  mode  of  proceeding  in  said  Circuit  Court." 
Judgment  below  reversed  for  want  of  jurisdiction  in  the 
Common  Pleas  Court.  {Spencer  v.  The  SkUe,  6  Porter 
[Ind.],  42,  3;  Sprigga  «?.  The  State,  2  Id.,  76;  Nelaon  v. 
The  State,  Id.,  24tf;  Smith  v.  The  State,  Id.,  261;  The 
State  V.  Lackey,  Id.,  285;  Talbot  v.  The  State,  Id.,  635; 
The  State  v.  Trimble,  Id.,  655;  The  State  v.  Layd,  Id., 
669.) 

In  February,  1845,  an  act  was  passed  by  the  legislature 
conferring  upon  the  city  court  of  Lexington  exclnsive  juris* 
diction  of  all  pleas  of  the  commonwealth,  arising  within 
the  city  of  Lexington,  except  cases  of  felony.  As  the  offense 
charged  in  the  indictment,  in  this  case,  was  committed 
within  the  limits  of  the  city  of  Lexington,  it  is  insisted 
that  ailer  the  passage  of  the  act  referred  to  the  Fayette  Cir- 
cuit Court  had  no  jurisdiction  of  it.  But  we  are  not  pre- 
pared to  give  that  act  so  broad  a  construction.  At  its 
passage  the  case  was  pending  in  that  court,  which  had  juris* 
diction  to  hear  and  determine  it. 

The  exclusive  jurisdiction  conferred  upon  the  city  court 
[*146]  must,  we  think,  have  reference  to  oases  arising  sub- 
sequent to  the  passage  of  the  act,  or  to  cases  or  proceedings 
subsequently  to  be  commenced.  {AjMock  v.  Com^mon- 
wealth,  7  B.  <Monroe  [Ky.],  4^;  State  v*  WUliam  Glegg, 
27  Conn.,  692;  4  Gray,  201.) 

When  the  legislature  has  expressed  its  will  in  plain  and 
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unambiguoas  language,  courts  are  boand  to  say  tbej  meant 
what  thej  clearly  expressed.  It  is  not  any  part  of  the  daty 
of  a  court  to  determine  whether  a  law  is  a  good  or  bad  one, 
or  whether  its  effeots  and  consequences  are  beneficial  or 
pernicious,  if  its  terms  are  clear  and  undoubted.  (Dudley 
V.  Seynolds^  1  Kas.,  289;  H&irB  of  Ludlow  v.  Johnson^ 
8  Ohio,  653;  Pitman  v.  FlifU,  10  Pick.,  504  ) 

2.  The  indictment  does  not  state  facts  sufficient  to  con- 
stitute a  public  offense,  nor  does  it  charge  that  a  public 
offense  was  committed.  If  this  is  true  the  court  should 
haire  sustained  the  motion  of  defendant  to  exclude  all  evi- 
dence under  it  The  statute  upon  whidi  this  indictment 
is  framed  reads  as  follows: 

''  Every  person  who  shall  set  up  or  keep  any  table  or 
gambling  device,  commonly  called  A.  B.  C,  &ro-bank,  E. 
O.,  roulette,  equality,  or  any  kind  of  gambling  table  or 
gambling  device,  adapted,  devised  and  designed  for  the 
purposes  of  playing  any  game  of  chance,  for  money  or 
property,  and  shall  induce,  entice,  or  permit  any  person  to 
bet,  or  play  at  or  upon  any  game  played  at  or  by  means  of 
such  table  or  gambling  device,  or  on  the  side  or  against  the 
keeper  thereof,  shall,  etc.  (Sec  230,  Crimes  Act,  Gomp. 
L.,  1862,  833.) 

Ist.  The  indictment  does  not  describe  the  offense  cre- 
ated by  the  statute,  in  this:  that  it  omits  the  description  of 
the  gambling  table  or  device,  as  one  ^*  adapted,  devieed  and 
designed  for  the  purpose  of  playing  any  game  of  chance  tor 
money  or  property."  {State  of  Miesouri  v.  Armes^  10  Mo., 
746;  State  v.  Ellis,  4  Id.,  476.) 

All  indictments  upon  statutes,  especially  the  most  penal,, 
[*147]  must  state  all  the  circumstances  which  constitute  the 
definition  of  the  offense  in  the  act,  so  as  to  bring  the  de- 
fendant precisely  within  it.  And  not  even  the  fullest  de- 
scription of  the  offense,  were  it  even  in  the  terms  of  a  legal 
definition,  would  be  sufficient,  without  keeping  close  to  the 
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expressions  of  the  statute.  (1  Ghittj's  Orim.  L.,  282;  7 
Ohio,  206.) 

2(L  The  indiotinent  does  not  allege  that  any  money  or 
property  was  bet  upon  the  table  or  deyioe.  (7  Ohio,  206; 
3  Ind.,  581.)  Everything  which  is  the  essence  or  substance 
of  the  offense  must  be  charged  in  the  indictment.  And 
unless  money  or  property  were  bet  the  statute  was  not  vio- 
lated; otherwise,  betting  money  or  property  being  the  sub- 
stance of  the  offense,  it  must  be  charged  in  the  indictment. 
{Hale  V.  The  State,  8  Texas,  171;  14  U.  S.  Dig.,  880,  sec. 
18.) 

3d.  The  indictment  does  not  allege  that  a  game  of  chance 
was  played  for  money  or  property  upon  "faro-bank." 
[Lovyr^yv.  The  State,  1  Mo.,  518.) 

Nor  does  it  allege  that  "faro-bank  "  is  a  game  of  chance, 
or  that  it  was  set  up  and  kept  for  the  purpose,  solely,  of 
playing  at  games  of  chance,  for  money  or  property.  {Low- 
tey  V.  The  State,  eupra,) 

4th.  The  indictment  does  not  allege  that  any  money  or 
property  was  lost  or  won  upon  the  said  table  or  device,  or 
at  or  upon  any  game  played  by  means  of  such  table  or 
gambling  device,  on  the  side  of  the  keeper  or  against  the 
keeper  thereof.     (19  Mo.,  680.) 

5th.  The  indictment  is  bad  for  uncertainty  in  charging 
the  offense,  and  simply  charges  a  conclusion  of  law. 

3.  The  court  erred  in  its  charge  to  the  jury. 

As  to  the  second  charge  refused  see  State  v,  Ellis,  4 
Mo.,  476.  And  as  to  the  third,  see  authorities  above  cited. 
As  to  the  tenth,  sixteenth,  seventeenth  and  eighteenth,  see 
George  Olaacoh  v.  The  State,  10  Mo.,  509. 

That  the  fourteenth  was  wrongly  refused  see  The  Oomr 
monwealth  [*148J  v.  Bums,  4  J.  J.  Marshall  [Ky.],  181-2, 
and  as  to  the  fifteenth,  vide  ibid,)  That  the  twenty-first 
was  good  law  see  Comp.  L.,  p.  345,  346,  sees.  804,  305,  306. 

4.  The  court  should  have  granted  the  motion  in  arrest 
of  judgment. 
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l8t.  The  grand  jury  which  found  the  indictment  had  no 
legal  authority  to  inquire  into  the  offense  charged,  by  rea- 
son of  its  not  being  within  the  jurisdiction  of  the  court. 
(See  authorities  cited  under  first  point ) 

Sec.  7  (p.  113,  Laws  1864)  is  unconstitutionsil  and  void, 
as  conflicting  with  sec.  17,  art.  2,  State  constitution.  If 
the  Criminal  Court  had  jurisdiction  of  the  offense  charged, 
it  could  only  obtain  tlie  right  to  try  the  offense  by  informa- 
tion, pursuant  to  chap.  64,  Laws  1864. 

2d.  The  facts  stated  do  not  constitute  a  public  offense. 
(See  authorities  cited  under  second  point.) 

5.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

1st.  The  court  allowed  the  State  to  sliow  that  '^  checks  " 
were  bet  at  said  faro-bank.  Such  evidence  does  not  sustain 
the  allegation  that  money  was  bet.  Every  penal  offense 
must  be  proved  as  laid  in  the  indictment.  ^'Checks"  are  no 
nearer  money  than  "bank  notes."  Money  means  only  gold 
and  silver.  (See  Pry  or  v.  The  Corwmonwealthy  2  Dana 
[Ky.],  298;  1  Bish.  Or.  L.,  sec.  221;  14  U.  S.  Dig.,  p.  330, 
sees.  17,  20.) 

2d.  The  court  misdirected  the  jury  in  material  matters 
of  law.  The  court  charged  in  effect  that  the  jury  should  con- 
vict the  defendant  as  the  keeper  of  a  faro-bank,  if  he  appeared 
and  acted  as  the  one  having  control.  This  is  a  charge  to  con  - 
vict  on  appearances  alone. 

6.  The  verdict  is  contrary  to  law  and  evidence. 

We  will  consider  instruction  22,  under  this  head.  It  is 
a  well  established  principle  that  the  proof  must  support  the 
1*149]  material  or  descriptive  allegations  of  an  indictment, 
and  if  there  is  a  variance  in  the  allegations  and  proof  it  will 
be  fatal.  The  grand  jurors  who  found  the  bill  in  this  case, 
returned  that  the  persons  who  were  permitted  to  bet,  were 
persons  whose  names  were  to  them  unknown.  The  evidence 
in  the  case  shows  that  the  names  of  all  or  part  of  the  per 
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SODS  who  bet  at  faro  were  known  to  them  before  finding  the 
indictment. 

^'  To  support  the  deecription  of  '  unknown,'  it  muBt  ap- 
pear that  the  name  could  not  well  have  been  supposed  to 
have  been  known  to  the  grand  jurj/'  {Reg.  v.  Strewed^  0. 
and  K.,  187;  U.  S.  v.  Stetson,  3  W.  and  M.,  164;  12  U.  S. 
Dig.,  sec  65;  Barhman  v.  The  StaUy  8  Eng.  [13  Ark.J, 
703;  14  U.  S-  Dig.,  p.  830,  sec.  27;  Jeteon  v.  The  State,  14 
Ark.  [1st  Barb.],  655;  15  U.  S.  Dig,  sec.  14,  p.  299;  Whar. 
Or.  L.,  251,  256  (4th  ed.);  State  v.  Irwin,  5  Blackf.,  348.) 

This  question  arose  in  Indiana  on  an  indictment  for  gam- 
ing, and  the  court  said :  ^'  We  conceive  that  the  third  per-^ 
son's  name  is  required  in  such  cases,  not  because  he  is  in- 
jured, but  because  his  designation  is  a  material  part  of  the 
description.  We  think  it  is  important  in  such  cases  that 
the  indictment  should,  if  possible,  allege  the  name  of  the 
third  person,  in  order  that  the  accused  may  be  the  better 
apprised  of  the  charge  against  him.  If  the  name  be  not 
known,  that  circumstance  should  be  stated  in  the  indict- 
ment, as  an  excnsefor  omitting  the  name."  {Butler  v.  The 
State,  5  Blackf.,  280;  State  v.  Jackson,  4  Id.,  47.) 

The  names  of  third  persons  in  an  indictment  should  be 
set  forth  if  they  are  known  to  the  grand  jury;  if  they  can- 
not be  ascertained,  such  persons  should  be  stated  as  certain 
persons  to  the  jurors  nnknown.  {The  State  v.  Irwvn^  6 
Blackf.,  343.) 

If  the  person  be  described  as  one  whose  name  is  unknown, 
and  it  be  proved  that  he  was  known,  the  variance,  is 
fatal,  aud  the  prisoner  will  be  acquitted.  (Leach,  389, 
[*150]  note  a,  252-3;  3  Greenl.  Ev.,  sec.  22;  East  PI.  0., 
593,  Kj.  &  Mo.  0.  0.,  257.) 

H.  TT.  Ide,  Diet.  Attorney,  Ist  Jud.  Dist.,  for  appellee:* 

The  questions  raised  by  the  special  plea,  are: 

I.     Does   subdivision  5,  see.  2,  p.  124,  of  the  Laws  of 

[1]  The  CAM  wu  also  trgned  bf  Attom«y-gen«nl  Bnunbangh. 
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1864,  repeal  by  implication  the  general  law  of  Hie  State 
upon  the  subject  of  gaming,  and  divest  the  Criminal  Court 
of  Leavenworth  county  of  jurisdiction  over  that  subject,  as 
to  offenses  arising  within  the  limits  of  the  city  of  Leaven- 
worth? 

a.  To  be  repealed  by  implication  the  statute  must  be 
inconsistent  with  and  repugnant  to  the  later  act,  as  courts 
do  not  favor  the  repeal  of  statutes  by  implication.  (8 
Pick.,  172;  18  Id.,  348,  8;  20  Id.,  407;  24  Id.,  296;  9 
Cow.,  437;  5  Hill,  221 ;  5  Ind.,  162;  6  Port,  219;  8  GfilL, 
138.) 

h.    It  has  no  such  effect.    (10  Ohio,  453;  1  Mo.<  255.) 

c.  Query.  Has  the  city  any  right  to  punish  by  fine  for 
keeping  a  gaming  table?  Is  not  its  authority  confined  to  a 
mere  abatement  of  the  nuisance?  {City  of  Mount  Pteas- 
ant  V.  Breeze^  11  Iowa,  399.) 

2.  What  is  the  proper  construction  of  that  part  of  sec. 
14,  p.  130,  Laws  1864,  applicable  to  this  case? 

a.  It  means  either  that  the  recorder  has  the  exclusive  right 
to  hold  j}reliminary  examinatiofis  of  all  offenses  arising  in 
the  city  limits,  or  that  he  has  the  exclusive  right  to  hear 
cmd  finally  determine  snch  offenses. 

b.  The  language  is  not  as  clear  as  it  might  be,  but  we 
think  the  meaning  is  apparent,  and  is  this:  that  the  recorder 
shall  have  exclusive  jurisdiction  to  hold  the  preliminary 
examination. 

h.  If  any  other  construction  be  given  to  it,  then  it  fol- 
lows that  the  grand  jury  cannot  indict,  nor  the  Criminal 
Court  try  a  party  for  an  offense  committed  in  the  city  unless 
the  recorder  has  first  taken  jurisdiction  of  the  case. 

[*151]  c.  But  in  that  event  the  Criminal  Court  would  have 
no  jurisdiction  whatever  over  the  matter,  for  the  recorder 
once  getting  jurisdiction  of  the  crime,  he  would  be  author- 
ized, if  not  required,  to  retain  that  jurisdiction  until  the  ac- 
tion was  finally  disposed  of. 

6.  Wherefore  it  would  follow  that  the  recorder  must  try 
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all  parties  for  ofFenses  committed  within  the  citj,  whether 
those  oifenses  be  murder  or  treason. 

d.  But  (and  courts  consider  a  posteriori  arguments  in 
construing  statutes  where  the  meauing  is  donbtnl)  the  re« 
eorder's  court  is  not  a  court  of  record,  it  has  no  seal,  nor 
clerk,  nor  stated  terms,  nor  records,  but  such  as  are  kept 
by  justices  of  the  peace,  and  all  jury  trials  are  by  a  jury 
of  six  men.  The  provisions  of  the  code  of  criminal  pro- 
cedure are  not  made  applicable  to  the  recorder's  court,  but 
section  20,  p.  181,  Laws  1864,  proyides  that  in  all  cases  not 
otherwise  provided  for,  the  process  and  proceedings  before 
judgment  shall  be  the  same  as  in  justices  courts  in  crimi- 
nal cases.  Can  it  be  possible  the  legislature  ever  intended 
that  a  tuHU  should  be  tried  for  murder  in  such  a  court  as 
this. 

II.  The  questions  raised  by  the  motion  to  exclude  evi« 
dence  under  tbe  indictment  and  to  arrest  judgment  are  the 
same,  and  all  go  to  the  sufficiency  of  the  indictment.  Three 
points  are  made. 

1.  That  the  indictment  does  not  state  in  the  language 
of  the  statute  that  the  gaming  table  called  a  faro-bank  was 
''adapted,  devised  and  designed  for  the  purpose  of  playing 
games  of  chance.''    This  is  not  necessary.    (1  Kas.,  477.) 

2.  That  it  does  not  state  that  any  betting  or  playing  was 
actually  done  on  the  gaming  table.  It  does,  however,  state 
that  the  defendant  induced  and  permitted  divers  persons, 
whose  name  are  to  the  jurors  unknown,  to  bet  and  play 
upon  said  table.  This  allegation  is  in  the  language  of  the 
statute,  and  if  the  words  are  construed  in  their  usual 
[*152]  acceptation  in  common  language  as  sec.  98  of  the 
Criminal  Code  requires,  it  is  clear  that  there  is  an  allegation, 
that  both  betting  and  playing  were  done  upon  the  table. 
Any  other  construction  is  mere  hyper-criticism. 

a.  Allegations  of  this  kind,  in  the  language  of  the  stat- 
ute, are  sufficient.  (8  J.  J.  Marshall,  188;  8  Blaekf.,  807,  S94; 
5  Id.,  502;  38  Mo.,  92.) 

10—3  KAS. 
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a.  a.  It  is  Dot  oeoeBsary  to  allege  that  any  betting  or 
playing  was  done.  {State  v,  FuUon^  19  Mo.  [4  Bennett], 
680,  3;  State  v.  McQaffey^  4  Texas,  156,  Vol.  16  U.  S.  D., 
p.  333;  State  v.  Vim/ard^lS  Geo.,  396,  Vol.  14  U.  S.  D., 
p.  899;  State  v.  CUrh,  19  Ala.,  552;  Sta;te  v.  Miller^  5 
Blackf.,  502.) 

b.  Oar  statute  under  which  the  indiotment  is  found,  hav- 
ing been  taken  from  the  statute  of  Missouri,  the  constrne- 
tion  given  to  it  in  19  Mo.,  680,  should  be  followed  by  oar 
courts.  (1  Kas.,  248-49.) 

3.  That  it  does  not  state  that  any  mouey  or  property  was 
actually  bet. 

a.  If  the  second  objection  is  not  good,  of  course  this  is 
not. 

III.  A  number  of  questions  are  embraced  in  the  motion 
for  a  new  trial.  But  betbre  considering  them  we  claim 
they  were  waived  by  the  motion  in  arrest  having  been  made 
first.    (Whart.  Orim.  Law,  sec.  3225.) 

a.  The  instructions  of  the  court  to  the  jury,  were  all 
proper.  The  rejected  instructions  asked  by  the  defendant, 
which  were  not  covered  by  those  given  by  the  court,  were 
each,  taken  as  a  whole,  erroneous.  Some  of  them  contained 
that  which  is  law,  but  the  good  and  bad  were  so  mixed  up, 
that  each  as  an  entirety  was  bad. 

b.  Instructions  of  this  kind  may  properly  be  refused  by 
the  court.    (1  Eas.,  125;  2  Ohio  S.,  593.) 

c.  It  is  claimed  by  the  defendant  that  the  allegation  in 
the  indictment,  that  the  names  of  the  persons  induced  and 
permitted  to  bet  and  play  on  the  gaming  table,  were  unknown 
[^153]  to  the  grand  jurors,  was  a  material  allegation  to  go 
before  the  petit  jury,  and,  therefore,  that  tlie  court  erred  in 
refusing  the  instruction  asked  upon  that  question. 

d.  The  instruction  as  asked  was  clearly  improper.  (See 
instruction  22)«    Xo  illustrate: 

The  State  bad  a  right  to,  and  did,  show  that  the  defend- 
ant not  only  kept  the  faro-bank  on  the  days  charged,  and  at 
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sneh  times  permitted  parties  to  bet  and  play  thereon,  but 
that  he  kept  it  for  a  nnmber  of  months  prior  thereto, 
and  during  that  time  permitted  parties  to  bet  and  plaj 
thereon.  But  proof  that  the  defendant  kept  the  bank  on 
the  first  daj  of  November,  1864,  and  on  that  day  permitted 
parties  (whose  names  the  grand  jarors  could  not  ascertain 
by  reasonable  diligence)  to  bet  or  play  thereon,  would  sus« 
tain  the  indictment  and  require  the  jury  to  convict,  but  nn« 
der  the  instruction  as  asked,  if  it  should  appear  that  the 
grand  jurors  could,  by  reasonable  diligence,  have  known 
the  names  of  persons  permitted  to  bdt  at  amy  of  the  times 
disclosed  by  the  evidence  prior  to  the  1st  of  November. 
then  the  jury  would  have  to  acquit. 

a.  But  we  claim  that  it  is  not  necessary  to  state  in  the  in- 
dictment the  names  of  the  persons  permitted  to  bet  or  play. 
If  it  be  not,  then  it  is  not  necessary  to  allege  that  the  names 
are  unknown,  and  if  such  an  allegation  is  made,  it  is  mere 
surplusage  and  need  not  be  proved,  nor  need  any  instruc- 
tions be  given  upon  the  matter.  (1  Chitty  Orira.  L.,  p.  216; 
3  Sumner,  12;  1  Mo.,  372  (524);  6  Id.,  206;  10  Id.,  744;  4 
Texas,  156;  24  Id.,  161;  Vol.  21  U.  S.  D.,  277;  5  Yerg., 
184;  8  Hump.,  66;  14  Ind.,  109;  11  Id.,  517;  Romp  v. 
State,  3  Q.Greene  [Iowa],  276;  State  v.  Preecott.SS  N.  fl., 
212;  17  111.,  160;  2  Carter,  308;  3  Blackf,  307,  294;  4 
Bibb.,  261:  21  III.,  125;  People  v.  Adams,  17  Wend.,  475; 
3  J.  J.  Marshall,  133.) 

On  this  point  the  construction  given  in  1  Mo.,  372  (524), 
will  be  followed  by  our  courts.     (1  Kas.,  248-249.) 

y.  But  should  this  court  hold  that  the  refusal  of  the  judge 
[*154]  to  give  the  instructions  asked  was  erroneous,  did  it 
not  relate  merely  to  a  technical  defense,  and  not  to  the 
merits  of  the  action;  and  therefore,  was  it  not  such  a  tech- 
nical error  as  this  court  is  required  to  disregard  by  section 
276  Code,  Criminal  Procedure  ? 

g.  Instruction  No.  7,  refused,  says  in  substance,  that  un- 
less every  allegation  in. the  indictment,  except  that  of  time. 
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is  proved,  the  jnrj  mnst  acqait.  This  would  require  the 
State  to  prove  that  the  defendant  set  up  and  kept  the  table; 
that  the  parties  bet  and  played  on  the  table;  that  defendant 
induced  and  permitted  such  betting  and  playing;  that  par- 
ties bet  and  played  upon  the  table,  and  at  and  upon  the 
game  played  upon,  or  by  means  of  the  table.  But  proof  of 
either  of  these  propositions  is  sufficient  It  would  also  re- 
quire the  State  to  prove  that  the  persons  induced  or  permit- 
ted to  bet  or  play,  were  idle  and  evil  disposed  persons. 

No.  10  says  it  is  necessary  to  show  that  the  game  of  faro 
is  a  game  of  chance.   « 

In  answer  to  this  we  say,  Ist.  It  is  not  necessary  to  show 
that  any  game  was  actually  played  (see  a.  a.  head  II.),  and 
therefore,  it  is  immaterial  whether  faro  is  a  game  of  chance 
or  skill.  2d.  The  statute  says  any  game,  and,  therefore, 
proof  that  the  game  of  faro  was  played,  would  bring  the 
case  within  the  statute,  and  the  further,  inquiry  as  to  the 
nature  of  the  game  would  be  wholly  unnecessary. 

No.  14.  Substance  is,  that  if  the  defendant  set  out  the 
table,  and  played  a  game  thereon  with  others,  and  wins  or 
loses  in  the  game,  then  the  jury  mnst  acquit.  This  is  rather 
a  novel  proposition,  all  things  considered.  Had  it  said,  '4f 
the  defendant  only  set  out  the  table,  etc.,  then  the  jnrj 
must  acquit,"  it  would  not  have  been  far  from  right.  But 
as  it  is,  the  jury  are  required  to  acquit  if  those  tacts  are 
proved,  no  matter  what  other  and  further  facts  are  shown, 
even  though  they  conclusively  establish  guilt. 

No.  15  says  a  party  who  has  no  interest  whatever  iu  a 
[*155]  faro-bank,  may  be  the  keeper  thereof  (which  is  all 
very  true),  and  then  illustrates  the  proposition  with  a  sup- 
posed case,  as  where  he  barely  deals  the  cards  for  the  real 
banker.  (The  illustration  hardly  sustains  the  proposition, 
bat  as  the  defendant's  own  law  perhaps  the  State  ought  not 
to  complain.)  It  closes  by  saying,  such  a  person  (that  is,  a 
person  who  has  no  interest  in  the  bank)  cannot  be  consid- 
ered as  having  set  up  such  bank.     We  say  all  are  principals 
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in  misdemeaaors,  and  a  person  acting  as  the  mere  servant 
or  agent  of  another,  and  having  no  interest  in  the  same, 
may  be  gailtj  under  the  statute  of  having  set  up  a  gaming 
table.  But  whatever  evidence  there  was  tending  to  show 
the  defendant's  connection  with  the  faro-bank,  related  en* 
tirelj  to  the  keeping  thereof  by  him. 

No.  18  contains  two  propositions:  1st.  That  the  jury 
must  acquit  unless  the  defendant  set  up  the  faro-bank. 
This  is  bad,  because  proof  that  he  set  it  up,  or  kept  ity  would 
sustain  the  indictment. 

No.  21.  After.a  long  definition  of  the  term  property,  says 
jury  must  acquit  unless  property,  as  therein  defined,  was  bet 
on  the  bauL  This  is  bad,  because  the  betting  of  either 
property  or  money  would  be  sufiicient  The  court  gave 
the  proper  instruction.  See  No.  6.  Besides,  if  point  3, 
head  II,  is  correct,  then  it  is  bad  for  that  reason. 

No.  23  says  if  "chips"  or  "counters"  which  had  been  pur- 
chased of  the  defendant  for  money,  were  used  in  betting, 
then  the  jury  must  acquit.  As  to  this  proposition  see  point 
3,  head  II,  and  also  Bishop's  Crim.  Law,  Vol.  2,  Sec.  524; 
7  B.  Monroe,  44;  7  Porter,  463;  14  Texas,  381. 

No.  24.  This  as  an  abstract  proposition  may  be  correct, 
but  there  was  no  evidence  whatever  as  to  the  table  being 
commonly  called  the  "tiger."  One  witness  did  say  the  game 
of  faro  was  sometimes  called  "bucking  against  the  tiger." 
It  is  no  error  for  the  court  to  refuse  instructions  on  abstract 
questions  not  bearing  on  the  case. 

[*156]  The  opinion  of  the  court  was  delivered  by 

Obozieb  C  J. — This  was  a  prosecution  in  the  Orimina 
Oourt  of  Leavenworth  county,  against  John  T.  Bice,  under 
the  following  section  of  the  Grimes  Act,  to-wit: 

"Sbc.  230.  Every  person  who  shall  set  up  or  keep  any 
table  or  gambling  device,  commonly  called  A.  B.  0.,  faro- 
bank,  E.  O.,  roulette,  equality,  or  any  kind  of  gambling 
table  or  gambling  device,  adapted,  devised  and  designed 
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for  the  purposes  of  playing  any  game  of  chance,  for  money 
or  property,  and  shall  induce,  entice  or  permit,  any  person 
to  bet  or  play  at,  or  upon  any  game  played  at,  or  by  means 
of  such  table  or  gambling  device,  or  on  the  side  of,  or 
against  the  keeper  thereof,  shall  on  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by  imprisonment  in 
a  county  jail  not  exceeding  one  year,  and  by  fine  not  ex- 
ceeding one  thousand  dollars." 
The  following  was  the  indictment: 

Thb  State  of  EIansas  ) 

V.  >  Indictment 

Baltt  Kiob.  1 

The  grand  jurors  for  the  State  of  Kansas,  and  in,  and 
of,  the  county  of  Leavenworth,  duly  impaneled,  sworn  and 
charged  to  inquire  of  ofienses  committed  within  said  county, 
in  the  name,  and  by  the  authority  of  the  State  of  Kansas, 
upon  their  solemn  oaths,  do  present  that  Baity  Rice,  lat^  of 
said  county,  in  the  county  of  Leavenworth,  and  within  the 
jurisdiction  of  the  court,  on  the  first  day  of  November, 
1864,  and  on  divers  other  days  and  times,  between  that  day 
and  the  day  of  finding  this  bill,  unlawfully  and  injuriously 
did  set  up  and  kfeep  a  certain  gaming  table,  commonly 
called  a  faro-bank,  for  gain,  and  to  play  for,  and  win,  and 
gain  money,  and  did  then  and  there,  to- wit:  on  said  first 
day  of  November,  A.  D.  1864,  and  on  said  divers  other  daj^s 
and  times  between  that  day  and  the  day  of  finding  this  bill, 
unlawfully  and  injuriously  induce  divers  idle  and  ill-dis- 
posed persons,  whose  names  are  to  the  [*157]  grand  jurors 
unknown,  to  bet  and  play  at  and  upon  said  gaming  table, 
commonly  called  a  faro-bank,  and  to  bet  and  play  at  and 
upon  a  certain  game  commonly  called  faro,  played  at  and 
by  means  of  said  gaming  table  commonly  called  a  faro-bank, 
to  the  corruption  of  good  morals,  and  the  common  nuisance 
of  all  the  citizens  of  the  State  residing  in  the  neighborhood. 

H.  W.  Ids,  District  Attorney^ 

First  Jndicial  District. 
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To  this  indic|;mQnt  the  defendant  below  filed  a  special 
plea,  denying  the  jurisdiction  of  the  court,  to  which  plea  a 
demurrer  was  filed  and  sustained. by  the  court.  The  defend- 
ant was  allowed  to  put  in  a  plea  of  not  guilty,  and  the  cause 
aaving  been  tried  by  a  jury,  the  defendant  was  convicted. 
Motions  were  made  for  a  new  trial  and  in  arrest  of  judg- 
ment, both  of  whiph  were  overruled  and  judgment  rendered 
against  the  defendant. 

Upon  the  trial  the  court  charged  the  jury  as  follows: 

^'  The  defendant  is  charged  with  keeping  a  certain  gam- 
ing table,  commonly  called  a  faro-bank.  Section  230  of  the 
'Act  concerning  Orimes  and  Punishments,' is  the  one  un- 
der which  this  case  is  prosecuted.  Every  person  who  shall 
set  up  or  keep  any  table  or.  gambling  device  commonly 
called  A.  B.  0.,  faro-bank,  £.  O.,  roulette,  equality,  or  any 
kind  of  gambling  table,  or  gambling  device,  adapted,  de- 
vised, and  designed  for  the  purpose  of  playing  any  game  of 
chance,  for  money  or  property,  and  shall  induce,  entice,  or 
permit  any  person  to  bet,  or  play  at  or  upon  any  such 
gaming  table  or  gambling  device,  or  at  or  upon  any  game 
played  at  or  by  means  of  such  table  or  gambling  device,  or 
on  the  side  or  against  the  keeper  thereof,  f>hal],  on  convic- 
tion, be  adjudged  guilty  of  a  misdemeanor,  and  punished 
by  imprisonment  in* a  county  jail  not  exceeding  one  year, 
and  by  fine  not  exceeding  one  thousand  dollars. 

^^The  defendant  is  presumed  to  be  innocent  of  the  offense 
charged,  and  before  you  are  warranted  in  a  verdict  against 
.[^158]  him,  each  one  of  the  facts  which  go  to  make  up  the 
offense  charged,  which  are  essential  parts  of  the  ofiense  as 
set  forth  in  (be  indictment,  must  be  established  by  the  tes- 
timony introduced  before  you,  to  your  satisfaction  beyond 
any  reasonable  doubt.  The  transaction  complained  of  must 
have  taken  place. within  the  limits  of  this  county  to  give 
jurisdiotioti  to  Uiis  court,  and  within  two  years  prior  to  the 
commencement  of  this  prosecution,  December  9th,  1864,  to 
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ayoid  the  statnte  of  limitations.  It  mnst  appear  from  the 
testimony: 

"Ist.  That  at  the  place  mentioned  by  the  witness  a  gamb- 
ling device  or  instrament  was  in  existence. 

^'2d.  That  that  gambling  device  was  what  is  generally 
known  as  a  faro-bank. 

^'3d.  That  the  defendant  was  the  keeper  of  that  faro- 
bank. 

^'To  establish  the  fact  of  one  being  the  keeper  of  a  faro- 
bank,  it  is  sufficient  to  show  that  he  appeared  thus  acting 
as  the  one  having  control,  in  charge,  superintending  the 
same.  It  is  not  necessary  to  show  that  he  was  actually  the 
owner. 

''4:th.  That  the  defendant  being  the  keeper,  kept  such 
gambling  device  for  the  purpose  of  gain.    , 

^'5th.  That  defendant  being  the  keeper  and  keeping  the 
said  device  for  purposes  of  gain,  induced  or  permitted  other 
persons  to  bet  and  play  upon  such  gambling  device  either 
on  his  side  or  against  him." 

To  this  charge  the  defendant  excepted  and  asked  the 
court  to  charge  the  jury 'as  follows: 

'^  1st.  That  to  constitate  the  offense  charged  in  the  first 
count  of  the  indictment,  it  is  necessary  that  the  particular 
gambling  device,  alleged  to  have  been  set  up  and  kept,  shall 
have  been  adapted,  devised,  and  designed  for  the  purpose  of 
playing  any  game  of  chance,  and  that  as  necessary  to  con- 
stitute the  offense,  it  is  necessary  to  allege  in  the  indict- 
ment that  the  particular  gambling  device,  charged  to 
[^159]  have  been  set  up  and  kept,  was  adapted,  devised  and 
designed,  for  the  purpose  of  playing  any  game  of  chance, 
and  that  the  indictment,  not  containing  the  md  words,  or 
others '  conveying  the  same  meaning,'  the  said  defendant 
cannot  be  convicted  under  the  said  indictment. 

"2d.  That  to  constitute  the  said  offense  it  is  necessary 
that  the  said  gambling  device  charged  to  have  been  set  ap 
and  kept  shall  have  been  adapted,  devised  and  designed  for 
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the  parpoee  of  playins:  any  game  of  chance,  for  money  or 
property,  and  that  it  shall  be  alleged  in  the  indictment; 
that  no  such  averment  being  made,  nor  other  words  therein 
nsed  ^  cppveying  the  same  meaning,'  the  defendant  cannot 
be  convicted  under  the  indictment. 

"3d.  That  if  the  jury  believe  from  the  evidence  in  this 
case  that  the  offense  charged,  if  committed  at  all,  was 
committed  witl)in  the  corporate  limits  of  the  city  of  Leav- 
enworth, then  this  court  has  no  jurisdiction  thereof,  and  the 
defendant  cannot  be  convicted  under  the  indictment. 

''4th.  That  to  constitute  the  offense  charged  in  the  indict- 
ment, it  is  necessary  to  be  alleged  therein,  that  some  person 
or  persons  did  actually  bet  and  win  or  lose  money  upon  the 
particular  gambling  device,  alleged  to  have  been  set  up  and 
kept,  and  that  no  such  allegation  being  made  in  the  said 
indictment,  the  said  defendant  cannot  be  convicted  under 
said  indictment. 

"5th,  That  unless  the  jury  believe  from  the  evidence  in 
this  cause,  that  the  said  defendant  did  set  up  and  keep  a 
gambling  device,  such  as  charged  in  the  indictment, 
*  adapted,  devised  and  designed  for  the  purpose  of  playing 
any  game  of  chance,'  they  connot  find  him^  guilty,  under 
said  indictment. 

"6th.     That  unless   the  jury  believe  from  the  evidence 
that  money  or  other  property  was  actually   bet   and  lost 
upon  such  gambling  device,  alleged   in  said  indictment, 
they  cannot  find  the  defendant  guilty  under  said  indict 
ment. 

[*160]  "7th.  That  it  is  necessary,  in  order  to  convict  the 
defendant,  that  every  material  allegation  of  the  indictment 
should  be  proved,  beyond  a  reasonable  doubt;  that  alle- 
gations not  material  to  be  made,  may  become  material  to 
be  proved  when  they  are  alleged  in  the  indictment;  that 
every  allegation  herein,  except  that  as  to  the  particular 
date  of  the  offense,  is  material,  and  that  unless  the  jury 
shall  believe  from  the  evidence,  every  allegation  therein, 
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except  as  above  excepted,  thej  cannot  find  the  defendant 

guilty. 

''8tb.  That  in  order  to  convict  the  defendant  under  the 
indictment,  the  State  muBt  establish  bj  evidence  to  the  sat- 
isfaction of  the  jury,  and  beyond  a  reasonable  doubt,  that 
the  defendant  did  set  up  or  keep  a  gambling  device;  that 
such  gambling  device  was  commonly  called  ^'faro-bank;'' 
that  the  faro  bank  was  a  gambling  device,  adapted,  devised 
and  designed,  for  the  purpose  of  playing  at  a  game  of 
chance,  for  money  or  property;  that  the  defendant  did  in- 
duce, entice  or  permit  any  person  or  persons,  to  bet  at  or 
play  at  or  upon  said  faro-bank;  that  such  person  or  persons 
having  been  induced,  enticed  or  permitted  by  the  defendant 
to  bet  or  play  upon  said  faro-bank,  did  bet  money  or  prop- 
erty on  the  side  of  the  keeper,  or  did  bet  money  or  prop- 
erty against  the  keeper. 

^*9th.  The  mere  keeping  such  a  device,  commonly  called 
faro-bank,  in  the  defendant's  house  or  room,  is  no  offense 
under  the  statute. 

"10th.  The  jury  must  be  satisfied  from  the  evidence',  be- 
yond a  reasonable  doubt,  that  the  game  of  faro  is  a  game  of 
chance  and  not  of  skill. 

"11th.  If  the  State  fails  to  establish  by  legal  evidence^ 
that  a  game  of  chance  was  played  upon  a  gambling  device, 
called  faro-bank,  for  money  or  property,  on  the  side  of  oi 
against  the  keeper,  then  the  jury  must  acquit  the  defendant 
under  the  indictment. 

"I2th.  The  setting  up  of  a  gambling  device  or  table, 
called  faro-bank,  is  no  offense  under  the  statute  on  which 
[^161]  the  indictment  is  found,  unless  a  game  is  played, 
and  money  or  property  bet. 

"13th.  Simply  setting  out  a  table,  or  putting  upon  it  a 
pack  of  cards,  would  not  be  setting  up  a  gaming  table  or 
faro-bank. 

"14th.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  set  out  the  table  and  placed  on  it  the  cards,  and  a 
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game  is  played,  the  defendant  participating  in  the  game*, 
and  wins  or  losea  money  or  property,  yet  they  may  aoquit 
the  defendant;  he  may  be  a  bettor  against  the  bank. 

^45th.  A  person  may  keep  a  faro-bank  who  has  no  inter- 
est whatever  in  it.  He  may  barely  deal  the  cards  for  the 
real  banker.  Snch  a  person  could  not  be  considered  as  hav- 
ing set  np  a  bank  or  gaming  table. 

^46th.  If  the  jury  shall  find  from  the  evidence  that 
chance  enters  into  the  game  of  faro,  but  that  there  is  more 
skill  than  chance  in  it,  so  as  to  characterize  it  as  a  game  of 
skill,  they  must  find  the  defendant  not  guilty. 

''17th.  If  the  jury  have  a  reasonable  doubt  whether  &ro 
is  a  game,  of  chance  or  a  game  of  skill,  they  ought  to  find 
the  defendant  not  guilty. 

'47^.  Where  the  statute  speaks  of  a  gaming  table  or  de- 
vice for  a  particular  purpose,  it  is  not  within  the  act,  un- 
less the  possessor  of  it  intends  to  employ  it  for  that  pur- 
pose. 

''18th.  To  convict  the  defendant  the  jury  must  be  satis- 
fied from  the  evidence  that  the  defendant  did  set  up  the  de- 
vice in  question,  and  the  jury  must  be  satisfied  from  the 
evidence  that  the  device  is  such,  as  was  devised,  adapted 
and  designed  to  play  a  game  of  chance. 

"19th.  If  the  State  fails  to  satisfy  the  jury  from  the  evi- 
dence that  property  was  bet  at  said  game  of  faro,  but  does 
satisfy  the  jury  from  the  evidence  that  notes  or  bank  bills, 
or  checks  were  bet  at  said  game,  yet  this  would  not  be  suffi- 
cient under  the  statute  to  establish  that  money  was  bet  on 
a  game  of  chance.  The  term  money  has  a  technical  mean- 
[^162]  ing,  and  means  nothing  but  lawful  money  of  the 
United  States.  And  the  State  must  by  legal  evidence  es- 
tablish to  the  satisfaction  of  the  jury,  that  legal  or  lawful 
money  was  bet  at  the  game  of  faro. 

"20th«  A  charge  of  playing  for  money  is  not  made  out 
by  proof  that  the  by*standers  were  betting,  but  that  the  de- 
fendant was  not  interested  in  any  stake. 
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<^2l8t.  The  term  property,  as  ueed  in  the  statute  apon 
which  the  indictment  is  made,  inclades  ^personal  property,' 
or.  'real  property,'  and  personal  property  is  to  be  construed 
to  mean  goods,  chattels,  effects,  evidences  of  rights  in  ac- 
tion, and  all  written  instruments,  by  which  any  pecuniary 
obligation,  or  any  right  or  title  to  property  real  or  personal, 
shall  be  created,  adsnowledged,  assigned,  transferred,  in- 
creased, defeated,  discharged  or  diminished;  and  real  prop- 
erty includes  every  estate  in  trust,  and  rights  in  lands,  tene- 
ments and  hereditaments.  If  the  jury  are  not  satielied  be- 
yond a  reasonable  doubt,  by  the  evidence,  that  property 
defined  as  aforesaid,  was  bet  at  the  game  of  faro,  or  at  or 
upon  a  faro-table,  then  the  jury  should  acquit  the  defend- 
ant. 

''22d.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant induced,  enticed,  or  permitted  persons  to  bet  at  the 
game  of  faro,  or  at  or  upon  a  table  commonly  called  faro- 
bank,  and  that  the  name  or  names  of  such  persons  were 
known  to'  the  grand  jurors  at  the  time  of  finding  the  in- 
dictment against  the  defendant,  or  if  the  grand  jurors  could 
by  reasonable  diligence  and  inquiry  have  known  the  names 
of  the  persons  who  were  permitted  to  bet  on  said  game  of 
faro,  then  they  must  acquit  the  defendant. 

''23d.  That  if  the  jury  believe  from  the  evidence  that 
the  gaming  device  or  table,  charged  to  have  been  kept  by 
the  defendant  was  commonly  called  'the  tiger,'  they  cannot 
convict  the  defendant  under  this  indictment. 

24th.  That  if  the  jury  believe  from  the  evidence,  that 
for  convenience,  'chips  or  counters'  were  used  in  betting 
[*103]  at  the  game — that  the  defendant  gave  these  chips  or 
counters  to  the  players  in  exchange  for  money  or  its  repre- 
sentative, that,  nevertheless,  the  said  defendant  was  not  under 
any  legal  obligation  to  redeem  the  said  'chips  or  counters' 
when  presented  to  him  by  the  players,  and  that  conse^ 
quently  the  winning  or  losing  of  the  chips  or  counters,  was 
not  a  winning  or  losing  of  money,  or  property,  under  the 
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requirements  of  the  statute,  and  the  said  defendant  cannot 
oe  found  guilty  under  the  indictment  upon  such  evidence." 

Of  these  instroctions,  those  nnmbered  six,  nine,  twelve, 
thirteen,  seventeen  and  a  half,  nineteen  and  twenty,  were 
given,  and  the  remainder  refused,  to  which  refnsal  the  de- 
fendant excepted. 

The  first  error  assigned,  is  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plea  to  the  jurisdiction  of  the 
court. 

The  Criminal  Court  of  Leavenworth  county  was  estab* 
lished  in  March,  1862,  and  there  was  conferred  npon  it  the 
same  jurisdiction  in  criminal  matters  that  had  been  confer- 
red u]X)n  the  District  Court  of  that  county.  This  jarisdic- 
tion  is  prescribed  by  the  latter  portion  of  the  first  section 
of  the  act  relating  to  the  organization  of  courts  of  justice, 
found  on  page  454  of  the  Compiled  Laws,  and  is  in  these 
words:  "  They,"  referring  to  the  District  Courts,  "  shall  have 
original  jurisdiction  of  all  crimes  and  oifenses  except  in  cases 
of  minor  offenses,  the  exclusive  jurisdiction  of  which  is  or 
may  be  possessed  by  justices  of  the  peace,  or  that  may  be 
vested  in  courts  inferior  to  the  District  Courts,  and  shall 
have  power  to  issue  remedial  and  all  other  processes." 
Other  statutes  give  to  justices  of  the  peace  jurisdiction  to 
try  minor  offenses,  and  to  the  recorders  of  cities  power  to  try 
offenses  arising  under  city  ordinances.  There  is  no  question 
made  but  that  prior  to  February  24th,  1864,  the  offense  for 
which  the  defendant  was  prosecuted  was  properly  triable  in 
the  Criminal  Court  of  Leavenworth  county;  but  it  is  in- 
sisted that  the  act  of  pl64]  that  date  amending  the  general 
laws  incorpoi'ating  cities,  deprived  that  court  of  all  jurisdic- 
tion over  the  subject.  The  fifth  clause  of  the  second  sec- 
tion of  that  act  gives  to  the  city  council  the  power  ^'to  restrain, 
prohibit,  and  suppress  tippling  houses,  billiard  tables,  ten 
pin  alleys,  houses  of  prostitution  and  other  disorderly  houses 
and  practices,  go/me^  and  ga/miling  housesy  desecrations  of 
the  Sabbath  day,  commonly  called  Sunday,  and  all  lands  of 
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public  indecencies."  This  clause  it  is  claimed  gives  cities 
the  exclusive  power  to  declare  the  keeping  of  gambling 
houses  within  their  limits  to  be  oifenses,  and  to  provide  for 
the  inflicting  of  punishments  therefor;  and  especially  so  in 
this  instance,  as  the  case  arose  in  the  citj  of  Leaven wortk 
that  city  having  enacted  an  ordinance  to  carry  out  the  power. 
To  this  it  is  a  sufficient  answer  to  say  that  the  power  con 
ferred  upon  the  city  council  is  not  exclusive  in  terms,  and 
cannot,  by  implication,  be  so  extended  as  to  nullify  the  plain 
provisions  of  a  statute  not  in  conflict  with  it.  The  law  un- 
der which  this  prosecution  was  instituted,  authorized  a 
fine  as  high  as  one  thousand  dollars,  while  the  cify  cannot 
impose  and  enforce  one  to  exceed  one  hundred  dollars.  Can 
it  then  be  reasonably  supposed  that  the  legislature  intended 
in  this  indirect  manner  to  change  the  law  as  to  the  extent  of 
the  fine?  We  cannot  think  so.  The  evident  intention  was 
to  give  to  city  authorities  powar  concurrent  with  that  of  the 
State  aut  horities  to  suppress  these  pestiferous  evils,  and  not 
to  confine  it  to  either.  The  question  is  not,  whether,  when 
the  city  shall  have  exhausted  its  power  in  a  given  case,  the 
State  can  inflict  punishment  for  the  same  offense.  But 
whether  eUiher  may  not  inflict  the  prescribed  penalty.  It  is 
not  necessary  in  this  case  to  decide  whether  both  can  punish 
for  the  same  act;  bat  we  have  no  doubt  but  that  the  one 
which  shall  first  obtain  jurisdiction  of  the  person  of  the  ac- 
cused may  punish  to  the  extent  of  its  power. 

But  the  appellant  claims  that  the  fourteenth  section  of 
[*166]  the  act  of  1864,  deprives  the  Criminal  Court  of  juris- 
diction. The  clause  relied  upon  is  in  these  words:  *^  The 
recorder  shall  by  Virtue  of  his  office,  be  a  justice  of  the 
peace,  and  shall  have  all  the  powers  conf^red,  or  to  be 
conferred,  by  Jaw  upon  justices  of  the  peace,  except  in 
civil  cases.  Said  recorder  shall  have  exclusive  jurisdic- 
tion to  hear  and  determine  all  offenses  against  tiie  ordi- 
nances of  the  city,  and  all  cases  of  misdemeanors  under  the 
laws  of  the  State,  arising  within  the  limits  of  said  city. 
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in  which  the  fine  which  may  be  imposed  does  not  exceed 
one  hundred  dollars  or  the  imprisonment  one  year,  and 
shall  have  exclnsive  original  jurisdiction  of  all  offenses 
a^inst  the  laws  of  the  State  committed  within  the  limits 
of  said  city.*' 

It  was  earnestly  insisted  upon  in  the  argument  that  this 
latter  clause  took  from  the  Criminal  Court  all  power  and 
jurisdiction  over  offenses  committed  within  the  city  of 
Leavenworth,  and  conferred  it  upon  the  recorder  of  that 
city;  that  that  officer  alone  has  jurisdiction  to  try  every  of- 
fense, from  murder  in  the  first  degree  down  to  petit  larceny, 
which  shall  arise  within  that  city.  The  "recorder's  court" 
is  not  a  conrt  of  record;  he  is  not  authorized  to  summon  a 
grand  jury;  he  cannot  impanel  a  petit  jury  exceeding  six 
in  number;  for  murder  in  the  first  degree  he  could  not  in- 
flict a  penalty  beyond  a  fine  of  one  hundred  dollars  and  im- 
prisonment for  one  year;  so  that  the  construction  contended 
for  would  result  in  letting  the  murderer  go  6cotfi*ee,  and 
pnnishiog  the  man,  who  in  a  moment  of  passion  should  in- 
flict  a  slight  scratch  upon  the  hand  of  his  neighbor.  We 
cannot  attribute  to  the  legislature  the  intention  to  accom- 
plish an  object  so  manifestly  impolitic  and  disastrous,  unless 
the  language  they  have  used  compels  us  to  do  so.  This 
court,  and  every  other  court,  is  bound  to  carry  into  effect  the 
will  of  the  legisIatui'C  when  that  will  is  not  in  contraventiou 
of  the  paramount  law;  and  in  this  case,  if  we  were  con- 
vinced that  it  was  the  intention  of  the  law-makers  to  bring 
about  a  state  [*166]  of  affairs  like  that  sketched  above,  it 
would  be  onr  duty  to  carry  out  that  intention  however  much 
we  might  deprecate  the  result.  We  cannot  look  to  the  con- 
sequences of  kn  act  of  the  legislature  for  the  purpose  of 
determining  its  validity;  but  we  may  look  to  them,  if 
they  will  throw  any  light  upon  the  intention  of  the  law- 
maker. 

We  agree  with  counsel  for  the  appellant  that  the  language 
of  the  latter  clause,  quoted  above,  seems  to  favor  their  con- 
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Btrnction ;  and  were  there  nothing  else  in  the  aot  or  in'other 
acts  upon  the  subject,  we  would  probably  be  bound  to  sub- 
tain  their  interpretation.     The  phrase '' exclusive  original 
jurisdiction"  has  a  well  ascertained  legal  signification,  and 
were  there  nothing  in  the  legislation  to  qualify  it,  we  should 
be  bound  to  agree  with  counsel  that  the  only  tribunal  in 
which  a  person  could  be  tried  for  an  offense  committed  in 
Leavenworth,  would  be  before  the  recorder  of  that  city. 
But  considering  the  whole  sentence  in  which  the  phrase  oc- 
curs, such  evidently  was  not  the  intention  of  the  legislature. 
The  first  clause  confers  upon  the  recorder  all  the  powers  of  a 
justice  of  the  peace  in  criminal  matters;  i.  d.,  the  general 
power  to  inquire  into  the  commission  of  offenses  and  to  hold 
to  bail,  etc.    The  second  clause  gives  him  exclusive  juris- 
diction of  ofienses  against  the  ordinances  of  the  city,  and 
exclusive  jurisdiction  of  misdemeanors  under  the  laws  of 
the  State,  arising  within  the  city,  where  the  law  does  not 
authorize  a  fine  exceeding  one  hundred  dollars,  or  imprison- 
ment exceeding  one  year.     Under  the  first  clause  he  has 
jurisdiction  concurrent  with  any  other  justice  of  the  peace 
in  the  county,  to  institute*  preliminary  examinations  and 
hold  to  bail  for  offenses  greater  than  those  described  in  the 
second  clause,  committed  in  the  county  outside  of  the  city; 
and  were  there  nothing  in  the  section  but  the  first  two 
clauses,  this  concurrent  jurisdiction  would  extend  to  the 
whole  county,  including  the  city. 

Having  given  the  recorder  all  the  powers  of  a  police 
[^167]  judge,  under  the  ordinances,  and  having  conferred 
upon  him  the  exclusive  power  to  punish  for  minor  offenses 
committed  within  the  city;  and  also  having  provided  him, 
or  authorized  him  to  be  provided,  with  the  necessary  minis- 
terial ofiicers  and  machinery,  for  the  convenient  dispatch 
of  business,  very  good  reasons  might  be  given  for  confer- 
ring u[X)n  him  the  exclusive  power  to  institute  preliminary 
examinations  and  hold  to  bail  for  all  greater  offenses  com- 
mitted within  the  city;  and  it  seems  to  us  that  such  was 
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the  intention  of  the  legislature  in  adding  the  last  clause. 
If  the  object  was  such  as  contended  for  by  counsel  for  the 
appellant,  thei*e  was  no  necessity  for  the  latter  part  of  the 
second  clause.  "Exclusive  original  jurisdiction  of  all  of- 
fenses," under  the  counsePs  construction,  would  include 
the. power  to  punish  for  minor  offenses  as  well  as  greater 
ones;  but  it  would  be  hardly  in  accordance  with  the  in- 
telligence generally  conceded  to  legislatures  to  suppose 
that  they  in  tended  to  provide  twice  for  the  same  thing  in 
succeeding  clauses  of  the  same  sentence.  In  the  absence 
of  ubsolnte  compulsion  we  will  not  so  presume,  although 
the  words  used  in  their  technical  sense  might  seem  so  to 
require. 

Therefore,  looking  at  the  whole  section,  construing  it  all 
together,  and  with  reference  to  existing  laws,  we  are  of 
opinion  that  the  legislature  intended  by  the  latter  clause  of 
the  8enteiK*.e  referred  to,  to  confer  upon  the  recorder  the  ex- 
clusive power  to  institute  preliminary  examinations  and 
hold  to  bail  for  the  higher  crimes  committed  in  the  city  of 
Leavenworth,  and  not  thereby  to  give  him  sole  power  to  try 
every  grade  of  crime  which  might  be  committed  in  that 
locality.  Hence  the  demurrer  to  the  plea  was  properly 
sustained. 

Atter  the  jury  had  been  sworn  and  a  witness  was  put 
upon  the  stand,  the  appellant  moved  the  court  to  exclude 
all  testimony  under  the  indictment,*on  the  ground  that  a 
public  offense  was  not  charged  against  him.  Although 
[*168]  the  indictment  may  have  been  defective  it  would  not 
have  been  correct  practice  to  have  considered  the  question 
at  that  stage  of  the  proceeding,  or  when  presented  in  that 
manner.  I  he  proper  way  to  raise  the  question  of  the  suf- 
ficiency of  the  indictment  before  verdict,  is  by  motion  to 
quash;  after  verdict,  by  motion  in  arrest  of  judgment.  Of 
course  a  question  of  the  jurisdiction  of  the  court  may  be 
presented  at  any  time.  We  do  not  pretend  to  say  that  it 
would  be  error  to  sustain  the  motion  made  under  the  cir- 
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cumstances  indicated ;  but  we  do  say  that  overruling  the 
motion  woald  not  be  error.  If  the  court  could  cj^arly  see 
that  in  case  a  verdict  were  rendered  against  the  defendant 
tl^e  judgment  must  be  arrested,  and  that,  therefore,  further 
proceeding  in  the  trial  woald  be  a  useless  consumption 
of  time,  it  would  be  proper  to  arrest  the  case.  But,  ordi- 
narily, the  court  should  not  stop  in  the  midst  of  a  trial 
to  consider  the  indictment.  If  the  defendant  neglects  to 
make  his  motion  to  quash,  he  should  be  made  to  wait 
until  he  may  present  his  objection  to  the  indictment  by  a 
motion  in  arrest  of  judgment.  In  this  case  we  are  unable 
to  see  that  the  appellant  was  prejudiced  by  the  denial  of  his 
motion. 

After  the  verdict  the  appellant  moved  in  arrest  of  judg- 
ment on  the  ground  of  the  insufficiency  of  the  indictment, 
which  brought  before  the  court  in  a  legitimate  way  the 
question  presented  by  his  former  motion,  the  overruling 
of  which  motion  makes  it  necessary  for  us  to  consider  the 
indictment. 

The  first  objection  urged  is  that  the  seventh  section  of 
the  act  of  February  12th,  1864,  abolishing  grand  juries, 
makes  it  optional  with  the  judge  of  the  court  whether,  a 
grand  jury  shall  be  summoned;  and  for  that  reason  the 
former  statute  on  the  subject  of  grand  juries  is  void,  as  not 
having  a  uniform  operation  throughout  the  State.  The 
complaint  is  not  that«the  act  of  1864  is  inoperativo,  but  be- 
cause of  the  seventh  section  thereof,  the  whole  [*169]  grand 
jury  machinery  of  the  former  statute  is  abrogated,  and 
hence  there  can  be  no  legal  grand  jury. 

We  cannot  see  tiie  force  of  the  objection.  Which  law  is 
it  that  has  not  a  uniform  operation  throughout  the  State  I 
It  cannot  be  the  former  statute,  because  wherever  a  grand 
jury  shall  be  summoned  within  the  State  it  must  be  done 
according  to  that  act.  It  does  not  provide  when  or  how  fre- 
quently they  shall  be  summoned.  Thirty  days  before  the 
holding  of  a  court  at  which  the  jury  shall  be  l^uired  by  law. 
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the  names  of  the  peraoQS  to  compose  it  shall  h6  drawn. .  The 
seventh  section  above  referred  to  says  that  the  term  of  the 
court  at 'which  the  jury  shall  be  drawn,  shall  be  that  desig- 
nated by  the  judge.  The  old  statute  provides  the  machinery ; 
the  new  one  authorizes  the  judge  to  put  it  in  motion.  The 
old  law  applies  to  all  grand  juries;  the  new  one  to  all  judges 
of  courts  of  record  having  criminal  jurisdiction.  This  looks 
to  us  like  uniformity  of  operation. 

Another  objection  to  the  indictment  is  that  it  does  not  al- 
lege that  the  taro-bank  was  a  gambling  device,  ^^adapted  de- 
vised and  designed  for  the  purpose  of  playing  any  game  of 
chance  for  money  or  property."  The  statute  prescribes  a 
penalty  for  keeping  a  faro-bank,  calling  it  a  ^^gambling  de- 
vice;" {.  e.  an  institution  devisqjd  for  gambling  purposes. 
The  legislature  took  cognizance  of  the  fact  that  it  was  ^'adap- 
ted, devised  and  designed  for  the  purpose  of  playing  a 
game  of  chance  for  money  or  property,"  and  hence  by  name 
denounced  it.  If  other  devices  than  those  named  are  set 
up,  they  must  be  charged  to  be  ^'adapted,  devised,"  etc. ;  i.  e* 
they  must  be  described  so  as  to  show  them  to  be  ^^gambling 
tables  or  devices." 

It  is  objected  further  that  the  indictment  does  not  allege 
that  money  or  property  was  bet  or  lost  or  won  upon  the  de- 
vice. It  is  alleged,  however,  that  persons  did  bet  and  play 
at  the  game.  What  could  be  bet  but  *' money  or  property," 
and  how  could  any  body  "play"  at  the  game  [*170]  without 
losing  or  winning  money  or  property.  It  is  unnecessary  to 
examine  the  objection  further. 

After  the  testimony  was  all  in  the  court  charged  the  jury 
in  the  language  set  out  in  the  former  part  of  this  opinion. 
This  court  has  examined  that  charge  carefully  without  be- 
ing able  to  detect  any  error  in  it.  It  is  full,  clear.  Compre- 
hensive, well  worded  and  in  excellent  jadicial  taste;  and  we' 
do  not  recollect  in  our  reading  a  better  specimen  of  judicial 
literature.  Even  counsel  find  but  a  single  objection  to  it,* 
and  that  is  founded  upon  a  misconception  of  the  third  clause. 
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The  court  does  not  saj  that  it  will  be  sufficient  if  the 
defendant  appeared  to  have  the  control,  etc.,  bnt  that  if  he 
''appeared  there  acting  as  the  one  having  control,"  etc.,  i.  e, 
that  he  conducted  himself  there  as  the  one  having  control, 
etc.,  it  will  be  sufficient.  A  reasonably  intelligent  jury 
could  not  mistake  the  meaning  of  the  court. 

We  have  also  carefully  examined  the  twenty-fourth  fn- 
struction  asked  by  the  defendant,  and  counsel  will  not  acci.3e 
us  of  a  want  of  that  respect  due  from  the  court  to  its  r>ar 
when  we  suggest  that  some  of  these  charges  were  frar  led 
without  due  consideration.  For  example:  in  the  first  .wo. 
and  fourth  the  court  is.  asked  to  say  to  the  jury  tha<  the 
indictment  is  not  sufficient.  Now  if  no  offense  was  chajged, 
there  was  no  issue  for  the  jury  to  try,  and  they  could  I'en- 
der  no  verdict.  The  judge',  in  effect,  was  asked  to  say  to  the 
jury:  I  have  the  right  to  determine  whether  the  indictment 
charges  an  offense.  There  is  no  offense  charged  and  no  is- 
sue joined,  therefore,  you  must  find  the  issue  joined  for  the 
defendant.  This  could  hardly  be  said  to  be  correct  practice. 
Had  the  indictment  been  determined  insufficient,  probably 
the  better  course  for  the  court  to  have  pursued  would  have 
been  to  quash  it,  and  either  discharged  the  defendant  or  hold 
him  as  the  law  provides,  to  answer  another  indictment. 

Some  of  the  other  instructions  embodied  legal  proposi- 
tions [*171]  proper  to  be  given  to  the  jurj-;  but  all  such 
which  were  refused  were  included  in  the  charge  already 
given,  and  the  court  was  not  bound  to  repeat  them  in  a 
different  form. 

Special  attention  has  been  called  to  the  twenty-second 
instruction  asked.  We  are  well  aware  of  the  general  rule 
upon  which  it  is  predicated.  It  originated  from  the  prin- 
ciple that  the  defendant  had  a  right  to  be  informed  of  the 
accusation  against  him,  but  it  ultimately  hardened  into  an 
arbitrary  rule  and  was  applied  in  cases  where  the  reason  of 
its  original  adoption  did  not  obtain.  The  divergence  was 
at  first  almost  imperceptible,  but  it  continued  to  widen  un- 
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til  the  rale  became  as  applied  to  many  of  the  cases,  pai*elj 
technical.  The  same  may  be  said  of  many  others  of  the 
common  law,  which  in  spirit  of  more  liberal  and  reasonable 
policy  have  been  entirely  swept  away.  Ooarts  have  latterly 
to  a  greater  extent  disregarded  technical  roles  where  the 
reason  of  their  adoption  did  not  exist,  and  it  is  one  of  the 
glQries  of  modern  jarisprudence  that  the  snbstance  sliall 
not  be  sacrificed  to  forms. 

In  this  instance  it  is  difficult  to  discover  a  good  reason 
for  applying  the  rale  in  its  common  law  rigidity.  The 
only  person  whose  name  the  evidence  clearly  shows  to  have 
been  known  to  the  grand  jary  was  a  witness  at  the  trial. 
The  defendant  had  all  the  notice  that  the  insertion  of  the 
witnesses'  name  in  the  indictment  coald  have  given  him, 
so  that  it  is  difficalt  to  see  how  he  was  prejudiced  by  the 
refusal  to  give  the  instruction. 

In  addition  to  these  considerations  the  statute  of  the 
State  imperatively  requires  this  court  to  disregard  techni- 
cal errors  and  defects  and  exceptions  which  do  not  effect  the 
substantial  rights  of  the  parties.  We  are  as  much  bound 
to  give  effect  to  this  provision  as  any  other  in  the  laws.  Its 
object  is  to  give  to  this  court  the  same  right  to  disregard 
technical  rules,  that  the  court  that  originally  adopted  them 
had  to  cease  to  force  them  after  they  became  [*172]  techni- 
cal. It  merely  puts  into  form  of  a  statute  the  axiom  that 
the  rale  ceased  with  the  reason  of  it. 

We  think  that  the  defendant  has  had  a  fair  trial  before 
the  proper  tribunal,  that  he  was  sufficiently  informed  of  the 
accusation*  against  him,  that  the  evidence  clearly  shows  his 
guilt,  and  that  there  was  no  error  or  defect  in  the  proceed- 
ings which  prejudiced  his  substantial  rights.  The  judg- 
ment will  be  affirmed. 

All  the  justices  concurring. 
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Mabous  D.  L.  SiypBOK  v.  Charles  Mundsb  and  Wabbeh 

Bbown. 

1.  Cony£tance:  Notice:  AchmwUdgment,  The  reoordhiflrof  an  anao- 
knowledged  deed  is  notice  to  subsequent  purchasezB.* 

2.  The  statute  of  1859  requires  the  conveyance  of  any  interest  in  lands 
exceeding  ten  years  in  duration  to  be  in  writing,  signed,  etc.  If  in 
writing,  it  is  sufficient,  and  every  person  having  actual  knowledge 
thereof  is  bound  by  it. 

3.  :  Acknowledgment:  Evidence.    Sec.  13  of  the  act  regulating 

conveyances  (Comp.  L.  1862,  p.  355]  by  direct  implication,  declares  that 
any  instrument  affecting  real  estate  shall  be  good  against  subsequent 
purchasers,  if  recorded.  As  to  acknowledgment  the  statute  only  pro- 
vides that  if  the  deed  be  acknoiPi^ledged  and  certified,  the  original,  or  a 
certified  copy  of  the  record,  may  be  read  in  evidence  without  further 
proof. 

4.  Vendor's  Lien.  The  doctrine  of  vendor's  lien  as  administered  in 
England  (that  if  the  grantee  at  the  time  of  the  purchase  has  not  suffi- 
cient personalty  out  of  which  the  purchase-money  can  be  made,  the 
land  is  liable  to  the  lien— is  freed  from  it  whenever  the  grantee  ac- 
quires a  sufficiency,  and  returns  again  on  insolvency  of  the  grantee), 
does  not  arifte  out  of  the  contract  of  the  parties,  nor  result  from 
the  operation  of  law,  but  is  the  mere  creature  of  the  Court  of 
Equity,  breathed  into  existence  independently  of  original  intention  of 
the  parties  and  without  their  aid.  The  general  policy  of  the  real  es- 
tate law  of  Kansas  i&  to  discountenance  secret  trusts-^to  require  every- 
thing concerning  the  title  to  or  rights  in  land  to  be  in  writing,  and  to 
simplify  the  means  of  securing  liens;  the  doctrine  of  vendor's  lien  is 
repugnant  to,  and  would  practically  change  this  policy  as  contemplated 
and  established  by  statute;  it  is  not  necessarily  a  part  of  it.  (Con- 
firmed.   Brown  v.  Simpson,  4  Eas.,  76.)* 

[1]  Hie  pveaent  statutory  proTiskmsCDanlerCIi.  }  1048)  ohugeth*  rule  m  to  iteaffaet 
of  an  unacknowledged  deed.    See  ClaggtU  v.  Crall  (13  Kaa.,  897). 

[2]  TblB  case  dietiugaished,  in  Stevens  v.  Chadwick  (10  Kaa.,  i06)  deciding  that  a  ▼en- 
dor  of  real  eatate,  who  exaonied  a  bond  to  doarej,  holds  a  Uen  for  ttie  unpaid  purcfaaae- 
xnoney.  An  indonwment  of  a  note  given  for  inch  pnrohaeo  money  tranafen  the  lien.  A 
Tendor'a  Uen  on  real  eatate  for  unpaid  purchaae-money  may  be  created  by  the  expresa 
contract  of  the  partiee  at  the  time  of  the  aale  and  conveyance  of  auch  real  estate.  Where 
the  partiea  Insert  proTisions  In  the  deed  of  conveyance,  and  in  the  promissory  note  given 
for  the  unpaid  purchase-money  stipulating  for  a  vendor'a  Hen,  such  Hen  Is  thereby  ere- 
ated.  SnUth  t*.  Rowland,  18  Kaa.,  246.  See,  also,  SheUabarger  «.  Binned  18  Kaa.,  851. 
There  is  no  such  thing  in  this  State  aa  a  Tondor's  Uen  created  by  mera  operation  of  law, 
or  by  mere  force  of  the  rules  of  equity.    (Oreeno  v,  Barnard^  16  Kaa.,  830.) 
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M 

Error  from  Leavewworth  Distriet  Court, 

[^173]  The*  facte  of  the  case  sufficiently  appear  in  the 
opinion  of  the  conrt* 

Oamhell  A  FitawUliaraj  for  pl^ntiff  in  error: 

I.  After  the  absolute  conveyance  of  the  lots  by  Brown 
to  Mundee,  Brown  retained  no  lien.  The  court  below  failed 
to  see  the  distinction  between  a  vendor's  lien  after  an  abso- 
lute conveyance,  and  a  lien  where  the  contract  of  sale  is 
unexecuted.  In  the  latter  case  the  vendor,  holds  the  legal 
title  as  security  for  the  payment  of  the  purchase  money;  in 
the  former,  the  vendor  retains  a  mere  equity,  which,  to  be- 
come of  any  force,  must  be  established  by  a  decree  of  the 
court.  Until  so  established,  it  is  a  rriere  equity,  capable  of 
acquiring  the  force  of  a  lien  under  certain  circumstances. 
(1  Leading  cases  in  Equity,  H.  &  W.'s  notes,  case  of  Mao- 
reth  V.  SymmonSy  p.  371,  and  cases  cited;  Steoena*  Appeal^ 
38  Penn.,  9;  Bauer  v.  Chrisby^  21  Oal.,  178;  Chreen  v.  De- 
masSy  10  Humph.,  874.) 

II.  This  equity  being  neither  a  specific  lien,  nor  a  trust 
qualifying  the  estate  in  equity,  the  rights  of  lien  creditors 
are  paramount  to  it.  The  plaintiff,  being  a  subsequent 
mortgagee,  is  a  lien  creditor.  {Jfaoreth  v.  SyjnmonSf 
svpra.) 

III.  The  deed  not  being  recorded^  the  plaintiff  had  no 
notice  that  a  part  of  the  purchase-money  was  unpaid;  and 
the  court  found  as  a  conclusion  of  fact  that  he  had  no  actual 
notice.    (Oomp.  L.,  354.) 

a.  It  is  claimed  that  the  law  imparted  notice^  because 
Simpson  claims  through  Brown.  But  the  most  that  can 
[^174]  be  claimed  is  that  this  would  put  plaintiff  upon  in- 
quiry and  this  does  not  amount  to  notice.  {Ooodman  v, 
Simonds,  20  How.,  343 ;  Hewit  v.  LooBeiru>T^^  9  Eng.  L.  & 
E.,^  35;  bey  v.  Dunharriy  2  J.  C,  182;  Id.,  15  John.,  555; 
JaoJcson  v.  CHven,  8  Johns.,  137;  Jaokson  v,  JSeteny  12  Id., 
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452;  1  Story's  Eq.,  sec.  400;  WiUiamsan  v.  Brown^  IS 
N.  Y.,  354;  The  Belmont  Branchy  etc.y  v.  ffoge^  8  Bosw., 
543;  t'^ker  Mills  v.  Jacoty  8  Id.,  176.) 

IV.     The  oonvejance    in   this  case   was   bj  quitclaim 
deed,  containing  no  covenants;  and  it  seems  clear  that 
this  circnmstance  negatives  the  idea  that  the  vendor  in 
tended  to  retain  a  lien.     Besides,  the  reeital?  in  the  deed 
show  that  this  note  was  intended  to  be  received  in  payment. 

Y.  A  bill  filed  to  enforce  this  implied  lien  mast  show 
that  the  plaintijOT  has  exhausted  his  remedy  against  the  per- 
sonal estate  of  his  vendee,  or  that  he  has  no  personal  estate 
out  of  which  the  claim  can  be  made.  And  judgment  for  a 
sale  under  the  lien  in  the  first  instance,  unless  the  record 
shows  that  the  vendee  has  no  personal  property,  is  erro- 
neous. In  this  case  there  is  nei  her  allegation  nor  proof  on 
this  point.  {Soott  v.  Crawford,  12  Ind.,  410;  Egler  v. 
Orabb,  2  Maryland,  137;  1  Lead.  Oases  in  Equity,  H.  &  W.'s 
notes,  p.  866.) 

Clough  <k  Wheat,  for  defendants  in  error: 

Ist.  The  recording  of  the  deed  from  Brown  to  Mundee 
did  not  hurt  the  case  of  Simpson.  Without  the  deed 
neither  he  nor  Mundee  ever  had  any  right  to  or  lien  upon 
the  lots.  It  was  competent  to  show  the  record  to  prove  the 
fact  of  its  being  recorded  as  alleged  in  Brown's  answer. 

Our  recording  laws  in  force  in  1859  did  not  require  a 
deed  to  be  acknowledged  or  proved  before  it  could  be  re- 
corded. Section  13  of  the  act  regulating  conveyances  pro- 
vides [^175]  that  no  instrument  is  of  .any  validity  against 
subsequent  purchasers  unless  recorded,  etc.,  but  it  makes  no 
mention  of  acknowledgment  or  proof,  nor  does  it  in  any 
previous  section.  I  he  subsequent  portion  merely  provides 
that  when  a  deed  is  acknowledged  or  proved  as  therein  pro- 
vided, the  same  or  the  record  or  a  certified  copy  of  the  rec- 
ord thei'eof  shall  be  ddrmsifibls  in  evidence  without  further 
proof.    (Comp.  L.,  355.) 
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2d.  Brown  was  only  seekiug  in  sabstauce  to  recover  the 
valne  of  tlie  consideration  he  bad  parted  with  on  the  fSedth 
of  the  parol  contract,  and  parol  evidence  was  always  admis- 
sible to  show  a  parol  sale  of  lands,  when  the  snit  was 
brought  to  recover  back  parchase-money  advanced. 

3d.  Brown  had  a  vendor's  lien  on  the  lots  for  the  amount 
due  him  on  the  note  against  Mundee,  and  also  against  Simp- 
son, if  Simpson  took  his  mortgage  with  either  actual  or  con- 
strnctive  notice  of  the  fact  that  the  purchase-money  due 
Brown  on  said  note  was  unpaid.  Maoreth  v,  Symmona^  1 
Lead.  Ca&es  £q.,  336,  and  cases;  Dart^s  Vendors  and  Purch., 
119,  and  cases,  and  p.  845,  note;  Barnes  v,  JSmng,  17 
Ohio,  5u0;2  Id.,  886.) 

4th.  It  will  be  presumed  Brown  intended  to  retain  this 
lien.  (1  Hilliard  Mortg.,  488,  sec  59  [1st  ed.];  2  XT.*.  Eq. 
Dig.,  243,  sec.  291;  1  Lead.  Oases  Eq.,  863;  Dart's  Vendors 
and  Purch..  345,  note;  17  Ohio,  500;  2  Id.,  386.) 

5tb.  Inasmuch  as  neither  Mundee  nor  Simpson  had  any 
right  to  the  lots,  except,  and  only  through,  and.  by  reason 
of  Brown's  deed  to  Mundee,  and  as  that  deed  showed  the 
debt,  and  that  the  purchase-money  was  not  paid,  that  by 
reason  (and  without  regard  of,  or  reference  to  the  recording 
laws,  or  anything  in  connection  therewith),  the  law  gave 
notice  to  Simpson  of  the  contents  of  said  deed,  and  that  the 
purchase-money  due  Brown  was  unpaid,  and  that  Brown 
had  a  vendor's  lien  therefor. 

6th.  A  purchaser  is  presumed  to  investigate  every  in- 
strnment  forming  a  link  in  the  title  he  purchases,  and  has 
[*176]  notice  of  the  contents  thereof.  See  1  Story's  Eq.,  435, 
note  8. 

7th.  An  instrument  in  the  chain  of  title  under  which  a 
person  claims  or  buys  land,  gives  a  purchaser  notice  of  the 
title  he  buys  and  of  its  defects,  and  of  the  liens  thereby  crea- 
ted. (2  U.  S.  Eq.  Dig.,  668,  sees,  262,  276,  283;  Id.,  664, 
sec.  809;  13  U.  S.  Dig.,  638,  sec.  7;  Id.,  639,  sec.  23;  14 
Id.,  418,  sec.  74;  Id.,  581,  sec.  27;  Id.,  580,  sec.  8;  16  Id., 
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265,  sees.  114,  119;  17  Id.,  *88,  sees.  29-30;  18  Id.,  498, 
sec.  192;  20  Id.,  633,  sec-  186;  3  How.  U.  S.,  333,  410;  3 
Iredell  Ch.,  535;  Walk.  Oh.,  459;  18  Mo.,  13;  17  Penn.  St. 
[5  Harris],  433;  18  Ala.,  741;  17  Eng.  L.  &  Eq.,  487;  24 
Miss.,  208;  4  Rich.  Eq.,  105;  19  Penn.  St.  [7  Harris],  38; 
30  Id.  [8  Harris],  236;  14  Texas,  318;  14  B.  Mon.,  277;  9 
Ind.,  490;  23  Texas,  649;  1  Hilliard  Mortgages,  632,  sec. 
32.) 

8th.  Kotice  of  an  instrument  is  notice  of  the  contents 
thereof.  (See  cases  above  cited,  and  2  U.  S.  Eq.  Dig.,  663, 
sec.  283;  3  Iredell,  535.) 

9th.  A  purchaser  of  land  buys  at  his  peril,  and  is  bound 
to  look  to  the  title  and  the  competency  of  his  vendor,  and 
can  get  no  more  rights  than  has  been  in  his  vendor.  (2  U, 
S.  Eq.  Dig.,  652,  sec.  6 ;  1  Johns.  Oh.,  566 ;  Barsh  v.  Mor- 
gan^ I  Kas.,  302.) 

10th.    Notice  of  an  incumbrance  is  notice  of  its  extent. 

(2  U.  S.  Eq.  Dig.,  662,  Sec.  249;  8  Paige,  182.) 

11th.  .  Oonstrnctive  notice  of  a  vendor's  lien  is  sufficient 
to  preserve  and  maintain  it.  (17  U.  8.  Dig.,  389,  sees.  114- 
116;  14  B.  Mon.,  277.) 

12th.  The  statement  of  the  note  in  the  deed  was  suffi- 
cient to  protect  the  lien  against  Simpson.  (10  U.  S.  Dig., 
313,  sec.  80;  21  Vt.,  271. 

13th.  Knowledge  that  some  portion  of  the  purchase- 
money  is  unpaid,  is  sufficient  to  put  purchasers  on  inquiry. 
(10  U.  S.  Dig.,  313,  sec.  80;  21  Vt.,271;  1  Hilliard  Mortg., 
632,  sec.  31.) 

[*177]  14th.  Whatever  puts  a  party  on  inquiry,  is  notice; 
(1  Story's  Eq.,  p.  428,  sec.  400,  note  4;  2  U.  S.  Eq.  Dig., 
663,  sees.  260,  264,  and  cases  there  cited;  10  U.  S.  Dig  ,  314, 
sees.  92,  95;  15  Id.,  555,  sec.  8;  I  Texas,  326;  14  Ark., 
[1  Barb.],  69.)  '      • 

16th.  Simpson  had  notice  of  the  lien,  from  Brown^s  deed 
to  Mundee.  (See cases  cited;  8  U.  S.  Dig., '259, ^ec  82;  Id., 
260,  sees.  89, 90;  10  Id.,  313,  sec.  80;  14  Id.,  5^80;  sec.  8;  10 
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S.&  M.,148;  6  B-  Mon.,  67;  31  Yt,  271j  4  Rich.  Eq.,  106; 
Johns.  Oh.,  398,  399.) 

16th.  Brown  had  a  lien  for  the  araoant  due  him  on  said 
note,  and  that  he  retains  it,  notwithstanding  the  trade  or 
contract  of  1861,  against  both  Mnndee  and  Simpson.  (2  IT* 
S.  Eq.  Dig.,  243,  sea  278;  8  U.  S;  Dig.,  269,  sec.  73,  81;  9, 
Id.,  318,  s§c.  74;  11  Id.,  312,  sec.  49;  16  Id.,  266,  sec.  129; 
16  Id., 486,  sec.  110;  19  Id.,  457,, sec.  Ill;  90  Id.,  677,  sees. 
286,  287;  6S.&M.,286;  9  Id.,  257;  8B.  Mon.,  217;  9  Id., 
363;  17  Ohio,  600;  1  Basbee  Eq.  [N.  C],  48;  28  Penn. 
St.,  186;  31  Id.,  293;  13  Oal.,  526.) 

17th.  Inasmuch  as  the  consideration  for  which  Brown 
released  Mnndee  from  the  note  failed,  therefore  the  release 
is  avoided  and  Brown  is  in  the  same  position  as  though  the 
transaction  of  1861  had  not  taken,  place.  {Stghtjoay  v. 
Pendleton,  15  Ohio,  735,  767.) 

18th.  There  is  no  merger  of  the  title*  to  the  lots  with 
Brown's  lien,  even  if  the  title  had  come  back  to  him  bj  the 
transaction  between  him  and  Mundee,  of  1861,  because  of 
the  ont-standing  and  intervening  rights  of  Simpson.  (3 
Gushing,  657;  14  Pick.,374;  9Cowen,  218;  8  Watts,  160.) 

19th.  Simpson  did  not  acquire  the  position  of  a  bona 
fide  purchaser,  by  reason  of  the  giving  up  of  the  note,  he 
not  having  advanced  any  new  consideration  thereafter — an 
antecedent  debt  not  being  suflGloient  to  constitute  him  such 
hona  fide  purchaser;  wherefore  Brown  still  claims  his 
lien  ajsrainst  him.  (2  IT.  S.  Eq.  Dig.,  662,  sec.  238;  Id., 
[*178]  240,  sec.  210;  8  U.  S.  Dig.,  269,  sec,  86;  9  Id.,  317, 
sec.  67;  12  Id.,  415,  section  93;  16  Id.,  486,^  dec.  108;  20 
Id.,  633,  sec.  172;  Id.,  994,  sees.  40, 44;  4  Scam.,  390;  2  U. 
S.  Eq.  Dig.,  660,  sees.  186,  190;  Id.,  661,  sec.  222;  Id., 
662,  sees.  238,  233,  286,  236;  13  U.  S.  Dig.,  639,  sec.  22;  14 
Id.,  580,  sec.  1;  4  Paige,  221-2;  20  Johns.,  637;  2  Edward's 
Ch.,  605;  7  Humph.,  239;  3  Barb,,  267;  23  Miss.,  136;  21 
Barb.,  327;  26  Ga.,  816;  29  Barb.,  606;  8  Florida,  405;  1 
Sumner,  606;   10  Peters,  177;  4  Paige,  216;  18  Ala.,  60; 
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16  Barb.,  264;  1  Hill.,  on  Vendors,  406  note  61;  2  Story's 
Eq.,  95S-1),  note  2;  Story's  PI.,  764,  sees.  805-6,  and  notes; 
8  Mo.,  303;  18  III.,  343;  and  cases  cited.) 

20th.  It  was  not  necessary  for  Brown  to  sue  for  the  debt 
alone  before  enforcing  his  lien,  as  was  done  in  this  case.  (I 
Lead.  Oases  in  Eq.,  366-7;  3  Beaver,  64;  10  Yerg.,  186;  (2 
Gilman,  327];  2  Ohio  395;  5  J.  J.  Marsh.,  323;  4  Id.,  212; 
1  Dana,  576;  17  Ohio,  600.) 

It  is  the  custom  in  this  State  to  sne  and  recover  a  personal 
judc^ment  for  the  debt,  and  enforce  all  eqnitable  liens,  and 
obtain  an  order  for  the  sale  of  the  property  on  which  the 
lien  exists,  in  the  same  suit. 

21st.  If  the  vendor  has  a  lien,  and  a  mortgagee  nnder 
the  purchaser  brings  a  bill  to  foreclose,  the  court  should  de- 
cree a  sale  and  appropriate  the  proceeds,  first  to  the  pay- 
ment of  the  lien,  and  next  of  the  mortgage.  (1  J.  J.  Marsh., 
212;  1  Hill,  on  Mort,  657,  sec.  87,  a.) 

22d.  Vendor's  lien  may  bo  treated  as  a  mortgage,  and 
the  general  rights  and  remedies  incident  thereto  are  sub- 
stantially similar  to  those  created  by  an  express  mortgage. 
(1  Hill,  on  Mort.,  614,  sees.  1  and  2.) 

The  opinion  of  the  court  was  delivered  by 

Obozibb,  O.  J. — On  the  21st  day  of  October,  A.  D.  1859? 
Warren  Brown,  one  of  the  defendants  in  error,  being  the 
owner  of  certain  lots  in  Leavenworth,  conveyed  the  same  to 
Charles  Mundee,  another  of  the  defendants  in  error,  by  a 
general  [^L79J  quitclaim  deed  of  that  date  of  which  the  fol- 
lowing is  a  copy: 

'^  Enow  all  men  by  these  presents  that  I,  Warren  Brown, 
of  the  county  of  Leavenworth,  territory  of  Kansas,  in  con- 
sideration of  a  certain  promissory  note,  bearing  even  date 
with  these  presents,  for  the  amount  of  fifteen  hnndred  dol- 
lars, payable  twelve  months  after  date,  without  interest,  ex- 
ecuted  in  my  favor,  by  Charles  Mnndee.  of  the  county  and 
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territory  aforesaid,  and  in  farther  consideration  of  the  sum 
of  one  dollar  to  me  in  hand  paid  by  the  said  Charles  Mun- 
dee,  the  recseipt  whereof  I  do  hereby  acknowledge,  have 
bar&^ined  and  sold  and  quitclaimed,  and  by  these  presents 
do  bar^^ain,  sell  and  quitclaim  unto  the  said  Charles  Mun- 
dee,  and  to  his  heirs  and  assign  forever,  all  my  right,  title, 
interest,  claim,  and  demand  both  in  law  and  in  equity,  and 
as  well  in  possession  as  in  expectancy,  in  and  to  all  that  cer- 
tain piece  of  land,  situate  in  the  county  of  Leavenworth, 
territory  of  Kansas,  and  known  as  lots  number  seventeen 
(17),  eighteen  (18),  nineteen  (19),  and  twenty  (20),  in  block 
number  sixty-three  (63),  according  to  the  original  plat  of  said 
city  of  Leavenworth;  and  all  and  singular  the  hereditaments 
and  appurtenances  thereunto  belonging.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal  this  1st  day  of  Sep- 
tember, 1859. 

Warebn  Brown  [Seal]y 

This  deed  was  not  acknowledged,  or  was  insafficiently 
certified  to  have  been  acknowledged.  It  was  recorded  in 
the  office  of  the  register  of  deeds  of  Leavenworth  county, 
on  the  5th  day  of  December,  A.  D.  1859.  A  note  corres- 
ponding with  that  described  in  the  above  deed  was  executed 
by  Mundee  to  Brown  and  delivered  on  the  day  the  deed  was 
delivered,  viz:  October  21st,  1859. 

On  the  3d  day  of  Janaary,  A.  D.  1860,  Mandee  mort- 
gaged the  above  described  lots  to  Simpson,  the  plaintiff 
in  error,  to  secure  a  promissory  note  of  that  date  for  two 
[*180]  thousand  dollars,  which  mortgage  wan  recorded  in 
the  proper  office,  on  the  fourth  day  of  the  same  month. 

About  July  Ist,  A.  D.  1861,  Brown  delivered  to  Muddee 
hia  note  which  has  since  been  lost  or  destroyed^  and  Mun- 
dee returned  the  quitclaim  deed  above  set  oat  to  Brown, 
when  Brown  tore  his  name  off  it. 

At  the  time  Mundee  mortgaged  the  lots,  Simpson  had  no 
actual  knowledge  of  the  deed  to  Mandee;  and  at  the  time 
the  note  and  deed  were  returned,  Brown  had  no  actual  notice 
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of  the  mortgage  to  Simpson.  The  amonnt  of  the  note  of 
Mundee  to  Simpson  never  was  paid. 
,  Simpson  brought  sait  in  the  District  Court  of  Leaven- 
worth county,  to  foreclose  his  mortgage.  Brown  liaving 
been  made  a  p^rty  defendant,  by  consent,  filed  an  answer 
claiming  a  vendor's  lien  upon  the  premises  described  in 
his  deed  to  Mundee,  for  the  amount  of  the  note  made  by 
Mundee  to  him,  togethei*  with  interest;  the  said  note  having 
been  given  for  the  purchase -money. 

The  cause  was  submitted  to  the  court  for  trial,  and  having 
found  the  fetcts  substantially  as  set  out  above,  the  court  found 
as  a  conclusion  of  law  that  Brown  had  a  vendor's  Hen  upon 
the  property  in  controversy,  and  that  it  was  prior  to  the  lien 
of  the  mortgage  to  Simpson. 

Ouunsel  for  Simpson  excepted  to  the  conclusion  of  law, 
and  made  motions  for  judgment  in  his  favor  and  for  a  new 
trial,  both  of  which  were  overruled,  and  he  excepted ;  where- 
upon judgment  was  rendered  subjecting  the  property  to 
sale,  and  ordering  Brown's  claim  to  be  first  satisfied  out  of 
the  proceeds. 

This  proceeding  is  instituted  to  reverse  that  juclgment 
:  Several  points  were  made,  the  most  prominent  of  which 
are:  . 

First.  Simpson  had  no  notice  that  the  purchase-money 
had  not  been  paid  by  Brown  to  Mundee;  and,   . 

(Second.  Althougii  he  may  have  had  such  notice,  yet 
BrQwn  had  no  lien. 

[*181]  The  deed  from  Brown  to  Mundee  was  not  acknowl- 
edged; and  although  in  fact  recorded  in  the  office  of  the 
register  of  deeds  in  the  county  in  which  the  lands  are  situ- 
ated, it  is  claimed  that  this  was  not  sufficient  to  charge 
Simpson  with  constructive  notice  of  its  contents.  The 
question  presented  is,  whether  a  deed  purporting  to  oonvey 
real  estate  in  this  State  must  be  acknowledged  in  order  to 
be  the  proper  subject  of  record  f    It  will  be  recollected  that 
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the  deed  was  signed  by  Brown  alone,  his  wife,  if  he  had 
one,  not  joining  with  him  in  its  execution. 

In  the  absence  of  any  statutory  provision  to  the  contrary,' 
a  deed  signed  by  a  man  would  convey  any  interest  in  the 
land  the  deed  might  purport  to  convey,  and  although  not 
acknowledged,  would  begbod  against  him,  and  everybody 
claiming  under  him.  The  statute  of  this  State  rec[uires 
that  the  conveyance  of  any  estate  or  interest  in  lauda  ex- 
ceeding ten  years  in  duration,  shall  be  in  writing,  signed  by 
the  person  granting  the  same,  or  by  his  agent  authorized,  in* 
writing  so  to  do.  If  it  be  in  writing  it  is  sufficient,  with- 
out acknowledgment  to  "  affect  real  estate,*'  and  every  per- 
son having  actual  knowledge  of  such  conveyance  is  bound  . 
by  it. 

Section  13  of  the  act  regulating  conveyances  (Oomp.  L., 
p.  355),  provides  that,  "  no  instrument  affecting  real  estate, 
is  of  any  validity  against  subsequent  purchasers  for  a  vs^Iu- 
able  consideration,  without  notice,  unless  recorded,"  etc.,*  by 
direct  implication,  declaring  that  any  instrument  affecting 
real  estate,  shall  be  good  against  subsequent  purchasers  if 
recorded.  The  statute  nowhere  makes  an  acknowledgment 
necessary  to  the  validity  of  a  deed.  If  it  be  sufficient  to 
affect  real  estate  without  acknowledgment,  then  it  may  be 
recorded,  and  if  it  be  recorded,  then  subsequent  pnrcliasers 
are  charged  with  notice.  The  statute  only  goes  to  the  ex- 
tent of  providing,  that  if  a  deed  be  acknowledged  and  cer- 
tified in  th^  manner  prescribed,  the  original  may  be  read  in 
evidence  [*182J  without  proof  of  the  execution;  or  if  re- 
corded, a  certified  copy  of  the  record,  upon  proper  proof  of 
inability  to  produce  the  original,  may  be  read. 

The  deed  from  Brown  to  Muudee  having  been  in  fact  re-' 
corded  in  the  proper  office,  although  not  acknowledged, 
Simpson  had  notice  of  its  contents. 

Second.  Admitting  that  Simpson  had  notice  bf  non- 
payment of  purchase-money  by  Mundee,  did  Browcr  have  a 
lien  for  the  same  as  against  his  mortgage?    This  brings  us 
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to  the  consideration  of  a  very  important  question  in  onr 
jurisprudence;  one  involving  large  Interests,  and  for  the 
first  time  presented  to  this  tribunal.  Having  given  the 
subject  a  careful  examination,  and  having  bestowed  npon 
the  general  question  much  reflection,  we  can  appreciate 
the  earnestness  of  counsel  in  the  maintenance  of  the  doc- 
trine of  a  vendor's  lien,  and  althongh  it  would  be  grat- 
ifying to  us  to  be  able  to  follow  the  apparent  weight  of 
authority,  yet  in  this  instance  we  cannot  in  conscience 
do  so. 

Stripped  of  all  verbiage,  the  naked  qnestion  is:  When 
the  conveyance  is  absolute  on  its  face«  has  the  grantor 
in  this  State  a  lien  on  the  land  for  the  unpaid  purchase- 
money? 

The  higher  courts  of  England  have  sustained  the  claim 
for  a  lien,  but  they  have  done  so  with  apparent  misgiving. 
It  has  been  done  of  late  years,  not  upon  principle,  but 
rather  from  precedent.  The  doctrine  grew  up  there  under 
circumstances  peculiar  to  that  country.  At  one  time,  un- 
der the  laws  of  that  country,  the  lands  of  a  decedent  were 
not  subject  to  the  claims  of  general  creditors.  Ilis  lands 
might  be  greatly  in  excess  of  the  amount  necessary  to  sat- 
isfy such  claim,  yet  at  law  they  could  not  be  subjected  to 
their  payment.  Grantors  of  real  estate,  who  had  conveyed 
by  deed  absolute,  were  placed  in  the  general  category.  At 
law  they  were  wholly  remediless  unless  the  personal  assets 
were  suflicient.  According  to  established  [*188]  principles, 
they  were  not  relievable  in  equity.  They  in  ooibmon  with 
other  creditors  had  relied  upon  the  personal  solvency  of  the 
debtor,  and  the  law  furnished  no  reason  for  satisfying  the 
claims  of  one  from  the  proceeds  of  the  realty,  and  excluding 
the  others. 

There  was  nothing  in  the  contracts  of  either  class  indica- 
ting that  they  relied  upon  the  real  estate  of  the  debtor  for 
payment.  In  this  condition  of  things  equity  was  appealed 
^o  for  relief.     The  chancellor  deeming  it  unconscionable 


JAKUASY  TERM,  1866.  177 

Opinion  of  the  Conrt, 

tbat  the  heira  should  enjoy  property  which  had  not  been 
paid  for  by  the  ancestor,  regardless  of  any  contract  to  that 
effect  by  the  parties,  improvised  what  is  called  the  vendor's 
lien.  Having  enforced  it  in  a  series  of  decisions,  while  the 
law  remained  unchanged,  it  grew  ipto  a  precedent,  and  was 
enforced  after  the  law  was  altered,  and  when  the  reason  of 
its  original  adoption  bad  ceased  to  exist.  The  question 
arose  many  times  in  an  incidental  or  collateral  way,  and 
without  much  consideration  the  doctrine  was  sustained,  but 
when  it  was  squarely  presented,  the  court,  althoui^h  it  was 
affirmed,  yet  expressed  regret  that  the  doctrine  had  ever 
been  recognized.  And  some  of  the  American  courts  who 
have  adopted  the  doctrine,  express  in  emphatic  language, 
their  doubts  of  its  propriety. 

There  is  a  great  variety  of  opinion  among  modern  courts 
as  to  what  the  vendor's  lien  is.  Some  of  them  regard  it  as 
a  resulting  trust,  others  as  an  equitable  mortgage,  and  others 
still  as  ^  compound  of  both.  Very  manifestly  it  has  none 
of  the  attributes  of  either.  It  does  not  arise  out  of  the  con- 
tract of  the  parties,  nor  does  it  result  from  the  operation  of 
law.  It  is  the  mere  creature  of  a  court  of  equity,  breathed 
into  existence  independently  of  the  original  intention  of  the 
parties,  and  entirely  without  their  aid.  If  the  grantee  at 
the  time  of  the  purchase  has  not  sufficient  personal  property 
out  of  which  the  purchase-money  can  be  made,  the  land  is 
liable  to  the  lien.  If  he  [*184]  shall  acquire  a  sufficiency 
for  that  purpose,  then  the  land  is  freed  from  any  liability  tP 
the  lien.  But  if  insolvency  shall  return,  then  the  liability 
returns. 

It  is  said  that  this  impalable  entity,  this  protean  quality, 
this  ethereal  essence  which  no  man  can  graphically  describe, 
and  of  which  but  few  can  have  anything  like  a  clear  concep* 
tion,  is  a  part  of  the  law  of  this  State  which  this  court  is 
bound  to  enforce;  tbat  we  adopted  it  from  the  mother  coun- 
try; that  it  has  been  woven  into  the  web  of  our  legal  XHility, 
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and  is  ineradicable  except  by  the  action  of  the  legislature, 
b  soch  the  melancholy  fact  I 

Seine  of  the  American  courts  When  recogttiaing  the  doc- 
trine, speak  of  "adopting"  it. '  This  language  presupposes 
the  ability  to  reject  it,  and  literally  construed  suggests  on 
the  part  of  the  court,  a  sort  of  a  claim  to  Ifegislative  power. 
Bat  this  evidently  is  nfot  its  meaning.  '  They  properly  in- 
tend to  be  understood  as  saying,  that  having  derived  their 
jurisprudence  from  England,  \v*hose  courts  under  certain 
circumstances  enforced  it,  and  the  dame  being  consistent 
with  the  general  policy  of  our  Taw,  we  will  enforce  it.  And 
perhaps  for  the  sake  of  completeness  in  theirsystems  of  jur- 
isprudence, it  Was  proper  that  it  should  be  enforced. 

But  here  no  such  reason  can  exist.  The  general  policy 
of  our  real  estate  laws,  is  to  require  everything  concerning 
the  title  to,  or  rights  in  it,  to  be  in  writing.  Secret  trusts 
are  discountenanced.  In  so  &r  as  real  estate'  is  concerned, 
directly  or  remotely,  nothing  is  to  be  permitted  to  rest  in 
parol. 

The  means  of  reserving  and  securing  liens  are  simple  and 
abundant.  ■  Beal  estate  here,  unlike  in  the  earlier  settled 
portions  of  the  country,  being  one  of  the  leading  subjects  of 
purchase  and  sale,  it  is  not  only  convenient,  but  good  policy, 
that  the  regullatioris  concerning  its  transfer,  should  be  clear, 
simple,  compact,  and  as  much  as  ^possible,  [*185]  free  from 
cumbrous  forms  and  solemnities.  In  franiing  the  legisla- 
tion, the  law-makers  have  apparently  acted  with  reference  to 
these  considerations,  and  the  result  is  that  a  man  of  ordin- 
ary intelligence  can  readily  discover  what  will  secure  to  him 
a  lien  upon,  or  the  title  to  real  estate,  unless  indeed  it  shall 
be  held,  that  some  such  indescribable  myths  as  the  English 
vendor's  lien,  constitutes  a  part  of  the  law  of  the  State. 
Were  it  held  to  be  apart  of  the  law,  the  great  majority 
would  not  understatid  itj  and  biit  few  could.  What  is  its 
nature,  when*  it  attaches^,  against  whom  it  may  be  enforced, 
are  questions  which  cannot  be  satisfactorily  answered  from 
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the  decisions  in  States  which  have  adopted  it.  The  adop- 
tion of  it  here  woold  work  a  practical  change  in  the  gen- 
eral spirit  of  the  law  of  the  S^tate,  and  introduce  into  onr 
legal  polity  an  element  of  discord,  which  must  necessarily 
complicate  onr  system  of  real  estate  law,  and  work  conse- 
qnences  very  disastrous. 

The  court  is  of  opinion  that  the  law  of  vendor's  lien,  as 
administered  in  England,  is  not  necessarily  a  part  of  the 
law  of  this  State.  That  being  repugnant  to  the  general  real 
estate  jurisprudence  of  the  State,  as  contemplated  and  estab- 
lished by  statute,  a  recognition  of  its  existence  here  would 
savor  more  of  legislative,  than  judicial^  determination. 
Hence,  it  cannot,  and  should  not,  be  regarded  as  a  part  of 
the  law. 

Other  questions  were  presented  in  the  argument,  but  the 
conclusions  at  which  the  court  has  arrived  upon  those  already 
considered,  dispenses  with  the  necessity  of  further  examina- 
tion. 

The  determination  of  this  court,  is,  that  the  deed  from 
Brown  to  Mundee,  was  a  proper  subject  for  record,  without 
acknowledgment,  and  having  been  in  fact  recorded,  was  no- 
tice of  its  contents  to  the  whole  world;  and  that  the  finding 
of  the  District  Oourt  as  a  conclusion  of  law,  that  Brown 
had  a  lien  upon  the  lots  for  the  unpaid  purchase-money 
[*186]  was  erroneous.  Therefore,  the  judgment  of  that 
court  will  be  reversed,  and  the  cause  sent  back  for  such  fur- 
ther proceedings  as  the  law  shall  authorize. 

All  the  justices  concurring. 
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GbOBOB    8.    HlNBS    ET  AI^   Y.   ThB   CiTT  OF  LsAVKNWOBTH 

ET  AL. 

« 

1.  Lbavbnworth:  Aasessmenta.  Where  aaseasmente  were  made  for 
macadamizing  streets  in  the  city  of  Leayenworth,  under  urdinance  of 
June  24,  1863,  pursuant  to  a  contract  to  receive  pay  according  to  the 
ordinance,  and  where  the  assessments  were  thrown  up,  and  new  and 
different  ones  made,  with  contractor's  consent,  in  Maa-h,  1^64.  pursu- 
ant to  amendment  of  the  city  charter  of  February,  1^64,  and  where  un- 
der a  new  ordinance  thereunder  of  March  9,  1864,  a  special  tax  was 
levied  to  pay  lor  such  improvements,  on  writ  of  error  (row  a  decision 
of  the  District  Court,  refusing  an  injunction  in  favor  of  the  owner  of 
lots  taxed,  to  restrain  the  sale  of  such  lots  for  such  taxes,  held  that  it 
was  competent  for  the  contractors  to  receive  their  pay  in  any  other 
manner  than  that  prescribed  by  ordinance  under  which  their  contract 
was  made,  they  taking  the  chances  of  its  legality;  they  ha^l  a  right  to 
agree  to  a  change  made  by  the  city  in  the  manner  of  payment:  that 
when  the  old  assessments  were  thrown  up,  the  case  stood  as  though 
they  had  not  been  made. 

*^.  :  Statutory  construction.    The  amendments  to  the  charter, 

changing  the  mode  of  assessments,  providing  (Sec.  12)  that  the  provi- 
sions of  this  act,  so  far  as  applicable,  **8hall  apply  to  and  regulate  and 
control  the  levying  and  collecting  of  special  taxes  for  improvpm"nt8 
now  being  made,**  were  intended  to  apply  to  all  improvements  in  pro- 
gress at  the  time  of  its  passage,  and  where  the  new  method  is  adopted 
by  the  contracting  parties,  it  does  apply. 

8.  CoNSTri'UTiOKAX  Law.  The  ordinance  of  March  9, 1864,  providinf^ 
for  levying  the  cost  of  street  improvements  on  the  adjacent  lots,  ac- 
cording to  area,  held,  not  to  be  in  conflict  with  Sec.  1  of  Art.  11  of  the 
State  Constitution,  which  provides  that  "the  legislature  shall  provide 
for  a  uniform  and  equal  rate  of  assessment  and  taxation.**' 

4. :  Restrictions.    The  amendments  of  the  charter  of  Leaven  wort  h , 

of  February,  1864,  relating  to  the  improvements  of  streets,  contain  *'re- 
strictions,**  viz:  in  assessing  the  costs  ui>on  the  ad()acent  property,  in 
limiting  it  to  the  middle  of  the  block,  in  tlie  manner  of  the  levy  and  in 
the  proportion.  (Complying  with  Sec.  5,  Art.  12  o'  the  Constitution, 
providing  that  every  law  upon  the  subject  must  coA.tain  restrictions. J* 

5.  .    Article  11  of  the  Constitution,  provides  fo*  general  revenue, 

prohibits  favoritism,  and  relates  to  taxes  as  contrMlistinguished  from 

[1.]  See  the  foOowlxig  cmm  inteiprating  tliJs  oonstitatloiua  pn^  Hlon :  (^Ottawa  «.  Bar- 
ney, 10  Km.,  379;  Ouff  BaUroad  Co,  v.  Morris^  7  Id^  329.) 
[2.]  8m,  alao,  Emporia  r.  Norton,  13  Kas., 
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nnmHiiiTneiiti  !*187J  as  teefaaically  lued.  This  article  does  not  confer 
the  power  of  taxation;  merely  regulates  its  exercise. 

6.  ■  '  ;  Asse99metU,  Article  12  of  the  Constitation  treats  of  corpora- 
tions; was  mtended  (not  to  confer  the  power  to  create,  bat)  to  regulate 
the  exercise  of  the  general  legislative  power  conferred  in  the  general 
grant  of  power.  1  he  word  "assessment"  used  therein,  construed  in  its 
technical  sense  of  the  charge  upon  acyacent  property  for  improvements. 
The  power  of  assessment  tecAmically  understood  is,  and  coald  be,  con- 
ferred upon  municipal  corpckrations  alone,  and  only  with  reference  to 

them  is  it  a  rightful  subject  of  legislation. 

• 

7. :  Construction,    Unless  the  luiguage  makes  it  impeiative,  a 

clause  in  an  article  of  a  constitution  concerning  a  totally  different  sub- 
ject will  not  be  construed  as  an  attempt  to  accomplish  the  same  result, 
reached  in  another  article  devoted  to  that  subject. 

Error  from  Leavemoarth  ZHstriot  Oourt 

Thb  facts  of  the  case- are  as  follows: 

The  plaintiffs  in  error  (plaintiffs  below),  were  the  owners 
of  a  number  of  lots  situated  on  Shawnee  and  Main  streets, 
Leavenworth,  June  24,  1868;  an  ordinance*. was  passed  pro- 
viding regulations  for  improving  streets  [*188]  and  the  levy- 
ing and  collection  of  special  taxes  tor  the  same.  Section  3 
provides  '-for  tbe  purpose  of  making  such  improvements, 
a  special  tax  shall  be  levied  and  collected  upon  the  adjacent 
reid  estate  extending  to  the  center  of  tbe  block  on  either 
side  of  said  improvements." 

Section  4  provides  for  the  appointment  of  appraisers  "to 
view  and  appraise  the  property  liable  to  taxation  for  the 
improvements  aforesaid,  and  to  make  report  in  writing  un- 
der their  hands  to  the  mayor  and  council,  designating 
therein  each  lot  or  piece  of  land  appraised,  and  the  value 
thereof  placed  upon  each." 

Section  8  provides  that  the  engineer  sliall  make  ^*an  esti 
mate  of  the  aggregate  cost  and  expense  of  the  proposed  im- 
provements, and  assess  the  same  upon  each  lot  or  piece  of 
ground,  subject  to  taxation  for  such  improvements,  in  pro- 

[8.]  This  onSJnanott  was  InTolTod  In  Leavtnuxtrih  v.  Rankin,  a  Kss.,  862. 
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portion  to  the  value  of  said  lots  or  pieoes  of  ground  reapeo- 
tively,  as  fixed  by  the  appraisement." 

SectiOLi  9.  ^^When  the  con  tractor  shall  have  completed  the 
work  according  to  the  terms  of  the  contract,  he  shall  be  en- 
titled to  receive  a  certificate  from  the  city  engineer  to  that 
effect,  which  certificate  shall  be  filed  with  the  city  clerk, 
who  shall  thereafter  issue  separate  certificate^  referring  to 
the  certificate  of  the  city  engineer,  and  stating  the  amount 
assessed  on  each  lot  or  piece  of  ground;  the  owner's  name 
if  known,  and  that  the  amount  assessed  upon  each  lot  or 
piece  of  ground,  is  due  and  owing  to  the  contractors,  which 
certificate  shall  be  the  contractor's  warrant  for  the  collection 
of  said  tax."        *        *        * . 

The  remainder  of  this,  and  the  following  sections,  provide 
for  the  sale  of  lots  for  the  payment  of  the  cost  of  improve- 
ments under  these  certificates  by  th%  treasurer  of  the  city. 

On  the  30th  of  July,  EUithorpe,  Adams,  and  Steele,  con- 
tracted for  the  macadamizing  of  Shawnee  and  Main  streets, 
in  the  agreement  for  which  it  was  stipulated  '^that  the  said 
parties  of  the  first  part  shall  receive  their  pay  for  said  work 
by  special  tax  to  be  levied  and  collected  upon  the  adjacent 
[*189]  real  estate  in  accordance  with  the  provisions  of  an 
ordinance  of  said  city  of  Leavenworth,'*  «  »  * 
approved  the  24th  day  of  June,  A.  D.  1863,  and  that  the 
said  city  of  Leavenworth  shall  in  no  event  be  liable  under 
this  contract  for  work  done  or  materials  furnished  except  so 
much  thereof  as  shall  be  proportionately  chargeable  or  be- 
longing to  said  city." 

In  February,  1864,  the  city  engineeri  under  the  provi- 
sions of  the  ordinance  above  mentioned,  accepted  the  work 
in  front  of  plaintiff's  lots,  a  part  only  of  the  work  covered 
by  the  contract,  and  proceeded  to  assess  the  aggre^te  ex- 
pense and  cost  of  the  improvement,  upon  the  lots  according 
to  their  value.  The  city  clerk  then  issued  to  theoontractors 
a  certificate  of  the  amount  assessed  upon  each  lot  Tbeee 
certificates  the  contractors  received. 
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SubBeqnent  to  these  tranfiaotions,  and  while  the  work  was 
in  progress,  the  legislature  passed  an  act  entitled  ^An  act 
to  amend  an  act  entitled  an  act  to  incorporate  cities  of  the 
State  of  Kansas,''  approved  March  4, 1863.  By  this  amen- 
datory act,  several  methods  of  levying  taxes  fDr  the  im- 
provement of  streets  was  prescribed;  and  among  others,  a 
levy  according  to  the  area  of  the  abutting  property;  and, 
section  13  provides:  ^The  provisions  of  this  act,  so  far  as 
they  are  applicable,  shall  apply  to,  and  regulate  and  control 
the  levying  and  collection  of  special  taxes  tor  improvements 
now  being  made."        *        *        * . 

On  the  trial  of  the  case  below  it  was  shown  that  the  cer- 
tificates first  issued  to  the  contractors  were  by  them  re- 
turned to  the  city  before  May  5,  1864,  as  unpaid. 

March  9, 1864,  another  ordinance  was  passed  pursuant  to 
the  amended  charter,  providing  a  special  tax,  and  its 
amount,  and  that  it  is  *'  hereby  levied  on  all  the  lots  and 
pieces  of  ground  adjacent"  to  the  said  streets,  ^^on  either  side 
thereof,  and  extending  back  from  said  streets  to  the  center 
of  the  block,"  which  said  special  tax  "is  hereby  levied  on 
said  lots  and  pieces  of  ground  according  to  their  area." 

[*190]  The  city  engineer  made  another  assessment  of  the 
cost  of  the  work  according  to  the  area  of  the  lots.  Another 
set  of  certificates  were  then  issued  according  to  this  last  as- 
sessment. These  certificates  were  not  paid,  and  the  city 
treasurer  advertised,  and  was  about  to  sell  these  lots.  The 
plaintifis  asked  an  injunction,  which  the  court  below  re- 
fused. The  plaintifis  below  bring  the  case  to  this  court  for 
review  on  a  bill  of  exceptions. 

W.  P.  Qamhell  and  8.  A.  Stinson^  for  plaintiffs  in  erron 

■ 

1.  The  contract  in  question  was  made  under,  and  incor- 
porated in  it,  the  ordinances  passed  under  the  act  approved 
March  4,  1862.  The  law  of  1864  was  not  applicable  to 
these  improvements. 

a.    The  city  and  contractors  are  estopped  from  denying 
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that  the  work  was  oompleted,  bo  far  as  it  affects  the  prop- 
erty of  plaintiffs,  before  the  law  of  1864.  The  work  was 
accepted,  assessnieDts  were  made  upon  the  property  acoord* 
iD^  to  valtiey  and  certificates  issued  accordiug  to  hiw,  aad 
delivered  to  tlie  contractors.  The  tax  then  WHsletned.  So 
one  could  be  bound  to  accept  the  provisions  of  the  act  of 
1864. 

6.  The  contract  relieves  the  city  from  ail  liability  under 
the  same,  except  with  municipal  property.  (Sec  II,  act  of 
1864.) 

Property  holders  are  alone  interested  in  the  matter  of  As- 
sessments and  alone  can  raiae  the  question  of  irregularit3\ 
{Nash  V.  m.  Paul^  8  Minn.,  184;  City  of  lAomnwortk  t^. 
Bankif),  2  Kas.,  357.) 

II.  The  law  of  1864  (p.  117),  so  far  as  it  relates  to  this 
contract  is  unconstitutional. 

[*191]  a.  It  does  not  contain  the  restriction  required 
by  sec.  5,  art.  12  of  the  constitution.  In  the  general  grant 
of  power  to  the  legislature,  is  the  taxing  power.  Art.  11, 
sec.  1  provides  that  '^  the  legislature  shall  provide  for  a  uni- 
form  and  equal  rate  of  assessment  and  taxation."  This  is  a 
special  provision*  regulating  the  general  grant  of  power, 
and  is  similar  to  the  constitutions  of  Ohio,  Wisconsin, 
Arkansas  and  other  states.  Tlie  effect  is  to  place  the  tax- 
ing power  in  this  respect  under  the  control  of  the  judiciary. 
(Sedg.  Stat.  Constr  ) 

The  people  intended  by  sec.  5,  art.  12,  to  restrict  the 
powers  of  the  legislature  so  as  to  guard  against  an  arbitrary 
exercise  of  power  of  '^  assessment  and  taxation."  (See 
Smith's  Com.  on  Const.  L.,  sees.  274  to  294, 295, 8,  319, 24; 
Black,  on  Tax  Titles,  pp.  1,  4, 10;  Malloyv,  CUy  of  Mari- 
etta, 11  Ohio  St.,  636;  Lum^dea  v.  Cross,  10  Wis.,  282.) 

III.  On  similar  provisions  to  sec.  1,  art.  11  of  the  con- 
stitution, it  has  been  determined  that  it  was  intended 
thereby  to  impose  limitations  and  restrictions  upon  the 
general  taxing  power.    The  use  of  the  word  "  assessment " 
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in  addition  to  ^^  taxation,"  shows  that  it  was  intended  to 
provide  for  an  assessment  for  local  improvements,  different 
firom  the  taxation  for  general  purposes.  The  following  were 
cited :  (ITUl  v.  Uigdon,  &  Ohio  S.,  243 ;  4  Oomst.,  419;  MaU 
loy  V.  City  of  Marietta^  11  ohio,  636;  Lumaden  v.  Croe^y 
10  Wis.,  2^2;  Weeks  v.  City  of  Milwaukee,  10  Wis.,  242; 
Beeves  v.  Treasutffr  Wood  Co.,  8  OMo,  838.) 

Thus  stood  the  law  when  the  constitution  was  adopted. 
That  of  Ohio  was  the  model.  Whether  as  ''  assessments  " 
or  '"taxes,"  the  impositions  are  not  uniform— they  could 
not  be  levied  bj  area. 

S.  S,  Ludluniy  H.  Oriswold,  Glough  dk  Wheat,  for  de- 
fendants in  error: 

The  assessments  were  regulated  by  the  provisions  of  the 
act  of  1864  (March  7th).  It  is  not  an  ordinary  thing 
[*192]  for  legislative  authority  to  change  the  method  of  col- 
lecting taxes,  and  alter  levies  and  assessments.  {BefMiett  v. 
City  ofBuffaloy  17  N.  Y.,  888;  Black.  Tax  Title  [2d  ed.], 
163:  Amend.  Char.,  March  7th,  1864, 174.) 

The  plaintiffs  are  not,  and  cannot  claim  the  rights  of  par- 
ties to  the  contract.  (19  N.  Y.,  116).  They  acquired  no 
rights  by  reason  of  the  iirst  assessment.    (Id.) 

The  mode  of  ascertaining  the  valuation  was  not  correct 
(Sec.  1,  Art.  2,  Charter.)    The  value  of  lots  was  made  with 
out  regard  to  improvements.   (Id.,  Comp.  L.,  p.  838;  sec.  1, 
Oh.,  188,  Subd.  8.) 

The  coancil  was  the  <nly  power  to  make  the  assessments. 
It  could  not  delegate  the  power.  The  proceedings  are  pre- 
sumed to  be  legal.  (MoHuley  v.  City  of  Chicago,  22  Ills., 
563.) 

In  the  case  below  there  is  a  general  finding  for  d^end- 
ants,  the  case  having  been  tried  by  the  court  without  a  jnry. 
In  absence  of  a  special  finding  of  facts  and  of  law,  the 
Supreme  Court  cannot  look  into  the  evidence.  {Mafor  v. 
Major,  2  Kas.,  887.) 
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The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence;  this  court  must  presume  that  it  was  sufficient  to 
uphold  the  decision.  {Major  v.  Major^  3  Eas.,  837;  Ward 
V.  Centre^  3  John.,  271;  Flemmmg  v.  HbUeniaok,1  Barb., 
271;  Gohen  v.  Dupontj  1  Sandf.,  260;  6  Ohio,  497;  9  Id., 
443.) 

The  law  under  which  the  assessments  were  made  is  con- 
stitutional. (See  Ord.,  March  7th  and  June  24th,  1864; 
sec.  3,  Act  of  Feb.  24th,  1864;  sees.  4,  6,  6,  7,  8,  9,  10  and 
11  of  Amend.  Charter.) 

The  legislature  had  full  power  to  confer  the  power  ts 
grade  streets  and  to  assess  the  expense  upon  adjacent  prop- 
erty upon  the  city.  (1  Ohio  S.,  127;  6  Id.,  228,  243,  621; 
8  Id.,  338;  9  Id.,  640;  10  Id.,  162;  11  Id.,  638;  19  Ohio 
R.,  418;  2  Mich.,  660;  14  U.  S.  D.,  185,  sec.  264;  4  Comet., 
420;  6  Humph.,  371;  1  Handy,  464;  Sedg.  Const.  Oonstr., 
601;  10  Wis.,  242,  282.) 

[*193]  The  amended  charter  of  February  24th,  1864,  does 
not  conflict  with  sec.  6,  art.  12  of  the  constitution.  This  is 
similar  to  sec.  9,  art.  8  of  the  constitution  of  New  York. 
Both  make  a  distinction  between  '^  taxation  "  for  general 
purposes  and  *^ assessments" — the  word  taxation  having  a 
meaning  that  would  not  inclnde  assessments  for  improve, 
ments.  The  failure  of  the  legislature  to  limit  the  assess- 
ments in  amount,  affords  no  argument  against  the  amended 
charter.  The  city  council  control  the  local  improvements. 
They,  and  not  the  courts,  have  jurisdiction  to  determine  the 
amount  of  assessments.  {The  People  ex  rel.  Griffin  v. 
The  Mayor  of  Brooklyn^  4  Comst.,  419;  WUUdms  v. 
Mayor  of  Detroit^  2  Mich.,  660.) 

The  plaintiffs  were  not  parties  to  the  contract  and  cannot 
complain  of  impairing  of  obligations.  (19  N.  Y.,  116;  2 
Black.,  613.)  The  change  in  the  manner  of  assessment  did 
not  affect  the  obligations  of  the  contract,  nor  any  other 
vested  right.    (19  N.  Y.,  116;  8  Kern.,  147.) 

Section  5,  art.  12  of  the  constitution  is  directory,  merely. 
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In  failing  to  prescribe  limits,  when  power  to  make  assess- 
ments was  conferred  upon  the  city  council,  the  legislature 
acted  within  the  scope  of  its  authority.  (5  Ohio  S.,  248, 
248;  10  Wis.,  2S2,  and  cases;  11  Ohio  S.,  638.)  The  re- 
striction  imposed  upon  the  city  was  upon  the  objects  of  as- 
sessments. 

'^Assessment  "  has  different  meanings.  In  sec.  1,  art.  11 
of  the  constitution,  it  means  valuation  of  property  by  the 
assessors  for  purposes  of  general  taxation,  and  is  contradis- 
tinguished from  special  assessments  for  improvements. 
{Williams  v.  Mayor  of  Detroit^  2  Mich.,  665;  Meeves  v. 
Tr.  Wood  Co.,  8  Ohio  S.,  337;  Eill  v.  Higdon,  6  Id.,  249; 
Lumsden  v.  Cross,  10  Wis.,  282;  26  Ills.,  351;  Bagg  v. 
City  of  Detroit,  5  Michigan,  344;  Sears  v,  Cottrell,  6  Id., 
251.) 

That  assessments  for  city  improvements  are  not  taxes,  see 
{City  of  Peoria  v.  Kidder,  26  Ills.,  361.) 

[*194]  Constitutional  provisions  in  this  respect  are  not 
grants  but  limitations  of  power.  {Sears  v.  CoUrell^  5 
Mich.,  267;  Burgiss  v.  Wilson^  16  Ills.,  392;  Bushrel  v. 
Beloit,  10  Wis.,  195;  Toion  of  Gilford  v.  Supervisors,  3 
Kern.,  145;  6  Cranch,  87,  88;  3  Wash.  C.  C,  813;  15 
Wend.,  133.) 

The  amendment  to  the  charter  applied  to  the  work  in 
progress  at  its  passage.  (Sec.  12;  ^  Kern.,  143;  19  N.  T., 
116;  5  Gill.,  405;  24  Wend.,  65.)  That  assessments  made 
by  front  foot  or  area  are  legal,  see  (10  Ohio  S.,  162;  5  Id., 
522-3;  10  Wis.,  282;  24  Howard,  159.)  That  the  three 
ways  of  assessing  are  not  objectionable  see  (10  Ohio  S.,  163, 
165.) 

That  sec.  1,  art.  2  of  the  constitution  requires  all  taxes,  to 
which  it  is  applicable,  to  be  levied  npon  all  the  taxable 
property  within  the  limits  of  the  municipality,  see  {Oilman 
V.  City  of  Sheboygan,  2  Black.,  610,  and  cases.) 

If  that  section  of  the  constitution  is  applicable  to  the 
special  taxes  or  assessments  in  controversy,  it  follows  that 
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the  legislature  of  our  State  can  authorize  no  munioipalitj  to 
improve  without  taxing  the  whole  State. 

That  laws  under  which  assessments  are  made,  may  be 
passed  after  the  work  is  done,  see  {JScovUle  v.  Ci^  of 
Cleveland,  1  Ohio  S.,  133;  BuOer  v.  City  of  Toledo,  5  Id., 
225;  Foster  v.  Com'rs  Wood  Co.,  9  Id.,  540;  Shew  v. 
JJemiis,  5  Gil.,  405;  Thomas  v.  Leland,  24  Wend.,  65; 
Town  of  Gilford  v.  Supervisors,  3  Kern,  143 ;  Brewster  v. 
City  of  Syracuse,  1 9  N.  Y.,  U6.)  Th«  want  of  restriction, 
further  than  is  contained  in  the  charter,  does  not  make 
the  act  void.  (Hill  v.  Higdttn,  5  Ohio  S.,  248;  MaUoy  v. 
City  of  Marietta^  11  Id.,  638;  Lumsdon  v.  Cross,  10  Wis., 
288-9,  262.) 

The  act  being  constitutional  and  the  proceeding  under  it 
regular  and  within  the  jurisdiction  of  the  council,  the  courts 
have  no  jurisdiction  to  afford  the  relief  demanded.  {Mese- 
role  V,  Mayor  of  Brooklyn,  8  Faige,  1 98 ;  1  Eq.  [*195]  Dig., 
154;  1  Taige,  548-9:  Vandom  v.  Mayor  of  New  Yorky 
9  l^ai^e,  338;  1  Eq.  Dig.,  162-9;  Mc Bride  v.  CUy  of  Chi- 
cago, 22  Ills.,  574.) 

A  law  is  presumed  con'stitutional,  and  as  to  the  strength 
of  this  presumption:  (F*tster  v.  Era  Bank^  16  Mass.,  245; 
Fletcher  v.  Pech^  6  Cranch.,  87;  LamA  v.  Banner,  3  Scam., 
2;  Morris  v.  The  People,  3  Den.,  381;  Newell  v.  The 
People,  3  Seld.,  107;  Green  v.  Kvans,  1  Doug.  [Mich.], 
352;  Sears  v.  Cottrell,  5  Id.,  251.) 

This  action  is  in  the  nature  of  a  suit  in  chancery,  and  the 
complainants  must  show  error  affirmatively.  {WiUiams  v. 
Mayor  of  Detroit^  2  Mich.,  573.) 

The  opinion  of  the  court  was  delivered  by 

Obozisb,  C.  J. — Counsel  for  plaintiffs  in  error  have  chosen 
to  rest  their  case  upon  the  following  propositions: 

1st.  The  law  under  which  the  assessment  was  made  was 
not  applicable  to  the  case. 
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2nd.  The  law  is  anconstitutioDal  in  that  the  rate  of  as- 
sessment authorized  is  not  equal  and  uniform. 

3d.  The  law  is  unconstitutional  in  that  it  contains  no 
restriction  upon  tlie  power  of  assessment  and  taxation. 

The  particular  ground  of  the  first  objection  is,  that  be- 
cause the  assessment  upon  the  property  of  the  plaintiffs  for 
the  improvement  of  the  streets  adjacent  thereto  had  already 
been  made  according  to  the  law  and  ordinances  then  in  force, 
and  certificates  had  l^een  issued  before  the  passage  of  the 
amendment  of  1864,  therefore  the  latter  could  not  be  and 
was  not  intended  to  be  applicable.  It  is  not  pretended  that 
the  contractors  liad  received  any  compensation  for  the  work 
done  adjacent  to  the  property  of  the  plaintiffs,  or  that  under 
the  new  arrangement  the  plaintiffs  would  be  required  to  pay 
twice  for  the  same  thing.  After  so  much  of  the  work  em- 
braced in  the  contract,  as  was  adjacent  to  the  property  of 
the  plaintiffs,  had  been  completed  and  certificates  issued 
therefor,  the  legislature  [*196]  authorized  a  mode  of  assess- 
ment for  such  improvements  different  from  that  pursued  by 
the  city  authorities  in  the  first  assessments;  after  which 
with  the  assent  of  the  contractors  the  first  certificates  were 
canceled  and  others  issued  in  accordance  with  an  ordinance 
passed  in  pursuance  of  the  new  statutory  provision.  But  a 
portion  of  the  work  embraced  in  the  contract  has  been  per- 
formed, and  for  that  portion  the  contractors  had  no  means 
of  enforcing  payment,  the  provisions  of  the  charter  having 
been  changed.  It  is  true  that  they  had  agreed  to  receive 
their  pay  according  to  the  ordinance  which  was  repealed, 
but  it  was  competent  for  them  to  receive  it  in  any  other 
manner,  they  taking  the  chances  of  its  legality,  so  tliat  so 
far  as  they  were  concerned  they  had  a  right  to  agree  to  any 
change  in  the  manner  of  payment  that  might  be  adopted 
by  the  city.  If  the  city  had  the  power  to  make  the  change 
that  was  made  in  the  manner  of  payment,  and  the  con- 
tractors assented  to  the  change,  nobody  has  any  ground  of 
complaint. 
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It  is  not  very  earnestly  claimed,  however^  that  the  legis- 
lature had  not  the  power  to  authorize  a  change  in*  the  man- 
ner of  payment,  bat  it  is  insisted  that  no  change  was  in  fact 
anthorized.  The  new  act  does  not  contemplate  any  change 
in  the  contract  so  far  as  it  relates  to  the  manner  o(  doing  the 
work,  the  time  within  which  it  should  be  done,  or  the 
amount  of  compensation  to  which  the  contractors  should  be 
entitled.  Nothing  was  sought  to  be  effected,  except  the 
manner  of  their  compensation,  and  t<3  that  they  assented. 
The  work  embraced  in  their  contract  was  not  completed. 
They  had  received  no  compensation  for  what  they  had  done. 
They  assented  to  the  cancellation  of  their  former  certificates, 
and  agreed  that  the  city  might  disregard  the  assessment 
under  which  they  were  issued.  The  case  stood  as  if  no  cer- 
tificates ever  had  been  issued,  and  if  the  provisions  of  the 
new  act  are  in  their  nature  applicable  to  a  case  where  work 
had  been  done  and  [*197]  no  steps  taken  to  enforce  pay- 
ment, therefore,  then  are  they  applicable  to  this  case.  The 
legislature  intended  the  law  to  apply  in  all  cases  where  im- 
provements were  progressing  at  the  time  of  its  enactment; 
and  when  the  parties  to  the  contract  chose  to  adopt  those 
of  its  provisions  which  are  in  their  nature  applicable,  cer- 
tainly the  law  ought  to  be  held  to  apply. 

It  is  urged  as  an  objection  in  this  case  that  this  law  is  un- 
constitutional for  the  reason  that  the  mode  of  assessment 
authorized  and  adopted  is  not  "  equal  and  uniform,"  and 
the  court  is  referred  to  art.  11,  sec.  1  of  the  constitution,  the 
material  part  of  which  is  as  follows:  **The  legislature  shall 
provide  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation." The  controversy  so  far  as  this  point  is  concerned, 
turns  upon  the  signification  to  be  attributed  to  the  word 
'^assessment."  It  is  contended  by  the  plaintiffs  that  it  re- 
fers to  charges  upon  adjacent  property  for  improving  streets, 
alleys,  etc.,  and  has  the  same  signification  that  it  has  as  used 
in  article  12,  sec.  5  of  the  constitution.  It  is  admitted  on 
all  hands  that  such  is  its  meaning  in  the  clause  last  referred 
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to,  but  it  does  not  follow  that  it  jnnst  have  the  same  signifi- 
cation in  the  other  clause.  Ordinarily  such  would  be  the 
case,  but  it  is  not  necessarily  so.  The  intention  of  the 
law-maker  must  control,  and  the  intention  is  to  be  ascer- 
tained from  all  that  is  expressed  rather  than  from  the  tech- 
nical or  general  signification  of  a  word.  For  example:  the 
word  ^^oflScer"  in  some  of  the  clauses  of  the  constitution  of 
the  United  States  includes  members  of  the  national  legisla- 
ture, while  the  same  word  in  other  clauses  does  not  include 
them.  The  general  nature  of  the  article  or  section  in  which 
they  occur — the  connection  in  which  they  stand — the  prob- 
able object  to  be  accomplished,  and  many  other  considera- 
tions, may  and  should  be  looked  to  to  ascertain  the  meaning 
of  the  particular  words. 

Article  11  of  our  constitution  relates  exclusively  to 
[^198]  finance  and  taxation.  The  title  of  the  article  is 
"  Finance  and  Taxation."  Ordinary  and  extraordinary  rev- 
enues must  be  raised  in  accordance  with  it^  provisions.  The 
financial  polity  of  the  State  must  be  regulated  with  refer- 
ence to  its  requirements.  It  authorizes  suitable  financial 
arrangements  to  be  made  in  emergencies  and  binds  the 
particular  organization,  whether  State  or  county,  to  the  ut- 
most good  faith  in  the  fulfillment  of  its  obligations.  It  pro- 
hibits all  favoritism,  requiring  all  to  contribute  in  propor- 
tion to  their  means  to  the  support  of  the  public  burdens. 
Counsel  for  the  plaintifis  do  not  claim  nor  would  they  agree 
that  the  language  of  the  title  of  article  11  includes  '^  assess- 
ments," technically  so  called.  Very  manifestly,  the  word 
'^  finance"  does  not  include  them,  and  it  is  agreed  that  taxes 
and  assessments,  technically  considered,  are  different  things. 
Did  not  the  word  assessment  occur  in  the  body  of  the  ar- 
ticle, it  probably  would  not  be  contended  that  it  had  any 
reference  to  charges  upon  adjacent  property  for  improve- 
ments. Every  word  in  it  concerning  contributions  relates 
to  taxes  as  contradistinguished  from  '^  assessments."  But  it 
is  contended  that  because  the  word  '^  assessment"  as  used  in 
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other  constitutions  has  been  held  to  mean,  and  as  nsed  in  the 
tweltUi  article  of  our  constitution,  admitted  to  mean,  charges 
uptm  adjacent  property  for  improvements,  it  must  necessa- 
riij  mean  the  same  thing  in  the  eleventh  article;  and  al- 
though such  construction  may  operate  to  incorporate  into 
the  article  last  refered  to,  a  subject  foreign  to  its  general 
scope  and  spirit,  and  one  fully  treated  of  in  the  succeeding 
article,  no  other  interpretation  is  allowable.  The  court 
entertain  a  different  opinion  upon  the  subject. 

Article  12  of  the  constitution  treats  of  corporations.  Its 
various  sections  are  not  grants  of  power  to  the  legisatnre, 
but  were  intended  to  regulate  with  reference  to  corporations 
the  exercise  of  the  general  legislative  power  conferred  by  a 
preceding  article.  Such  was  the  object  of  [*199]  article  11 
with  reference  to  finance  and  taxation  generally.  Section  5, 
of  article  12,  is  as  follows: 

"Provision  shall  be  made  by  general  law  for  the  organi- 
zation of  cities,  towns  and  villages,  and  their  power  of  taxa- 
tion, assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  shall  be  so  restricted  as  to  prevent  the 
abuse  of  such  power." 

This  does  not,  nor  was  it  intended  to,  confer  upon  the  leg- 
islature power  to  provide  for  the  creation  of  municipal  cor- 
porations, but  was  intended  to  regulate  the  exercise  of  that 
power  as  conferred  in  the  general  grant  of  power.  So  of  the 
first  section  of  the  eleventh  article.  It  does  not  confer  the 
power  of  taxation.  It  merely  regulates  its  exercise.  The 
power  of  ^'assessment"  technically  understood,  naturally  be- 
longs to  and.  is  exclusively  exercised  by  municipal  corpora- 
tions. Uence,  when  provision  was  being  made  regulating 
the  exercise  of  the  legislative  power  to  create  municipal  cor- 
porations, this  was  a  proper  subject  for  consideration,  and 
to  be  included. 

This  was  the  right  place  for  it.  The  general  grant  of  leg- 
islative power  does  not  authorize  the  legislature  to  confer 
upon  the  State,  counties  or  townships  as  such,  the  power  to 
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make  charts  upon  adjacent  property  for  improyements. 
Sach  power  can  be  rightfally  conferred  upon  mnnicipal  cor- 
porations alone.  Only  with  reference  to  them  is  it  a  right- 
ful subject  of  legislation.  And  the  constitutional  provision 
in  this  instance  is  full,  clear  and  explicit.  It  covers  the 
whole  ground.  The  legislature  is  expressly  requii'ed  so  to 
restrict,  in  the  exercise  of  their  power,  the  only  organizations 
upon  whom  the  power  to  exercise  it  at  all  can  be  conferred^ 
that  it  may  not  be  abused.  When  this  requirement  is  com- 
plied with,  the  legislature  can  do  nothing  more,  and  nothing 
more  is  in  justice  and  equity  necessary  for  the  protection  of 
the  people. 

There  was  then  no  necessity  for  further  provision  against 
wrong  in  this  direction,  and  unless  the  language  employed 
[*2i>U]  makes  it  imperative,  a  clause  in  an  article  concerning 
a  totally  difterent  subject  should  not  be  construed  as  an  at* 
tempt  to  accomplish  the  same  result.  Now  unless  the  word 
assessment  in  the  eleventh  article  means  something  else  than 
charges  upon  adjacent  property  for  improvements,  thefram- 
ers  of  the  conptitution  have  provided  twice  in  suceeding  ar- 
ticles for  precisely  the  same  thing —once  in  the  appropriate 
place,  and  again  in  a  very  inappropriate  place.  But  the 
conrt  is  of  opinion  they  have  not  attempted  any  such  thing. 

If  in  construing  the  eleventh  article  the  word  assessment 
betaken  in  its  common  acceptation,  and  in  interpreting  the 
twelfth  article  in  its  technical  sense  as  above  indicated,  all 
difSculty  in  construing  and  harmonizing  the  two  articles 
will  vanish.  There  being  no  controversy  as  to  the  meaning 
of  the  word  as  used  in  the  twelfth  article,  let  ns  see  if  the 
word  as  used  in  the  eleventh  article  was  not  intended  to  be 
understood  in  a  different  sense. 

It  will  be  observed  that  the  constitution  does  not  in  terms 
require  that  the  property  in  the  State  should  be  taxed  accoi*d- 
ing  to  its  value,  but  it  must  be  apparent  to  every  one  that 
such  was  the  intention  of  the  constitution  makers.  Taxes 
cannot  be  levied  by  an  equal  and  uniform  rate  except  upon 
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the  valne.  If  so  muoh  were  levied  upon  eapb  acre,  lot, 
horse,  cow,  sheep,  note,  bond,  etc.,  the  rate  alight  be  uni- 
form, but  it  would  be  very  unequal.  And  besides  the  arti- 
cle authorizes  an  exemption  of  the  property  to  the  value  of 
two  hundred  dollars — ^not  that  certain  specific  articles  shall 
be  exempt  This  much  of  the  property,  at  least,  must  be 
valued,  and  it  cannot  be  supposed  that  it  was  intended  that 
the  remainder  should  not  be  valued,  especially  when  it  would 
be  impossible  to  make  the  rate  equal  and  uniform  without 
valuing  it. 

The  whole  property  of  the  State  then  must  be  listed  and 
valued  for  taxation.  Now  what  in  common  parlance  is  this 
operation  called  1  Everybody  would  say  it  is  denominated 
[^201]  ^'assessment"  Such  is  the  common  acceptation  of 
the  word  and  no  one  but  a  professional  man  would  give  it 
any  other.  The  framers  of  the  constitution  must  have  fore- 
seen that  different  persons  would  be  employed  in  the  differ- 
ent counties  to  make  the  assessments,  and  that  they  must 
inevitably  differ  in  their  estimates  of  the  value  of  property. 
The  land,  stock,  etc,  in  one  county  might  be  estimated  at  a 
much  higher  rate  than  in  another,  which  for  State  purposes 
would  produce  a  corresponding  irregularity  in  the  taxation. 
This  would  be  avoided  by  requiring  the  rate  of  assessment 
to  be  equal  and  uniform.  And  if  they  desired  to  accomplish 
this  what  better  way  of  doing  it  than  by  saying  so. 

But  it  is  contended  that  the  word  taxation  would  include 
assessment  as  used  in  this  sense.  There  is  no  doubt  such 
ia  held  to  be  the  case  when  the  word  assessment  has  been 
omitted.  Bat  where  the  ellipsis  is  supplied  it  does  not  nec- 
368arily  follow  that  the  word  must  necessarily  mean  some- 
thing else.  And  especially  would  it  not  follow  when  such 
a  construction  would  have  the  effect  of  abrogating  another 
provision.  The  meaning  of  the  first  section  of  article  11  is 
that  the  rate  of  taxes  throughout  the  jurisdiction  that  lev- 
ies them  must  be  equal  and  uniform.  If  the  State  levies 
them  the  rate  must  be  equal  and  uniform  throughout  the 
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State.  If  the  county  levies  them,  then  thev  tnust  be  6qual 
and  uniform  throughout  the  county,  and  so  of  the  town- 
ship, city  or  village.  It  does  not  mean  that  a  man  in  one 
county  shall  pay  the  same  rate  of  taxation  for  all  purposes 
that  is  paid  by  a  man  in  an  adjoining  county.  Now,  the  prop- 
erty of  a  man  residing  in  the  city  of  Leavenworth  should 
bear  the  same  rate  of  taxation  for  State  purposes  that  is 
borne  by  the  property  of  a  man  in  the  remotest  county,  and 
for  county  purposes,  the  same  rate  that  other  men  in  the 
county  pay,  and  for  city  purposes  the  same  rate  paid  by 
other  men  in  the  city.  Each  man  in  the  State,  county  and 
city,  is  equally  in  proportion  to  his  [*202]  property  inter- 
ested in  maintaining  the  State,  county  and  city  governments, 
and  in  that  proportion  should  bear  the  burden  equally. 
There  is  a  justice  in  this  arrangement  which  commends  it 
to  the  approbation  of  any  right  tliinking  man,  but  the  in- 
justice of  assessing  the  property  all  over  a  city  for  the  im- 
provement of  a  single  street  must  be  apparent  at  a  glance. 
An  individual  may  be  the  owner  of  ten  or  twenty  acres  of 
unoccupied  land  upon  which  he  desires  to  lay  out  an  addi- 
tion to  a  city.  In  order  that  it  be  available  or  saleable  as 
city  property,  streets  must  be  cut  through  it.  The  improve- 
ments may  inure  solely  to  the  benefit  of  the  owner  in  the 
enhanced  value  of  the  property.  Would  it  be  just  that 
property  of  another  quarter  of  the  city  should  pay  for  the 
improvements?  Every  reasonable  man  would  say  no.  A 
construction  of  the  constitution  that  would  authorize  such 
a  proceeding  must  inevitably  operate  to  suspend  all  such  im- 
provements, and  that  too  although  they  were  contemplated 
in  framing  the  fifth  section  of  article  12.  It  manifestly 
would  be  a  gross  "  abuse  of  the  power  of  assessment."  Yet 
it  is  the  construction  insisted  upon  by  the  plaintiflfs.  Had 
•  it  been  contended  that  so  far  as  the  improvement  went  the 
adjacent  property  should  have  been  assessed  by  a  uniform 
and  equal  rate,  there  probably  would  have  been  no  differ- 
ence of  opinion  between  counsel  and  the  court,  except  that 
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coansel  wonld  probably  have  predicated  their  argument 
npon  the  first  section  of  article  11,  while  the  court  would, 
have  relied  upon  section  five  of  article  12.  Ko  reference  to 
the  former  section  is  necessary  to  protect  the  citizen  against 
unjust  assessments,  because  unequal  and  irregular  assess- 
ments would  be  an  abuse  of  the  power,  and  are  provided 
against  by  the  latter  section. 

The  opinion  of  the  court  therefore,  upon  this  branch  of 
the  case,  is  that  under  the  general  grant  of  power  the  legis- 
lature may  authorize  charges  upon  adjacent  property  for  im- 
provement of  streets  and  alleys,  and  is  not  bound  [*203]  by 
the  first  section  of  the  eleventh  article  of  the  constitution 
to  require  that  such  charges  shall  be  equal  and  uniform  all 
over  a  city. 

It  is  claimed  that  the  law  under  which  these  assessments 
were  made  is  unconstitutional,  for  the  reason  that  the  power 
to  make  them  is  not  so  restricted  as  to  prevent  the  abuse 
thereof,  as  required  by  the  fifth  section  of  article  12  above 
quoted.  The  provision  is  imperative,  and  every  law  upon 
the  subject  must  contain  such  restrictions.  But  who  shall 
be  the  judge  of  the  sufliciency  of  the  restrictions?  What 
tribunal  shall  determine  what  is  an  abuse  of  the  power!  If 
this  cour  ,a8  the  plaintiffs  urge,  is  to  be  the  judge,  by  what 
rule  shall  it  be  guided?  Upon  what  basis  shall  it  determine 
that  adjacent  property  shall  pay  so  much  and  no  more?  To 
illustrate:  The  same  section  provides  that  the  power  to  bor- 
row money  and  contract  debts,  shall  be  so  restricted  as  to 
prevent  the  abuse  thereof.  By  what  sort  of  a  rule  can  this 
court  fix  the  limit  for  these  objects  at  say  twenty  thousand 
dollars  or  any  other  amount,  and  say  that  to  exceed  such 
3um  is  an  abuse  of  the  power?  Such  a  power  would  be 
more  in  consonance  with  the  functions  of  a  board  of  trade 
than  of  a  judical  tribunal.  The  loan  of  tlie  credit  of  a  city 
to  a  railroad  company,  might  under  certain  circumstances 
be  very  judicious  or  injudicious  exercise  of  the  power,  yet  it  is 
difficult  to  discover  how  a  court  could  get  before  it  all  the 
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facts  necessary  to  a  correct  or  even  an  intelligent  determin- 
ation of  the  question.  It  must  be  apparent  to  every  man 
that  any  conrt  woald  be  illy  qualified  to  grapple  such  a  sub- 
ject. 

And  so  in  reference  to  any  otber  subject  mentioued  in  the 
section  under  consideration.  In  the  very  nature  of  things 
no  rule  could  be  established  which  would  not  work  injus- 
tice. It  is  not  a  subject  proper  for  judicial  cognizance  but 
belongs  to  another  tribunal.  It  would  involve  the  exer- 
cise of  a  discretion  that  the  framers  of  the  constitution 
[^204]  never  intended  should  be  deposited  in  any  conrt. 
It  would  in  effect  constitute  the  court  a  law-maker  rather 
than  a  law  expounder.  When  a  law  is  passed  embracing 
any  of  the  subjects  mentioned  in  the  fifth  section,  it  is  the 
duty  of  the  conrt,  when  called  upon,  to  determine  whether 
it  contains  restrictions,  and  if  it  does  contain  them  the  law 
must  be  held  to  be  valid,  notwithstanding  the  members  of 
the  court  might  doubt  their  sufficiency  to  prevent  abuses. 
It  is  a  subject  whjoUy  under  the  control  of  the  political  de- 
partment of  the  government.  Whatever  the  legislature  de- 
termines to  be  a  sufficient  restriction,  if  it  be  a  restriction 
at  all,  must  be  final. 

In  the  statute  referred  to  in  the  case  at  bar,  it  may  be 
that  the  restrictions  are  not  very  stringent,  yet  it  does  con- 
tain restrictions  nevertheles-^.  The  cost  of  the  improve- 
ment must  be  assessed  upon  the  adjacent  property;  the 
charge  must  extend  back  to  the  middle  of  the  block;  it  must 
be  levied  in  one  of  three  prescribed  ways,  and  in  propor- 
tion to  the  cost  of  the  whole  improvement.  Were  the  court 
sitting  as  a  legislature  it  might  be  that  these  provisions 
would  not  satisfy  the  jndgmeut  of  any  member  of  it,  yet 
they  are  nevertheless  restrictions.  It  is  true  no  limit  is  fixed 
to  the  amount  that  might  be  assessed  for  improving  a  street, 
and  the  burthen  might  fall  heavily  on  some  or  all  of  the 
property  holders  affected  thereby.  But  a  little  reflection 
will  satisfy  any  thinking  mind  of  the  absolute  impossibil- 
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ity  of  intelligently  fixing  a  limit.  That  is  a  discretion  that 
should  be  exercised  with  reference  to  particular  instances, 
and  the  legislature  acted  wisely  in  depositing  it  with  local 
authorities.  They  should  have  a  more  enlightened  judg^ 
ment  upon  the  subject,  and  moreover,  are  directly  amenable 
to  the  parties  affected. 

The  court  is  of  opinion  that  the  law  of  1864  is  applicable 
to  the  case,  and  is  not  in  contravention  of  the  constitution. 
Tiie  judgment  of  the  District  Court  will  be  affirmed. 

All  the  justices  concurring. 


[*205]  J.  Kallman  et.  al  v.  Thk  United  States  JSxfbxbb 

OOHPANT. 

1.  C03CM0N  CARRIER.  Coiiimon  Carriers  for  hire  may  so  limit  their  com- 
mon law  liability,  by  an  express  contract  or  acceptance  of  floods,  etc., 
reqoirioff  reaaonable  regralations  relating  to  the  manner  of  delivery  and 
entry  of  packages,  information  of  their  contents,  etc.,  as  to  be  liable 
only  according  to  the  terms  of  such  contract  or  acceptance,  but  cannot 
in  that  matter  shield  themselves  from  fraud,  gross  negligence  or  want 
of  care. 

2.  :  Contract:  Burden  of  proof ,    Where  the  receipt  of  a  common 

carrier  (an  express  company),  contains  a  stipulation  that  the  company 
are  not  to  be  held  liable  for  any  loss  or  damage  except  as  forwardent, 
nor  on  any  package  or  thing  for  over  $150,  unless  the  true  value 
thereof  is  in  such  receipt  stated,  and  where  the  receipt  failed  to  show 
any  value  of  the  goods  shipped,  but  where  on  the  trial  the  value 
thereof  proved  was  $592.53,  for  which  the  jury  in  the  court  below 
foond  a  verdict,  on  error  from  an  order  of  the  court  below,  setting  aside 
the  verdict,  held  that  the  company  was  not  bound  to  inquire  as  to 
the  true  value  of  the  goods,  but  the  shipper  having  received  such  a  re- 
ceipt, without  objection,  is  bound  by  its  terms:  that  tlie  burden  of 
bringing  notice  of  a  change  of  common  law  liability  home  to  the 
knowledge  of  the  shipper,  rests  npon  the  carrier,  but  that  established, 
the  burden  of  pcoYing  negligence  or  fraud  in  the  canier  in  thrown  ap<xi 
the  bhipper.  

NoTC—When  the  req;>oxiiibltll7  of  a  oommon  oanler  la  limited  bj  qpecialocmtnot,  tbe 
bnrden  of  proTlng  negligence  la  on  the  shipper.  (JT.  P.  Sailroad  Co.  v.  Befpufidt,  $ 
Kb0.,  624.) 
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3.  Supreme  Coubt:  Practice:  Error.  In  such  cases  where  the  record 
shows  a  conflict  of  testimony  as  to  negligfenoe,  and  where  the  court  be* 
low  granted  a  new  trial  on  the  groand  of  ezcestiTe  damagres,  the  Sn* 
preme  Court  may  notioe  any  substantial  error  fairly  raised  by  the  rec- 
ord, and  regard  the  ruling  complained  of  as  resting  upon  such  error; 
the  record  in  this  case  showing  error  in  that  the  court  below  required 
the  defendants  below,  after  the  plaintiff  filed  a  reply,  and  the  defend- 
ants moved  a  postponement,  immediately  to  proceed  to  trial .  HM^  that 
upon  the  whole  leoord  the  order  setting  aside  the  verdict  thoold  not  be 
reversed. 

Error  from  Leavenworth  District  Cowi. 

This  action  arose  in  Leavenworth  county  District  Court, 
and  was  brought  by  the  plaintiffs  in  error,  against  the  defend- 
ants in  error,  to  recover  the  value  ($692.53)  of  certain  goods 
purchased  by  plaintiffs  in  error,  in  Detroit,  Michigan,  and 
shipped  thence  to  Leavenworth  with  defendants  in  error. 
[*206]  The  evidence  showed  the  goods  to  have  been  shipped 
in  a  trunk,  which  defendants  below  claimed  they  never 
knew  the  contents  of,  but  delivered  the  same  to  the  plaint- 
iffs below,  at  Leavenworth.  The  plaintiffs  filed  their  peti- 
tion July  21,  1864.  The  answer  was  filed,  September  8, 
1864,  and  on  the  17th  day  of  November,  A.  D.  1864,  the 
plaintiffs  moved  for  leave  to  file  a  reply,  which  was  granted, 
and  under  objections  of  defendants,  the  reply  filed,  where- 
upon the  defendants  moved  for  a  continuance,  which  motion 
was  overruled  and  defendants  excepted.  A  jury  was  im- 
mediately called,  and  the  case  brought  to  trial  before  the 
jury,  who  returned  a  verdict  for  the  plaintiffs  of  $592.58. 

Defendants  moved  for  a  vacation  of  the  verdict  and  for  a 
new  trial  on  grounds:  2d,  because  the  court  irregularly  al- 
lowed the  filing  of  a  reply  on  the  day  of  trial,  against  the 
objection  of  defendants.  3d.  Because  defendants  were  sur- 
prised. 4th.  Because  of  error  in  the  assessment  of  the 
amount  of  recovery.  8th.  Because  of  the  refusal  to  grant  a 
continuance.  The  motion  for  a  new  trial  was  granted.  The 
plaintiffs  below  filed  a  bill  of  exceptions,  showing  the  evi- 
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dence,  and  among  the  rest,  the  receipt  of  the  express  com- 
pany ^iven  at  Detroit,  providing  as  follows:  '^Received  of 
Heaven  rich  Bros.,  one  trunk,  said  to  contain  merchandise, 

valued  at dollars,  and  marked  Julins  Kallman,  Lcav. 

enworth,  Elansas,  which  we  undertake  to  forward  to  Leav. 
enworth,  only  perils  of  navigation  excepted.  And  it  is 
hereby  expressly  agreed  that  said  express  company  are  not 
to  be  held  liable  for  any  loss  or  damage  except  as  forward- 
ers only,  nor  for  loss  or  damage  of  any  box,  package  or 
thing,  for  over  $150,  unless  the  just  and  true  value  thereof 
is  herein  stated,  nor  tor  any  loss  or  damage  by  lire,  nor  upon 
any  property  or  thing,  unless  properly  packed  and  secured 
for  transportation,  nor  upon  fragile  fabrics  unless  so  marked, 
etc."  The  evidence  as  to  the  cars  used  by  the  express  com- 
pany was  conflicting.  The  [*207]  court  below  granted  the 
motion  for  a  new  trial,  placing  it  upon  the  ground  of  exces- 
sive assessment  of  damages  by  the  jury. 

nemingray^  Oambell  and  Fitzwilliam^  for  plaintiffs  in 
error. 

Olottgh  <&  Wheats  for  defendants  in  error: 

1st.  The  bill  of  exceptions  does  not  disclose  whether 
any  or  what  evidence  was  adduced  on  the  motion  for  a  new 
trial.  The  grounds  assigned  are  sufficient.  It  will  be  pre- 
sumed that  the  grounds  were  sustained  by  evidence. 

2d.  The  reason  assigned  by  the  court  below  for  granting 
a  new  trial  has  nothing  to  do  with  whether  it  was  or  was 
not  error.  The  only  question  involved  is  can  the  court  here, 
from  the  record,  see  that  the  court  erred.  {McCreary  t?. 
Cockrill  et  al.^  ante^  p.  30.) 

3d.  The  court  ought  to  have  granted  a  postponement  af- 
ter the  filing  of  the  reply.  {Mallory  v,  Leibey^  1  Kas.,  98; 
Gomp.  L.,  142,  sec.  113,  p.  236,  sec.  2.) 

4th.  On  the  contract  proved  plaintiffs  could  recover 
only  «150. 


JANUAKY  TEKM,  1866.  201 

Opinion  of  the  Court. 

a.  The  bill  oi- lading  received  by  plaintiffs  prescribes  the 
terms  of  the  contract.  ( Anfrell  on  Car.,  sees.  223, 229, 250; 
1  GreeuL  Ev.,  sec  305;  May  v.  Bahcock  et  al.j  4  Ohio,  334, 
and  cases  there  cited;  Steamboat  Emily  v.  Carney  etal.j  6 
Eas.  *645;  1  Eernan,  492,  493,  and  cases.) 

b.  That  the  limitation  of  common  law  liability  expressed 
in  the  receipt  is  reasonable  and  valid.  (See  Angell  on  Car., 
sees.  233  and  note  1,  245  and  note  4,  253,  266;  9  Wendell, 
115.  See  also  Angell  on  Car.,  sees.  220,  224, 232, 234, 239, 
243  and  note  1,  250;  6  How.  [U.  S.],  834;  26  Vt.,  247;  1 
Eern.,  485.) 

[*208]  The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — Of  the  several  questions  raised  by  the  rec- 
ord in  this  case,  and  argued  with  much  industry  by  the 
counsel,  a  portion  only  will  be  considered  by  the  court  here, 
inasmuch  as  our  determination,  in  accordance  with  our 
views  of  the  law,  will  practically  dispose  of  the  case. 

The  iirst  is:  can  common  carriers  engaged,  generally,  in 
the  business  of  receiving  and  forwarding  goods,  wares,  mer- 
chandise, moneys,  etc.,  from  one  part  of  the  country  to  an- 
other, for  hire,  so  limit  their  liabilty  by  an  express  contract, 
or  qualified  acceptance  of  goods,  etc.,  for  carriage,  as  to  be 
liable  only  according  to  the  terms  of  such  contract  or  ac- 
ceptance. 

An  examination  of  the  authorities  bearing  upon  this 
point  will,  we  think,  show  that  they  may  do  so,  provided, 
however,  that  due  care  and  diligence  be  used  in  the  dis- 

« 

charge  of  their  trust.  But  carriers  cannot  in  this  way, 
shield  themselves  from  the  consequences  of  fraud,  gross 
negligence  and  want  of  care. 

Such  is  the  settled  doctrine  in  England,  and  this  conclu- 
sion has  there  been  arrived  at,  after  much  and  very  perse- 
vering judicial  investigation.  (See  Angell  on  Carriers,  sec 
220,  also  Story  on  Bailments,  sec.  549.)  The  decisions  in 
this  country  have  been  far  from  uniform  on  this  subject 
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In  New  York  it  has  been  expressly  held  that  a  oommoD 
carrier  could  not  restrict  his  obligation,  even  by  a  special 
contract.  {Oould  v.  Hilly  2  Hill.,  623.)  The  same  doctrine 
has  been  laid  down  by  the.  Supreme  Court  of  Georgia. 
{Fish  V.  Ro98y  2  KelL,  349.)  So  also  an  analogous  princi- 
ple was  asserted  by  the  Supreme  Court  of  Ohio  in  Janes  v. 
Voorhees  (10  Ohio,  145). 

But  it  is  to  be  remarked  that  latterly  and  since  the  opin- 
ion of  the  Supreme  of  the  United  States,  in  the  case  of  the 
^ew  Jersey  Steam  Navigation  Company  v.  Merchant's 
Bank  (6  How.,  U.  S.  R.,  344),  the  courts  of  New  York 
even  have  receded  from  the  doctrine  first  held,  so  [*209]  far 
as  respects  the  competency  of  carriers  to  make  special 
agreements,  and  have  adopted  the  views  expressed  in  the 
case  referred  to.  (See  Parsons  v.  Monteith^  13  Barb.,  358, 
and  Moore  v.  Evans^  14  Id.,  624.)  So  also  have  the  courts 
of  other  states  held.  Until  now  the  rule  may  be  said  to  be 
sustained  by  authority  that  a  common  carrier  may,  by  ex- 
press contract  or  agreement  with  the  owner,  so  far  vary  and 
change  his  relation  as  to  become  a  private  carrier.  (See 
Angell,  sees.  239,  245,  and  the  authorities  there  cited.)  See 
also  2  Greenleaf,  sec.  215,  where  he  holds  the  following 
language: 

'^It  is  now 'well  settled  that  a  common  carrier  may  qualify 
his  liability  by  a  general  notice,  to  all  who  may  employ  him, 
of  any  reasonable  requisitions  to  be  observed  on  their  part 
in  regard  to  the  manner  of  delivery  and  entry  of  parcels,  and 
the  information  to  be  given  to  him  of  their  contents,  etc., 
as  that  he  will  not  be  responsible  for  goods  above  the  value 
of  a  certain  sum,  unless  they  are  entered  as  such,  and  paid 
for  accordingly." 

Still  other  authorities  might  be  referred  to,  but  we  do 
not  deem  it  necessary  to  pursue  this  inquiry  further.  The 
defendants  in  this  case  were  common  carriers,  and  as  sndi, 
they  had  a  right  to  restrict  their  common  law  liability,  by 
notice,  if  brought  home  to  their  employer^  or  by  express 
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contract  or  special  acceptance.  In  this  case,  that  liability 
was  limited  bj  a  special  contract  set  out  and  contained  in 
the  bill  of  lading  or  receipt  given  by  the  express  company 
on  taking  charge  of  the  goods.  The  limitation  was  as  fol- 
lows: 

"And  it  i^  hereby  expressly  agreed  that  said  United  States 
Express  Company  are  not  to  be  held  liable  for  any  loss  or 
damage  except  as  forwarders  only,  nor  for  any  loss  or  dam- 
age of  any  box,  package  or  thing  for  over  $150,  nnless 
the  true  value  thereof  is  herein  stated,"  eta  No  value 
was  given  in  the  bill  of  lading  which  was  delivered  to  the 
shipper  by  the  express  company,  and  received  by  him  with- 
out [^210]  objection,  thus  consenting  and  agreeing  that  the 
plaintiffs  should  be  bound  by  its  terms.  If  he  had  desired 
to  make  the  company  responsible  for  the  full  value  of  the 
goods,  he  had  only  to  furnish  them  with  the  amount  and 
have  it  inserted  in  the  bill.  But  it  may  be  said  that  the 
company  were  bound  to  make  inquiry  as  to  the  value  of  the 
goods  if  they  desired  to  obtain  the  benefit  of  this  limitation 
upon  their  liability.  We  confess  that  we  are  not  able  to  see 
any  good  reason  for  making  such  a  requirement  a  condition 
precedent  in  such  case.  The  company  exhibits  to  the  em- 
ployer the  exact  conditions  upon  which  they  will  receive  his 
property  for  carriage,  to  which  he  may  assent  or  not  as  he  may 
choose.  If  he  assent,  we  think  he  should  be  bound  thereby. 
As  in  this  case,  if  the  real  value  of  the  property  was  $592.53, 
the  employer,  in  case  of  loss,  would  be  as  much,  nay 
more  interested,  in  having  such  value  trujy  stated  in  the  bill 
of  lading  or  receipt  as  the  company  could  possibly  be  in 
having  the  value  understated.  He  ought  then  to  have  made 
known  to  the  company  the  true  value  of  the  goods,  and 
more  especially,  as  the  limitation  upon  the  liability  of  the 
company  was  so  plainly  stated  in  the  receipt.  But  while  it 
is  true  that  carriers  may  limit  their  liability  in  the  manner 
pointed  out,  it  is  none  the  less  true,  as  we  have  already  ob- 
served, that  if  they  are  guilty  of  gross  neglect  in  the  dis- 
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charge  of  their  trust,  and  loss  is  occasioned  thereby,  thej 
will  be  liable  for  the  full  value  of  the  property  lost,  not- 
withstanding the  limitation.  It  is  only  when  such  carriers 
act  in  good  faith  and  use  due  care  and  diligence  in  and 
about  their  business  that  the  law  permits  them  to  have  the 
benefit  of  limitations  like  that  under  consideration.  This 
is  eminently  just.  But  when  carriers  liave  once  succeeded 
in  restricting  their  liability  by  special  contract  or  accept- 
ance, where  does  the  burden  of  proof  rest  as  to  the  question 
of  negligence?  The  authorities  seem  to  be  clear  and  uni- 
form on  this  point,  that  the  burden  of  establishing  the  fact 
of  negligence  is  [*211]  upon  the  plaintiff.  In  the  case  be- 
fore, referred  to  (6  How.,  344)  the  court  say:  "The  respond- 
ents having  succeeded  in  restricting  their  liability  as  carri- 
ers by  the  special  agreement,  the  burden  of  proving^  tliat 
the  loss  was  occasioned  by  the  want  of  due  care,  or  by 
gross  negligence,  lies  on  the  libelants,  which  would  be  oth- 
erwise in  1  he  absence  of  any  such  restriction."  So  also  in 
Angell  on  the  Law  of  Carriers  (sec.  276),  it  is  said  in  respect 
to  notices:  "It  has  been  shown  that  the  burden  of  proof  is 
on  the  carrier  to  show  a  knowledge  of  his  notice  in  the  per- 
son sending  the  goods,  but  when  that  is  made  fully  to  ap- 
pear, the  burden  of  proof  is  thrown  on  the  person  sending 
the  goods  to  show  negligence,  etc.,  in  the  carrier."  With 
how  much  greater  reason  ought  this  rule  to  apply  in  cases 
where  a  special  contract  has  been  made  between  the  parties, 
we  think  most  clearly  appears  in  this  instance.  It  was  not 
contended  in  this  cttse  but  that  the  plaintiff  would  be  entitled 
to  recover  the  sum  of  $150,  in  case  it  were  proven  that  the 
goods  were  lost.  This  proposition  being  established,  it  was 
then  incumbent  on  the  plaintiff  to  show  that  the  loss  had 
occurred  through  the  fraud,  misfeasance  or  gross  negligence 
of  the  company,  or  its  agents,  before  they  could  expect  or 
ask  to  recover  a  larger  sum.  The  record  purports  to  set  out 
all  the  evidence  in  the  case.  This  we  have  carefully  exam- 
ined, with  a  view  to  the  question  of  gross  negligence,  but 
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inasmQch  as  we  find  it  conflicting  beyond  all  hope  of  re- 
conciliation, we  hare  felt  impelled  to  forego  considering  this 
point  as  presented,  bnt  we  may  remark  in  passing  that  the 
decision  of  the  court  below,  upon  the  motion  for  a  new  trial, 
shows  that  the  testimony  upon  this  subject  was  not  suffi- 
cient, in  the  opinion  of  the  court,  to  justify  a  recovery  of 
more  than  the  sum  specified  in  the  receipt.  In  other  words, 
the  court  found  npon  consideration  of  the  motion,  not  only 
that  the  damages  were  excessive,  but  that  the  verdict  was 
not  sustained  b}'  sufficient  evidence. 

The  bill  of  exceptions  shows  that  the  court  granted  a 
[^212J  new  trial  on  the  ground  of  excessive  damages,  and 
y^t  it  is  insisted  for  the  defendant  that  this  court  may  con-, 
sider  other  objections  which  are  raised.  We  do  not  see  any 
objection  to  this  court  noticing  any  substantial  error  fairly 
raised  by  the  record,  and  if  we  find  such  error  to  exist,  to 
regard  the  decision  of  the  court,  on  the  motion  for  a  new 
trial,  as  resting  thereon.  The  rulings  of  the  court  in  refer- 
ence to  the  filing  of  the  reply  in  this  case,  and  requiring  the 
defendant  to  proceed  to  trial  immediately  thereafter,  not- 
withstanding objections  made,  may  have  tended  to  the  pre- 
judice of  the  defendant,  being  in  the  nature  of  a  surprise 
upon  him.  It  is  not  necessary  to  discuss  this  point,  how- 
ever, any  further  than  to  remark  that  it  was  strongly  urged 
npon  the  court  as  a  ground  for  a  new  trial,  and  may  have 
influenced  its  decision.  Taking  the  whole  case  together,  we 
are  unable  to  come  to  the  conclusion  that  the  court  erred 
in  granting  the  motion  for  a  new  trial. 

Affirmed  and  cause  remanded  with  instructions  to  the 
District  Court  to  proceed  with  the  new  trial. 

All  the  justices  concurring. 
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Alsph  Qojff  v.  Jahbs  B.  BusaKLL. 

1.  Summons:  lastte.  The  issuingf  of  sammons  by  the  clerk  of  the  Dis- 
trict Coart,  without  a  precipe,  is  not  an  enor  of  which  defendant  can 
complain.    In  such  case  the  clerk  might  safely  refnse  issne. 

2. :  Seal.    Where  the  summons  shows  that  no  seal  of  court  has 

been  provided,  the  clerk  may  ase  his  private  seal  (§  4,  ch.  68,  Comp.  L., 
1862);  but  private  seals  having  been  abolished  (§  6,  ch.  38,  Comp.  L., 
1862),  the  court  cannot  presume  the  clerk  had  a  private  seal,  and  the 
use  of  such  is  unnecessary.  The  use  of  a  scroll  by  the  derk  would  afford 
no  authentication  of  the  summons. 

8.  Judgment  ;  Presumption.  In  an  action  on  a  note,  after  due  service 
of  summons,  and  default,  where  the  record  shows  that  the  cause  waa 
tried  by  tiie  court,  the  plaintiff  consenting,  in  the  absence  of  exceptions 
it  will  be  presumed  that  the  court  below  had  sufficient  evidence  before 
it  for,  and  had  power,  to  render  the  judgment.' 

Error  from,  Bourbon  District  Court. 
[^213]  The  case  is  fully  stated  in  the  opinion. 

D.  P.  Lowe^  for  plaintiff  in  error: 

Ist.     As  to  want  of  precipe.    (Civil  Code,  sees.  64  and 

695.) 
2a.    As  to  want  of  seal.    (Constitution,  sec.  1,  article  3; 

Civil  Code,  sec.  68;  Comp.  L.,  p.  454,  sec,  4;  6  Ohio,  11.) 
3d.     As  to  the  rendition  of  judgment  by  the  court  with- 
out the  intervention  of  a  jury,  (Constitution,   ''Bill   oi 
Rights,"  sec.  5;  Civil  Code,  sec.  290.) 

4th.     That  the  errors  complained  of  were  available.  (Civil 
Code,  sec,  526.) 

JoJm  Martin^  for  defendant  in  error: 

As  to  first  point  (Civil  Code,  sees.  640,  595.) 


[1]  When  the  Imum  have  been  mide  np  In  *  cMe^  and  oas  of  the  pastias  ImM  to  ai^ 
pear  at  tha  trial,  U  li  oompetoDt  for  the  party,  who  ia  preaani,  to  aatnutt  tbe  Saraaa  to  Ilia 
ooort  for  dadaion  and  JudgnMofc  under  aaotion  389  of  the  Coda.  {J7.  P.  H'lr  (7<K  « 
HorfUVf  6  Kaa.,  SAl.) 
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3d.  Section  1,  article  3,  Oonstitntion;  Oomp.  L.^  451; 
Seeney's  O.  Code,  78,  note  1  to  aec  67. 

3d.  Civil  Code,  sees.  290  and  386;  Id.,  sees,  305,  647, 
549,  550,  540. 

4th.  The  Palmetto  Tovm  Campany  v,  Bueker^  (1  Eaa^ 
651);  Hurriphsrj/j  Terry  <b  Oo.  v.  Ballard  dh  JferriU^ 
Territorial  Sup.  Ot.,  MSB. 

The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — ^The  record  shows  that  this  suit  was  based 
upon  an  ordinary  promissory  note;  that  a  summons  was 
issued  and  duly  served  upon  the  defendant  below,  now 
plaintiif  in  error;  that  no  answer  was  filed  nor  appearance 
made  by  the  defendant;  that  the  cause  was  tried  by  the 
court,  amount  of  damages  assessed,  and  judgment  rendered 
[^214]  against  the  defendant  Ooff,  who  brings  the  case  to 
this  court  on  a  petition  in  error.  Several  errors  are  as- 
signed: 

First.  That  no  precipe  was  filed  with  the  clerk  of  the 
District  Court,  demanding  that  a  summons  issue  against 
the  defendant,  and  furnishing  the  amount  of  plaintiff's  de- 
mand.  It  is  true  that  it  was  the  duty  of  the  plaintiff 
to  file  such  a  precipe  with  the  clerk,  and  until  he  did  so, 
the  clerk  might  have  refused  to  issue  a  summons  and 
been  excused  thei*efor.  But  as  the  clerk  in  this  case  pro- 
ceeded to  issue  the  summons  required  by  law  with  the 
proper  indorsements  thereon,  setting'  forth  the  amount  of 
plaintifi's  claim,  we  are  unable  to  see  how  the  defendant 
could  be  at  all  prejudiced  by  the  failure  of  the  plaintiff  to 
file  a  precipe. 

The  plaintiff  in  error  further  complains  that  there  was  no 
seal  attached  to  the  summons  in  said  cause.  The  summons 
itself  shows  that  the  seal  for  the  District  Court  had  not 
been  provided.  To  meet  such  a  c^se,  section  4,  chap.  68, 
Comp.  Laws,  1862,  was  enacted.  It  provides  that  when  no 
seal  is  provided,  the  clerk  may  use  a  private  seal,  wherewith 
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to  anthenticate  the  process  of  the  court  Bnt  the  nse  of 
private  seals  under  our  law  is  considered  unnecessary.  In 
fact,  such  use  has  been  abolished  by  statute.  (Chap.  38, 
Coinp.  L.,  sec.  5  ) 

We  cannot,  therefore,  say  or  presume  that  the  clerk  who 
issued  the  summons  in  this  case  had  any  such  private  seal^ 
or  if  he  had,  that  it  was  or  could  be  anything  more  than  a 
private  scroll,  the  use  of  which  would  certainly  afford  no 
authentication  of  the  summons. 

The  remaining  grounds  of  error  complained  of  may  be 
considered  together. 

The  record  shows  that  the  cause  was  tried  by  the  court, 
the  plaintiff  consenting.  This  was  in  accordance  with  the 
provisions  of  section  290  of  the  Code,  which  provides  that 
"  the  trial  by  jury  may  be  waived  by  the  consent  of  the 
party  appearing,  when  the  other  party  fails  to  appear." 

[*215]  The  defendant,  Goff,  did  fail  to  appear,  and  the 
court  after  finding'  the  amount  due  from  the  defendant  to 
the  plaintiff  (which  we  are  bound  to  presume  was  done 
upon  sufficient  evidence),  proceeded  to  I'ender  judgment 
therefor.  Taking  the  whole  case  together  we  can  see  no 
error  at  all  prejudicial  to  the  rights  of  the  plaintiff  in  error. 
The  judgment  of  the  District  Court  must  be  affirmed. 

All  the  justices  concurring. 


Joseph  P.  Root  v.  Jaiobs  McGkew. 

1.  Stars  Decisis:  Judicial  salM,  The  dedsioo  in  Cuaie  v.  Douglass 
{ante  p.  117),  and  Benz  v,  Ralston^  (M3S.)«  relating  to  the  confirmation 
of  sales  made  by  sheriff  under  execation  of  a  homestead,  confirmed. 

Error  from  WywndotU  District  Court. 

The  execution  under  which  the  sheriff  levied  upon,  ap- 
praised and  advertised  the  lands  for  sale,  showed  upon  its 
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face,  that  the  return  day  thereof  was  the  19th  day  of  Jtme, 
and  the  sale  was  advertised  for  the  20th  of  Jane,  and  the 
execution  was  on  the  19th  of  June,  retnrned,  indorsed  that 
the  lands  were  not  sold  for  want  of  time,  and  an  alias  is* 
sued  npon  the  20th,  and  on  that  day  the  lands  sold. 

On  the  plaintiff  below  filing  his  motion  to  confirm  the 
sale,  defendant  below  filed  his  cross-motion  to  set  aside  the 
sale;  aflidavits  were  read  on  that  motion.  The  sale  was 
confirmed  by  the  coort  below  as  to  all  the  lots  levied  on. 
As  to  one  lot,  the  conrt  received  testimony  of  defendant  be- 
low, tending  to  show  that  that  lot  was  the  homestead  of  de- 
fendant, and  of  the  plaintiff  below  tending  to  show  that  de- 
fendant was  not  the  ^^owner"  of  the  prem  ises,  but  that  they  had 
been  traubferred  to  defendant's  wife  through  a  third  person. 
[*216]  The  order  confirming  the  sale  was  excepted  to  by 
defendant  be.ow,  who  brought  the  case  to  this  court. 

Jtsse  Cooper^  for  plaintiff  in  error. 

A.  B.  BarthUf  for  defendant  in  error: 

Ist  The  order  confirming  the  sale  was  discretionary 
and  not  appealable  from.  (Sees.  880,  449,  546,  Code;  i7a- 
sdton  V.  Wakeman^  8  How.  Pr.,  857;  Wak&man  v.  Pricey 
&  Comst,  384;  1  Id.,  43- 126-538-^85;  2  Id.,  86-186-269- 
568;  3  Comst.,  384;  16  Wend.,  869;  18  Id.,  860;  4  Id.,  173; 
1  Kern.,  276-279;  1  Kas.,  221.) 

2d.    The  proceedings  and  return  of  the  ofScer,  being  on 

.  their  face  regular,  the  conrt  was  bonnd  to  confirm  the  sale. 

(Oivil  Code,  Sec.  449;  86  Barb.,  571;  26  Id.,  874;  CAaUu 

V.  Wise  dk  Crookham,  2  Eas.,  193;  Eoehlerv.  Ball,  Id.,  860.) 

8d.'  The  land  not  belonging  to  plaintiff  in  error,  the  rul- 
ing below  did  not  prejudice  his  substantial  rights,  and  the 
exceptidn  is  therefore  immaterial.    (Civil  Code,  sec.  805.) 

The  opinion  of  the  court  was  delivered  by 

Cbozixb,  C.  J. — This  was  a  proceeding  to  reverse  an  or- 

14-3  KAS. 
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der  of  the  District  Oonrt  of  Wyandotte  connty,  confirming 
a  sale  of  certain  property  claimed  by  the  plaintiff  in  error, 
as  a  homestead. 

The  questions  presented  were  adjudicated  by  this  coart, 
at  the  January  term,  1865,  in  the  cases  of  Cu9ie  v.  Doug- 
lass et  al.j  antej  117,  and  Bern  v.  RaUtoUy  admmiatraior 
of  McCracken  et  al. 

The  order  confirming  the  sale  as  to  the  property  claimed 
as  a  homestead  will  be  reversed,  and  the  sale  thereof  set 
aside. 

All  the  justices  concurring.  « 


[«217]  Ephbaim  Butohsa  st  al.  v.  Jambs  0.  Auld  sr  ai«. 

1.  Etidencb:  Accounting^  etc.  On  the  trial  of  an  action  between  partners 
for  an  accounting  before  a  referee,  one  of  the  plaintiffis  below  being  on 
the  stand — a  witness  for  himself — and  having  admitted  that  he  had 
receiyed  and  disposed  of  bonds  belonging  to  the  firm,  it  was  error  for 
the  referee  to  refuse,  on  cross-examination,  an  inquiry,  whether  it  was 
not  a  fact  that  he  had  used  the  proceeds  in  payment  of  private  debts — 
the  object  of  the  investigation  being  to  discover  what  had  become  of 
the  assets  of  the  firm. 

2. .    In  such  case  one  of  the  defendants  below  having  testified  that 

he  and  his  sisters  kepi  a  boarding-hoase  for  the  firm,  and  that  he  was 
to  receive  $60  per  month  for  that  service,  where  such  contract  was 
claimed  to  be  in  parol,  and  was  denied  by  the  adverse  party,  it  was 
error  for  the  referee  to  reject  evidence  of  the  value  of  the  services,  as  the 
existence  of  such  contract  might  be  disproved  which  the  party  render- « 
ing  the  services  might  anticipate,  and  in  which  case,  he  would  be  en- 
titied  to  the  value  of  his  services. 

£bror:    Dismissal.    The  Supreme  Court  is  not  now  authorised  to 
dismiss  a  petition  in  error  for  tiie  reason  that  it  was  not  brouc^t  up 

within  thirty  days  after  notice. 

Error  from  Atchison  District  Court. 

This  action  arose  in  Atchison  county — ^^was  brought  bj 
the  defendants  in  error  against  the  plaintiffs  in  error,  No- 
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vember  14,  1860,  claiming  a  copartnership  with  them  in 
the  business  of  contractors  in  building  of  railroads,  alleging 
the  existence  of  long  copartnership  accounts,  a  want  of 
assets  on  the  closing  up  of  the  affairs  of  the  copartnership 
in  March,  A.  D.  1856;  that  the  plaintiffs  below  had  drawn 
from  the  proceeds  of  the  firm  $2,378.69,  and  the  defendants 
below  $7,244.90;  claiming  judgment  for  $2,433.10,  with  in- 
terest, etc. 

The  defendants  set  forth  as  defenses:  1st.  The  two 
years  statute  of  limitations.  2d.  An  admission  of  the  part- 
nership, but  that  plaintiffs  did  not  furnish  their  share  of 
the  capital  stock — that  the  accounts  were  incorrect,  praying 
an  accounting  and  judgment.  To  this  answer  a  demurrer 
and  a  reply  were  interposed.  The  action  was,  by  the  court, 
[*218].with  consent  of  parties,  ordered  to  be  referred  to 
John  M.  Price,  as  special  master,  to  take  a  mutual  account 
and  report. 

The  main  questions  involved  in  this  case  arose  upon  the 
trial  before  the  referee,  the  facts  relating  to  which  are  fully 
set  forth  in  the  opinion. 

The  referee  filed  a  report  in  which  he  found  the  facts  and 
the  law,  and  in  favor  of  the  plaintiffs  below  for  $1,974.86, 
with  interest.  A  bill  of  exceptions  was  allowed  by  the 
referee,  presenting  the  rulings  complained  of  in  this  pro- 
ceeding, and  exceptions  were  taken  to  his  report. 

Otis  <&  Glickj  for  plaintiffs  in  error: 

1st.  The  discretion  of  the  court,  with  relation  to  the  ad- 
mission of  testimony,  is  controlled  by  certain  fixed  rules  of 
law.  (1  Qr.  Ev.,  sec.  467;  2  Phil.  Ev.,  407-8-9;  2  0.  &  H. 
Notes  to  Phil.  Ev.,  701,  note  360;  1  Stark.  Ev.,  180;  Mo- 
Crackm  v.  West,  17  Ohio,  16,  24.) 

2d.  As  to  admissibility  of  questions  on  cross-examina- 
tion of  plaintiff  below,  as  to  what  became  of  the  proceeds 
of  the  company  bonds,  which  he  stated  he  disponed  of,  was 
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cited.  {Moody  v.  Rockwell,  17  Pick.,  490,  491-2-8.)  De- 
fendant  bad  a  right  to  inquire  what  became  of  the  proceeds, 
and  by  leading  qaestions. 

3d.  As  to  the  evidence  of  the  valne  of  the  services  of  de- 
fendants below  in  keeping  board ing-honse  for  the  company, 
it  was  contended  that  failure  to  prove  the  contract  as  claimed 
would  not  deprive  the  party  of  the  value  of  his  services,  and 
the  inquiry  was  material. 

Cdssius  G.  Foster y  for  defendants  in  error: 

1st.  No  motion  for  a  new  trial  was  made  in  the  conrl 
[*219]  below.  This  court  cannot  pass  upon  the  exceptions 
to  the  report  of  the  referee,  without  some  action  of  the  court 
below  thereon.    (Code,  sec.  301.) 

2d.  No  motion  to  vacate  the  report  was  made  in  the 
court  below.  The  questions  involved  in  the  record  are  not, 
therefore,  in  a  condition  to  bo  available  to  plaintilis  in  er- 
ror. {Dunning  V,  Smith,,  2  Wend.,  303;  Lakinv,  N,  Y. 
€&  E.  if.  Go.,  11  flow.,  412;  Civil  Code,  sees.  307,  309,  310. 
555.) 

The  petition  in  error  was  not  in  time.  (Sec  4,  Amend, 
to  Code  of  1860.  See  Oivil  Code,  sees.  527,  535;  Maindda 
V,  DowU/ng,  4  Ohio  S.,  500.) 

3d.  The  exceptions  were  not  material.  {UolesUr  et  al. 
V.  Reeener,  9  Oilio  St.,  1;  S coven  v.  State^  6  Id.,  288;  Rey^ 
nolds  V,  Ex.  of  Rogers,  5  Ohio,  171;  May  v.  Utate^  14  Id., 
467,  502;  Widden  v.  Seel&y,  40  Maine,  256;  2  Comst.,  98; 
1  Ala.,  517;  Nash  P.,  650;  17  Ohio,  495;  7  Id.,  212;  6  Id., 
509;  7  Iredell,  243;  12  Wend.,  404;  6  Ducr,  102;  2  E.  D. 
Smith,  58,  496.) 

4th.  They  are  technical.  (1  Ohio,  357;  5  Id^  109;  2 
Ohio  St.,  167.) 

5th.  As  to  coDstruction  of  exceptions.  (9 Ohio  St.,  1;  18 
Ala.,  719;  21  Id.,  204;  40  Maine,  278;  7  Miss.,  293.) 

6th.    Plaiotiif  in  error  must  show  error  affirmatively. 
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7th.  As  to  rejecting;  evidence  of  the  disposition  of  the 
proceeds  of  the  bonds  sold  by  plaintifls  in  error.  (1  Or.  Et., 
sec.  440-41 ;  Orowdl  v.  W.  JS.  Banky  8  Ohio  St.,  406.) 

The  plaintiflFs  were  charged  with  those  bonds;  where 
their  proceeds  went  to  becomes  immaterial,  and  the  conrt 
had  a  discretion  to  reject  the  evidence.  (1  G-reenl.  Ev.,  sec. 
449.) 

8th.  Evidence  of  the  value  of  the  services  in  keeping 
boarding-house  was  rightly  rejected,  as  the  party  offering  it 
claimed  it  on  contract,  in  which  the  price  was  fixed.  The 
price  agreed  upon  is  the  only  admissible  evidence  of  valne. 

[*220]  The  opinion  of  the  conrt  was  delivered  by 

Gbozibb,  C.  J. — The  action  in  the  court  below  was  institu- 
ted  by  the  defendants  in  error  to  recover  of  the  plaintiffs  in  er- 
ror certain  moneys  alleged  to  be  due  them  on  a  partnership 
account.  The  determination  of  the  case  requiring  an  inves- 
tigation of  mutual  accounts  and  an  examination  of  the 
books  of  the  partnership,  it  was  sent  to  a  referee  for  trial, 
whose  report  was  conlirmed  and  judgment  rendered  thereon 
for  defendants  in  error. 

During  the  trial  before  the  referee,  certain  exceptions 
were  taken  to  his  rulings  upon  the  admissibility  of  testi- 
mony, among  which  were  the  following: 

One  of  the  plaintiffs  below  being  upon  the  stand  as  a  wit- 
ness on  his  own  side  of  the  case,  having  admitted  that  he 
had  received  and  disposed  of  to  sundry  persons  certain  rail- 
road bonds  belonging  to  the  firm,  was  asked  on  cross-ex- 
amination if  It  was  not  a  fact  that  he  had  used  the  proceeds  in 
paymeu  t  of  private  debts.  To  the  asking  of  whicli  ques- 
tions the  opposite  party  objected,  and  the  objection  was 
sustained. 

The  object  of  tlie  investigation  being  to  discover  what  had 
become  of  the  assets  of  the  firm,  how  much  each  had  put 
in,  and  each  had  taken  out,  the  party  asking  the  question 
had  a  right  to  show  what  had  become  of  these  bonds.     When 
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thev  were  Bold  the  proceeds  belonged  to  the  firm,  and  if  the 
party  who  received  the  proceeds  had  applied  them  to  the 
payment  of  his  private  debts,  he  was  to  that  extent  indebted 
to  the  firm.  The  plaintiffs  in  error  had  a  right  to  know 
whether  he  had  accounted  to  the  firm  for  them,  and  the  read- 
iest way  to  ascertain  that  fact  was  to  interrogate  the  man 
who  had  received  and  sold  them.  The  referee  erred  in  sas- 
taining  the  objection. 

One  of  the  plaintiffs  in  error  having  testified  that  he  and 
his  sisters  kept  a  boarding-house  for  the  firm,  and  that  he 
was  to  receive  sixty  dollars  per  month  for  that  service,  was 
asked  the  valne  of  those  services,  to  which  question  objection 
[^21]  was  made  and  sustained.  This  was  error.  The  con- 
tract, if  there  was  one  at  all,  was  a  parol  one,  the  existence 
of  which  was  denied  by  the  other  party;  testimony  might 
be  introduced  denying  its  existence,  sulBcient  to  overcome 
the  proof  in  support  of  it,  in  which  event  the  party  render- 
ing the  services  would  be  entitled  to  what  they  were  reason- 
ably worth.  He  was  not  obliged  to  wait  until  the  counter- 
vailing proof  was  in,  but  had  a  right  to  anticipate  that  con- 
tingency. Such  has  always  been  the  rule.  The  referee 
erred  in  excluding  it. 

Many  other  questions  are  made,  but  as  the  foregoing  re- 
quire a  reversal  of  the  judgment,  and  the  remainder  are  not 
likely  to  arise  in  another  trial  of  the  cause,  they  need  not  be 
considered. 

It  was  claimed  on  the  part  of  the  defendants  in  error  that 
because  the  cause  was  not  brought  to  this  court  within 
thirty  days  after  what  was  supposed  to  be  notice,  it  ought 
to  be  dismissed.  It  is  sufficient  in  this  behalf  to  say  that 
before  the  hearing  in  this  court  an  act  was  passed  prohibiting 
the  court  from  dismissing  a  cause  for  that  reason. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  sent  back  with  instructions  to  that  court  to  set  aside 
the  report  of  the  referee. 

All  the  justices  concurring. 
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D.  D.  BuBNBs  y.  B.  8.  MoCttbbin. 

1.  Lakdlorp  akd  Tsnaht:  Liose  eantirued.  Where,  in  a  lease,  it 
was  stipulated  that  if  the  lessees  &iled  to  pay,  Ist,  rent  at  a  certain 
time;  or,  2d,  taxes,  etc.,  or  to  refund  those  paid  by  lessor,  the  lease 
shonld  be  forfeited;  and  where  the  lease  contained  afterwards  an  inde- 
pendent stipulation  that  the  lessee  should  not  assign  the  lease  without 
the  written  consent  of  the  lesscfr,  with  no  penalty  expressed,  it  was 
Mdt  that  where  the  parties  have  made  written  contracts  with  express 
stipulations,  it  is  not  tiie  policy  of  the  court  to  extend  them  by  implica* 
tion;  having  expressed  some  conditions,  they  are  presumed  to  have 
expressed  all. 

2. :  Payment  of  rent.    Where  such  lease  is  silent  as  to  the  place 

of  payment  of  rent,  it  will  be  presumed  that  the  place  intended  was  at 
the  place  (at  least  in  the  city,  the  lessors  being  non-residents  of  the 
State  and  having  no  agent}»  where  the  leased  property  was  situated. 

8.  — .  Where  such  lessors  were  accustomed  to  collect  rent  them- 
selves, and  the  rent  was  due  July  1st,  and  where  the  lessors  were  not 
in  the  State  until  the  5th,  when  the  rent  due  was  tendered,  held  that 
a  sufficient  and  substantial  compliance  with  the  terms  of  the  lease  was 
shown. 

4.  ;  Tender.    Where  the  record  in  such  case  shows  that  before  the 

commencement  of  the  suit  the  lessees  tendered  the  amount  paid  by  the 
lessors  for  taxes,  etc.,  held  that  the  lessees  thereby  complied  with  the 
terms  of  the  lease. 

» » 

[*222]  Error  from  AbcKuon  District  Court. 

This  case  was  submitted  to  the  court  on  the  agreed  state- 
ment that  the  plaintiff  below  leased  the  premises,  a  lot  in 
Atchison,  to  Charlotte  A.  Crowell,  by  a  written  lease,  dated 
April  1,  1862,  in  consideration  of  $180  per  year  for  the 
term  of  four  years,  on  conditions  of  payment  of  certain 
taxes  and  assessments,  special  and  general,  said  lessee  agree- 
ing to  refand  any  portion  of  the  aforesaid  taxes  that  the 
lessors  may  pay.  In  default  of  which  and  of  the  payment 
of  the  notes  prpvided  to  be  given  for  such  rent,  according 
to  their  tenor  at  maturity,  the  said  lessee  to  be  liable  to  be 
dispossessed  without  notice  or  the  privilege  of  removing 
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any  implements  belonging  to  the  lessee.  Then  follows  a 
provision  making  rent  payable  qnarter-yearly,  secared  by 
notes  drawing  interest,  after  maturity,  at  20  per  cent  per 
annum.  Then  tbllowa  this  stipulation:  ^^It  is  further 
agreed  this  lease  shall  not  be  assigned  *  *  *  without  the 
written  consent  of  the  lessor." 

That  the  lessee  assigned  the  lease  and  her  improvements 
on  tiie  premises  to  P.  and  P.  to  H.  and  H.  to  defendants 
below  without  consent  of  lessors  in  writing;  that  the  taxes 
were  not  paid  by  the  lessee  or  her  assignees;  that  P.  on  the 
5th  day  of  July,  1864,  tendered  to  the  plaintiffs  in  error 
[*223]  the  sum  due  on  the  note  maturing  July  1st,  1864, 
and  the  taxes  the  plaintiffs  were  compelled  to  pay;  that  the 
lessors  reside  iii  Missouri;  that  the  tender  was  made  on 
their  first  business  to  Atchison,  after  the  assignment;  that 
the  amount  tendei'ed  was  i*efnsed  by  lessors  on  the  ground 
that  the  lease  had  been  forfeited,  and  who  demanded  posses- 
sion, which  was  refused;  that  the  improvements  put  upon 
the  leased  lot  were  worth  $1,200,  and  that  plaintiffs  were 
not  in  the  city  on  the  day  the  rent  became  due,  and  not  till 
five  days  thereafter. 

The  court  found  his  conclusions  of  fact  as  agreed  upon, 
and  his  conclusions  of  law,  and  rendered  judgment  for  de- 
fiemdauts  below,  to  which  the  plaintiffs  excepted.  A  motion 
for  a  new  trial  was  made  and  overruled,  which  niling  was 
also  excepted  to.  The  case  was  brought  to  this  court  on  a 
petition  alleging  errors  in  the  court  in  overruling  the  motion 
for  a  new  trial  and  in  rendering  the  judgment 

Otis  <fe  Olick^  for  plaintiffs  in  error: 

The  lease  was  forteited  because, 

1st.     It  was  assigned  without  consent  of  plaintifi. 

2d.  The  taxes  had  not  been  paid  as  provided  by  the  lease. 
{Byram  v.  Rogers^  8  Minn.,  281;  Oamerv.  nam/nahy  — 
Duer  R.) 

3d.    The  tender  did  not  cure  the  forfeiture,  as  the  whole 
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rent  became  dne  ingtantly  as  a  qaarterlj  installment  was  not 
paid  in  time,  and  the  whole  snra  was  not  tendered.  It  was 
not  necessary  to  state  in  the  lease  that  it  shonld  be  forfeited 
on  default  or  violation  of  its  terms.  (4  Kent's  Com.,  122.) 
A  court  of  eqnitj  will  not  reh'evo  against  a  forfeiture 
r*224]  incurred  by  alienation  or  other  condition  broken. 
(Taylor's  Land,  and  Ten.,  sec.  496;  2  Story's  Eq.  Jur.,  sec 
1824.) 

Beta  M.  Hughes^  for  defendants  in  error: 

1st  The  lease  being  silent  as  to  the  place  of  payment  of 
rent,  the  law  presumes  it  to  be  where  the  leased  property 
is.  {AUhouBev.  Ramsey^  6  Wheat,  631;  Ohit  on  Con., 
781  [9th  ed.];  4  Wend.,  818;  16  John.,  222;  6Denio,468; 
6  Cow.,  725;  Taylor  L.  and  Ten.,  sec.  892.) 

2d  The  forfeiture  of  the  lease  existing  July  Ist,  was 
cured  by  the  tender,  the  landlord  not  having  in  the  mean- 
time re-[)06ses8ed  himself  of  the  premises.  (Taylor  L.  and 
Ten.,  495;  8  Mod.,  845;  1  Miles  R.,  75;  Black's  R.,  746; 
10  Vcs.,  6,  7;  12  Id.,  475;  16  Id.,  406;  3  Ves.  and  B.,  24; 
2  Story  Eq.,  sees.,  1814,  1315,  1816.) 

Substantial  performance  of  a  condition  is  sufficient — non- 
performance excused  when  occasioned  by  adverse  party. 
(Taylor's  L.  and  Ten.,  sec.  289.)  PlaintiflF's  absence  pre- 
vented  performance. 

8d.  The  tender  of  the  amount  of  taxes,  etc.,  was  a  com- 
pliance with  the  lease. '  The  amount  due  could  be  ascer- 
tained by  computation.  (Taylor  L.  and  Ten.,  sec.  495;  7 
John.,  235;  4  Munf.,  832;  2  Price,  200;  7  Paige,  850.) 

4th.  By  its  terms  an  assignment,  without  consent  of  les- 
sors, does  not  forfeit  the  lease,  but  the  lease  specifically 
points  out  whatshall  forfeit  it  Its  provisions  in  this  respect 
will  not  be  extended.  (Broom's  Maxims,  581;  Taylor's  L. 
and  Ten.,  sees.  290,  291,  402,  588,  689;  Spear  v.  FuUer^  8 
N.  H.,  174;  1  Wash.  Real  Prop.,  818,  sees.  7,  8;  8  Dana, 
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586;  6  Seld.,  9;  1  Dutch,  292;  8  Ciieh.,  286;  2  Ring.,  18; 
1  B.  and  Ala.,  716;  Doe  v.  Ooodvom^  4  M.  and  S.,  265; 
Story  Eq.,  sec  1324.) 

5tb.  Any  forfeitnres  were  waived  or  cxured.  (Taylor's 
L.  and  Ten.,  sec.,  497;  8  Watts,  66;  2  N.  H.  160;  6  Oow., 
448.) 

[♦225]  The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — ^The  plaintiffs  brought  their  action  against 
R.  S.  McOnbbin  to  recover  the  possession  of  certain  lease- 
hold property  in  the  District  Court  of  Atchison  county. 
The  cause  was  tried  by  the  court  upon  an  agreed  statement 
of  facts  and  judgment  rendered  for  the  defendant. 

Plaintiffs  then  moved  the  court  for  a  new  trial,  which 
was  refused,  and  they  bring  the  case  here  on  a  petition  in 
error.  On  the  trial  below  the  plaintiffs  contended  that  the 
lease  by  virtue  of  and  under  which  the  property  was  held, 
had  been  forfeited. 

1st,  Because  it  had  been  assigned  without  license  from 
the  plaintiff;  2d,  For  non-payment  of  taxes;  and  8d,  Non- 
payment of  rent.  The  court  found  that  the  lease  had  not 
been  forfeited  for  the  reasons  stated,  or  either  of  them,  and 
that  the  defendant  was  entitled  to  the  continued  possession 
of  the  property.  Was  this  finding  erroneous?  It  was  stip- 
ulated in  the  lease  that  the  lessee  should  forfeit  the  term: 
1st,  If  the  lessee  failed  to  pay  the  rent  when  due,  and  2d, 
If  the  lessee  failed  to  pay  taxes  and  assessments  levied  upon 
the  property,  or  to  refund  the  amount  of  the  same  to  the 
lessors  in  case  they  should  pay  them. 

After  this  agreement  concerning  forfeiture  of  the  term, 
and  not  connected  therewith,  there  is  the  further  stipula- 
tion that  the  lessee  should  not  assign  the  lease  without  the 
written  consent  of  the  lessors.  No  penalty  is  expressly 
provided  in  case  of  a  breach  of  this  part  of  the  lease,  and  nn* 
less  the  penalty  of  forfeiture  is  held  to  extend  to  it  by  im- 
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plicatioD,  there  coald  have  been  no  intention  on  the  part  of 
the  contracting  parties  to  provide  one,  bat  to  leave  the  par- 
ties to  determine  their  rights  in  this  respect  under  the  law 
applicable  to  such  cases. 

We  are  not  disposed  to  favor  this  doctrine  of  implication, 
and  more  especially  when  applied  to  those  cases  where  par- 
ties have  entered  into  written  contracts  with  express  condi- 
tions. The  rule  is  that  "when  parties  have  entered  [*226]  into 
written  engagements  with  expressed  stipulations,  it  is  man- 
ifestly not  desirable  to  extend  them  by  implication ;  the  pre- 
sumption is,  that  having  expressed  some  they  have  expi*essed 
all  the  conditions  by  which  they  intend  to  be  bound  under 
that  instrument." 

We  think  that  a  fair  construction  of  the  terms  of  the  con- 
tract in  this  case  justified  the  court  below  in  holding  that 
the  parties  thereto  did  not  provide  a  forfeiture  of  the  lease 
in  case  the  lessee  should  assign  it  without  consent  of  the 
lessors.  The  authorities  sustaining  this  view  are  very  nu- 
merous. 

But  the  plaintiffs  claimed  that  the  lease  was  forfeited  on 
account  of  non-payment  of  rent  when  due  and  non-payment 
of  assessments  and  taxes.  The  agreed  statement  shows  that 
the  rent  was  due  on  the  1st  day  of  July;  that  the  plaintiffs 
resided  out  of  the  State,  having  no  agent  therein;  that  it 
was  their  custom  to  collect  the  rent  themselves;  that  on  the 
5th  day  of  July,  that  being  the  first  time  any  of  them  had 
been  in  the  city  where  the  property  was  situated,  the  de- 
fendant tendered  to  them  the  installment  of  rent  due  on 
the  1st. 

The  lease  is  silent  as  to  the  place  where  the  rent  should 
be  paid  as  it  became  due.  It  must  be  presumed  then  that 
the  parties  intended  it  should  be  paid  at  the  place,  or  at 
least  in  the  city  where  the  leased  property  was  situated. 
The  tenant  could  not  expect  to  go  out  of  the  State  to  hunt 
up  the  lessors  and  tender  the  rent.    This  would  be  asking 
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too  much  of  him — Id  fact  reqniriug  him  to  attend  to  that 
which  should  be  the  care  of  the  lessors. 

We  think  that  the  case  most  clearly  shows  that  it  was 
the  f'iult  of  the  plaintiffs  that  the  rent  was  not  paid  nor 
offered  to  be  paid  until  four  or  five  days  after  it  fell  due, 
and  that  the  defendant  did  pay  the  rent  or  offered  to  pay 
it  on  the  first  opportunity.  A  substantial  compliance  with 
the  terms  of  an  agreement  or  performance  of  a  condition, 
is  sufficient,  and  when  the  non-performance  of  a  condition 
[*227]  by  one  party  is  occasioned  by  the  act  of  the  other 
party,  it  may  be  excused. 

In  respect  to  the  non-payment  of  taxes  and  assessments 
the  case  shows  that  the  defendant  tendered  the  amount 
which  had  been  paid  by  the  lessors  on  the  5th  day  of  July, 
and  before  the  commencement  of  this  suit.  The  lease  pro- 
vides that  the  lessee  shall  pay  all  taxes  and  assessments 
or  refund  to  the  lessors  the  amount  of  the  same,  if  they 
should  be  obliged  to  pay  such  taxes  by  retison  of  the  failure 
of  the  lessee  to  do  so.  It  is  plain,  therefore,  that  the  lessee 
had  the  right  to  refund  to  the  plaintiffs  the  amount  of  taxes 
and  assessments  paid  by  them,  and  thus  save  himself  from 
the  penalty  of  forfeiture.  The  defendant  did  all  that  the 
right  of  the  case  and  the  terms  of  the  lease  required  of  him. 
We  are,  therefore,  of  the  opinion  that  there  is  no  errror  in 
the  judgment  of  the  court  below.    Judgment  affirmed. 

All  the  justices  concurring. 


Akdbbw  J.  Boston  v.  T.  S.  Wbioht. 

1.  Attaohmbnt:  Affidavits,  Neither  the  affidavit  for,  nor  the  order  of 
attachment,  are  embraced  in,  nor  are  they  pleadings,  which  admit  of 
an  answer. 

2.  Parties.  In  an  action  brought  by  B.  against  G.  in  which  bnot 
claimed  by  W.  were  attached  as  the  property  of  G.,  ketd  that  an  or- 
der making  W.  a  party  defendant,  and  who  set  up  his  claifai  to  the  land 
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and  obtained  a  verdict,  was  error  and  not  aathori^  by  section  47  of 
the  Civil  Code. 

8.  Attagbkxnt:  Dissolution,  The  object  of  an  attachment iB  to  secore 
a  fund  to  be  applied  in  satisfaetion  of  the  jodgment.  In  caae  of  fail- 
ore  to  obtain  one,  the  attachment  fails.  Dissolation  of  an  attachment 
doee  not  defeat  the  action;  the  attachment  is  auxiliary  to  the  actum.' 

Error  from  Broton  District  Court. 
Thb  facts  are  stated  in  the  opinion. 
[*228]  W.  W.  Outhriey  for  plaintiflF  in  error: 

Ist.  Attachment  is  a  provisional  remedy  merely. 
Wright  coald  not  come  in  to  defend  in  the  case  stated  in 
the  petition.    (Note  3,  Seney's  Code,  p.  66.) 

2d.  The  answer  of  Wright  below  is  no  answer  in  the 
cause.  The  proceeding  was  not  the  legal  mode  of  dissolv- 
ing the  attachment. 

8d.  There  was  no  foandation  for  the  verdict;  the  mo- 
tion for  a  new  trial  should  have  been,  therefore,  granted. 
(Seney^s  Ohio  Code,  120,  n.  1.) 

Jokn  MaHin^  for  defendant  in  error: 

1st.  The  action  is  a  proceeding  in  rem;  the  owner  of 
the  real  estate  attached  was  a  proper  party.  (Civil  Oode, 
sees.  42,  48.)  The  rights  of  the  parties  could  be  tried  in 
this  proceeding  without  prejudice  to  the  rights  of  any 
party. 

2d.  The  attachment  would  reach  only  the  interest  of  de- 
fendant McGruire  in  the  land  at  the  time  of  the  levy.  If 
he  had  none,  no  one  could  be  prejudiced  by  a  verdict  in 
Wright's  favor,  for"  the  attachment  would  be  no  lien  upon 
the  land.    (1  Ohio,  267;  18  Id.,  668;  18  Id.,  322;  3  Id., 

[1]  Ai  to  ftttochmeafc,  genenUy,  see  Campbell «.  Hall  (1  Kad.',  488),  And  note;  Also 
Kokn  «•  JuiUci  (1<L^  311)  aad  note.  An  order  of  &  Joetloe  of  the  peeoe  diMolving  an  eft* 
tadunent  tinder  1 68  of  the  Joetloee*  act,  to  not  a  "final  Judgmnnt"  wlthJn  the  meaning  of 
S 190  of  the  Jnetloee'  act  relating  to  appeala;  and  therefore  no  appeal  will  lie  from  enoh 
ao  order  fto  the  District  Court.   iBtUehfer  «.  Tayhr,  18  Ess.,  668.) 
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parties  before  it,  when  it,  can  be  done  withont  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights,  but  when  a 
determination  of  the  controversy  cannot  be  had  withont  the 
presence  of  otiier  parties,  the  court  must  order  them  to  be 
brought  in." 

The  controversy  between  parties  in  an  action  is  determ- 
ined by  the  pleadings,  of  which,  as  we  have  before  seen, 
attacliraent  proceedings  constitute  no  part  And  with  that 
controversy  in  the  present  case,  as  between  Boston  and 
McGuire,  no  one  will  say  that  Wright  had  or  could  have 
[*23l]  anything  to  do.  Indeed,  his  answer  shows  that  he 
had  no  interest  whatever  in  it.  If  these  views  be  correct, 
the  section  referred  to  gives  no  authority  for  making  Wright 
a  party  defendant  in  this  cause.  We  think  that  the  court 
erred  in  making  the  order,  and  that  the  error  was  such  as 
would  prejudice  the  substantial  rights  of  the  plaintiff.  The 
court  should  have  granted  the  motion  for  a  new  trial.  Judg- 
ment reversed,  and  the  case  remanded  with  instructions  to 
the  court  below,  to  grant  a  new  trial,  and  to  overrule  the 
motion  of  T.  8.  Wright  to  be  made  a  party  defendant. 

All  the  justices  concurring. 


AuoATir^^  Gabsbtt  v.  Samcbl  N.  Wood. 


1.  Rbplbviit:  Justice's  jurisdiction,  A  jastioe  of  the  peaoe  under  sec. 
181  of  the  **  Jostices*  Act/*  may  try  am  action  in  replevin  only  when 
the  proper^  is  of  less  value  than  one  hundred  dollars.  If  in  any  sta^e 
of  the  proceeding  it  shall  be  ascertained  that  the  value  amoonts  to 
that  sum,  although  it  may  have  been  appraised  at  less,  his  jurisdiction 
is  ousted. 

2.  :  Appraisement.  The  appraisement  required,  is  merely  for  fix- 
ing the  amount  of  the  undertaking.' 

3.  '  :  Judgment,  Section  141  of  the  justices*  act  (Comp.  L.  1882, 
p.  641)  does  not  authorize  a  judgment  for  the  value  and  the  damagea 


[1]  ThOMtaal  vaht^ln  omm  of  tUs  kliid  matt  be  uoactrinad  at  tiM  tOtL  (XmImm  «. 
R^ttTt  4  Km.,  S17.) 


JANUARY  TERM,  1866.  236 

Brief  of  Flaiatiff  in  Error. 

for  detention.  If  the  propertjr  has  been  deliyered  to  the  plaintiff  and 
the  jury  find  for  the  defendant,  and  find  the  value  lees  than  $100,  and 
damages  for  withholdinfl:  less  than  that,  the  judgment  required  by  sec. 
141  is  to  be  rendered.  If  the  property  cannot  be  returned,  the  pro- 
ceeding  is  assimilated  to  an  action  in  trorer,  the  measure  of  damages 
being  the  value  of  the  property  at  the  time  of  conversion.  The  judg- 
ment may  be  in  the  alternative,  and  before  the  rendition  the  justice  is 
not  required  to  ascertain  whether  the  property  can  be  returned.* 

5.  !  For  defendant.    The  form  of  the  judgment  of  a  justice  of  the 

peace  in  an  action  of  replevin,  when  for  the  defendant,  should  be  that  he 
have  return  of  the  property  and  the  damages  found  by  the  jury  for  its 
detention,  if  return  can  be  had,  and  if  return  cannot  be  had  then  for 
the  value  and  costs  in  either  case. 

f*232|  6  GxecuTiON :  In  replevin.  The  final  process  in  such  oases  should 
direct  the  officer  to  return  the  property  and  make  the  damages,  and  in 
case  he  shall  not  be  able  to  find  the  property,  then  he  shall  make  the 
amount  of  the  value  as  found. 

7.  Judombnt:  Cctee  at  bar.  When  the  record  shows  that  in  such  case  a 
judgment  was  rendered  **  fbr  the  sum  of  ninety-five  dollars,  the  value 
of  the  property  or  the  return  thereof,  and  also  twenty  dollars  damages, 
and  for  costs  of  said  suit,  taxed  at  fifteen  dollars,*'  held  that  this  is 
not  a  judgment  for  one  hundred  and  fifteen  dollars,  and  is,  though  not 
very  formally  correct,  substantially  the  judgment  required  by  the 
statute. 

8.  JusTiCB  OP  THB  Pb\cb:  Practice.  When  it  can  be  ascertained  from 
the  docket  of  a  justice  that  he  has  in  substance  carried  out  the  require- 
ments of  the  law,  a  mere  technical  defect  or  informality  should  not  be 
held  sufficient  to  vitiate  the  proceedings.* 

Error  from  Leavenworth  District  Court, 

The  facts  in  the  case  fallj  appear  in  the  opinion. 

W,  P.  Oambell^  for  plaintiflF  in  error: 

let.    Jurisdiction  depends  apon  valne  proved  on  the  trial, 
'  ' '  ' ' '      '      ■ '    ■  ■■    ' '  11 ■ 

[3]  Jndgmant  ahoiild  be  enter«d  in  the  AltemfttiTe.  (Hall  v.  Jenneet,  6  Kae.,  88$ ;  Ar- 
thurv.  Wallace,  9  ld.f  Off!;  Copeland  v.  JTa/orv,  9  Id.,  104;  Ward  v.  Matf^son,  10 
Id.,  77;  Sumner  v.  'ooifc,  19  Id.,  162;  end  for  demagee,  fflgbw  v.  MeMiUan,  18  Id^  188b) 
Where  e  cheUel  mortgagee  brings  replerln  to  recover  the  posaeeekm  of  the  mortgaged 
property,  and  the  defendant,  by  giving  bond,  retains  posseeeion,  and  the  J'lry  finds  the 
▼aloe  of  the  mortgaged  proper^  to  be  greater  than  the  mortgage  debt  end  Intecest,  ttie 
judgment  shoold  be  for  the  recovery  of  the  property,  or  the  debt  end  tntereet.  end  not  for 
the  recovery  or  the  valne  of  the  property.    (  Wo{^y  v.  Rieing^  13  Kae.,  61S.J 

[8]  Bee  WooeUr  v,  McKinley  (1  Kae.,  800)  and  note. 

15— si  KA8. 
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not  on  the  appraisement.  {Olwrk  v.  Whith&ok^  14  HI.,  898; 
Butler  V.  Ives,  30  Mo.,  478.) 

2d.  The  record  shows  that  the  amonnt  in  controversy 
was  more  than  $100,  for  which  jadgment  was  rendered. 
This  is  error.  (Justices'  Act,  sec.  131;  Comp.  L.,  p.  614, 
sec.  2;  Id.,  640,  sec.  137-8;  Butler  v.  Ives,  30  Mo.,  478.) 

dd.  The  allegations  of  the  petition,  as  to  the  recovery  of 
the  judgment,  are  insufficient. 

4th.  The  judgment  must  be  certain,  not  in  the  alterna- 
tive. (Oomp.  L.,  p.  641,  sec.  141 ;  Oommerevnl  Bank  v. 
Whitey  3  How.  Pr.,  292) 

4th.  This  case  does  not  assimilate  with  those  for  forcible 
entry  and  detainer,  which  disregard  actual  value  of  the 
property  in  question. 

Strom  Oriswold,  for  defendant  in  error: 

Ist.  If  the  property  replevied  is  appraised  at  less  than 
$100  and  the  jury  find  it  to  be  the  property  of  the  defend- 
ant, [*283]  and  that  its  value  and  the  damages  for  its  de- 
tention exceed  $100,  the  justice  thereupon  may  render  jadg- 
ment for  the  aggregate  amount.  The  appraisers  may  oust 
the  justice  of  jurisdiction,  by  appraising  too  high;  their 
action  fixes  the  jurisdiction  audit  cannot  be  taken  from 
him  in  any  after  stage  of  the  proceedings.  The  proceeding 
is  purely  statutory. 

2d.  The  consequences  of  an  adyerse  decision  would  be 
disastrous,  as  at  any  subsequent  stage  of  the  proceeding  to 
the  appraisal,  the  justice  has  no  power  to  certify  up  the 
case,  and  the  District  Oourt  could  not  take  jurisdiction,  and 
there  is  no  provision  for  remitting  the  excess. 

3d.  Sections  2  and  8  of  the  J  ustioes'  Act  are  not  appli- 
cable. 

The  opinion  of  the  court  was  delivered  by 

Obozibb,  0.  J. — ^The  petition  alleges  that  one  Simeon  P. 
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Yocam  broaght  a  suit  before  a  justice  of  the  peaoe  of  Leav- 
enworth county,  against  one  Gyrus  M.  Adams,  for  the  re- 
covery of  the  possession  of  a  horse;  that  the  constable  to 
whom  the  writ  was  directed  took  the  horse  and  delivered 
him  to  Yocum  upon  the  execution  of  a  bond  by  Yocnmi 
with  the  plaintiff  in  error  as  his  surety,  in  the  sum  of  two 
hundred  dollars;  that  the  property  was  appraised  at  less 
than  one  hundred  dollars;  that  a  jury  which  had  been  im« 
paneled  to  try  the  cause,  rendered  a  verdict  as  follows: 
'\We  the  jury,  find  for  the  defendant,  and  also  that  he  had  the 
right  of  property  in  the  horse  in  contro  versy.at  the  commence* 
ment  of  this  suit.  We  also  find  the  value  of  the,  property 
to  be  ninety-five  dollars  and  twenty  dollars  damages.'^ 
That  the  '^  justice  of  the  peace  thereupon  rendered  judgment 
against  said  Yocum  for  the  sum  of  ninety-five  dollars,  the 
value  of  said  property  or  the  return  thereof,  and  also  twenty 
dollars  damages,  and  for  the  costs  of  said  suit,  taxed  at  fif- 
teen dollars;"  that  Yocum  resides  in  Missouri  and  G«rrett 
in  Leavenworth;  that  an  execution  was  issued  on  the 
judgment  [*234]  and  returned  "  no  property;"  that  the 
horse  was  not  returned,  and  that  the  judgment  had  been  as- 
signed to  the  defendant  in  error,  and  prays  judgment  against 
Garrett  and  Yocum  for  one  hundred  and  thirty  dollars  anijl 
interest  and  costs. 

To  this  petition  a  demurrer  was  interposed  assigning  as 
causes  all  the  statutory  grounds,  which  was  overruled  and 
judgment  given  for  Wood  in  the  sum  of  one  hundred  and 
thirty-six  dollars  and  costs. 

This  proceeding  was  instituted  to  procure  a  reversal  of 
that  judgment. 

The  plaintiff  claims  that  the  judgment  of  the  justice  was 
for  one  hundred  and  fifteen  dollars,  and  was  void  for  want 
of  jurisdiction  in  that  officer  to  render  judgment  for  au 
amount  exceeding  one  hundred  dollars. 

The  sections  of  the  Justices'  Act  applicable  to  the  case, 
are  the  following: 
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^^  Sec  131.  The  plaintiff  may  recover  the  possession  of 
specific  personal  property  of  less  valne  than  one  hundred 
dollars  before  a  justice  of  the  peace,  as  herein  provided. 

'^  Sec  140.  In  all  cases  where  the  property  has  been  de- 
livered to  the  plaintiff,  where  the  jury  shall  find  for  the 
defendant,  they  shall  also  find  whether  the  defendant  had 
the  right  of  property  or  the  right  of  possession  only  at  the 
commencement  of  the  snit,  and  if  they  find  either  io  his 
favor  they  shall  also  find  the  value  of  the  property  or  the 
value  of  the  possession,  and  such  damages  for  withholding 
said  property  as  may  be  just  and  proper. 

''Sec  l^il.  The  judgment  in  the  cases  mentioned  in  the 
two  preceding  sections  shall  be  for  the  return  of  the  prop* 
erty  or  the  value  thereof,  or  the  value  of  the  possession  of 
the  same  in  case  a  return  cannot  be  had,  and  the  costs  of 
the  snit." 

It  will  be  observed  that  the  justice  may  try  an  action  in 
replevin  only  when  the  property  is  of  less  value  than  one 
hundred  dollars.  If  in  any  stage  of  the  proceeding  it  shall 
[*236J  be  ascertained  that  the  valne  amounts  to  that  sum, 
his  jurisdiction  is  ousted.  Any  further  proceeding  after 
that  shall  appear,  will  be  coram  nonjudice.  Although  the 
property  may  have  been  appraised  at  less  than  one  hundred 
dollars,  yet  the  test  is  the  value  of  the  property  as  ascer- 
tained upon  the  trial.  The  appraisement  is  merely  for  the 
purpose  of  fixing  the  amount  of  the  undertaking. 

If  the  property  has  been  delivered  to  the  plaintiff  and 
the  jury  find  the  value  of  the  property  to  be  less  than  one 
hundred  dollars  and  damages  for  withholding  it  in  a  snm 
less  than  that  amount,  such  judgment  as  is  required  by  sec- 
tion 14:1  is  to  be  rendered.  That  section  does  not  authorize 
a  judgment  for  the  value  aTid  the  damages.  If  the  defendant 
gets  the  valne  of  the  property  he  is  not  entitled  to  damages 
for  the  detention.  This  would  be  compensating  him  twice 
for  the  same  injury.  If  the  property  cannot  be  retnmed 
the  proceeding  is  assimilated  to  an  action  of  trover  in  the 
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old  form,  the  measure  of  damages  being  the  value  at  the 
time  of  the  oonversion.  If  the  property  can  be  returned, 
then  he  will  be  entitled  to  damages  for  the  detention.  Other- 
wise not,  and  the  judgment  may  be  in  the  alternative. 
Before  rendering  judgment  the  justice  is  not  required  to 
ascertain  whether  the  property  can  be  returned.  It  might 
very  well  be  that  at  the  time  of  the  rendition  of  the  judg- 
ment the  property  could  be  returned,  but  by  the  time  the 
writ  was  in  the  officer's  hands  it  might  be  beyond  his  reach; 
in  which  case  the  party  would  be  without  remedy.  The 
form  of  the  judgment  should  be  that  he  have  return  of  the 
property  and  the  damages  found  by  the  jury  for  its  deten- 
tion if  return  can  be  had,  and  if  return  cannot  be  had,  then 
for  the  value  and  costs  in  either  case.  And  the  final  process 
issued  upon  the  judgment  should  direct  the  officer  to  return 
the  property  and  make  the  damages;  and  in  case  he  shall 
not  be  able  to  tind  the  property,  then  he  shall  make  the 
amount  of  the  value  as  found. 

The  judgment  of  the  justice  in  the  case  at  bar  is  not  set 
[*236]  out  in  the  petition  in  Ivaec  verba.  The  language  of 
the  allegation  is  that  the  justice  rendered  judgment  ''  for 
the  sum  of  ninety-five  dollars,  the  value  of  said  property,  or 
the  return  thereof,  and  also  twenty  dollars  damages,  and  for 
costs,"  etc.  Now  this,  if  it  is  properly  described,  is  not  a 
judgment  for  one  hundred  and  fifteen  dollars,  bat  a  judg- 
ment for  ninety-five  dollars  or  a  return  of  the  property,  and 
twenty  dollars  damages.  It  may  not  have  been  very  form- 
ally  written  out,  but  it  is  substantially  in  the  form  required 
by  the  statute.  Some  allowance  must  be  made  for  infor- 
malities in  the  records  of  these  officers.  They  are  chosen 
from  the  body  of  the  people  with  reference  to  property  and 
good  sense  rather  than  legal  learning,  and  are  not  presumed 
to  be  expert  in  forms  and  technicalities.  Their  acts,  how- 
ever informal,  if  substantially  in  accordance  with  law,  are 
to  be  upheld.  When  it  can  be  ascertained  from  their  dock- 
ets that  they  have  in   substance  carried  out  the  require- 
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ments  of  the  Iaw,  a  mere  technical  defect  or  inforinalitj 
should  not  be  held  sufficient  to  vitiate  the  proceeding. 

The  judgment  in  this  case  being  substantially  in  accord- 
ance with  the  law,  is  not  void. 

It  will  be  recollected,  however,  that  this  case  comes  np 
on  demurrer,  and  that  the  allegations  of  the  petition  as  to 
what  the  judgment  was,  and  not  the  judgment  itself,  hae 
been  considered.  If  it  should  turn  out  upon  presentation 
of  the  record  itself  that  the  judgment  was  for  the  value  and 
the  damages,  they  together  exceeding  one  hundred  dollars, 
it  will  be  void.  The  judgment  of  the  District  Court  over- 
ruling the  demurrer,  will  be  affirmed. 

All  the  justices  concurring. 


[*237]  John  MoCabtt  v.  Ssbastiak  Bauer. 

1.  CiTT  ENeiKEEB.  A  citj  eogineer,  who,  by  ordinaace  has  no  dis- 
cretion to  refuse,  when  called  upon,  to  snrrey  lots  for  priTato  individ- 
uals, is  not  thereby  constituted  an  agent  of  the  city  in  performing  tlie 
work.  No  one  is  bound  by  his  certificate,  nor  is  it  evidence;  it  is 
otherwise  when  he  acts  for  the  city  in  making  improvements;  then  the 
city  would  be  liable. 

2.  :  Liability.  A  city  engineer,  acting  as  sach,  is  liable  for  neg- 
ligence or  fraud  only;  acting  as  a  professional  surreyor,  he  is  liable  for 
negligence,  fraud,  and  a  want  of  reasonable  and  ordinary  skill,  bat  in 
neither  capacity  is  absolute  correctness  in  performing  his  work  the  test 
of  the  amount  of  skill  required. 

8.  :  Evidence,    In  an  action  against  an  engineer  for  damafres 

growing  out  of  an  erroneous  survey,  the  manner  in  which  the  work 
was  done,  and  the  amount  of  care  and  sbill  used,  are  material  ques- 
tions of  fact  for  the  jury,  but  what  degree  of  care  and  skill  would 
absolve  him  from  liability  in  case  of  a  mistake,  is  a  matter  for  the 
court.  Tn  such  case,  where  testimony  was  given  on  both  sides  vla  to 
the  question  of  fact,  it  was  the  duty  of  the  court  when  requested,  to 
charge  the  law. 

HoTB. — The  impUad  oontnMt  with  a  Burveyor  1b  that  he  pobboobm  reawmaMe  tldU  In 
his  profeiaion,  and  will  naa  reaaoaabla  oare  and  dUignoe.  {Bronnisr  «.  Btonmoml^  t 
Kai..  SI.) 
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Error  from  Leamnwarth  District  Court. 

Bauss  sned  McOartj  in  the  District  Ooiirt  for  damages 
alleged  to  have  been  caused  in  wrongly  locating  the  lines  of 
lot  29,  block  19,  Leavenworth.  The  work  was  alleged  to 
have  been  done  in  a  careless  and  anskillfal  manner.  McCarty 
was  a  practical  snrvejor,  and  made  the  survey  at  the  request 
of  Bauer,  in  April  1862,  and  received  $2.50  therefor.  It 
was  shown  that  buildings  located  acccording  to  such  survey 
by  the  owner  of  the  lot,  Bauer,  extended  over  upon  the  ad- 
joining lot  two  feet  and  two-tenth's  inches.  At  the  time  of 
the  survey  it  was  shown  that  McOarty  was  surveyor  or  civil 
enginer  of  the  said  city  of  Leavenworth.  It  was  also  shown 
that  by  ordinance  of  said  city,  the  city  [*23S]  engineer  was 
^^  required  to  make  survey  of  lots  within  the  city  limits  tor 
private  individuals,  when  requested  by  them."  The  ordi* 
nance  fixed  the  amount  of  fees  he  should  receive  from  per- 
sons for  whom  the  survey  was  made. 

Evidence  was  introduced  tending  to  show  that  McCarty 
Bsed  due  care  and  exercised  a  reasonable  degree  of  skill  in 
making  the  survey  and  in  fixing  the  boundaries  to  the  lot 
in  question,  and  that  he  believed  the  survey  to  be  correct  at 
the  time  it  was  made. 

The  case  was  tried  before  a  jury,  whom  the  judge  was 
requested,  and  refused,  to  charge,  '^  3d.  That  if  the  jury 
believe  from  the  evidence  that  defendant  as  city  engineer  or 
surveyor,  used  due  care  and  exercised  a  reasonable  decree 
of  skill  in  locating  the  boundary  line  to  plaintiff's  lot,  the 
plaintiff  is  not  entitled  to  recover  against  said  defendant, 
although  the  boundary  lines  were  incorrectly  established.'' 

The  jury  found  for  plaintiff  below.  Defendant  excepted 
and  moved  for  a  new  trial,  and  brought  the  case  here  on 
exceptions  to  an  order  refusing  a  new  triaU 

Hemmgray^  Oambell  dh  Eitzwilliamy  for  plaintiff  in 
error: 

Ist.    Where  the  ordinances  of  a  city  provide  that  the  city 
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engineer  or  anrvejor,  as  a  part  of  the  duties  of  his  office, 
should  make  all  surveys  of  lots  within  the  corporate  limits 
of  such  citj  for  private  individuals,  and  fix  the  compensa- 
tion that  he  shall  receive  from  such  individuals,  the  city 
becomes  liable  for  any  damages  such  individuals  may  sus- 
tain, if  the  snrvey  is  made  in  a  negligent  and  nnskillfnl 
manner. 

a.  The  principle  of  respondeat  superior  should  apply  in 
the  same  manner  and  to  the  same  extent  as  in  its  applica- 
tion to  the  liabilities  of  private  individuals.  (3  Ohio,  201; 
2  Hillard  on  Torts,  p.  473-4,  511;  Stone  v.  Codman^  16 
Pick.,  297;  Thayer  v.  Boston^  19  Id,  516;  Delmonico  «. 
New  York,  1  Sandf.,  223;  Howell  v.  Buffalo,  16  N.  Y., 
512  [1  Smith];  Loydv.  The'Mayor^  1  Seld.,  375;  Lacaor 
V,  The  Mayor ^  3  Duer,  4o6;  Mayor  v.  Baity ^  2  Denio, 
433;  Ooodeloe  v.  City  of  Cincinnati.  Smith  v.  ^am-e^  4 
Ohio,  514;  Soov-il  v.  Gelding  et  aL,  7  Ohio,  562;  Rhodes 
V.  Cincinnati,  10  Id.,  160;  McComhv.  T%e  Town  ofAkn^n^ 
15  Id.,  479;  Akron  v.  McComb,  18  Id.,  229;  Wallace  et 
al.  V.  City  of  Muscatine,  4  Iowa,  373;  Jloss  v.  City  of 
Madison^  I  Carter,  281 ;  The  Wayne,  etc.j  Co.  v.  Berry ^  5 
Ind.,  286  ) 

b.  A  city  is  liable  to  third  persons  for  any  injury  sncli 
persons  may  sustain,  arising  from  negligence  or  nnskillful- 
ness  of  her  ministerial  officers  in  performing  the  duties  en- 
joined by  the  ordinance  of  such  city.  {Thayer  v.  Boston^ 
19  Pick.,  516,  and  cases  cited  supt^a.  3  Corns.,  465-7;  3 
Duer,  414.) 

.2.  A  surveyor  is  only  required  to  use  due  care,  and  to 
exercise  a  reasonable  degree  of  skill  in  executing  the  busi- 
ness entrusted  to  him,  and  the  court  should  have  instructed 
the  jury  that  such  was  the  law.  (Chitty  Cont.,  9th  Am. 
ed.,  p.  598;  Orindle  v.  Rush  cfe  Orier^  7  Ohio,  464;  Leigh- 
ton  V.  Sargent,  7  Foster  [N.  H.]  460.) 

If  there  has  been  no  misfeasance  or  negligence  by  the  city 
surveyor  in  thje  execution  of  his  duty,  then  he  will  not  be 
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liable,  altbongh  a  party  may  have  eustaiaed  damages  in  con- 
sequence of  his  acts.  {Oorenor  dk  Co.^  of  Piatt  Ma/nf,^  v, 
Meredeth^  4  Term  B.,  794;  Collender  v.  Marahy  1  Pick., 
418;  Seaman  v.  Patteriy  2  Caines,  312;  3  Graham  Kew 
Trials,  1850;  Story  Agency,  328.) 

3d.  The  plaintiff  must  prove  snch  want  of  care  and  skill; 
it  is  not  to  be  inferred.  (Grindle  v.  Rush  db  Orier^  7  Ohio, 
464;  Lamphitr  v.  Phipos^  8  Carrigan  &  Payne,  475;  84 
Eng.  Com.  L.  B.,  46^7;  82  Id.,  444.) 

Levna  BurneSj  for  defendant  in  error: 

[*240]  Ist.  The  principle  respondeat  euperior  is  not  ap- 
plicable to  the  case  at  bar;  it  is  applicable  alone  to  persons 
employed  by  corporations  as  officers,  and  not  to  the  acts  of 
public  officers  acting  under  contract  between  themselves 
and  private  individuals  for  fees  accruing  to  himself  alone. 
(See  cases  cited  by  plaintiff,  1  a,) 

2d.  The  city  is  not  liable  for  acts  of  its  officers  when 
they  act  under  private  contracts  in  which  they  alone  are  in- 
terested.   (19  Pick.,  5l6;  3  Oomst.,  465-7) 

3d.  The  court  charged  the  jury  substantially  as  re- 
quested, and  was  not  bound  to  repeat.  (6  Pet.,  622;  13 
How.,  54;  21  Id.,  382.) 

4th.  There  was  no  evidence  of  skill ;  the  fact  of  a  mis- 
take was  incontrovertible  evidence  of  carelessness  and  want 
of  skill.  The  defendant  below  was  therefore  liable.  (Ang. 
on  Corp.,  308,  sec.  329,  417,  sec.  338;  Sawyer  v.  Wmne- 
gance  Mill  Co.,  26  Maine,  127;  2  Kent  Com.,  322;  Sim^ 
onds  V.  Heard,  23  Pick.,  125 ;  Brown  v.  Auetinj  1  Mass., 
209;  Freeman  v.  OtiSy  9  Id.,  272;  Bainbridge  v.  Dovmingy 
6  Id.,  257.) 

5th.  McCarty  was  agent  of  the  defendant  in  error,  and 
as  such  was  liable. 
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The  opinion  of  tho  court  was  delivered  by 

Crozisb«  C.  J. — ^Two  qaeations  were  made  in  the  arga- 
ment: 

JF'irsL  McCarty  being  the  city  engineer  and  doing  the 
Work  he  performed  for  Baaer,a8  snch,  is  not  liable  unless  it 
were  negligently  done. 

Second.  He  was  not  liable  if  it  were  done  in  a  private 
capacity,  if  he  exercised  in,  and  brought  to  the  performance 
thereof,  ordinary  care  and  a  reasonable  amount  of  skill,  al- 
though he  may  have  made  a  mistake. 

An  ordinance  of  the  city  required  McCarty  to  survey 
and  mark  the  boundaries  of  lots  within  the  city  when  called 
upon  so  to  do  by  private  individuals,  and  prescribed  his 
fees  therefor.  He  had  no  discretion  to  refuse  when  called 
[*241]  upon  to  perform  such  services,  but  this  did  not  con- 
stitute him  an  figent  of  the  city  for  that  purpose.  Neither 
the  city  nor  any  private  person  was  bound  by  the  surveys 
he  might  make  when  acting  at  the  request  of  an  individual. 
His  report  was  not  conclusive  as  to  the  boundaries  of  the 
lots.  His  certificates  could  not  be  given  in  evidence  as  set- 
tling the  boundary.  He  did  not  do  it  /or  the  city.  When 
the  corporation  makes  public  improvements  and  he  acts 
under  its  direction,  then  he  is  its  agent,  and  his  act  is  the  act 
of  the  city;  and  if  any  person  is  damaged  thereby,  it  and 
not  he  i^  liable. 

Now,  as  to  the  other  question.  Whether  he  acted  as  city 
engineer  or  as  a  professional  surveyor,  he  was  not  bound  to 
the  exercise  of  more  than  reasonable  care  and  skill.  If  he 
did  the  work  in  the  former  capacity,  he  was  liable  for  negli- 
gence or  fraud  only,  if  in  the  latter,  then  he  would  not  only 
be  liable  for  negligence  or  fraud,  but  for  a  want  of  skill. 
^n^  neither  capacity  does  he  insure  the  correctness  of  his 
work.  The  law  exacts  that  of  no  man.  A  man  exercising 
the  functions  of  an  o£Sce  must  discharge  his  duties  carefully, 
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diligently  and  honeetly,  and  if  he  does  so  he  will  not  bo  lia- 
ble for  damages.  Bat  when  a  man  holds  himself  out  to  the 
public  as  a  professional  man,  he  enf|;ages  to  do  more.  He 
thereby  agrees  with  those  who  employ  him  to  do  the  work, 
not  only  carefully,  diligently  and  honestly,  bat  skillfiilly. 
Absolute  correctness  is  not  to  be  the  test  of  the  amount  of 
skill  the  law  reqairos.  A  reasonable  amount  of  skill  is  all 
he  is  bound  to  bring  to  the  discharge  of  his  duties. 

Upon  the  trial  of  the  case  at  bar,  the  manner  in  which 
McOarty  made  the  survey  of  the  lot  was  a  material  question, 
and  it  was  a  question  of  fact  to  be  determined  by  the  jury. 
They  were  to  determine  the  amount  of  care  and  skill  he  did 
exercise  in  performing  the  work,  but  the  court  was  to  deter- 
mine what  amount  would  absolve  him  from  liability  in  case 
he  made  a  mistake.  There  having  been  [*242]  testimony 
on  both  sides  as  to  the  manner  in  which  the  work  was  done 
it  was  necessary  that  the  jury  be  informed  of  the  rule  of  law 
in  order  to  arrive  at  a  correct  conclusion. 

The  third  instruction  embodied  a  legal  proposition  ne- 
cessarily arising  upon  the  pleadings,  and  the  testimony 
shows  it  to  have  been  applicable  to  the  case.  It  should 
have  been  given  to  the  jury,  and  especially  60,  as  nothing 
whatever  had  been  said  to  the  jury  by  the  court  upon  the 
subject  of  it. 

The  judgment  will  be  reversed  and  the  cause  sent  back 
with  directions  to  the  District  Conrt  to  sustain  the  motion 
for  a  new  trial. 

All  the  justices  concurring. 
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0.  Shaw  y.  Jahbs  Sbabs. 

1.  Tbhdbb.    a  tender  to  be  valid  must  be  withoot  cooditioiii,  absolaio.' 
Error  from  Miami  DuMat  Court. 

SsABS  sued  Shaw  before  a  justice  of  tbe  peace  on  an  ac- 
connt,  amonntiDg  in  all  to  $45.35,  giving  credit  for  cash 
$25.00,  and  claiming  a  balance  due  of  $20.45.  On  the  trial 
before  the  justice,  Shaw  demanded  a  jury,  who  retnmed  a 
verdict  that  the  plaintiff  had  no  caune  of  action,  whereupon 
the  plaintiff  appealed  to  the  District  Court,  when  the  caae 
was  again  submitted  to  a  jury,  who  returned  a  verdict  for 
ten  dollars  balance  in  favor  of  the  plaintiff. 

Defendant  brings  the  case  here  by  petition  in  error,  on 
the  ground  that  the  court  erred  in  refusing  to  give  tbe  fol- 
lowing instructions  to  the  jury,  to- wit: 

[*243]  '*  When  a  tender  is  made  the  party  to  whom  it  is 
made  is  only  at  liberty  to  accept  on  the  terms  proposed  and 
may  either  accept  .or  reject  at  his  option.  But  if  the  tender 
is  accepted,  the  person  accepting  is  bound  by  the  terms  of 
the  tender.  The  party  receiving  a  tender  has  no  right  to 
prescribe  the  terms  of  his  acceptance  in  opposition  to  the 
express  wishes  of  the  party  making  the  tender.  A  tender 
accepted  is  a  settlement  of  the  matter  in  controversy  be- 
tween the  parties." 

To  the  refusal  of  the  court,  so  to  instruct,  defendant's 
counsel  excepted. 

The  bill  of  exceptions  shows,  that  on  the  trial  of  the  cause 
in  the  District  Court  the  defendant  had  introduced  evidence 
tending  to  show  that  defendant  had  tendered  to  plaintiff 
$25.00  in  full  settlement  of  all  differences  unsettled  between 

[1]  A  tmdar  at  the  pUoe  provided  for  coUeoCton  wlU  atop  the  interest  fhnn  tbe  tline  of 
the  tender.  (Logan  «.  HarttMll,  6  Kea.,  649 )  A  tender  olhenviee  anlllaiflit  to  chtttge  a 
rightful  Into  •  fnongfol  poeeeMion  of  pivpertj  moet*  in  ocdor  to  eTall  •  pltintur  :n  en 
eotkm  to  reoover  each  property,  be  made  before  the  oommanoaMBk  of  the  aeOoa.  {fimilk 
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tbern,  and  that  the  plaintiff  accepted  the  amoant  tendered, 
Baying  ''he  woald  take  it  as  part  payment,''  to  which  the 
defendant  answered  ''  no!  if  yon  take  it  yon  most  take  It  in 
fnll  settlement" 

WagBtaffy  for  plaintiff  in  error. 

Kg  counBel  for  defense. 

The  opinion  of  the  conrt  was  delivered  by 

Bailet,  J. — On  the  question  presented  by  the  record  in 
this  case  we  tliiok  there  can  be  but  little  difficulty. 

The  instrnctions  prayed  for  claim  for  the  party  making 
the  tender  the  right  to  make  condUions  in  regard  to  it,  and 
deny  to  the  party  accepting  the  right  to  prescribe  the  con- 
ditions of  bis  acceptance,  while  the  whole  tenor  of  the  an- 
thorities,  as  we  read  them,  is  to  the  effect  that  a  tender  to  be 
valid  must  be  toUhout  conditions^  absolute.  Tlius  in  Qreen- 
leaf  on  Evidence,  vol.  2,  sec.  605^  it  is  laid  down  that  "  it 
must  also  appear  that  the  tender  was  absolutey  for  if  it  be 
coupled  with  a  condition^  as' for  example,  if  a  larger  sum 
than  is  due  be  offered  and  the  creditor  be  required  to 
[*244]  return  the  change,  or  if  the  sum  be  offered  in  Jkdl 
of  all  demandsy  or  if  it  be  on  condition  that  the  creditor 
will  give  a  receipt  or  release,  or  if  it  be  offered  by  way  of 
boon,  with  a  denial  that  any  debt  is  due,  or  if  any  other 
•  terms  be  added  which  the  acceptance  of  the  money  would 
cause  the  other  party  to  adn^it,  the  tender  is  not  good.'' 

The  authorities  seem  to  be  unanimous  to  the  same  effect 
We  are,  therefore  of  opinion,  that  the  court  below  did  not 
err  in  refusing  to  give  the  instructions  prayed  for,  and  that 
the  judgment  of  that  court  must  be  affirmed. 

AH  the  justices  concurring. 
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John  T.  Swabtzbl  v.  Ankis  Dst. 

1.  New  Trial:  Slander:  Verdict,  A  new  trial  may  be  gxaatod  in  aa 
action  for  slander,  on  the  grroond  of  exoessive  damages.  But  the  ver- 
dict should  not  be  set  aside  unless  the  amomit  of  damages  found  indi- 
cates corruption,  passion,  partiality,  or  prejudice  in  the  jury. 

2.  Slandeb:  Excessive  damages.  Where  the  alleged  slanderous  words 
were,  '*  Shut  your  mouth,  you  damned  whore,*'  the  speaking  of  which 
was  not  denied,  and  where  the  record  shows  that  the  plaintiff  below 
was  shown  to  have  kept  in  her  family  two  lewd  women,  which  was 
known  among  her  neighbors  and  to  defendant  before  the  speaking; 
where  no  evidence  appeared  that  the  words  were  believed,  but  where 
the  reconl  showed  that  the  plaintiff  below  was  married  daring  the  pen- 
dency of  the  suit;  where  no  other  direct  evidence  appeared  against, 
but  some  sustaining  her  chastity;  and  where,  on  a  second  trial,  the 
verdict  of  the  jury  was  for  92,000  damages  against  the  defendant,  held, 
that  the  damages,  under  the  circnmstuioe,  were  exoessive;  the  deds- 
ton  of  the  court,'  refusing  a  new  trial  on  that  groond,  reversed.' 

3.  :  Justification.    In  such  case,  where  the  form  of  the  answer  is 

justification,  but  the  matter  is  not.  Held  that  it  was  not  error  for  the 
court  below  to  charge  the  jury  that  there  was  no  justification  for  the 
defendant  under  the  pleadings. 

4.  Practice:  Open  and  close.  The  action  of  the  court  below  in  allow- 
ing the  plaintiff  below  to  open  and  close  his  trial,  both  in  offering  tes- 
timony and  in  the  argument  of  counsel,  is  a  matter  of  discretion,  and 
not  reviewable  on  error  except  it  may  be  in  extraordinary  cases.* 

Error  from  Wyandotte  District  Court, 

[*245]  The  facts  in  the  case,  sufficient  to  present  the  points 
decided,  appear  in  the  opinion. 

Cooper  <&  Stockton^  for  plaintiff  in  error: 

Ist.    The  words  are  not  actionable  per  m/  they  import  no 
crime  known  to  the  law  of  Kansas. 

[1]  Words  aottonable  ptfT  M,  damagw  preraxned,  defense  oaneidarBd.  See  Miles  v.  Hat' 
rington,  (8  Kes.,  436).  Slender  of  title.  (Stark  v,  OMtwood,  6  ^ee.,  141.)  Cesie  of  so- 
tbm  for  slender  msj  be  Joined  with  oeose  of  eofelon  for  felse  imprlsomnsnt.  (Carrie 
V.  Avery,  6  Kse.,  146.) 

[a.]  See  PerUnt «.  Brmel  (d  Kes.),  end  note.    Oonrt  mej  open  the  oeee  for  Anther 
teellmony,  sfler  lariel  hee  been  oloeed.    (SL  Joe,  S  D,  O,  B,  S,  Oo,  «.  Drydea^  17 
278.) 
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2d.  The  act  of  Febraaryi  ISSd,  adopting  the  common 
law  of  England  (Comp.  L.,  678,)  requires  that  apeoial  dama^ 
<fe&  in  SQch  case  be  alleged  and  proved.  (Swifk's  Dig.,  489; 
Coraldke  v.  MapUdora/n^  2  T.  K,  473,  reported,  S  English 
Com.  L.  B'pt.,  197;  OaUard  v.  JSegauUy  2  Salkla,  555; 
Brand  v.  JiohertSy  4  Barrow  R,  2418;  HoU  v.  ScojtMy  6 
T.  R,  694;  Sergeant  and  Bawle,  44, 451  v  Starkej  on  Slan* 
der,  13  to  42;  2  Ohitty's  Prac,  467  to  472,  and  authorities 
cited  and  notes.) 

3d.  The  cause  of  action  in  the  petition  is  admitted  in  the 
answer.  The  issue  is  made  up  by  the  answer  and  reply.  De* 
fendant  below  bad  the  affirmative  of  that  issue  an4  shonld 
have  been  allowed  to  open  and  close  the  case.  (Civil  Code,, 
sec.  277,  Comp.  L.,  169.) 

4th.  The  charge  to  the  jury  was  erroneous.  (Code,  seca» 
134,  185,  Comp.  L.,  145.) 

It  is  a  common  law  right  for  a  defendant  to  prove  the 
truth  of  his  words  in  justification.  Section  185  of  the  Code 
simply  reiterates  the  common  law  rule,  and  changes  it  only 
in  allowing  mitigating  circumstances  to  be  proved  without 
specially  pleading  them.  Evidence  tending  to  prove  the 
truth  of  the  words  can  be  used  in  mitigation  of  damages 
where  it  fails  to  prove  a  justification. 

Onr  Civil  Code  is  a  transcript  of  section  165  of  the  New 
York  Code.  Under  that  it  is  held  that  the  only  alteration 
of  the  common  law  rule  of  pleading,  is  to  allow  the  party 
[^246]  to  set  up  in  defense  matter  that  by  commpu  law  would 
not  be  set  up  in  the  same  action.  Indeed  the  casesall  recog- 
nize the  fact  that  the  party  may  prove  the  truth  of  the 
words  in  justification  of  the  slander.  {Bush  v.  PrQ99ery  1 
Ker.  Rep.,  847;  Chraham  v.  Stonsy  6  Howard's  Pr.  Kep., 
15;  Slayer  v.  Wooden^  6  Id.,  84;  Anibal  v.  SurUer^  6  Id., 
258;  Buddington  V,  Davis,  6  Id.,  401;  BUbyv.Shaw^^ 
Ker.,  67.) 

5th.  The  court  erred  in  overruling  the  nH>tion  fqr.a  n^w 
trial.    The  damages  were  excessive.    A  prejudice  was,  created 
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by  first,  the  ralings  as  to  the  opening  and  closing  of  the  trial; 
second,  the  rulings  on  the  admissibility  of  evidence;  third, 
the  exorbitant  verdict  shows  prejudice.  {Potter  v.  Thamjh 
son^  22  Barb.,  87.) 

Wilson  Shannon^  for  defendant  in  error. 

'     The  opinion  o^  the  conrt  was  delivered  by 

Saffobd,  J. — ^This  was  an  action  for  slander  bronght  by 
Annis  Dey  against  John  T.  Swartzel,  in  the  District  Court  of 
Wyandotte  county. 

The  words  charged  in  the  petition  to  have  been  spoken  of 
the  plaintiff  by  the  defendant,  were  ^^  shut  your  month  you 
damned  whore."  The  defendant  admitted  the  speaking  of 
the  words,  alleging  that  at  the  time  of  the  speaking,  the 
plaintiff  kept  a  house  of  ill-fame,  then  and  there  resorted 
to  for  the  purpose  of  public  prostitution — as  matter  of  justi- 
fication. 

The  case  was  first  tried  at  the  April  term  of  said  court, 
1864,  and  a  verdict  rendered  for  the  plaintiff  for  $2,500 
damages.  The  defendant  at  the  same  time  moved  the  court 
for  a  new  trial  on  the  ground  of  excessive  damages,  which 
motion  was  granted  and  the  cause  continued. 

At  the  April  term  oi  said  court,  1865,  a  second  trial  was 
had,  and  a  verdict  rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $2,000  damages. 

[*247]  Thereupon  the  defendant  moved  the  court  for  a 
new  trial:  1st.  On  the  ground  that  the  damages  were  ex- 
cessive and  must  have  been  given  under  the  influence  of 
passion  or  prejudice;  and  2d.  Because  the  verdict  is  not 
sustained  by  sufiicient  evidence  and  is  contrary  to  law. 

The  court  overruled  the  motion,  and  gave  judgment  for 
the  plaintiff  in  the  said  sum  of  $2,000,  to  which  ruling  and 
judgment^  the  defendant  excepted,  and  brings  the  case  to 
this  court  for  review.  V^arious  rulings  of  the  court  upon 
questions  arising  during  the  progress  of  the  trial,  are  as- 
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signed  for  error,  as  well  as  the  rniing  apon  the  motion  for  a 
new  trial. 

Tkeqnedtion  as  to  whether  or  not  the  coart  erred  in  over- 
ruling  the  motion  for  a  new  trial  will  be  first  considered. 

The  plaintiff  introdaoed  testimony  going  to  show  that 
her  character  for  chastity  was  good;  one  witness  testifying 
thiet  it  was  snch.  and  three  others,  that  they  had  never 
heard  anything  against  it. 

The  defendant  offered  testimony  to  show  that  the  plaint- 
iff kept  a  small  hotel,  and  that  lewd  women  were  living 
there  in  1859  and  1860,  as  inmates  of  plaintiff's  family; 
that  the  fact  of  sach  persons  being  there  was  known  in  the 
neigiiborhood  and  spoken  of.  The  defendant  himself  testi- 
fied that  previous  to  the  speaking^  of  the  words  complained 
of,  he  had  heard  the  report  —as  to  one  of  the  women,  that 
she  was  a  loose  character,  from  some  of  the  boarders  at 
plaintiff's  house  and  from  neighbors.  There  is  no  evidence 
showing  that  the  plaintiff  was  acquainted  with  the  charac- 
ter of  the  women  spoken  of. 

Aside  from  some  testimony  concerning  the  time  and 
place  of  the  speaking  of  the  words  by  the  defendant  and  the 
presence  of  third  persons,  the  foregoing  is  the  sabstanco  of 
the  evidence  that  was  permitted  to  go  to  the  jury.  It  is  no- 
where shown  that  anyone  believed  the  words  spoken  to  be 
trne  of  the  plaintiff,  bnt  the  record  exhibits  the  fact  that 
[*348]  she  was  married  to  one  Dey,  during  the  pendency 
of  the  suit. 

Onder  such  circumstances,  as  they  appear  from  the  testi- 
mony (and  it  may  be  remarked  that  the  record  purports  to 
give  the  whole  of  it),  the  qnestion  is,  are  the  damages  ex- 
cessive } 

If  so,  the  court  should  have  snstained  the  motion  for  a 
new  trial  upon  this  ground.  The  right  to  grant  new  trials 
on  aoconnt  of  excessive  damages  in  actions  of  slander  is  de- 
nied by  none  of  the  authorities  I  have  been  able  to  examine. 
Says  a  distinguished  judge  in  reference  to  this  subject:  ^^It 

16—3  KAS. 
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would  indeed  be  a  reproach  to  the  law  if  this  power  did  not 
exist,  and  it  is  dearl;  recognized  in  many  adjadicatione. 
There  is  probably  no  class  of  cases  where  a  jary  are  more 
liable  to  improper  excitement,  and  to  be  controlled  by  im- 
pulse rather  than  by  sober  and  nnimpassioned  judgment, 
than  in  slander,  and  if  the.  power  to  grant  new  trials  in  this 
action  is  never  to  be  exercised,  it  would  not  unfrequentlybe 
employed  as  an  instrument  of  rank  injustice  and  ruinous 
oppression." 

But  the  authorities  are  uniform  on  the  point,  that  the 
verdict  should  not  be  set  aside  unless  the  amount  of  dam- 
ages is  so  extravagant,  as  to  show  that  the  jury  acted  cor- 
ruptly or  under  the  influence  of  passion,  partiality  or  preju- 
dice. We  appreciate  the  force  and  justice  of  this  rule,  and 
.while  we  adhere  to  it,  its  application  to  this  case,  in  our 
opinion,  requires  of  us  to  reverse  the  judgment  below,  and 
direct  a  new  trial  to  be  granted.  We  are  reluctant  to  inter- 
fere with  the  verdict  of  a  jury  in  any  case,  and  the  more  so 
on  this  occasion,  from  the  fact  that  this  was  the  second  trial 
had  in  the  case.  In  such  an  instance,  the  rule  referred  to 
should  be  adhered  to  with  greater  tenacity.  But,  when  it 
is  considered  that  the  plaintiff  was  married  during  the  pen- 
dency  of  the  suit,  thus  rebutting  the  idea  that  her  character 
had  been  materially  injured — that  there  was  some  evidence, 
though  it  may  have  been  slight,  to  show  [*219]  that  the 
plaintiff  had,  and  kept  in  her  family,  at  least  two  lewd 
women,  and  that  this  was  known  among  the  neighbors  and 
to  defendant  before  the  speaking  of  the  words,  we  think  the 
verdict  for  $2,000  is  evidence  that  it  was  the  result  of  some 
unaccountable  prejudice,  and  that  we  ought  not  to  sustain 
it.  It  may  have  been  a  case  for  exemplary  damages,  but 
wo  cannot  see  anything  in  the  evidence  which  if  fairly  and 
impartially  weighed  by  the  candid  and  deliberate  judgment 
of  a  jury  under  all  the  circumstances,  would  justify  them  io 
rendering  a  verdict  for  so  large  a  sum. 

The  views  thus  expressed  practically  dispose  of  this  case, 


iif.     rr'  ,-m'    n 
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as  far  as  this  court  is  concerned,  and^yet  it  may  not  be  amiss 
to  notice  scuhq  pf  the  other  grounds  assigned  fi>r  error. 

It  is  contended  that  the  court  erred  in  allowing  the  plaint- 
iff to  open  and  close  the  case  both  in  the  offering  of  testi- 
mony and  the  argument  to  the  jury.  We  do  not  think  that 
the  action  of  the  court  in  this  respect  is  a  matter  review- 
able on  error  except  it  may  be  in  extraordinary  cases.  It 
will  be  seen  by  an  examination  of  section  277  of  the  Oode, 
that  the  order  of  a  trial  may  be  changed  by  the  court  for 
special  reasons,  thus  making  it  a  matter  of  discretion. 

The  counsel  for  plaintiff  in  error  also  contends  that  the 
court  erred  in  charging  the  jury  that  there  was  no  justifi- 
cation for  the  defendant  below  as  the  pleadings  stood.  We 
think  the  court  was  right.  The  charge  was  not,  as  we  un- 
derstand it,  that  a  party  could  not  justify  himself  in  an 
action  for  slanderous  words  by  proving  the  truth  thereof, 
but  that  under  the  pleadings  in  this  case  the  truth  of  the 
matter  plei^ded  would  be  no  justification  for  the  defendant, 
but  would  only  go  in  mitigation  of  damages.  The  form  of 
the  defendant's  plea  was  that  of  justification,  but  the  matter 
of  it  was  not.     Hence  there  was  no  error  in  this. 

It  does  not  appear  that  the  first  question  raised  in  the 
[*250]  brief  for  plaintiff  in  error  was  passed  upon  or  even 
mentioned  on  the  trial  below.  We  do  not,  therefore,  feel 
called  upon  to  consider  it.  It  may  be  regarded  as  outside 
the  case. 

The  objections  in  regard  to  the  admission  of  certain  depo- 
sitions will  not  be  likely  to  arise  in  this  case  again,  and 
may  be  passed  over.  The  judgment  of  the  court  below  will 
be  reversed  and  the  cause  remanded,  with  instructions  to 
sustain  the  motion  for  a  new  trial. 

All  the  justices  concurring. 
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Thk  Statb  of  Eak8a8  v  Gbobox  Babnstt. 

1 .  Constitutional  Law.  Article  5  of  the  amendments  to  the  oonsti- 
tation  of  the  United  States,  held  not  to  be  applicable  to  any  other  than 
proceedinffs  in  the  CJnited  States  courts,  and  that  there  is  no  repug- 
nancy between  it  and  the  act  of  the  lejnslatore  of  1864  (p.  Ill)  provid- 
ing for  the  trial  of  offenses  upon  infonnation  filed. 

2.  Prelivinart  Examination.  A  defendant  not  coming  within  the 
exceptions  named  in  that  act,  is  entitled  under  it  to  a  preiimmary  ex- 
amination. He  may  plead  its  omission,  but  it  is  not  necewtary  that  the 
information  should  allege  such  examination  or  a  waiver  of  it,  that  be- 
ing a  matter  which  goes,  not  to  the  merits  of  the  trial,  but  to  the  regu- 
larity of  the  previous  proceedings.* 

8.  Information:  Robbery.  A  charge  in  an  information  that  defend- 
ant, took  the  property  of  another,  naming  him,  from  the  person,  in  the 
presence  of  and  against  bis  will,  feloniously  did  take  with  int#>nt  in 
so  doing  to  rob,  etc.,  is  substantially  the  offense  defined  in  $S  67  of  the 
act  concerning  crimes  and  punishments,  and,  under  the  liberal  rule  of 
construction  laid  down  in  the  criminal  code  is  sufficient. 

4.  :  Sufficiency .  The  sufficiency  of  an  information  mpst  be  deter- 
mined by  the  rules  governing  indictments,  and  neither  can  be  quaithed 
for  such  an  omission.    (Comp.  L.,  §96,  p.  252.)* 

5.  Criminal  Law.  TVms.  It  is  not  necessary  that  the  precise  time  of 
the  commissiC'U  of  an  offense  should  be  pleaded,  if  it  is  shoWn  to  have 
been  within  the  limitation  prescribed  by  statute. 

6.  Pleading:  Criminal  Cases.  Under  g  94 of  the  Criminal  Code,  other 
words  conveying  the  same  meaning  as  those  andfin  the  statute  aie  suf- 
ficient in  defining  a  public  offense. 

Appeal  from  Shaionee  DiHrict  Court. 

[*251]  Tbo  facts  are  act  forth  in  the  opinion. 

A.  L,  WUUamSy  for  appellant; 

Ist.    The  law  authorizing  the  filing  of  informations  is 


[!•]  It  !■  not  neoeHwy  tliat  the  Infonnatioa  ItMlf  alioidd  thaw  tlist  •  pnUmlnHy  •<- 
■minatlon  had  been  first  had  before  the  filing  of  the  Informetlon,  nor  that  the  taifonnatSoii 
Itaelf  ahonld  ahow alegal  oaoae  for  filing  the  same  wlthoat  »iuh  pnUmiaaiy  esantnalkm; 
and  an  faiformation  othflmiae good,  filed ^thoat  aoflh showing,  nUl  be  held  good  ooa 
motion  to  qnaah  or  on  a  motion  in  azreat  of  judgment.  (JStaU  «•  ^iiUeif,  6  Kaa.,  S10.) 

[3]   See  5mt<A  V.  5to<«,  I  Kaa.,  846,  and  note. 
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not  iu  conflict  with  the  fifth  article  of  the  amendments  u> 
the  constitution  of  the  United  States.  (6  Mass.,  257;  Stat^ 
V.  Keys,  8  Vt,  67;  7  Peters,  245.) 

2d.  It  was  not  necessary  to  aver  that  the  defendant  be- 
low bad  bad  a  preliminary  examination,  to  give  the  conrt 
jurisdiotiou.  Conrts  take  judicial  notice  of  their  own  re- 
cords.   (10  Mich.,  872.) 

3d.  An  information  should  contain  only  the  same  aver- 
ments as  an  indictment.  A  detect  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits  shall  not  be  ground  ibr  quashing.  (Grim.  C)ode, 
sec.  96.)  The  iact  of  a  preliminary  examination  the  court 
takes  judicial  notice  of.  (Grim.  Gode,  sec.  97;  32  N.  H. 
Rep.,  285;  3  Abb.,  N.  Y.  Dig.,  338.) 

4th.  Time  not  being  an  essential  ingredient  of  the  of- 
fense, it.  is  sufiicieut  if  it  be  shown  that  the  prosecution 
was  commenced  within  the  time  prescribed  by  the  statute 
of  limitations.  (Grim.  Gode,  sec.  91;  3  Mo.,  45;  9  Gow., 
537;  26  Mis.,  — ;  1  Whar.,  sec.  261;  19  Mo.,  678;  26  Id., 
806.) 

5th.  Inhere  a  statutory  offense  is  an  offense  at  common 
law,  it  is  not  necessary  to  follow  the  words  of  the  statute  in 
charging  the  commission  thereof.  (2  Greene  [Iowa],  162; 
13  Ala.,  413;  3  Kelly,  417;  1  Wheeler  Grim.  R.,  450;  5  T, 
R.,  162;  1  Bitth.  Grim.  L.,  817;  18  Ohio,  469,  476;  19  Id., 
379;  5  Bac.  Abr.,  91.) 

[*252]  McArthur  dk  DotUhitiy  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Saffohd,  J. — On  the  22d  day  of  December,  A.  D.  1864, 
an  information  was  filed  in  the  Shawnee  Gounty  District 
Gourt  against  the  respondent,  charging  him  with  the  crime 
of  robbery  in  the  first  degree,  under  section  67  Oriminal  Act 
The  record  shows  that  previrms  to  the  filing  of  said  inform 
ation  the  respondent  had  been  arrested  on  said  charge, 


946  SITPEEME  COURT  OP  KAlJSAS, 

.  The  State  t.  Barnett. 

bronght  before  a  justice  of  the  peace,  and  after  examination 
bad  was  recogniz^  to  appear  at  the  next  term  of  said  Dis- 
trict Court.  A  transcript  of  the  proceedings  before  the  jus- 
tice was  filed  in  the  District  Court  on  the  20th  of  December, 
1864.  The  proceeding  by  information  was  intended  to  be 
in  accordance  with  the  provisions  of  an  act  entitled  "An 
act  to  abolish  grand  juries  and  to  provide  for  the  trial  of 
offenses  upon  information,''  passed  by  the  legislature  of 
1864,  and  approved  Feb.,  12th.    (Laws  1864,  p.  111.) 

The  body  of  the  information  reads  as  follows:  "That 
George  S.  Barnett,  late  of  the  county  of  Shawnee,  at  the 
county  of  Shawnee  aforesaid,  and  within  the  jurisdiction 

of  this  court,  on  the  —  day  of ,  A.  D.  1864,  being  then 

and  there  armed  with  an  offensive  and  deadly  weapon,  to- 
wit:  with  one  pistol  commonly  called  a  revolver,  in  and 
upon  one  George  P.  Roy  craft,  then  and  there  being,  felon 
ionsly  did  make  an  assault,  and  him  the  said  George  P 
Boycraft,  in  bodily  fear  and  danger  of  his  life,  then  and 
there  feloniously  did  put,  and  one  mare  of  the  value  of  one 
hundred  and  twenty-five  dollars,  one  saddle  of  the  value  of 
three  dollars,  and  one  bridle  of  the  value  of  twenty-five 
cents,  of  the  personal  property,  goods  and  chattels  of  the 
said  George  P.  Roycraft,  from  the  person,  in  the  presence 
of  and  against  the  will  of  the  said  George  P.  Roycraft,  then 
and  there,  feloniously  did  take,  with  intent  in  so  doing,  him 
the  said  George  P.  Roycraft,  then  and  there  to  rob,"  oon- 
tra  forma^  etc.,  which  was  verified  by  the  oath  of  the  said 
George  P.  Roycraft. 

[^258]  At  the  May  term  of  said  court  the  respondent 
appeared  and  by  his  counsel  moved  the  court  to  quash  the 
information  for  the  following  reasons:  ^^st.  Because  the  law 
authorizing  the  filing  of  said  information  is  in  conflict  with 
the  5th  article  of  atnendments  to  the  constitution  of  the 
United  States.  2d.  The  court  had  no  jurisdiction  of  the  of- 
fense for  the  reason  that  it  is  not  alleged  in  the  information 
that  the  accused  had  had  a  preliminary  examination,  was  a 
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fugitive  from  JQotioe,  or  bad  waived  examinatioii.  8d.  The  of- 
fense was  not  alleged  to  have  been  committed  on  a  day  ceir- 
tain,  but  generally  in  the  year  1864.  4th.  The  information 
IB  i^formal  and  insufficient,  and  does  not  charge  any  public 
oflSbnse  known  to  the  statutes  of  Kansas. 

The  court  sustained  the  motion.  The  appellant  excepted 
and  brings  the  case  here  for  review. 

The  several  grounds  for  quashing  the  information  will  be 
considered  in  their  order. 

I.  Article- 5th  of  the  amendments  to  the  constitution  of 
the  United  States  provides  that  '^Ko  person  shall  be  held  to 
answer  for  a  capital  or  other  infamous  crime  unless  on  pre- 
sentment or  indictment  of  a  grand  jury,  except  in  cases  aris- 
ing in  the  land  or  naval  forces,  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  public  danger." 

It  has  been  held  by  the  highest  judicial  authority  that 
this  provision  has  no  application  to  other  than  proceedings 
in  the  United  States  courtsJ  In  the  case  of  Barron  v.  Tlie 
Mayor  and  City  Gounoil  of  Baltimore^  7  Peters  R.,  248, 
Ohief  Justice  Marshall,  delivering  the  opinion  of  the  court, 
said:  ^'The  constitution  was  ordained  and  established  by  the 
people  of  the  United  States  for  themselves,  for  their  own 
government  and  not  for  the  government  of  the  individual 
states.  Each  State  established  a  constitution  for  itself,  and 
in  that  constitution  provided  such  limitt^tions  and  restric- 
tions on  the  powers  of  its  particular  government  as  its  judg- 
ment dictated.  The  people  of  the  United  States  framed 
such  a  government  for  the  United  States  as  they  p264J  sup- 
posed  best  adapted  to  their  situation,  and  best  cidculated  to 
promote  their  interests.  The  powers  they  conferred  upon 
their  government  were  to  be  exercised  by  itself,  and  the 
limitations  of  power  if  expressed  in  general  terms,  are  natur- 
ally, and  we  think  necessarily,  applicable  to  the  government 
created  by  the  instrument.  They  are  limitations  of  power 
granted  in  the  instrument  itself,  not  of  distinct  governments 
formed  by  difierent  persons  and  for  diiferent  purposes.    If 
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these  propositions  be  correct  the  fifth  amendment  mnst  be 
understood  as  restraining  the  power  of  the  general  govern- 
ment, not  applicable  to  the  states.        ♦        *        *        ♦ 

'^These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  State  governments.  This 
court  cannot  so  apply  them. 

"We  are  of  opinion  that  the  provision  in  the  fifth  amend- 
ment, declaring,  etc.,  is  intended  solely  as  a  limitation  on 
the  ]X>wer  of  the  government  of  the  United  States,  and  is 
not  applicable  to  the  legislation  of  the  states?* 

There  are  other  authorities  holding  the  same  doctrine,  but 
it  is  unnecessary  to  refer  to  them.  The  shove  case  seems  to 
be  a  leading  one  and  is  entirely  satisfactory. 

It  follows,  therefore,  that  there  is  no  repugnancy  between 
the  act  of  the  legislature  providing  for  the  trial  of  offenses 
upon  information,  and  this  amendment  of  the  constitution 
of  the  United  States.  It  was  competent  for  the  legislature 
to  pass  such  a  law,  and  it  is  binding  upon  the  courts. 

II.  The  second  objection  is  based  upon  the  fact  that  the 
information  does  not  show  on  its  face  that  the  defendant 
had  a  preliminary  examination,  or  had  waived  such  exami- 
nation, or  was  a  fugitive  from  justice,  etc.  The  law  is  as 
follows:  '^Xo  information  shall  be  filed  against  any  person 
for  any  olFense,  until  such  person  shall  have  had  a  prelimi- 
nary examination  therefor  as  provided  by  law,  before  a  jus- 
tice of  the  peace  or  other  examining  magistrate  or  ofllcer, 
unless  such  person  shall  waive  his  right  to  such  examination: 
Provided^  h/>wever^  That  information  shall  [*265]  be  filed 
without  such  examination  against  fugitives  from  justice. 
Any  fugitive  from  justice,  against  whom  an  information  may 
be  filed,  may  be  demanded  by  the  governor  of  this  State  of 
the  executive  authority  of  any  other  State  or  Territory,  or  of 
any  foreign  government,  in  the  same  manner,  and  the  same 
proceedings  may  be  had  thereon  as  provided  by  law,  in  like 
cases  of  demand  upon  indictment  filed.  And  provided  fur- 
thery  That  the  district  judge  may  upon  information  or  afiS- 


\    JANUARY,  T£fiH,  1865.  249 

Opinion  of  the  Court 

davits  with  him  filed  of  the  oommisaion  of  crimen  require 
the  proseoating  attornej  to  prosecute  any  criminal  by  infor- 
mation for  such  crime, and  may  compel,  by  attachment,  fine 
or  imprisonment,  a  compliance  with  this  section."  (Sec.  8, 
chap.  64,  Laws  1864.) 

It  is  not  doubted  that  a  defendant  may  insist  upon  his 
right  to  a  preliminary  examination  before  he  can  be  called 
upon  to  answer  the  information,  unless  he  shall  come  within 
the  description  mentioned  in  the  provisional  clauses  of  this 
section,  which  is  not  pretended  in  this  case,  and  if  he  has 
not  had  such  examination,  nor  waived  it,  he  may  raise  the 
question  l>y  plea  setting  up  such  fact.  But  we  do  not  think 
it  necessary  that  the  information  should  allege  that  the 
accut&ed  bad  had  a  preliminary  examination  or  had  waived 
it.  This  is  not  a  macter  which  goes  to  the  merits  of  the 
trial,  biit  to  tlie  regularity  of  the  previous  proceedings. 
{Was/ibum  v.  The  People,  10  Mich.,  383.) 

It  will  not  be  contended  that  an  indictment  would  be  bad 
for  failing  to  allege  that  the  grand  jury,  who  found  it,  was 
composed  of  fifteen  competent  jurors,  or  that  twelve  of 
them  concurred  in  the  finding  (sections  57  and  77),  or  that 
the  grand  jury  were  impaneled,  sworn  or  charged,  or  any 
other  fact  necessary  to  the  legal  constitution  of  that  body. 
These  are  preliminary  matters  that  need  not  be  alleged  or 
proven.  What  good  reason  can  there  be  urged  in  favor  of 
requiring  an  information  to  set  out  the  fact  of  an  examina- 
tion, which  is  preliminary  only  and  need  not  be  proven  on 
the  trial  ? 

[*256j  But  the  information  as  to  its  sufficiency  must  be 
determined  by  the  same  rules  that  have  heretofore  governed 
and  now  govern  in  cases  of  indictment.  An  indictment 
cannot  be  quashed  on  account  of  any  objection  like  that 
under  consideration  (sec.  96),  nor  can  an  information. 

III.  But  it  is  objected  that  the  iuformation  should  have 
alleged  the  month  and  the  day  on  which  the  crime  was 
charged  to  have  been  committed. 
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these  propositions  be  correct  the  fifth  amendment  mnst  be 
understood  as  restraining  the  power  of  the  general  govern- 
ment, not  applicable  to  the  states.        ♦        *        *        ♦ 

'^These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  State  governments.  This 
court  cannot  so  apply  them. 

"We  are  of  opinion  that  the  provision  in  the  fifth  amend- 
ment, declaring,  etc.,  is  intended  solely  as  a  limitation  on 
the  power  of  the  government  of  the  United  States,  and  is 
not  applicable  to  the  legislation  of  the  states.'^ 

There  are  other  authorities  holding  the  same  doctrine,  but 
it  is  unnecessary  to  refer  to  them.  The  above  case  seems  to 
be  a  leading  one  and  is  entirely  satisfactory. 

It  follows,  therefore,  that  there  is  no  repugnancy  between 
the  act  of  the  legishtare  providing  for  the  trial  of  offenses 
upon  information,  and  this  amendment  of  the  constitution 
of  the  United  States.  It  was  competent  for  the  legislature 
to  pass  such  a  law,  and  it  is  binding  upon  the  courts. 

II.  The  second  objection  is  based  upon  the  fact  that  the 
information  does  not  show  on  its  face  that  the  defendant 
had  a  preliminary  examination,  or  had  waived  such  exami- 
nation, or  was  a  fugitive  from  justice,  etc.  The  law  is  as 
follows:  '*Xo  information  shall  be  filed  against  any  person 
for  any  offense,  until  such  person  shall  have  had  a  prelimi- 
nary examination  therefor  as  provided  by  law,  before  a  jus- 
tice of  the  peace  or  other  examining  magistrate  or  oflScer, 
unless  such  person  shall  waive  his  right  to  such  examination: 
Provided^  however^  That  information  shall  [*265]  be  filed 
without  such  examination  against  fugitives  from  justice. 
Any  fugitive  from  justice,  against  whom  an  information  may 
be  filed,  may  be  demanded  by  the  governor  of  this  State  of 
the  executive  authority  of  any  other  State  or  Territory,  or  of 
any  foreign  government,  in  the  same  manner,  and  the  same 
proceedings  may  be  had  thereon  as  provided  by  law,  in  like 
cases  of  demand  upon  indictment  filed.  And  provided  fur- 
ther,  That  the  district  judge  may  upon  information  or  affi- 
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daWts  with  hhn  flied  ot*  the  oommiBsioD  of  crime,  reqaire 
the  proseoutiBg  attoniej  to  prosecute  any  criminal  by  infor- 
mation for  such  crime, and  may  compel, by  attachment,  fine 
or  imprisonment,  a  compliance  with  this  section."  (Sec.  8, 
chap.  64,  Laws  1864.) 

It  is  not  doubted  that  a  defendant  may  insist  upon  his 
right  to  a  preliminary  examination  before  he  can  be  called 
upon  to  answer  the  information,  unless  he  shall  come  within 
the  dt«cription  mentioned  in  the  provisional  clauses  of  this 
section,  which  is  not  pretended  in  this  case,  and  if  he  has 
not  had  such  examination,  nor  waived  it,  he  may  raise  the 
question  by  plea  setting  up  such  fact.  But  we  do  not  think 
it  necessary  that  the  information  should  alles^e  that  the 
aocutsed  had  had  a  preliminary  examination  or  had  waived 
it.  This  is  not  a  macter  which  goes  to  the  merits  of  the 
trial,  but  to  tlie  regularity  of  the  previous  proceedings. 
( Washbam  v.  The  People,  10  Mich.,  383.) 

It  will  not  be  contended  that  an  indictment  would  be  bad 
for  tailing  to  allege  that  the  grand  jury,  who  found  it,  was 
composed  of  fifteen  competent  jurors,  or  that  twelve  of 
them  concurred  in  the  finding  (sections  57  and  77),  or  that 
the  grand  jury  were  impaneled,  sworn  or  charged,  or  any 
other  fact  necessary  to  the  legal  constitution  of  that  body. 
These  are  preliminary  matters  that  need  not  be  alleged  or 
proven.  What  good  reason  can  there  be  urged  in  favor  of 
requiring  an  information  to  set  out  the  fact  of  an  examina- 
tion, which  is  preliminary  only  and  need  not  be  proven  on 
the  trial  ? 

[*256]  But  the  information  as  to  its  sufficiency  must  be 
determined  by  the  same  rules  that  have  heretofore  governed 
and  now  govern  in  cases  of  indictment.  An  indictment 
cannot  be  quashed  on  account  of  any  objection  like  that 
under  consideration  (sec.  96),  nor  can  an  information. 

III.  But  it  is  objected  that  the  information  should  have 
alleged  the  month  and  the  day  on  which  the  crime  was 
charged  to  have  been  committed. 


253  SUPREME  COURT  OP  KANSAS, 

JobxiBcm  ▼.  Rejttolds. 

Defendant  kept  hotel  at  the  time  and  plaintiff  was  a  regv- 
lar  boarder  by  the  week,  and  paid  for  his  boar^  by  the 
week. 

'^  Dr.  Dunn  testified  that  he  came  into  the  bar-room  and 
saw  the  safe  standin^i^  open,  and  no  one  was  in  the  room. 
On  cross-examination,  he  testified  that  be  oonid  not  see 
whether  there  was  an7i;hing  in  the  safe  or  not;  conid  not 
see  inside  of  the  safe  on  account  of  its  position.  Was  not 
positive  as  to  the  time,  but  thought  it  was  between  the 
first  of  August  and  the  first  of  September,  1860. 

^^Dr.  Lewis  testified  that  he  kept  papers  on  deposit  in  the 
same  safe;  wanted  to  get  at  them  on  one  occasion  and  Isa- 
dore,  daughter  of  defendant,  got  the  key,  opened  the  safe 
and  got  the  papers;  could  not  say  there  was  money  in  it  at 
the  time. 

^'Benjamin  Johnson,  the  defendant,  testified  as  follows: 
*  I  kept  the  Johnson  House,  a  hotel;  plaintiff  Reynolds  was 
a  regular  boarder  and  made  it  his  home  at  my  house  during 
the  summer  and  fall  of  1860.  Commenced  March  let, 
1860,  and  continued  until  a  week  after  the  money  was 
stolen.  No  person  but  myself  ever  kept  the  keys  to  the 
safe  during  that  time,  nor  was  any  person  allowed  to  go  to 
the  safe  when  there  was  money  in  it.  The  safe  was  at  dif- 
ferent  times  and  intervals  allowed  to  stand  open  that  it 
might  air,  to  prevent  molding,  when  everything  was  taken 
out,  including  money  and  valuables.  It  was  probably  at 
one  of  these  times  that  witness  Dunn  saw  it  open.  The 
safe  was  never  left  open  with  money  or  valuables  in  it. 
[*259]  I  had  valuable  papers,  notes  and  negotiable  bonds, 
and  a  dratl  on  New  York  and  silver- ware  in  the  safe  at  and 
during  the  time  plaintiff's  money  was  in  it.  I  had  con- 
vertible property  to  the  amount  of  $2,000,  or  $3,000  in  it  at 
the  time  the  safe  was  broken  open.  My  honse  was  entered 
on  the  night  Seward  spoke,  by  burglars,  as  near  as  we  could 
judge  by  appearance,  from  a  back  window.  The  saie  was 
opened  and  entered  by  means  of  a  false  key,  and  the  drawer 
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ia  which  the  money  and  valaable  papers  of  mine  were  de- 
posited, was  broken  out  and  carried  to  a  back  window, 
where  the  papers  were  scattered  and  the  drawer  left. 
Plaintiff's  money  was  gone.  This  was  done  withoat  my 
knowledge,  consent,  procurement  or  connivance.  I  always 
had  a  person — my  cook  slept  in  the  room  adjoining  the 
office  where  the  safe  was.  He  was  there  the  night  it  was 
60  entered.  There  was  a  very  large  crowd  that  night — 
over  one  hundred  and  fifty  guests." 

Tliis  was  all  the  evidence  offered  to  the  jury,  and  upon  it 
the  jury  found  a  verdict  for  the  plaintiff  against  the  defend- 
ant for  $338,  upon  which  judgment  was  entered. 

To  the  rendition  of  this  judgment  the  defendant  duly  ex- 
cepted and  afterwards  moved  for  a  new  trial  on  the  ground 
that  there  was  no  evidence  before  the  jury  to  sustain  the  ver- 
diet,  which  motion  was  overruled  by  the  court.  The  de- 
fendant excepted  to  the  ruling  and  now  asks  that  the  judg- 
ment may  be  reversed  for  the  same  cause. 

E.  V.  Banksj  for  plaintiff  in  error: 

Ist.  The  bailment  was  a  ^'  depositum."  (Edw.  on  Bail., 
35,47;  2  Kent,  660.)  The  defendant  in  error  was  a  lodger, 
not  a  guest  at  the  house  of  plaintiff  in  error.  (Edw.  Bail., 
394,397,421;  Rol.  Abr.,  3;  Story  Bail,  Pec.  485;  Willard 
V,  Reinhardty  2  K.  D.  Smith,  158.)  The  latter  had  no  lien 
on  baggage.  {Grinnel  v.  Godk^  3  Hill,  485;  Peest  v.  Mo- 
OreWi  25  Wend.,  653.)  The  contract  for  board  and  that 
[*260]  for  the  bailment  were  separate;  there  was  no  agree- 
ment to  ^^  safely  keepJ^^ 

-  2d.  No  liability  is  created  in  absence  of  gross  negli- 
gence. (Edw.  on  Bail.,  35,  47;  JSdson  v.  Weston^  7  Cow., 
278;  Bea/rdaUfi  v.  Bichardson^  11  Wend.,  20.) 

3d.  The  degrees  of  dilligence  and  care  required,  are  mat- 
ters of  law;  all  the  evidence  in  the  case  being  given,  it  is 
competent  for  the  court  to  determine  whether  there  was  any 
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evidence  showiiig  gross  negligencer    (6  Hill,  488;  17  N. 
T.,  9;  1  Oal.,  162.) 

4th.  Gross  neglig^ioe  defined — the  want  of  that  care 
which  every  person  of  common  sense,  how  inattentive  so- 
ever, takes  of  his  own  property.  (Edw.  on  Bail.,  44;  Fos- 
ter V.  Essex  Bamk^  17  Mass.,  479).  As  to  distinction  be* 
tween  it  and  ordinary  care  (see  Edw.  BaiL,  44;  Jones  Bail., 
46,  76;  4  Abb.  N.  Y.  Dig.,  116,  and  cases  cited.  See  also 
Edw.  Bail.,  223;  Story  on  Bail.,  sees.  17^  332;  Bracton,  99, 
&.)  The  record  shows  plaintiff  in  error  to  have  been  or- 
dinarily diligent;  he  deposited  the  bailment  with  his  own 
valuables.  (Edw.  35,  47,  71;  cases  cited  above;  7  Oow. 
278;  Jones  on  Bail,  41;  Story  Bail.,  sees.  19,  20,  21,  22; 
Finuams  v.  Sfnallj  1  Esp.,  315;  Jones,  39;  2  Kent  Oom., 
562;  Main  v.  Westy  T.  U.  P.  Oharlt,  172;  Monteith  v.  Bis 
sell  J  Wright,  411.) 

Q.  W.  Smithy  for  defendant  in  error: 

Ist.  The  record  involves  no  question  which  the  court 
can  pass  upon.  The  case  was  tried  by  a  jury  who  heard 
the  evidence;  it  presented  a  question  of  fact.  The  court  is 
presumed  to  have  instructed  them  properly  as  to  the  law. 
There  is  some  evidence  of  neglect;  the  jury  are  the  sole 
judges  as  to  whether  the  evidence,  which  it  is  conceded 
tended  to  show  some  neglect,  was  sufficient  to  show  gross, 
or  some  lower  degree  of  negligence.  They  determined  by 
their  verdict  for  the  plaintiff  below,  that  the  evidence 
showed  gross  neglect.  The  court  below  who  saw  the  wit- 
nesses [^261]  on  the  stand,  properly  refused  to  grant  a  new 
trial.  The  verdict  of  a  jury  upon  a  question  of  fiwt  mate- 
rial to  the  issue,  where  there  is  some  evidence  to  sustain  it, 
will  not  be  disturbed. 

The  opinion  of  the  court  was  delivered  by 

Bailet,  J. — ^On  this  record  the  first  question  presented 
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is,  whether  the  defendant  Johnson  was  liable  as  an  inn- 
keeper, and  we  are  clearly  of  the  opinion  that  he  was  not 
The  proof  shows  that  the  plaintiff  Reynolds,  at  the  time  he 
made  the  deposit  with  Johnson,  and  for  a  long  time  before, 
was  a  regular  boarder  by  the  week,  and  not  a  traveler  oi 
gaest.  Hence  the  strongest  mle  of  law,  as  to  the  liablility 
of  an  inn-keeper,  does  not  apply  to  this  case.  This  point 
is  too  well  settled  to  require  argument  The  authorities 
are  condusive  and  unanimous. 

^'As  inns  are  instituted  for  passengers  and  wayfaring 
men,  a  neighbor  or  friend  who  is  no  traveler  but  comes  to 
the  inn  at  the  request  of  the  inn-keeper  and  lodges  there,  is 
not  deemed  a  guest.  But  where  a  traveler  comes  to  the  inn 
and  is  accepted,  he  becomes  instantly  a  guest.  If  a  traveler 
leaves  his  horse  at  an  inn  and  lodges  elsewhere  he  will  be 
deemed  a  guest,  but  he  will  not  be  deemed  a  guest  in  such 
a  case  if  he  leaves  goods  for  which  the  inn-keeper  receives 
no'compensation.  The  length  of  time  that  a  man  is  at  an 
inn  makes  no  difference  whether  he  stays  a  week,  or  a 
month,  or  longer.  So  always,  that  although  he  is  not  strictly 
transiena  he  retains  his  character  as  a  traveler.  But  if  a 
person  comes  upon  a  special  contract  to  board  and  sojourn 
at  an  inn,  he  is  not  in  the  sense  of  the  law  a  guest,  but  he 
is  deemed  a  boarder."  (Story  on  Bailments,  sec  477,  and 
cases  cited.) 

What  then  is  the  character  of  the  bailment  disclosed  in 
the  testimony  in  this  case,  and  from  which  the  liability  of 
the  plaintiff  in  error  arises  ? 

Manifestly  it  is  that  species  of  bailment  known  in  law  as 
[*262]  a  deposit,  depositum,  which  is  defined  to  be  '^a  naked 
bailment  of  goods,  to  be  kept  for  the  bailer  without  reward^ 
and  to  be  returned  when  he  shall  require  it.  (Story  on 
Bail.,  sees.  4,  41.)  Or  a  contract  by  which  one  of  the  con- 
tracting parties  gives  a  thing  to  another  to  kc^ep  who  is  to 
do  so  gratuitonsly,  and  obliges  himself  to  return  it  when  he 
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eball  be  requested.  (Pothier  Traite  Depot,  ».  1 ;  Civil  Code 
of  France,  Art.  I\n5.) 

Conceding,  then,  that  the  delivery  of  the  gold  by  Eeyn- 
olds  to  Johnson  was  a  depoaity  and  that  Johnson  became  a 
depositary,  what  were  the  obligations  arising  on  Johnson's 
part  from  the  fact  of  the  deposit  I 

The  answer  is  given  by  the  same  distinguished  jurist. 
"It  consists  of  two  things:  Jlrst^  that  he  shall  keep  it  with 
reasonable  care;  and,  second^  that  he  sliall  return  it  accord- 
ing to  the  original  trust  But  what  is  to  be  deemed  reason- 
able  care  ?  Being  a  bailee  without  reward,  the  depositary 
is  bound  to  slight  diligence  only;  and  be  is  not  therefore 
answerable  except  for  gross  neglect.  But  in  every  case 
good  faith  requires  that  he  should  take  reasonable  care  of 
the  deposit.  And  what  is  reasonable  care  must  materially 
depend  upon  the  nature,  value,  and  quality  of  the  thing; 
the  circumstances  under  which  it  is  deposited,  and  some- 
times u))on  the  character  and  confidence  and  particular  deal- 
ings of  the  parties. 

Il  is  often  laid  down  in  the  books  that  the  depositary  is 
bound  to  take  the  same  care  of  the  deposited  goods  that  he 
takes  of  his  own. 

The  depositary  is,  as  has  been  stated,  bound  to  slight  dili- 
gence only;  and  the  measure  of  that  diligence  is  that  degree 
of  diligence  which  persons  of  less  than  common  prudence  at 
all  take  of  their  own  concerns.''  (Story  on  Bail,  sees.  63, 
64.) 

The  modern  Civil  Code  of  France  adopts  the  same  rule. 
The  depositary  must  bestow  (says  the  Code),  in  the  keep  of 
the  thing  deposited  the  same  care  that  he  bestows  in  keep- 
ing [*263]  the  things  belonging  to  himself  (Civil  Code  of 
France,  Art.  1927;  Code  of  Louisiana,  Art.  2908.) 

This  rule  was  adopted  after  a  very  full  and  able  discussion 
of  the  whole  subject,  in  the  case  of  Foster  et  al.  v.  JSssex 
Bank  (17  Mass.,  479),  a  case  which  from  the  interest  in- 
volved, as  well  as  from  the  eminence  of  the  counsel  engaged 
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on  either  side,  and  the  high  character  of  the  court,  is  en«^ 
titled  to  great  consideratioD.  In  that  case,  it  was  held  that 
where  a  cask  containing  fifcj  thousand  dollars  in  gold  was 
deposited  in  a  bank  for  safe  keeping,  and  the  gold  was 
fraudulently  taken  out  by  the  cashier  of  the  bank,  that  the 
bank  was  not  liable  to  the  depositor  for  the  value  of  the 
gold  so  taken. 

We  see  nothing  in  the  case  at  bar,  to  distinguish  it  materi* 
ally  from  this  and  other  similar  cases,  or  if  there  are  points 
of  difference,  they  tend  rather  to  strengthen  the  case  of  the 
plaintiff  in  error  than  that  of  the  defendant. 

The  defendant  was  well  acquainted  with  the  plaintiff  in 
error,  having  boarded  and  made  his  home  at  the  plaintiff's 
house  for  several  months,  and  it  clearly  appears  that  the  de- 
fendant's gold  was  kept  in  the  same  safe  as  that  in  which 
the  plaintiff  in  error  kept  his  own  mon^y  and  valuables. 
The  judgment  will  be  reversed. 

All  the  jdstices  concurring. 


Mathxw  Montoombbt  v.  Ths  Statb  of  Kansjls. 

1.  Grand  Jury.  The  statate  has  provided  (ch.  109,  Comp.  L.,  §  §  24, 
25),  two  methods  by  which  a  grand  jury  may  be  filled  to  the  required 
number  by  the  District  Court,  when  for  any  cause  a  sufficient  number 
shall  not  be  present  and  answer  on  the  calling:  of  the  panel.  It  is  error 
in  such  case  for  the  court  below  to  order  persons  to  be  transferred  from 
those  duly  served  and  returned  as  petit  jurors  to  the  grand  jury,  and 
to  order  other  persons  to  be  selected  from  the  by-standers  to  complete 
the  panel  of  the  grand  jury.  But  the  Criminal  Code  does  not  allow  a 
defendant,  after  conviction,  for  the  first. time,  to  raise  the  objections, 
but  to  be  available  they  must  be  raised  before  pleading  to  the  merits. 

NOTK.— While  A  grand  Jwy  ilioald  only  be  called  by  order  of  the  Diattlot  Ooart,  yet 
when  one  has  been  called  bj  order  of  the  Judge  In  yaeatton,  and  haa  been  impaneled, 
ohaiged  and  awom  by  the  court,  it  iB%d$/aeto  grand  jwy,  and  under  %  79  of  the  Oode  of 
Criminal  Procedure,  no  objection  la  good  to  an  tndlotment  preaented  by  it  on  account  of 
the  manner  of  ite  ocganiaation,  wliich  doea  not  iaqdy  eotrmition  in  suoii  orgaalaadon . 
iStaU  T  Jianh,  18  Kaa.,  6M.) 

17—^  KA8. 
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2.  ;  New  trial.    [*964]  That  the  grand  jury  that  found  the  indict- 

ment, was  improperiy  oonstitated,  is  not  a  gnrand  for  a  new  trial  nor 
for  an  arrest  of  jud^rment.  Sach  a  qnestion  might  be  raised  hy  motion 
to  quash,  plea  in  abatement,  etc. 

8.  JuBT  Triau  The  mere  fact  that  the  record  fails  to  show  that  one  of 
the  petit  jurors,  who  was  duly  sworn  and  tried  the  case,  was  sum- 
moned or  selected  from  the  bystanders,  ought  not  to  vitiate  the  verdict, 
the  record  showing  that  the  whole  twelve  were  good  and  lawful  men 
of  the  body  of  the  county,  and  failing  to  show  that  the  defendant  was 
pngudioed  by  the  omission. 

Appeal  Jrom  Douglas  District  Court. 

Thb  record  of  the  coart  below  shows  the  following  orders 
(referred  to  in  the  opinion)  relative  to  the  organization  of 
the  grand  jury: 

^'  The  panel  of  the  grand  jurors  being  called,  the  follow- 
ing named  persons  answered  to  their  names,  to-wit:  Wil- 
liam Draper,  R.  F.  Barber,  John  E.  Campbell,  John  More- 
head,  Ira  Jennings,  Levi  Woodward,  R.  S.  Johnson. 

^^The  panel  of  the  grand  jury  being  incomplete,  it  is 
ordered  by  the  court  that  the  following  named  persons  be 
and  they  are  hereby  transferred  from  the  petit  jury  to  the 
grand  jury,  to-wit:  G.  W.  Cosley,  W.  Chutchfield,  Moses 
Taylor,  Samuel  Reynolds,  W.  H.  Careless,  W.  I.  Barber. 

^^  The  panel  of  the  grand  jury  still  being  incomplete,  it  is 
ordered  by  the  court  that  the  shenff  select  from  the  by- 
standers two  persons  to  complete  the  same,  and  thereupon 
the  sheriff  selected  Thomas  Scetin  and  William  Jesse,  two 
good  and  lawful  men  of  the  county  of  Douglas,  to  fill  the 
same. 

^^  The  panel  of  the  grand  jury  being  now  complete  it  is 
[*265]  ordered  by  the  court  that  George  W.  Cosley  be  and 
he  is  hereby  appointed  foreman  of  the  same. 

^^  Whereupon  said  grand  jury  was  duly  impaneled,  Bwom 
and  charged  according  to  law,  and  thereupon  retired,"  etc 

Other  facts  appear  in  the  opinion. 
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Tha6h0r  db  Banka^  for  appellant: 

JF'iret    The  power  of  courts  mast  be  exercised  in  a  legal 
manner.    (9  Bac.  Abr.,  620.) 

I,  Are  not  the  District  Courts  of  Kansas  of  limited 
jnrisdiction  ?  Ist.  The  courts  of  the  United  States  are  so 
declared.  (8  Amer.  Com.  L.,  322;  1  Pet,  80;  6  Cranch, 
173.)  The  powers  of  onr  District  Courts  are  specifically 
pointed  out  by  law  (Ch.  68  Comp.  L.,  454-6,)  under  art. 
3  Const.  (Comp.  L.,  '68.)  There  is  no  law  specifically 
making  it  a  court  of  general  or  common  law  jurisdiction. 
(1  N.  T.,  282.)  2d.  But  were  they  such,  when  exercising 
a  statutory  power,  their  acts  will  be  invalid  unless  the 
authority  on  which  they  are  founded  has^  been  strictly  pur- 
sued. (8  Clarke  [Iowa,]  128;  3  Comst,  611;  19  John,  89; 
3  Am.  Com.  L.,  575;  2  Cranch,  445.)  Especially  where 
the  acts  are  in  obtaining  jurisdiction.  (1  Hill,  180;  2 
Kern.,  575;  6  Abb.  Pr.  R.,  162.  See  5  Abb.  N.  T.  Dig., 
p.  85,  section  96;  3  Am.  Com.  L.,  575;  12  Iowa,  158.)  8d. 
The  statute  conferring  power  to  summon  and  organize 
grand  and  petit  juries  points  out  all  the  powers  of  the  court. 
(Comp.  L.,  607;  Laws  of  1864,.  p.  114.  See  sec.  2  (amend- 
ing sec.  15  of  Act  of  Feb.  11,  1859),  of  Act  of  1864,  and 
sec.  24  of  Act  of  Feb.  11, 1859,  Comp.  L.,  607.)  The  court 
in  no  case  has  power  to  select  jurymen,  nor  to  order  those 
drawn  for  petit,  to  serve  on  the  grand  jury,  nor  [*127J  to  or- 
der the  sheriif  to  selectj  but  to  summon.  (Sees.  24,  26.) 
The  court  had  no  power  to  appoint  a  foreman  except  from 
among  those  "summoned*'  and  "appearing."  Sec.  57,  Crim. 
Code,  Comp.  L.,  247.)  The  court  had  no  power  to  try  the 
case  before  a  petit  jury— one  member  of  which  had  never 
been  summoned.  (Sees.  24,  26.)  4th.  The  "summoning" 
of  juries  was  necessary  at  common  law,  and  is  under  the 
statutes,  unless  abolished  by  the  statute.  (1  Chit.  Crim.  L., 
810,  503;  1  Spencer,  218;  12  John.,  212;  2  Southard,  539; 
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1  Rich.,  188;  Halstead,  298.)    Everj  word  of  a  statute  is 
presumed  to  have  force.    (Sedg.,  322.) 

II.  A  valid  iDdictment  is  necesearjr  to  confer  jurisdic- 
tion upon  the  trial  court.  (2  Park.  Cr.  R.,  158;  Art.  5 
Amd.  U.  8.  Const.) 

Ist.  '^  Trial  bj  jury"  implies  on  a  valid  indictment. 
(2  Park.  Cr.  R.,  402;  2  Ohio  8.,  296;  2  Lead.  Cr.  Cases, 
327.)  2d.  '^  Indictment "  defined  ''  an  accusation  of  a  crime 
presented  by  a  grand  jury  legally  convokedJ^  (1  Bouv.  L. 
Die,  624;  Blackst.  Com.,  299;  Co.  Litl.,  126;  2  Hale,  152; 
Bac  Abr.,  h.  t;  1  Chit.  Cr.  L.,  168.)  "Grand  jury"  defined. 
(Bouv.  L.  Die,  565.)  As  to  the  necessity  of  legal  qualifi- 
cation of  the  members.  (2  Lead.  Cr.  Cases,  323;  Doyle  v. 
Statey  17  Ohio,  222;  6  Id.,  435;  12  Sm.  and  M.,  68;  7 
Yerger,  271;  6  Texas,  99.)  "  Qualified  "  applied  to  jurors, 
means  not  only  competency  (native  character),  but  also  in- 
cludes being  armed  and  shielded  with  all  the  artificial  for- 
mulas of  law.  (Webster's  synonyms.)  3d.  Adding  one 
member  illegally,  vitiates  the  action  of  the  whole.  (2  Lead. 
Cr.  Cases,  323 ;  Portia  v.  State,  23  Miss.,  578.)  4th.  Less 
than  fifteen  persons  legally  convoked  is  not  a  grand  jury 
(Act  March  Ist,  1864,  sec.  1),  and  a  party  cannot  be  put 
upon  trial  under  an  indictment  found  by  snch  a  jury.  (17 
Ohio,  225.)  The  defendant  must  be  brought  before  the 
court  in  the  manner  required  by  law  or  the  proceedings  are 
void.  (19  John.,  39;  7  Cow.,  269;  3  Ohio  S.,  494.)  5th. 
That  the  defect  shown  in  the  record  in  [^67]  this  case  is 
material.  (8  Smead  &  Marsh,  599;  7  U.  S.  Dig.,  p.  328, 
sees.,  35,  36.)  In  criminal  cases  any  omission  of  a  statu- 
tory requirement,  especially  that  pointing  out  the  mode  of 
acquiring  jurisdiction,  is  presumed  to  prejudice  the  rights 
of  the  defendant.  In  this  case  the  grand  jury,  had  the  law 
been  complied  with,  m/aat  have  been  composed  of  members, 
six  at  least  of  whom  would  have  be^n  difierent  persons  from 
those  who  did  compose  it,  for  the  conclusive  reason  that  the 
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sheriff  vfordd  not  naturally  liave  summoned,  nor  had  he  the 
authority  to  suinmon,  to  fill  the  panel  of  the  grand  jury 
with  persons  who  had  been  legally  returned,  summoned,  and 
had  appeared  as  petit  jurors  for  the  same  term.  They  were 
not  ^^  bystanders  ^-  within  the  meaning  of  the  law. 

III.  The  regularity  of  all  the  proceedings  of  the  court 
fihould  appear  by  tlie  record  itself.  (2  Park.  Or.  R,  156-7; 
Barb.  Or.  L.,  370;  1  Ch.  Cr.  L.,  700;  S  Salk.,  368;  Comb., 
144;  3  Mod.,  265;  IToble  v.  STiearer,  6  Ohio,  426.)  1st. 
Jurisdiction  at  all  events  should  appear.  2d.  The  object 
of  this  petition  in  error  is  to  bring  the  record  up  for  inspec- 
tion; if  it  contain  error,  and  that  material,  and  which  has 
not  been  cured,  the  case  must  be  reversed.  {MoOuire  v.  The 
People,  2  Park.  Or.  R.,  156.) 

lY.  The  defect  in  the  record  as  to  the  petit  jury  is  fatal. 
(18  John.,  212;  2  Park.  Or.  R.,  167-8.) 

2d.  The  defects  in  the  organization  of  the  grand  jury 
were  not  waived.  Ist.  Oonsent  cannot  give  jarisdiction  in 
a  criminal  case.  (3  Abb.  N.  Y.  Dig ,  665,  666^  se^.  37  and 
cases;  2  U.  S.  Dig.,  676,  sees.  18-19;  4  McOord,  79;  Har- 
din, 96;  6  U.  S.  Dig.,  251,  sec.  82;  17  Ohio,  225;  Barb.  Cr. 
L.,  372;  3  Ala.,  342;  8  Gaines'  R,  129;  3  Barb.,  232;  4 
Den.,  373.)  2d.  The  doctrine  of  waiver  not  applicable  to 
criminal  cases.  17  Ohio,  226;  Barb.  Or.  L.,  372;  1  Oh.  Or. 
L.,  661;  1  Olarke  [Iowa],  492;  18  John.,  218,  Spencer,  J.) 
3d.  The  doctrine  of  waiver  in  criminal  cases  has  been  ap- 
plied only,  first,  where  plea  in  abatement  or  demurrer  is 
[^68]  specially  provided  for  by  statute,  and  second,  whei^ 
evidence  aliunde  the  record  is  relied  on  to  support  the  plea 
in  abatement.  (2  Lead.  Or.  Oases,  223.)  4th.  No  special 
provision  is  made  for  a  plea  in  abatement  or  demurrer. 
(Orim.  Oode,  sees.  87,  88,  140,  141, 142.)  The  Oriminal 
Oode  is  imperfect,  and  only  recognizes  a  plea  in  abatement 
inferentially,  and  as  to  it  we  must  fall  back  on  the  common 
law.  The  old  English  rule  as  to  the  natural  order  of  plead- 
ing, putting  jurisdiction  first,  and  that  each  subsequent 
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plea  admits  that  there  is  no  foundation  for  the  former,  does 
not,  as  to  jurisdiction,  prevail  in  the  United  States.  (1 
Binn.,  188;  Id.,  219;  3  DalL,  868;  3  Id.,  19;  10  8.  &  R, 
229.)  5th.  Consent  cannot  convert  into  an  indictment, 
what  in  law  is  not  especially  implied  consent,  and  where 
the  implication  rests  only  on  an  obsolete  rule  as  to  the  or- 
der of  pleading.  {Doyle  v.  The  State,  17  Ohio,  225 ;  5  Abb. 
N.  T.  Dig.,  858,  sec.  1;  8  Id.,  565,  '87.)  6th.  That  a  de- 
fect of  the  nature  of  that,  in  this  case,  is  the  subject  of  a 
writ  of  error,  and  a  subject  of  inquiry  lipon  suggesiione  to 
the  couH,  see  2  Lead.  Gr.  Oases,  828,  826.  ^'U  the  defect 
appear  upon  the  face  of  the  record,  defendant  may  move  in 
arrest  of  judgment."  (Id.,  Barb.  Or.  L.,  843,  872;  Buss  A 
Ky.  0.  C,  158;  1  Oh.  Or.  L.,  166;  17  Ohio,  225.)  7th.  Can  a 
defect  appearing  on  the  record  be  pleaded/  A  plea  is  not 
admissible,  contradicting  a  record.  {Tuck  v.  The  Staie^  7 
Ohio,  240;  2  Lead.  Or.  Oases,  826.)  8th.  Any  objection 
which  would  have  been  fatal  on  demurrer,  will  be  equally  so 
on  motion  in  arrest.  (Barb.  Or.  L.,  872;  1  Oh.  Or.  L.,661.) 
9th.  Where  want  of  jurisdiction  appears  of  record,  the  court 
should  dismiss  at  any  stage.  (3  Am.  0.  L.,  578;  7  Conn., 
229,  588;  4  Id.,  258;  1  Mass.,  847;  5  Id.,  862;  4  Oqnn.,  380.) 
10  th.  The  authority  to  arrest  judgment  is  inherent  in  a  court 
of  law  unless  expressly  taken  away.  (Gould  PL,  492;  1  Oh. 
PL,  656;  3  BL  Oom.,  387,  393-5;  16  John.,  146;  3  Foster, 
(N.  H.)  171;  8  How.,  Pr.,  159;  2  Min.,  282.)  11th.  Under 
[*269]  our  Oriminal  Oode,  motion  in  arrest  is  the  proper 
remedy  (sec.  260);  so  also  is  a  suggestion  (sec  261).  The 
motion  to  quash  is  not  (sec.  204),  as  the  defect  does  not  ap- 
pear "  on  the  face  of  the  indictment."  Besides  defendant 
was  not  in  custody  when  the  indictment  was  found,  and 
could  not  challenge  the  array  of  jurors.  He  had  no  pre- 
liminary examination.  It  is  uettal  to  reserve  the  motion. 
(1  Oh.  Or.  L.,  801-4.)  12th.  Motion  in  arrest  may  be 
founded  on  any  part  of  the  record  which  imports  that  the 
proceedings  were  inconsistent  or  repugnant,  and  wouia 
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make  the  sentenoe  appear  irregalar  to  fature  ages.  (Barb. 
Gr.  L.,  372;  1  Oh.  Or.  L.,  661;  2  Whar.,  8043,  and  cadee.) 
If  there  is  any  donbt  that  a  question  of  jurisdiction  may  be 
raised  at  any  time,  and  that  a  motion  in  arrest  is  a  proper 
manner,  we  would  say  that  this  has  been  the  view  of  this 
court  heretofore,  as  appears  by  the  ofHnion  in  £ioe  v.  The 
State  of  Kaneae^  3  Eas.,  168.  Judgment  could  not  be 
rendered  on  such  a  record.  {Garr  v.  The  State,  1  Kas., 
314;  The  State  v.  Eingj  Id.,  436.)  13th.  The  order  of  the 
judge  complained  of  was  an  '^  intermodiate  order"  within 
the  meaning  of  section  264  of  the  Oriminal  Oode,  and  re- 
viewable without  a  motion  in  arrest,  or  an  exception,  the 
error  appearing  of  record.  (5  Am.  Oom.  L.,  186;  1  Halst., 
388;  Barb.  Or.  L.,  361;  21  Wend.,  609;  2  Iowa,  188.) 

Second.  The  motion  in  arrest  was  at  least  good  as  a 
suggestion  to  the  court  of  error  shown  in  the  record.  (2 
Lead.  Or.  Oases,  826;  Barb.  Or.  L.,  372.)  And  a  writ 
of  error  would  lie.  (2  Lead.  Or.  Oases,  328,  326;  Barb. 
Or.  L.,  343.) 

Rigge  A  HiggSj  for  the  respondent: 

The  Oode  of  Oriminal  Procedure  covers  the  whole  ground 
of  criminal  practice.  The  remedies  it  affords  to  a  defend- 
ant are  foil  and  ample,  and  substantially  the  same  as  afforded 
at  common  law. 

Statutes  prescribing  forms  of  procedure  and  remedy 
must  be  strictly  followed.  (Sedg.  on  Statutory  and  Oonst 
Law,  p.  319.) 

[*270]  The  intention  of  the  legislature  will  control  abso- 
lutely the  action  of  the  judiciary;  and  where  that  intention 
is  clearly  ascertained,  the  courts  have  no  other  duty  to  per- 
form than  to  execute  the  legislative  will  without  any  re- 
'gard  to  their  own  views  as  to  the  wisdom  or  justice  of  the 
particular  enactment.  (Sedg.  on  Statutory  Oonst  Law,  p. 
379.) 

ITo  application  for  relief  was  made  by  the  defendant, 
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Mat  Montgomery,  in  this  case  until  after  Terdict,  when 
rions  motions  for  a  new  trial  and  in  arrest  of  jadgment, 
were  presented  to  tlie  oonrt  and  overroled. 

Was  the  action  of  the  District  Oonrt  in  overruling  sndi 
motions  after  verdict,  erroneous  t 

The  grounds  upon  which  the  oonrts  will  entertain  a  mo- 
tion fur  a  new  trial  or  in  arrest  of  judgment,  are  specifically 
enumerated  in  the  statute  referred  to.  (Code  Crim.  Prac., 
sec  256,  fit  seq.) 

And  it  will  not  be  claimed  by  counsel  for  appellant,  that 
the  motions  filed  herein  or  any  of  them  are  based  upon 
such  enumerated  grounds. 

By  a  refei*enoe  to  these  statutory  grounds  of  relief,  it  will 
be  seen  that  in  every  instance  it  is  a  necessary  condition  to 
such  relief  that  some  substantial  right  of  the  criminal  should 
have  been  affected  by  the  alleged  erroneous  or  irregular 
proceedings,  and  in  no  case  does  a  mere  irregularity  entitle 
the  party  to  such  relief. 

Courts  then  will  not  extend  these  remedies  not  only  en- 
tirely beyond  the  limits  fixed  by  the  legislature,  but  beyond 
the  manifest  principle  and  policy  which  governed  it  in  ex- 
tending the  relief. 

If  there  was  any  irregularity  in  the  mode  of  impaneling 
the  grand  jury,  which  presented  the  bill  of  indictment  in 
this  case,  which  would  operate  to  vitiate  their  presentment, 
the  manner  in  which  it  was  to  be  taken  advantage  of  is  in- 
dicated in  sec.  60,  p.  347,  of  Criminal  Procedure. 

A  challenge  to  the  array  of  grand  jurors  upon  any  other 
[*271]  than  enumerated  grounds,  is  denied  in  section  61,  p. 
247,  Criminal  Procedure. 

The  remedy  by  a  motion  to  quash,  if  such  remedy  waa 
applicable,  was  not  sought  to  be  used. 

The  relief  then  sought  by  the  appellant  must,  if  he  be 
entitled  to  any  relief,  be  found  outside  of  the  Oode  of  Orim- 
inal  Procedure* 

At  the  common  law,  irregularities  in  selecting  and  im- 
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paneling  the  grand  jary,  which  do  not  relate  to  the  compe- 
tency of  indiyidaal  jnrors,  can  in  general  only  be  objected 
to  by  a  challenge  to  the  array.  (1  Bish.  Crim.  L.,  p.  671, 
672;  1  Whart.  Orim.  L.,  sec.  468,  €$  aeq.;  People  v.  Griffin^ 
2  Barb.,  427;  8taU  v.  Ward,  2  Hawks,  443;  State  v.  Ma/r- 
tin,  2  Iredell,  101 ;  State  v.  Laneon,  3  Hawks,  175 ;  State 
V.  Seaborn,  4  Denio,  305.) 

Exceptions  to  any  petit  jaror  which  are  known  at  the 
time  of  impaneling  the  petit  jnry,  are  waived  if  not  taken 
at  that  time.  {HaUeck  v.  The  State,  2  Met,  558;  1  Pick., 
41;  Barlow  v.  The  State,  2  Blackf.,  114;  LUle  v.  The 
State,  6  Mo.,  163.) 

The  statute  dii*ecting  mode  of  selecting  jurors,  is  merely 
directory.  {People  v.  Ransom,  7  Wend.,  417;  5  Oow., 
289;  6  Id.,  584;  7  Id.,  289.) 

The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — The  record  in  this  case  beginning  with  the 
steps  taken  to  constitute  the  grand  jury  by  which  the  bill  of 
indictment  herein  was  found,  previous  to  and  at  the  No- 
vember term  of  the  District  Oourt  of  Douglas  county, 
1S64,  exhibits  the  following  facts: 

That  a  grand  jnry  was  ordered  for  that  term  in  accord- 
ance with  the  provisions  of  section  7,  chap.  64,  Laws  1864. 
That  a  venire  was  duly  issued  for  the  number  of  grand 
jurors  required  by  law,  and  whose  names  had  been  asber- 
tained  in  accordance  with  the  provisions  of  chapter  119, 
Comp.  Laws  1863.  That  the  venire  was  received,  served 
[*272]  and  returned  by  the  sheriff.  That  of  the  persons  so 
summoned,  seven  only  were  impaneled  as  grand  jurors. 
That  to  complete  the  panel  six  persons  were  transferred  by 
the  court  from  those  duly  served  and  returned  as  petit  jurors 
for  the  same  term,  and  that  two  persons  were  ordered  by 
the  court  to  be  selected  from  the  bystanders,  which  was 
done  by  the  sheriff.  That  these  persons,  fifteen  in  num- 
ber, were  impaneled,  sworn  and  charged  as  grand  jurors  for 
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that  term,  with  G.  W.  Ooslej,  one  of  the  persons  transferred 
from  the  list  of  petit  jurors,  appointed  foreman.  That  the 
grand  jury  so  constituted,  found  and  presented  to  the 
caurt  the  indictment  upon  which  the  appellant  was  ar- 
raigned, and  to  which  he  pleaded  not  gniltj  at  the  May 
term  of  said  court,  1865. 

Thereupon  a  jury  was  impaneled  to  try  the  issue  so  made. 
Trial  had  and  a  verdict  of  guilty  rend  ered  against  the  then 
defendant,  now  appellant. 

The  record  shows  that  all  the  petit  jurors  who  tried  this 
cause  in  the  District  Oourt,  were  summoned  or  selected  by 
the  sheriff,  except  one  Wm.  MoKinney.  All  that  appears 
in  regard  to  him,  is  the  fact  that  he  was  impaneled  and 
sworn  to  try  this  cause  with  the  rest  of  the  jury.  Aftei 
verdict,  the  appellant  moved  for  a  new  trial  and  in  arrest  of 
judgment,  relying  upon  the  following  grounds:  That  the 
grand  jury  which  found  the  indictment,  was  not  constituted 
according  to  law;  that  therefore  the  indictment  was  in  fact 
no  indictment  against  the  defendant  and  did  not  confer  juris 
diction  upon  the  court  to  try  him;  that  the  petit  jury  which 
rendered  the  verdict  of  guilty  was  not  legally  constituted, 
and  therefore  the  verdict  is  void. 

The  motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled,  and  judgment  entered  against  the  defend* 
ant,  who  duly  excepted  and  appealed  to  this  court 

Section  24,  chapter  119,  Compiled  Laws  1862,  reads  as 
follows:  "  Whenever  for  any  cause  grand  or  petit  jurors 
shall  not  have  been  drawn  and  summoned  to  attend  any 
[*273]  District  Oourt,  or  a  sufficient  number  of  qualified 
jurors  shall  fail  to  appear,  such  court  may  in  its  discretion 
order  a  sufficient  number  of  grand  or  petit  jurors,  or  both,  to 
be  forthwith  drawn  and  summoned  to  attend  such  court,  or 
such  court  may,  by  an  order  to  be  entered  in  the  minutes  of 
such  court,  direct  the  s^ieriff  of  the  county  forthwith  to  sum- 
mon  80  many  good  land  lawful  men  of  his  county  to  serve  as 
such  jurors  aa  the  case  may  require." 
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Seotion  25  provides  that  on  receiving  a  list  of  the  jnrors 
dmwn  pursuant  to  section  24,  or  a  copy  of  the  order  men- 
tioned therein,  the  sheriff  must  proceed  to  suminon  snch 
jurors  and  return  their  names  to  the  court  as  upon  an 
original  venire. 

It  will  be  seen  that  the  statute  has  provided  two  methods 
by  which  a  grand  jury  may  be  filled  to  the  required  num- 
ber by  any  District  Court,  when,  for  any  cause  a  sufficient 
ntimber  shall  not  be  present  and  answer  on  the  calling  of 
the  panel. 

In  this  instance  the  court  failed  to  adopt  either  method. 
Eight  jurors  at  least  were  required  to  complete  the  panel, 
as  seven  only  answered  of  the  original  number  drawn  and 
summoned.  Thereupon  the  court  ordered  six  persons  to  be 
transferred  from  the  petit  jury  to  the  grand  jury  and  two 
persons  to  be  selected  from  the  by-standers  by  the  sheriff, 
as  we  have  before  seen. 

We  think  that  the  court  erred  in  making  each  of  these 
orders.  The  proceedings  should  have  been  in  accordance 
with  the  provisions  of  sections  24  and  25,.  above  referred  to. 

But  if  the  defendant  below  had  desired  to  avail  himself 
of  any  advantages  which  these  errors  might  have  afforded 
him,  at  what  time  during  the  progress  of  the  trial,  and  in 
whiat  way  was  it  incumbent  on  him  to  proceed  to  secure 
snch  advantage}  Oonld  he  plead  to  the  indictment,  allow 
the  trial  to  go  on  to  a  conclusion,  thus  taking  his  chances 
for  conviction  or  acquittal,  and  then  after  finding  out  that 
[^74]  he  has  been  convicted,  for  the  first  time,  make  his 
objection  ? 

We  do  not  think  that  our  Criminal  Code  allows  a  defend* 
ant  so  to  do,  and  to  its  provisions  must  we  look  as  furnish- 
ing the  rules  which  are  to  be  followed  in  oases  of  this  na- 
ture according  to  their  stage  of  progress.  These  are  suffix 
dently  explicit  both  as  regards  the  rights  of  the  State  in 
prosecuting  for  the  commission  of  crime,  and  the  saving 
of  those  of  a  defendant  who  stands  charged  with  such  com- 
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try  the  cause  with  the  rest  of  the  jury,  and  that  the  whole 
twelve  were  good  and  lawfnl  men  of  the  bodj  of  the 
county. 

Other  questions  have  been  raised  by  the  record  in  this 
case^  but  as  the  counsel  have  not  seemed  to  rely  at  all  upon 
them,  we  do  not  think  it  necessary  to  discuss  them.  The 
judgment  of  the  District  Court  will  be  affirmed. 

All  the  justices  concurring. 


Jaoob  WHrrE-CEow  v.  Geobob  WHixB-Wnro. 

1.  Judicial  Sale:  ConfimuOion.  Where,  under  §  449  (Gomp.  L.,  199) 
a  motion  is  made  to  confirm  a  aale,  the  court  should  confine  itself  to  an 
examination  of  the  return  of  the  officer,  and  if  that  shall  show  firi$Ha 
facie  that  all  the  requisites  of  the  statutes  have  been  complied  with, 
the  sale  ought  to  be  confirmed,  and  the  motion  cannot  be  resisted,  ex- 
cept on  the  face  of  the  paper.^ 

2.  :  Motion  to  set  aside.    But  the  contestins:  party,  and  under  § 

515  (Comp.  L.,  214),  the  person  interested  in  the  real  estate,  whether  a 
party  to  the  suit  or  not,  may  make  a  motion  to  set  aside  a  sale  at  any 
time  before  confirmation,  and  orally,  and  pending  the  motion  to  con- 
firm, and  in  considering  that  motion,  the  court  is  not  confined  to  the 
return  of  the  officer,  but  extraneous  facts  (as  fmudulent  condnct  of  the 
officer,  combination  to  prevent  competition),  may  be  shown  to  invali- 
date the  sale;  the  court  is  authorized  to  see  that  its  process  is  not 
abused.' 

[1]  B«e  Kothler  v.  BaU^  2  Kbc,  16i,'aiid  OhaUi$$  v.  WiUt  Id.,  188»  and  ootes. 

An  ex-parte  confiimatlon  of  »  BherllTt  uJe  !■  not  oondoBiTe  eridonoa,  binding  npon 
ftU  parties  that  may  poaaiUj  be  affected  by  It,  that  the  land  ordered  to  be  aold  l^  the  Jndg- 
ment»  was  aold,  and  that  it  waa  zcgnlatiy  and  legally  aold.  {Jiiee  «.  PajfUteTf  IS  Xasi,  MS.) 

A  dedalon  of  the  conrt  upon  a  eonflrmation  of  a  aheriirB  aale  la  no  Judicial  detetinhaa- 
tiOB  of  that  qnestion.  iBHgge  t*  Tv^  lA  Kaa.,  SMO  It  aeema oChenriae  with  amotlan  to 
diasolre  an  attachmenL  {Hog€  v.  Norton,  UKaa.,  876.)  See,  disttagolahing  tfaoae  caaea, 
iWat9on  V.  Jaekion^  34  Kaa.,  443);  alao {Lyon  Co*  v.  Sargent,  Id^  S74.) 

[9]  When  land  has  bean  eoldon  exeeatlon,  any  person  nlalTnlng  to  be  the  owner  tfaareof, 
and  Intareated  in  defeating  the  aale,  may,  altboogh  ha  mayiiot  tjaapaztyto  the  aoH, 
mate  the  oooxt  to  aet  aalde  aooh  aale.  {JIarrUon  v.  AndrttM^  18  Kaa.,  63S.)  Any  pnaon 
tatoi  wrisd  In  a  suit  may  naloa  a  motion  with  refetenee  to  hia  Intareat,  whether  he  la  legaUy 
and  teohnloally  a  party  thavato  or  not   (&rM».o.Jf«jr«r<ry,90Kaab,  lOt.) 
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3. :  Fraud.   A  comhiiiation  between  the  judgment  erediter  anda 

third  person  to  prerent  competition*  will  invalidate  a  sale,  and  that 
fact  may  be  abown  on  a  motion  to  set  aside  the  sale.  (Benz  v,  Hine$, 
post,  •390.) 

4. :  Ownership,   [*277]  If  the  showing  on  a  motion  to  set  aside  a 

■ale  should  indicate  the  existence  of  a  substantial  question  as  to  the 
ownership,  between  a  debtor  and  a  third  person,  or  that  the  debtor  had 
some  sort  of  interest  in  the  property,  the  motion  to  set  aside  ought  to 
be  overruled." 

6. .- :  Not  final.    A  decision  either  way  on  such  motion  would  not 

affect  the  ultimate  rights  of  the  parties,  nor  be  a  bar  to  an  action  to  de- 
termine the  ownership;  the  court  has  a  reasonable  discretion  in  such 
case. 

6.  ■'-!  Uotion,  An  application  under  §  515  (Comp.  L.,  214)  is  a  mo* 
tion.  In  absence  of  a  rule  of  court,  no  formal  motion  in  writing  to  set 
aside  a  sale  is  required;  the  court  having  set  aside  the  sale,  it  will  be 
^assumed  that  there  was  in  effect  a  motion,  and  the  evidence  not  ap- 
pearing of  record  it  will  be  presumed  sufSder.t.  If  the  land  was  not 
under  the  laws  of  the  United  States  or  treaties  with  the  Wyandotte  and 
others,  sulgect  to  sale,  that  would  have  been  a  good  reason  for  setting 
the  sale  aside, 

7. :  What  sutject  to.    Only  the  goods  and  chattels,  lands  -and 

tenements  of  the  debtor,  not  exempt  by  law,  are  by  the  statute  (Titie 
XrV.,  Comp.  L.,  194),  made  subject  to  sale  for  the  satisfaction  of  a 
judgment.  If  the  real  estate  should  be  conclusively  shown  to  be  a 
homestead  of  the  debtor,  there  is  no  good  reason  fo  refnsbg  the  mo- 
tion (to  set  aside)  made  by  such  debtor  on  that  ground. 

Error  from  Wyandotte  District  Court, 

Thb  bill  of  exoeptioDS)  except  the  tbrmal  parts,  appears 
in  full  in  the  opinion. 

Cooper  ib  Stocktofij  for  plaintiff,  submitted: 

The  court  has  no  power  to  set  aside  a  sale,  especially  oa 
a  motion  to  confirm,  and  in  absence  of  a  motion  to  set  the 
sale  aside,  the  record  showing  that  the  proceedings  of  the 

^^ — - — -^ — • _     —  -  -  _    ■ 

[3]  When  the  District  Court  OTerrolee  a  motion  to  set  aside  a  sale  made  bjr  one  not  a 
paaiy  to  the  raootd,  hot  dalmlng  title  to  the  property  sold,  the  Supreme  Court  will  not  re- 
verse nieh  deolilon  when  it  appears  that  there  is  a  qussdon  whethor  th«  title  im  In  de- 
fendant or  such  third  party.  The  decision  of  the  court  upon  such  motion  does  not  con* 
elude  either  party.    ( Trtptow  v.  Bute,  10  Kas.,  170.) 
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ofiSeer  were  regnlar.  (Compl.  L.,  p.  198,  sec  449,  Oode; 
GhalltM  V.  Wise  dk  Crookham^  2  Eas.,  198;  KcMer  v.  Ball^ 
Id.,  160;  Livingston  V.  Zamb,  1  Id.,  212. 

No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

Obozieb,  C.  J. — ^This  is  a  proceeding  to  review  an  order 
of  the  District  Court  of  Wjandotte  countj,  setting  aside  a 
sale  made  by  the  sheriff  of  that  countj  upon  a  judgment 
rendered  therein  in  an  action  where  the  present  plaintiff 
and  defendant  [*278]  were  plaintiff  and  defendant.  The 
facts,  so  far  as  this<!ourt  can  consider  them,  are  set  out  in 
the  following  bill  of  exceptions: 

^'This  was  a  motion  by  the  plaintiff,  that  a  sale  of  real  es- 
tate made  by  the  sheriff  of  Wyandotte  county,  on  an  execu- 
tion issued  from  this  court  on  a  judgment  rendered  at  the 
April  term  of  this  court,  A.  D.  1863,  be  confirmed,  and  on 
examination  of  the  officer's  return,  the  court  finds  that  the 
sale  was  regularly  made,  and  that  the  officer's  return  is  con- 
formable to  law.  The  defendant  objected  to  a  confirmation 
of  said  sale  because  the  defendant  was  a  Wyandotte  Indian, 
in  the  class  of  orphans,  and  by  the  patent  which  is  referred 
to  (patent  not  on  file),  the  said  George  Williams  had  no 
power  to  convey  his  allotment  for  five  years.  The  plaintiff 
read  the  third  and  fourth  articles  of  the  treaty  made  be- 
tween the  United  States  of  America  and  the  Wyandotte 
nation  of  Indians,  January  21, 1855,  and  ratified  March  1, 
1855.  It  was  conceded  that  the  defendant  was  over  twenty- 
one  years  of  age,  or  had  attained  his  majority,  before  the 
plaintiff's  judgment  was  rendered  against  him.  After  a  fnll 
hearing,  the  court  ordered  the  sale  to  be  set  aside,  refusing 
to  confirm  the  same,  to  which  the  plaintiff  excepted ;  excep- 
tions allowed  and  signed  and  certified  by  mt^  in  open  court, 
this  6th  day  of  October,  A.  D.  1868. 

W.  0.  McDowell,       ro«*T  i 

Judge.''  I-SK^-J 
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The  only  reason  assigned  for  reversing  the  order  of  the 
oonrt  below,  is,  that  the  court  erred  in  receiving  testimony 
upon  the  motion  to  confirm  the  sale;  the  plaintiff  insisting 
that  when  the  return  of  the  sheriff  was  conformable  to  law, 
and  showed  upon  its  face  that  the  sale  was  regularly  made, 
the  court  had  no  discretion  in  the  matter,  and  should  have 
confirmed  the  sale.  The  question  presented  in  this  case 
has  been  twice  decided  by  this  court,  once  in  Ghallisa  v. 
Wise  (&  Grookham  (2  Eas.,  198),  and  again  in  KixUder  t^. 
Ball  (3  Id.,  160),  but  as  counsel  do  not  seem  to  be  satis- 
fied, [^279]  the  court  has  thought  it  proper  to  add  a  third, 
thus  endeavoring  to  compensate  in  quantity  any  defect  in 
quality.  The  provisions  of  the  Code  concerning  the  con- 
firmation of  sales  are  found  in  seetion  449,  and  are  as  fol^ 
lows:  *'If  the  court  upon  the  return  of  any  writ  of  execu- 
tion for  the  satisibetion  of  which  any  lands,  tenements  or 
stock  in  trade  have  been  sold,  shall,  ailber  having  carefully 
examined  the  proceedings  of  the  oflicer,  be  satisfied  that  the 
sale  has,  in  all  respects,  been  made  in  conformity  to  the 
provisions  of  this  title,  the  court  shall  direct  the  clerk  to 
make  an  entry  on  the  journal,  that  the  court  is  satisfied  of 
the  legality  of  such,  sale,  and  an  order  that  the  o£Scer  make 
to  the  purchaser  a  deed  for  such  lands  and  tenements.'^ 

When,  under  this  provision,  a  motion  is  made  to  confirm 
A  sale,  the  court  should  confine  itself  to  an  examination  of 
the  return  of  the  officer,  and  if  that  shall  show  prima  faoie^ 
that  all  the  requirements  of  the  statute  have  been  complied 
with,  the  sale  ought  to  be  confirmed.  Upon  that  motion 
the  return  is  condasive*  The  defendant  in  the  execution, 
nor  any  other  person,  should  be  permitted  to  resist  that  mo- 
tion except  upon  the  face  of  the  papers.  Bat  a  motion  to 
set  aside  a  sale  is  a  very  different  thing.  It  is  a  motion  the 
defendant  had  a  right  to  make  at  any  time  before  the  sale 
was  confirmed^  That  he  has  a  right  to  have  it  heard,  no 
one  will  deny.  It  need  not  be  in  writing  unless  a  rule  of 
the  oonrt  requires  it  to  be  so,  but  may  be  interposed  orally, 

18---d  KAS. 
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pendiog  the  motion  to  confirm;  and  the  court  is  bound  to 
consider  it,  no  matter  how  informally  made,  and  in  theoMi- 
sideration  of  it,  not  only  is  the  oonrt  not  confined  by  the 
statute  to  the  return  of  the  ofScer,  but  the  practice  always 
has  been  to  show  extraneous  facts  invalidating  the  sale.  Any 
fraudulent  conduct  of  the  officer  may  be  shown.  A  combi- 
nation  between  the  judgment  creditor  and  a  third  person  to 
prevent  competition,  will  invalidate  a  sale,  and  that  fact  may 
be  shown  on  a  motion  to  set  aside  the  sale.  The  statute 
itself  expressly  provides  that  [^80]  on  such  a  motion  the 
return  of  the  officer,  as  to  the  advertisement,  may  be  con- 
tradicted. Many  other  things  will  be  sufficient  to  authorize 
the  court  to  sustain  the  motion;  and  indeed  the  limit  is  so 
illy  defined  that  each  case  must,  to  a  great  extent,  depend 
upon  its  own  circumstances.  The  only  general  rule  that 
can  be  laid  down  is,  that  the  court  is  authorized  to  see  that 
its  process  is  not  abused. 

It  is  strenuously  insisted,  however,  that  the  court  has  no 
power,  on  ench  a  motion,  to  inquire  into  the  ownership  of 
real  estate  that  may  have  been  sold,  for  two  reasons,  let. 
The  defendant  cannot  make  the  motion  because  he  is  not 
interested  if  the  land  is  not  his  own,  and  the  owner  cannot 
because  he  is  not  a  party  to  the  proceeding;  and,  2d.  The 
court  cannot  try  the  title  to  real  estate  in  that  summary 
way.  In  regard  to  the  first  objection,  it  is  sufficient  to  say 
that  section  516  of  the  Code  authorizes  the  person  interested 
to  make  the  motion.  The  owner  in  die  case  indicated  is 
the  person  interested.  With  regard  to  the  second  objection, 
the  subject  is  not  without  difficulties.  It  will  be  observed, 
however,  that  only  the  goods  and  chattels  or  lands  and  ten- 
ements of  the  debtor,  not  exempt  by  law,  are  by  the  statute 
made  subject  to  sale  for  the  satisfaction  of  the  judgment. 
The  sheriff  is  not  authorized,  nor  is  he  commanded  to  sell 
any  property  but  that  of  the  debtor.  If  he  shall  wantonly 
attempt  to  do  so,  no  one  would  deny  that  ho  would  be 
abusing  the  process  of  the  court,  and  that  it  would  be  the 
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daty  of  the  eoart  to  stop  him.  If,  upon  a  judgment  against 
A,  he  should  levy  upoii  property  coDolnBlvely  shown  to 
belong  exclnsively  to  B,  and  sell  the  same,  woald,  or  ought 
any  cotirt  to  hesitate  to  set  the  sale  aside!  If  npon  the 
retura  of  tlie  officer,  B  should  ask  to  have  the  sale  set  aside 
and  offer  to  prove,  by  affidavit  and  the  production  of  the 
title  pap^s,  that  he  was  not  only  the  owner,  but  that  A  did 
not.have^  nor  pretend  to  have,  any  interest  whatever  in  it, 
ought  not  the  sale  to  be  set  aside!  To  this  extent,  certainly, 
the  court  would  [*281]  have  a  right  to  go;  or,  if  the  prop- 
erty were  conclusively  shown  to  be  the  homestead  of  t^e 
debtor,  ought  not  the  sale  to  be  set  aside!  What  good 
reason  under  such  conclusions  could  there  bo  for  refusing 
to  do  so!  I  can  perceive  none.  But  it  may  be  asked,  where 
would  you  stop!  If  the  showing  indicated  the  existence  of 
a  substantial  question  as  to  the  ownership  between  the  debtor 
and  a  third  person,  or  if  it  should  appear  that  the  debtor 
had  some  sort  of  an  interest  in  the  property,  the  motion 
ought  to  be  overruled.  A  decision  either  way  would  not 
affect  the  ultimate  right  of  the  parties,  nor  be  a  bar  to  an 
action  to  determine  which  was  the  owner.  It  would  be  im- 
possible to  fix  an  arbitrary  boundary  which  would  not  in 
some  instance  work  great  injustice. 

The  court  must  be  allowed  a  reasonable  discretion  in  each 
case,  in  determining  what  shall,  and  what  shall  not,  be  suffi- 
cient ground  to  set  aside  a  sale. 

Kow,  what  was  the  situation  in  the  case  at  bar!  Was  it 
a  motion  to  confirm,  or  to  set  aside  a  sale!  The  bill  of  ex- 
ceptions says  in  terms  that  it  was  a  motion  to  confirm  a 
sale.  The  result  was  that  the  court  set  the  sale  aside  and 
overruled  the  motion  to  confirm.  It  does  not  appear  that  a 
motion  to  set  aside  was  formally  made,  but  it  is  not  at  all 
possible  that  the  sale  would  have  been  set  aside  without  a, 
reqiiest  in  that  behalf  on  the  part  of  the  defendant  No 
formal  motion  was  necessary,  and  application  for  an  order 
addressed  to  the  court  is,  by  aetion  515,  said  to  be  a  motion. 
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The  law  does  not  require  it  to  be  in  writiiig,  and  no  rule  in 
court  requiring  it  to  be  in  writing  has  been  brought  to  our 
notice. 

Considering  the  whole  record  together,  it  may,  very  prop- 
erly, be  assumed  that  there  was,  in  legal  effect,  a  motion  to 
set  the  sale  aside,  and  that  whatever  proof  was  adduced,  was 
in  support  of  that  motion.  It  would  therefore  follow,  from 
what  has  been  already  said,  that  tlie  court  did  not  err  in  ad- 
mitting the  testimony,  if  It  were  relevant  and  [*282]  com- 
petent. Whether  it  was  so,  or  what  it  showed,  this  court 
cannot  determine,  for  the  reason  that  it  is  not  set  out  in 
the  record.  If  the  land  was  not  under  the  laws  of  the 
United  States,  or  treaties  with  the  Wyandottes,  subject  to 
sale,  that  would  have  been  a  good  reason  for  setting  the  sale 
aside.  But  whether  such  was  tlie  fact  depended  upon  facts 
not  disclosed  by  the  record,  one  of  the  most  important  of 
which  was  the  date  of  the  patent;  that  paper  was  before  the 
court  below,  but  is  not  here,  and  without  it  this  court  cannot 
determine  whether  the  decision  of  the  cx>urt  below  was 
right  or  wrong.     Order  of  the  court  below  sustained. 

All  the  justices  concurring. 


AuQusT  W.  Bateb  v.  OLnrroN  Oookbill. 

1.  Mareibd  Women:  Trusts.  Where,  on  March  19, 1857,  the  ownerit 
coQTeyed  respectively,  parte  of  the  land  in  question' to  C,  as  trustee  of 
Mrs.  H.,  she  being  at  the  time  a  married  woman,  the  ¥rife  of  T.  H., 
heldf  that  under  the  law  of  1855,  then  in  force,  it  was  not  necessary 
that  the  deed  should  contain  the  words  ''trustee  for  the  nseand  benefit 
oP'  her,  in  order  that  her  husband  might  be  excluded  from  any  inter- 
eat  in  the  property.  Whatever  would  evidence  the  intent  of  the  grantor 
to  have  been,  that  the  conveyance  should  be  for  her  aole  use  and  bene- 
fit, would  be  sufficient. 

NoTB^-Aa  order  of  tha  oouri  bdow  refoaJng  to  grant  a  mm  trial,  on  •  vordSet  wtan 
the  evidenoe  Is  conflicting  and  irreoondlable,  will  not  be  dJatorbed.  iMUc/UU  v,  Tottejf, 
4  Kas.,.17T$zr.  JP.  SaUroQd  Co,  v,  CotdwtU,  If  Xd.,  8t;  iio$9V.  WUHama,  Id.,  488.) 
The  flndiiiga  of  •  referee  are  eqnsUy  conohiatTe.  iWalktr  ,«•  MifgU  Warkit 8  Xaeit  S8S; 
ifUrray  v.  Shelly,  fks  Saa.,  687,  and  oaaca  cited.) 
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2. ^:  Title.    The  deed  deeignatmg  G.  as  the  trastee  of  Mn.  H., 

and  the  oovenants  beiiiK  with  him  in  that  capadtyt  aa  to  the  trustee, 
the  title  TetUin  Mn.  H. 

3.  — :  Husband's  rights.  Where  the  evidencein  such  case  does  not 
show  the  source  of  the  consideration,  nor  that  the  husband  of  the  bene- 
ficiary was  ever  in  possession  of  the  consideration,  and  where  the  reci- 
tals in  the  deed  show  that  the  consideration  was  paid  by  the  trustee,  it 
cannot  be  presumed  that  there  was  such  possession  of  the  considera- 
tion on  the  part  of  the  husband,  as  would  by  the  common  law,  make 
the  conveyance  inure  to  his  benefit;  and  held^  that  the  deed  to  C.  as 
trustee  in  this  case,  vested  the  title  solely  and  absolutely  in  Mrs.  H. 

4. :  Ownership.  [*283J  Had  it  been  shown  that  the  considera- 
tion was  money  or  other  personal  property,  and  in  the  wife^s  possession, 
her  possession  mifrht  have  been  regarded  as  his;  or  bad  it  been  shown 
to  be  a  ehose  in  action,  and  he  shown  to  have  exercised  acts  of  owner- 
ship over  th"m,  such  a  reducing  to  poesessiou  as  the  law  makes  neces- 
sary to  vest  the  title  in  him,  might  have  been  inferred,  and  thus  oper- 
ated to  vest  the  ownership  in  him. 

5.  :  Sale.    In  such  case,  the  record  showing  that  the  trustee  C, 

conveyed  to  T.,  the  body  of  the  deed  purporting  to  be  by  him,  as  trus- 
tee for  Mrs.  H.,  but  it  being  signed  by  him  individually,  held,  that 
whatever  title,  interest  or  claim,  legal  or  equitable,  C.  (the  trustee)  bad 
passed  to  his  grantee,  T.  In  such  case  the  record  showing  that  H., 
as  agent  of  his  wife,  by  verbal  appointment,  sold  the  property  in  ques- 
tion to  C,  who  paid  the  purchase- money,  which  inured  to  the  beaiefit 
of  Mrs.  H.,.and  was  put  in  and  took  possession,  and  while  so  in  posses- 
sion, made  valuable  improvements  thereon,  in  all  of  which  Mrs.  H.  ac- 
quiesced, held,  that  C,  having  thus  acquired  the  equitable  title,  was  en- 
titled to  the  legal  title,  so  far  as  he  and  Mrs.  H.  are  concerned,  and 
this,  notwithstanding  the  statute  of  1857  (Laws  1857,  p.  1). 

6.  FiKDiNGS.  Although  this  court  might  have  come  to  a  different  con- 
clusion on  the  evidence  as  to  the  facts,  yet  the  finding  for  that  reason 
alone  ought  not  to  be  disturbed,  there  having  been  evidence  tending 
to  show  the  state  of  facts  necessary  to  support  the  decision. 

7. :  Case  at  bar:  Priorities:  lAs  pendens.    Where  the  record  in 

such  case  shows  that  Mrs.  H.  conveyed  to  plaintiff  in  error,  June 
2,  1863,  by  quitclaim  deed,  "remiseing,  releasing  and  quitclaiming,** 
the  property  without  other  covenants,  held,  that  she  thereby  conveyed 
the  title  she  held,  viz:  the  legal  title,  subject  to  the  equitable  title  which 
had  passed  to  T.  and  mortgaged  by  him  to  defendant  in  error;  held, 
that  the  court  below  was  warranted,  under  the  evidence,  in  finding  that 
plaintiff  in  error  took  with  notice  of  the  equitable  daims  of  defendant 
jn  error,  and  did  so.  find,  in  finding  that  the  lien  of  the  defenflantin 
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error  tinder  his  mortgage,  was  prior  to  all  other  daims.  The  aenrice  of 
sammons  by  pablication  having  been  completed  April  6, 1868,  no  per 
son,  under  §  87  (Comp.  L.,  138)  could  acquire  an  interest  in  the  real  m 
tate  against  defendant  in  enor  after  that.  (3eet  uJiMO^  Brodlep  v.  Park 
htir9t,  20  Eaa.,  466.) 

Error  from  ZeavenwoHh  District  Court. 
Thb  facts  are  sabfitantiallj  as  follows: 

On  the  19th  of  March,  1867,  Jeremiah  Olark,  beinfi^  the 
owner  thereof,  conveyed  to  James  J.  Olarkson,  as  trustee 
for  Tabitha  Hnghes,  the  south  half  of  lots  27,  28,  29,  in 
block  95,  in  the  city  of  Leavenworth.  On  the  80th  day  of 
the  same  month,  Samuel  F.  Few,  being  the  owner  thereof, 
[*284]  by  a  like  deed,  conveyed  to  Clarkson,  the  south  half 
of  lots  30,  31  and  32,  in  the  same  block.  On  the  12th  day 
of  May,  1858,  Clarkson  conveyed  the  south  half  of  all  these 
lots  to  Jarrett  Todd.  This  deed,  in  body  of  it,  purports  to 
have  been  made  by  Clarkson  as  trustee  for  Mrs.  Hughes, 
but  it  is  signed  by  him  in  his  individual  capacity,  April  16, 
1860.  Todd  mortgaged  the  property  to  Cockrill,  the  de- 
fendant in  error,  to  secure  a  note  for  $1,000,  dated  Novem- 
ber 20,  1857,  payable  to  Cockrill  in  twelve  months,  with 
interest  from  maturity  at  twenty-five  per  cent  per  annum, 
and  signed  by  Clarkson,  Todd  and  A.  J.  Isacks. 

All  these  conveyances,  immediately  after  they  were  made, 
were  recorded  in  the  proper  office.  On  the  second  day  of 
June,  1868,  Mrs.  Hnghes  by  deed  of  quitclaim,  conveyed 
the  property  to  Bayer,  the  plaintiff  in  error.  On  the  13th 
day  of  February,  A.  D.  1863,  Cockrill  commenced  suit  to 
foreclose  his  mortgage,  and  the  amended  petition  in  which 
case  alleged  that  before  the  conveyance  by  Clarkson  to 
Todd,  Mrs.  Hughes  had  sold  the  property  to  Olarkson;  that 
he  went  into  possession  and  made  valuable  improvements; 
that  soon  after  the  conveyance  to  Todd,  he  went  into  pos- 
session and  so  remained  in  possession,  by  his  tenant,  until 
forcibly  ejected  by  Bayer.    Bayer  having  been  made  a  party 
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on  the  12th  of  October,  1868,  filed  an  answer,  denying  the 
allegations  of  the  petition,  and  setting  np  his  title.  To  this 
Cockrill  filed  a  general  reply.  The  canse  was  submitted  to 
the  court  for  trial,  without  the  intervention  of  a  jury.  The 
plantiff  below,  having  read  in  evidence  the  note,  mortgage 
and  deed  from  Olark,  Few  and  Olarkson,  read  a  deposition 
of  Brioe  W.  yineyu*d,  who  testified  that  in  the  spring  of 
1857,  John  W.  Tineyard,  as  agent  of  Nancy  B.  Lyon,  sold 
to  Thomas  0.  Haghes,  as  agent  for  his  wife,  Tabitha  0. 
Hughes,  a  tract  of  land  in  Anderson  county,  Missouri,  con* 
taining  eighty  acres,  for  eight  handred  dollars,  in  payment 
[*285]  tehereof  Mrs.  Hnghes  drew  a  draft  on  Clarkson 
June  10th,  1857,  due  January  10th,  1858,  accepted  by 
Olarkson,  July  35th,  1857,  which  was  protested  for  non- 
payment when  due;  that  said  draft  came  into  the  hands  of 
witness,  as  agent  of  Mrs.  Lyon;  that  Olarkson  gave  witness 
to  understand  that  he  would  get  Todd  to  pay  the  draft  in 
consideration  of  a  mortgage  or  deed  for  the  property  in  con- 
troversy, which  be  said  he  had  purchased  of  Mrs.  finghes; 
that  at  the  time  of  the  purchase  by  Olarkson  from  Mrs.  fl., 
she  was  a  boarder  at  witness's  house  in  Missouri;  that  she 
frequently  spoke  of  the  sale  of  all  her  property  in  Leav- 
enworth city,  to  Clarkson;  that  she  said  to  witness  the 
draft  was  for  the  purchase-tnoney  of  the  property  in  con- 
troversy; witness  further  said  that  the  draft  was  paid  to 
him  in  full  by  Todd  in  the  summer  of  1859,  and  that  he, 
witness,  knew  it  was  tor  the  porchase-money  of  the  lots  in 
controversy.  The  draft  was  left  with  witness  and  lost. 
Thomas  0.  Haghes,  husband  of  Tabitha  0.,  testified  that  in 
the  spring  of  1851,  as  the  agent  of  his  wife,  he  bought  of 
J.  W.  Vineyard,  as  trustee  for  Mrs.  Lyon,  eighty  acres  of 
land  in  Missouri,  and  paid  for  it  with  a  draft  of  Mrs.  H.  on 
Olarkson  for  eight  hundred  dollars,  which  di^aft  was  accepted 
by  Olarkson:  that  the  deed  for  the  land  was  made  to  Olark- 
son, as  trustee  for  Mrs.  H.  The  consideration  of  this 
acceptance  was  the  sale  of  the  property  in  controversy,  by 
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witness  as  agent  for  his  wife,  to  C,  in  the  spring  of  1857; 
that  witness  was  agent  of  his  wife  for  all  business,  and  es- 
pecially the  sale  of  this  property,  bat  not  appointed  by 
writing;  that  she  got  the  benefit  of  the  proceeds  of  the  sale; 
that  no  deed  or  other  conveyance  was  made  to  Ciarkson  for 
the  lots,  but  that  soon  after  the  purchase,  he  went  into  the 
possession  thereof  and  erected  thereon  a  dwelling  and  other 
improyement^;  that  sometime  in  May  or  June,  1863,Scrib- 
ner.  professing  to  act  as  the  agent  of  Bayer,  came  to  Chilli- 
cothe,  in  Missonri,  and  offered  Mrs.  II.  six  hundred  and 
fifty  dollars  for  a  warranty  [*286]  deed  to  the  lot,  which  she 
refused  to  take;  that  he  then  offered  that  sum  for  a  quit- 
claim deed;  that  before  the  deed  was  executed,  he,  witness, 
told  Scribner  of  the  sale  to  Glarkson,  and  of  the  payment 
of  the  eight  hundred  dollars,  and  that  in  the  transaction  he 
had  acted  as  agent  of  his  wife;  that  Scribner  said  in  reply 
that  it  made  no  difference,  that  she  had  a  good  title  to  the 
lots  and  he  was  willing  to  pay  six  hundred  and  fitly  dollars 
for  them  and  take  a  quitclaim  deed;  that  Mrs.  H.  then 
executed  the  deed  upon  his  paying  the  money;  that  the 
sale  to  Ciarkson  was  in  good  faith,  and  for  the  full  value 
of  the  property,  and  that  Mrs.  H.  was  always  content  there- 
with. 

The  deposition  of  Tabitha  0.  Hughes  was  read,  which 
states  that  Scribner  called  on  her  at  Chillicothe,  in  June, 
1863,  and  inquired  relative  to  some  property  he  claimed 
she  owned  in  Leavenworth,  making  known  to  her  that  he 
was  acting  as  agent  of  Bayer;  said  property  being  town 
lots;  that  she  had  been  away  from  Leavenworth  five  or  six 
years,  and  had  forgotten  all  about  property  there,  but  knew 
she  had  owned  property  there;  that  there  bad  been  transac- 
tions between  her  husband  and  Ciarkson  in  relation  to  her 
property  there,  but,  during  her  negotiation  with  Scribner, 
it  had  escaped  her  recollection;  she  could  not  recollect  the 
particulars  of  the  transactions  with  Glarkson;  that  to  in- 
duce her  to  sell  the  property  Scribner  informed  her  that  it 
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was  about  to  be  confiscated;  that  the  property  belonged  to, 
her  without  doubt,  and  that  the  fact  of  its  being  in  danger 
of  being  confiscated,  had  induced  him  to  look  up  the  title, 
and  insisted  on  her  selling  it  to  Bayer,  and  making  a  war- 
ranty deed,  which  she  refused;  that  after  holding  out  many 
inducements,  he  ofifered  six  hundred  and  fifty  dollars  for 
uer  quitclaim  deed,  which  she  accepted,  expressly  stipu- 
lating with  Scribner  that  she  was  not  to  be  held  liable  for 
uiy  want  of  title.  She  testified  that  there  was  a  transaction 
oetween  her  husband  and  Vineyard  about  a  tract  of  land 
dold  to  Hughes  by  V.,  as  the  property  [*287]  of  Mrs.  Lyon, 
but  that  she  had  forgotten  the  particulars,  nor  had  ^e  any 
knowledge  of  the  ]>ayment  of  money  by  Clarkson  to  Todd 
or  Vineyard,  nor  any  knowledge  of  any  conveyance  from 
Olarkson  to  Todd,  or  of  baring  made  any  objection  to  such 
conveyance.  That  she  told  Scribner  she  had  forgotten  all 
about  these  transactions,  and  it  was  only  on  Ids  insisting, 
that  she  had  made  the  conveyance  to  Bayer;  she  told  him 
she  would  rather  not  convey. 

Luciixn  J.  Eastin  testified  that  atlter  Mrs.  Huges  left 
Leavenworth,  Clarkson  was  in  possession  of  the  lots,  and 
made  improvements  on  them. 

K.  R.  Rees  testified  that  Hughes  and  Mrs.  H.  lived  in 
Leavenworth  as  husband  and  wife  prior  to  the  fall  of  1857 
or  spring  of  1858,  when  they  left  Kansas. 

W.  S.  Van  Doren  'testified  that  Clarkson  went  into  poses- 
sion  of  the  lots  in  1858,  and  continued  in  posession  until 
he  sold  to  Todd,  having  made  improvements  to  the  value  of 
$1,500;  that  Todd  went  into  possession  and  continoed 
therein  until  he  left  the  State  in  1860,  after  which  John  T. 
Urcl  remained  in  possession  as  his  tenant,  and  the  tenant  of 
his  heirs,  until  the  summer  of  1863,  when  he  was  forcibly 
ejected  by  Bayer. 

John  T.  Urel  testified  that  be  went  onto  the  premises  in 
the  summer  of  1860,  as  the  tenant  of  Todd,  and  continued 
in  posession  until  June,  1863,  when  he  was  forcibly  ejected 
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bj  Bayer.  He  further  testifies  that  before  Scribner  pnr- 
chased  for  Bayer,  he  informed  Scribner  that  he  was  occapy- 
ing  as  tenant  of  Todd,  and  that  Todd  owned  the  property. 

The  defendant  Bayer,  having  read  in  evidence  the  deed 
of  Mrs.  Hughes  to  him,  read  the  deposition  of  Mrs.  H., 
who  testified  that  she  had  no  recollections  about  any  of 
the  transactions  with  Olarkson  or  Todd,  or  Vineyard,  but 
said  that  she  had  not  been  paid  by  any  one  tor  the  property 
in  controversy,  except  Bayer;  about  that  she  was  positive. 

[*288]  H.  L.  Scribner  testified  that  while  he  was  negoti> 
ating  with  Mrs.  H.  for  the  property,  her  husband  was  pre- 
sent; that  she  informed  witness  that  she  was  the  owner 
of  the  property ;  that  she  had  never  sold  it  to  Olarkson  or 
any  other  person,  nor  had  she  authorized  any  one  to  sell  it; 
that  she  had  never  received  anything  from  Olarkson  for  it, 
nor  had  she  authorized  him  to  convey  it  to  Todd.  The  wit- 
ness said  that  when  he  made  the  pnrchase  he  knew  Urel 
was  in  possession,  and  that  he  considered  the  property  worth 
fifteen  hundred  dollars.  This  was  all  the  testimony  on 
either  side. 

The  court  found  there  was  due  the  plaintiff  on  the  note 
referred  to,  the  sum  of  two  thousand  four  hundred  and 
seventy-four  dollars;  that  in  May,  1858,  Mrs.  Hughes,  by 
Thomas  0.  Hughes,  her  agent,  sold  by  parol  to  Olarkson, 
the  property  in  controversy;  that  Olarkson,  by  his  deed 
dated  May  12th,  1858,  conveyed  to  Todd,  who  thereby  be- 
came the  owner;  and  that  the  plaintiff,  Oockrill,  had  a 
lien  against  all  of  the  defendants  for  the  amount  found  due 
him. 

The  defendant  Bayer  moved  for  a  new  trial,  on  the 
ground  that  the  finding  of  the  court  was  not  sustained  by 
sufiicient  evidence,  and  that  the  finding  of  the  court  was 
contrary  to  law;  which  motion  was  overruled  and  judgment 
rendered  for  Oockrill,  directing  the  property  to  be  sold  and 
the  proceeds  applied  to  the  payment  of  his  claim. 

To  procure  a  reversal  of  this  judgment  Bayer  brings  the 
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eilee  here,  making  Ooekrill  alone  a  party  to  the  proceeding 
in  error. 

fiesidefi  Bayer,  there  were  a  great  many,  defendants  in 
the  court  below,  and  among  them  the  heirs  of  Todd ;  bat 
the  jadguent  as  to  any  of  them  is  not  sought  to  be  dis- 
turbed. 

.  W.  P.  GamheU,  for  plaintiff  error. 

[*289]  Olough  dk  Wheats  for  defendant  in  error: 

1st.  The  petition  below  contained  the  usual  allegations 
of  a  petition  to  foreclose  a  mortgage  as  against  the  makers 
and  third  persons  claiming  an  interest  in  the  premises. 
There  is  nothing  in  it  showing  the  nature  of  the  contro- 
versy  between  Cockerill  and  Bayer;  it  left  it  to  plaintiff  in 
error,  defendant  below,  to  show  what  his  rights  were.  This 
was  enough.  {Morgan  v.  Smithy  11  111.,  194;  Cooper's 
Eq.  PL,  6;  Story's  Eq.  PL,  sec.  255.) 

2d.    The  record  shows  no  objection  to  evidence  admitted. 

3d.  A  prima  faaie  title  in  fee  simple  was  shown  in 
Todd,  the  mortgagor;  this  by  proof  of  possession  in  Clark- 
son,  his  deed  to  Todd,  and  Todd's  subsequent  possession  and 
improvements.  (2  Greenl.  Ev.,  sec.  309.)  This  with  the 
note  and  mortgage  made  a  perfect  showing  of  right  to  the 
judgment  as  to  all  defendants  not  showing  a  better  title. 

4th.  Clark  and  Todd  are  admitted  to  have  been  the 
owners  respectively  of  the  lands  each  conveyed  to  Clarkson. 
As  to  whether  the  conveyances  to  Clarkson  vested  the  title 
in  tmst  for  Mr.  or  Mrs.  Hughes,  depends  upon  the  con- 
strnction  thereof  under  the  laws  in  force.    (Laws  1855.) 

5th.  The  common  law  as  to  the  rights  of  married  women, 
was  then  in  force.  (Laws  1855,  p.  469.)  The  common  law 
has  defined  the  rule  governing  the  rights  of  parties  depend- 
ing thereon.  (1  Blackst.  Com.,  44,  54,  56,  63,  67,  68, 
69,  71.) 
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Mr.  and  Mrs.  Hngbes  resided  in  Kansas  at  the  time.  All 
the  personal  property  of  the  wife  became  by  reason  thereof 
the  property  of  the  husband.  If  her  money  paid  for  the 
land  by  force  of  law,  the  conveyance  vested  the  [*2901  ^^^^ 
in  him.  (1  Lead.  Cases  in  £q.,  87T;  WUber  v.  Orane,  18 
Pick.,  290.) 

6th.  To  vest  tftle  in  a  married  woman,  an  intent  mnst 
appear  to  vest  the  title  in  opposition  to  the  marital  rights. 
(1  Lead.  Cases  Eq.,  520,  539,  and  cases.)  The  words  nsed 
in  the  deeds  did  not  create  such  a  separate  estate  in  her. 
(1  Lead.  Cases  £q.,  520,  521,  539.)  The  ase  was  by  said 
deeds  vested  in  the  husband.  (1  I/cad.  Cases  £q,  540;  5 
Humph.,  337,  339;  1  Freeman,.  215,  218;  Welch's  Beirsv. 
Welch's  Adm'r,  14  Ala.,  77;  15  Id.,  170,  174.)  The  nse 
being  in  the  husband,  the  deed  of  the  wife  conveyed  no  title 
or  interest.     (Comp.  L.,  699,  sec.  17.) 

7th.  Hughes,  as  agent  of  his  wife,  sold  to  Clarkson.  As 
between  him  and  Clarkson,  and  Clarkson's  grantees,  he  is 
estopped  from  claiming  the  property.  (1  Eq.  Dig.  (U.  8.) 
p.  428,  sees.  54, 55, 56,  58,  60  to  65;  p.  731,  5, 82, 90;  6  John's 
Ch.,  188;  6  Id.,  166;  1  Id.,  352;  2  Lead.  Cas.  Eq.,  64,  65; 
10  Johns.,  495;  1  Blackf.,  150.)  Clarkson  by  his  deed  to 
Todd,  is  also  estopped.    (See  authorities  above.) 

Clarkson  admits  a  conveyance,  by  making  default.  Plaint- 
iff in  error  not  claiming  through  Clarkson,  is  not  interested 
in  the  question  whether  Todd's  heirs  own  the  lots,  and  can- 
not object  to  the  judgment  nnless  he  -has  a  paramount  title 
in  himself. 

8th.  But  granting  that  a  separate  nse  of  If  rs.  Hughes 
was  by  Clarkson's  deed  vested  in  Todd,  yet  the  judgment 
was  correct.  Mrs.  Hughes,  in  that  case,  must  be  considered 
as  Afemme  sole  in  respect  to  the  authority  she  could  exer- 
cise over  her  separate  property.  (1  Lead.  Cases  Eq.,  502  to 
508,  523,  524,  532,  533,  534,  538,  539,  543.)  She  could 
contract  by  writing  or  parol.    (1  Lead.  Cases  Eq.,  511.) 

9th.     Clarkson  having  entered  into  possession  under  a 
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purchase  from  Mrs.  Hughes,  through  the ,  agency  of  her 
[*291J  husband,  and  made  improvements  on  the  premises, 
and  having  paid  for  the  same  he  could  enforce  the  specific 
performance  of  the  contract.  {Lester  v.  Fcoooftaft^  1  Lead. 
Oas.  £q.,  719,  and  cases.) 

10th.  The  parol  sale  having  been  recognized  and  adopted 
by  Mrs.  Hughes,  she  was  bound  by  it.  (Ohitty  on  Con- 
tracts, 203,  note  and  p.  859.) 

11th.  The  possesion  by  Glarkson  and  his  grantees  and 
their  agents,  was  notice  to  plaintiflF  in  error  of  their  rights, 
and  the  suit  was  lis  pendens  at  the  time  of  the  purchase  by 
plaintiff  in  error.  (16  III,  542;  6  Wend.,  218;  4  N.  H., 
262;  22  Maine,  312;  2  Mass.,  506;  Zanders  v.  Brant,  10 
How.,  348;  Dyerv,  M<vrtin,  4  Scam.,  146;  Dixon  v.  Doe, 
1  S.  &  M.,  70;  BoUng  v,  Ewing,  9  Dana,  76;  12  Ala.,  IT; 
Lead.  Cases  Eq.,  165.) 

12th.  Possession  by  vendee's  lessee  is  vendee's  posses- 
sion, and  is  part  performance.  (1  Lead.  Cases  Eq.,  739.) 
Possession  by  strangers,  presumed  to  be  taken  under  con- 
tract.   (Id.,  773.) 

13th.  Even  if  possession  was  not  notice  of  the  sale  to 
Clarkson,  Thomas  C.  Hughes  testified  that  he  informed 
Scribner,  the  agent  of  plaintiff  in  error,  of  the  sale  to  Clark- 
son.  Notice  to  an  agent  is  notice  to  the  principal.  (See  1 
Lead.  Cases  Eq.,  163;  see  Evidence  of  Hughes.) 

14th.  The  authority  for,  and  sale  to  Clarkson  by  Mrs. 
Hughes,  was  sufliciently  shown  by  the  evidence.  (See  Evi- 
dence  of  Vineyard ;  1  Greenl,  Ev.,  sec.  189.) 

15th.  The  finding  is  general  for  the  plaintiff,  under  sec- 
tion 291  of  the  Code,  and  with  voluntary  special  findings, 
consistent  therewith.  The  special  findings,  made  without 
request,  are  nullities.  The  court  cannot  look  into  the  evi- 
dence  to  see  if  it  sustains  the  general  finding.  {Major  v. 
MajoTy  2  Kas.,  837.) 
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The  opinion  of  the  court  was  delivered  by 

Oboeibb,  0.  J. — ^Two  objections  are  made  to  the  judgment 
below: 

^irst  That  the  findings  were  not  sostained  by  sufficient 
evidence. 

[^292]  Second.  That  the  findings,  if  sustained  by  the  evi- 
dence,  did  not  warrant  the  judgment.  These  will  be  con- 
sidered in  the  order  stated.  The  first  point  under  the  first 
head  is  as  to  the  efiect  of  the  deeds  from  Clark  and  Few  to 
Clarkson.  It  is  claimed  in  behalf  of  Cockrill  that  they 
operated,  under  the  law,  as  it  stood  at  the  time  of  their 
execution,  to  put  the  titles  in  Thomas  C.  Hughes.  It  is 
true  they  do  not  contain  the  words  ^^  trustee  for  the  use  and 
benefit  of  Tabitha  C.  Hughes,'*  but  that  they  should  have 
included  them,  was  not,  at  the  time  of  their  execution, 
necessary  to  exclude  her  husband  from  any  interest  in  the 
property.  Whatever  will  evidence  the  intention  of  the 
grantor  to  have  been,  that  the  conveyance  should  be  for  her 
sole  use  and  benefit,  will  be  sufficient.  The  deed  all  the  way 
through  designates  Clarkson  as  the  trustee  of  Mrs.  Hughes, 
and  the  covenants  are  with  him  in  that  capacity.  The  stat- 
ute of  1855,  in  force  at  the  time,  expressly  provides  that 
such  conveyance  shall,  to  all  intents  and  purposes,  vest  the 
title  in  the  cestui  que  trustj  so  that,  as  to  Clarkson  at  least, 
the  title  vests  in  Mrs.  H.,  and  if  there  could  be  any  doubt 
of  the  efiect  of  the  conveyance  as  to  the  husband,  that  doubt 
will  be  removed  by  an  examination  of  the  testimony.  It 
no  where  shows  the  source  of  the  consideration.  It  don't 
appear  whether  it  vi^as  money,  or  whatever  else.  It  is  not 
shown  to  have  even  been  in  the  possession  of  Hughes  oi 
his  wife.  Had  it  been  shown  to  liave  been  money  or  other 
personal  property,  and  in  her  possession,  her  possession 
might  have  been  regarded  as  his  possession,  and  operated  to 
vest  the  ownership  in  him ;  or  had  it  been  a  chose  in  action 
and  he  shown  to  have  exercised  over  it  any  act  of  ownership 
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whatever,  however  apparently  trifling,  perhaps  finch  a  redac- 
tion to  possession,  as  the  law  makes  necesBarj  to  vest  the 
title  in  him,  might  have  been  inferred.  Bnt  there  is  nothing 
of  this  in  the  testimony.  All  there  is  in  the  record  upon  the 
subject,  is  the  recital  in  the  deed,  that  the  consideration  was 
paid  by  Clarkson;  under  such  circumstances  it  cannot  be 
presumed  that  there  was  such  possession  of  the  consideration 
on  the  part  of  the  husband,  as  would,  by  the  common  law, 
make  the  conveyance  inure  to  his  benefit.  The  conveyances, 
therefore,  from  Clark  and  Few  to  Clarkson,  vest  the  title 
solely  and  absolutely  in  Mrs.  Hughes. 

The  next  question  is,  whether  the  conveyance  from  Olark- 
soii  to  Todd,  rested  the  title  in  the  latter  as  to  Mrs.  Hughes 
and  Clarkson.  There  can  be  no  dopbt  but  that  whatever  of 
title,  interest  or  claim,  legal  or  equitable,  Clarkson  had, 
passed  to  Todd  by  the  conveyance*.  The  court  found  there 
was  a  sale  by  parol,  by  Mrs.  Hughes  to  Clarkson,  which 
means,  probably,  that  there  was  a  sale  to  Clarkson  evidenced 
by  parol  testimony.  In  a  proceeding  by  Clarkson  against 
Mrs.  Hughes  to  compel  a  conveyance,  it  would  have  been 
sufficient  for  a  decree  to  that  effect,  notwithstanding  the 
statute  of  1857,  if  by  parol  testimony  it  was  shown  that 
she  had  received  the  purchase-money  and  put  him  in  pos- 
session, he  having  while  in  such  possession  made  valuable 
improvements.  The  ground  upon  which  he  would  have 
been  entitled  to  such  decree  would  have  been  that  he  had 
the  equitable  title,  and  was  entitled  to  the  legal  one.  So  far 
as  these  two,  and  all  the  other  defendants,  except  Bayer,  were 
concerned,  it  was  competent  to  show  that  the  equitable  title 
was  in  Clarkson,  and  if  that  could  have  been  shown  by  pa- 
rol in  the  case  supposed — of  which  there  can  scarcely  be  a 
doubt-- then  might  it  be  so  shown  in  this  case.  That  the 
evidence,  although  somewhat  contradictory,  would  warrant 
such  finding  is  very  manifest.  It  tended  to  prove  that 
Hughes,  acting  as  the  agent  of  his  wife  by  verbal  appoint- 
ment, sold  the  property  to  Clarkson;  that  Clarkson  paid  or 
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caused  to  be  paid,  her  draft  od  him  for  the  purchase-monej; 
that  Clarkson  was  by  Hughes  put  in  possession,  and  made 
valuable  improvements;  that  the  payment  made  by  Olarkaon 
inured  directly  to  the  benefit  of  Mrs.  Hughes,  and  that  she  be- 
ing acquainted  [*294]  with  the  transaction,  consented  to  or  ac- 
quiesced therein.  The  finding  of  the  court  below,  understood 
as  above  indicated,  included  these  facts,  and  although  this 
court,  had  the  evidence  been  here  for  original  consideration, 
might  have  come  to  a  conclusion  different  from  that  arrived 
at  by  the  court  below,  the  finding  for  that  reason  alone  ought 
not  to  be  disturbed.  There  having  been  evidence  tending 
to  show,  or  from  which  might  properly  be  inferred,  the  ex- 
istence of  every  necessary  fact,  this  court  is  bound  by  the 
finding  of  the  court  below,  and  must  conclude,  as  that  court 
did,  that  the  equitable  title  was  in  Clarkson ;  was  by  him  con- 
veyed to  Todd,  and  by  Todd  pledged  to  Cockrill.  The  only 
remaining  question  upon  this  branch  of  the  case  is  as  to  the 
effect  of  the  conveyance  by  Mrs.  Hughes  to  Bayer;  and  to 
this  there  are  three  tolerably  satisfactory  answers.  That  con- 
veyance was  made  June  2d,  1863,  and  is  nothing  more  than 
a  quitclaim.  It  purports  only  to  ''  remise,  release  and  quit- 
claim "  to  Bayer,  the  property  in  controversy;  that  Is,  what- 
ever interest  she  had  at  the  time,  was  conveyed  by  it.  I^he 
had  only  the  legal  title  subject  to  the  equitable  title  which 
had  passed  to  Todd,  and  had  been  pledged  to  Cockrill; 
Bayer  took  subject  to  the  same  equities.  Again:  The  court 
below  was  warranted  in  finding  that  Bayer  had  notice  of 
the  equitable  rights  of  Cockrill.  It  might  properly  have 
found  from  the  testimony  that  before  Bayer  purchased 
all  the  deeds  referred  to,  as  well  as  the  mortgage  to  Cock- 
rill, were  of  record  in  the  proper  oflSce;  that  Todd's  heirs 
were  in  possession  by  their  tenant,  and  that  Bayer's  agent 
had  been  actually  notified  of  this  possession  and  of  the  sale 
by  Hughes,  as  agent  of  his  wite,  to  Clarkson,  and  the  pay- 
ment of  the  purchase-money,  and  of  Mrs.  Hughes'  acquies* 
cence  therein;  and   that  court  did  so  find  in  finding  that 
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Cockrill's  lien  was  prior  to  all  others,  inclading  Bayer's, 
whatever  it  might  be. 

Finally:  The  sait  in  the  coart  below  was  commenced 
February  13,  1868;  the  snmmons  was  served  on  the  28d  of 
[*39o]  the  same  month,  and  the  publication  was  com- 
pleted on  the  sixth  of  April,  in  the  same  year.  Under 
these  circumstances,  no  person,  according  tm  the  87th  sec- 
tion of  the  Code,  could  acquire  an  interest  in  the  real  estate 
against  Cockerill's  rights.  Upon  the  second  objection  to  the 
judgment  but  little  remains  to  be  determined.  Tiie  con- 
struction hereinbefore  put  upon  the  findings  of  the  court 
below,  was  to  make  them  include  the  findings  of  the  follow- 
ing facts,  viz:  Mrs.  Hughes  sold  to  Olarkson,  received  the 
purchase-money  and  pat  him  in  possession,  under  which  he 
made  vahiable  improvements;  that  he  conveyed  to  Todd, 
and  Todd  mortgaged  to  Cockrill  to  secure  tlxe  money  sued 
for;  that  Bayer  had  notice  of  all  those  things  when  he  took 
his  conveyance,  and  that  the  money  sought  to  be  recovered 
had  not  been  paid.  These  facts,  as  between  Cockrill  and 
Bayer,  gave  the  former  the  right  to  subject  the  lands  to  the 
payment  of  his  claims  and  such  was  the  judgment  ren- 
dered.    It  will  be  affirmed. 

All  the  justices  concurring. 
19— 8ka8. 
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Albbbt  G.  Williams  y.  Edwabd  Npbton  st  al. 

1.  BiLLB  AJn>  NoTBS :  Deiivmry :  Parties,  A  tneie  deliveiy  for  a  Taluabla 
oomideiatioaof  a  negotiable  note  withoab  written  indortement  oras- 
aignment  will  pass  the  title;  and  any  beneficial  interest  in  the  pro* 
oeedB,  as  where  it  has  been  transferred  as  collateral  security,  wiU  enable 
the  holder  to  sue  in  his  own  name,  and  will  constitute  him  the  real  party 
in  interest  withii*  the  meaning  of  section  32  of  the  Civil  Code,  and  that, 
although  he  may  not  be  entitled  to  apply  the  whole  pxoceeds  to  his  own 
nse.' 


2.  :  Error,    The  record  showing  that  the  note  in  suit  went  into 

the  possession  of  the  plaintiff  by  authority  of  the  payee,  and  he  being 
anthorisBed  to  receiTe  the  money,  the  plaintiff  would  have  a  right  to  a  Ter- 
dict;  the  court  ened  in  dismissing  the  action  without  plaintiff's  con- 
sent, and  such  error  pr^udiced  his  rights. 

[*2961  3.   ;  Evidsnee,    There  is  no  necessity  for  producing  a  note 

sued  on  at  the  trial,  where  the  execution  thereof  is  by  the  answer  vir- 
tually  admitted.  {Reed  r.  Arnold,  10 Eas.,  104.) 

4.  Eyidbncb:  Practice.    The-court  in  a  jury  trial  hare  nothing  to  do 
with  reconciling  contradictions  in  the  evidence. 

Error  from  Leavm/mortK  District  Court. 

This  was  an  action,  tried  before  a  jury,  broaght  on  a 
promissory  note  alleged  to  have  been  transferred  to  plaintiff 
as  security  for  a  debt,  with  power  to  sne  in  his  own  name, 
alleging  that  the  plaintiff  was  at  the  time  of  the  suit  the 
legal  owner  and  holder  thereof  The  answer  contained, 
among  other  defenses,  a  general  denial;  a  denial  that  plaint- 
iff was  the  legal  owner  and  holder  of  the  note  saed  upon ; 
an  averment  that  at  the  time  of  the  transfer  to  plaintiff,  the 
payee  was  a  rebel  in  arms  against  the  United  States;  the  stat- 
iite  of  limitations,  etc.  The  record  shows  that  evidence  was 
by  the  plaintiff  introduced  tending  to  prove  his  claim  against 
the  payee  of  the  note  and  the  transfer  thereof  to  him  as  set 
forth  in  his  petition,  and  evidence  was  introduced  tending 
to  show  the  non-residence  of  the  defendants  sufficiently  long 
to  take  the  claims  out  of  the  operation  of  the  statute.    The 

[1]  Whtfe  »  note  payable  In  work  has  been  sold  and  dellTored  to  a  third  party,  the  Ut- 
ter can  maintain  an  action  thereon  In  hia  own  naoie.  (JSchnUr  «.  Fay,  13  Kaa.,  ISi.) 
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plaintiff  having  rested,  the  defendant  moved  for  a  "nonsait,'' 
which  motion  was  sustained  and  judgment  ordered  for  de- 
fendant for  costs.  The  defendant  thereupon  moved  to  set 
aside  the  order  granting  the  motion  for  nonsuit,  which  was 
refused.  Proper  exceptions  were  taken  to  the  rulings,  and 
the  evidence  below  preserved  in  a  bill  of  exceptions. 

W,  P.  OambeUj  for  plaintiff  in  error. 

Wm.  G.  Mcfthias  and  Zeiois  BumeSy  for  defendant  in 

error. 

The  opinion  of  the  court  was  delivered  by 

Obozibb,  O.  J. — Two  objections  are  made  to  the  judgment 
of  the  court  below:  F'irst  The  District  Oonrt  has  no  power 
to  order  a  nonsuit  without  the  consent  of  the  plaintiff,  except 
in  the  [*297]  cases  provided  for  in  the  second,  third,  fourth,- 
and  fifth  clauses  of  section  382  of  the  Oode;  and  Second.  If 
it  has  power  in  either  case,  this  is  not  one  of  them. 

The  section  referred  to  is  as  follows:  "  Section  382.  An 
action  may  be  disniissed  without  prejudice  to  a  future  ac- 
tion: First.  By  the  plaintiff,  before  the  final  submission 
of  the  case  to  the  jury,  or  to  the  court,  where  the  trial  is  by 
the  court.  Second.  By  the  court,  when  the  plaintiff  fails 
to  appear  on  the  trial.  Third.  By  the  court,  for  want  of 
necessary  parties.  Fourth.  By  the  court,  on  application 
of  some  of  the  defendants,  where  there  are  others  whom  the 
plaintiff  fails  to  prosecute  with  diligence.  Fifth.  By  the 
court,  for  disobedience  by  the  plaintiff  of  an  order  concern- 
ing the  proceedings  in  the  action.  Sixth,  In  all  other  cases 
upon  the  trial  of  the  action,  the  decision  must  be  upon  the 
merits.'' 

This  section  was  considered  by  this  court  in  the  case  of 
Case  V.  Hcm/nahs^  decided  at  July  term  1864  [2  Eas.,  484], 
and  it  was  there  decided  that  an  involuntary  nonsuit  on  the 
ground  of  the  insufficiency  of  the  evidence  to  warrant  a 
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verdict  for  the  plaintiff  was  erroneous.  Bat  the  judgment 
in  that  case  was  not  reversed^  because  it  was  discovered 
upon  an  examination  of  the  evidence,  that  had  a  verdict 
been  rendered  for  the  plaintiff,  the  court  must  have  set  it 
aside,  and  hence  the  plaintiff  was  not  onlj  not  prejudiced 
by  the  order  of  dismissal,  but  rather  benefited,  inasmuch  as 
he  could  bring  a  new  suit. 

The  court  is  still  satisfied  with  the  ruling  in  that  case, 
and  were  this  one  like  it,  would  not  disturb  the  judgment. 
This  makes  an  examination  of  the  testimony  necessary. 

The  execution  of  the  note  was  admitted  by  the  pleadings, 
but  the  assignment  to  the  plaintiff  was  denied.  The  de- 
fendant denied  that  he  was  the  lawful  owner  or  holder  of  it, 
and  hence  was  not  the  real  party  in  interest,  as  required  by 
the  3 2d  section  of  the  Code. 

[*298]  The  evidence  showed  that  there  was  no  written 
indorsement,  transfer  or  assignment  of  the  note  to  the 
plaintiff.  None  was  necessary  to  enable  him  to  sue  in  his 
own  name.  A.  negotiable  promissory  note  may  be  assigned 
orally;  a  mere  delivery  for  a  valuable  consideration,  will 
pass  the  title.  Any  beneficial  interest  in  the  proceeds  of  a 
note,  accruing  from  the  payee  to  the  transferee,  will  upon  a 
delivery  of  the  note  with  an  understanding  that  he  is  to  re- 
ceive the  money  on  it,  be  a  sufficient  consideration  to  vest 
in  the  transfer  such  title  as  will  enable  him  to  sue  in  his 
own  name;  and  that  too,  although  he  may  not  be  entitled 
to  apply  to  his  own  use  the  whole  proceeds.  A  delivery  by 
the  payee  to  his  surety  or  indemnity,  with  authority  to  re- 
ceive the  money  and  pay  the  principal's  debt,  will  enable 
the  surety  to  sue  in  his  own  name.  He  will,  within  the 
meaning  of  the  Code,  be  the  ^^  real  party  in  interest."  Ap- 
plying these  principles  to  the  testimony  of  the  plaintiff,  it 
will  be  found  suflicient  to  have  warranted  a  verdict  in  his 
favor.  The  possession  of  the  note  was  admitted.  It  went 
into  the  possession  of  the  plaintiff  by  authority  of  the 
payee.     The  former,  if  not  the  creditor  of  the  latter,  was 
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his  snrety,  and  was  authorized  to  receive  the  money  by  ex- 
press stipnlation.  The  existence  of  these  facts  would  give 
the  plaintiff  a  ri^ht  to  a  verdict,  and  his  own  testimony 
tended  to  establish  all  of  them.  Such  being  the  situation, 
the  court  not  only  erred  in  dismissing  the  action,  but  the 
error  prejudiced  tlio  substantial  rights  of  the  plaintiff. 
Something  was  said  in  the  argument  about  the  non-pro- 
duction of  the  note  at  the  trial.  There  was  no  necessity  of 
offering  it  in  evidence.  Everything  such  a  performance 
would  have  proved,  or  tended  to  prove,  was  admitted  by 
the  pleadings.  It  might  have  been  very  gratifying  to  the 
defendants  to  have  inspected  the  signatures  with  a  view  of 
ascertaining  whether  there  had  been  any  change  for  the 
better  or  worse  in  their  handwriting;  or  for  the  purpose  of 
bringing  more  vividly  to  their  recollections  [*299J  some  de- 
lightful incident  connected  with  its  execution,  but  as  the 
law  does  not  contemplate  any  such  pleasant  amusement 
during  the  progress  of  a  trial,  and  the  production  of  the 
paper  being  wholly  unnecessaiy  as  a  matter  of  evidence,  the 
plaintiff  was  not  required  from  legal  considerations  to  per- 
form an  act  so  entirely  superogatory.  What,  under  the 
circumstances,  social  considerations  may  have  required,  this 
court  is  not  the  proper  tribunal  to  determine.  Something 
was  said  also  about  discrepancies  between  the  testimony  of 
the  plaintiff  and  the  affidavit  of  one  of  the  defendants, 
which  the  plaintiff  read  in  evidence.  That  was  a  paper  in 
the  case,  made  and  filed  for  a  special  purpose.  These 
were  circumstances  proper  for  the  consideration  of  the 
jury  in  determining  the  weight  its  statements  should 
have  as  against  statements  of  the  plaintiff.  The  court 
had  nothing  to  do  with  reconciling  contradictions  in  the 
evidence. 

The  judgment  will  be  reversed  and  the  court  below 
ordered  to  set  aside  the  nonsuit  and  prooeed  with  the  cause. 

All  the  justices  concurring. 


394  SUPREME  COURT  OF  KANSAS, 

Blue- Jacket  y.  The  CommissionerB  of  Johnson  Cooniy. 

Ohablbb  BLinh-JAGKST  V.  The  GoioiZBmojnBBB  of  Johh- 

80V  OOUBTT  Sr  AL. 

1.  Taxation:  Constitution:  Indian  lands.  Under  the  constitntion  and 
laws  of  the  State  of  Kansas,  all  the  property  therein,  not  specifically  ex- 
empted, is  subject  to  taxation.  The  lands  of  the  united  tribes  of  the 
Shawnee  Indians,  held  in  severalty,  are  incLaded  nnless,  controlled  by 
exemptions  in  a  paramount  law. 

2.  GovsTiTuiONAL  Law.  The  federal  constitatioQ^  lawa  of  the  United 
States,  and  all  treaties  made  under  their  anthoxity,  are  the  supreme  law 
controlling  organic  acts  and  State  laws. 

8.  Taxation.  A9  long  as  the  title  to  lands  is  in  the  United  States,  thery 
are  not  taxable. 

4.  Indian  Lands:  Treaties.  [*900]  Where  a  district  of  country  is  held 
in  common  by  an  Indian  tribe,  with  or  without  patents  in  fee  simple, 
issued  pursuant  to  treaty,  which  does  or  does  not  give  the  government 
alone  the  right  to  purchase  from  them,  held  that  such  tribe  holds  the 
mere  right  of  perpetual  possession  and  enjoyment—this  though  the 
words  of  the  treaty  or  patent  as  between  individual  Indians  or  whites, 
and  the  government,  be  sufficient  to  convey  absolutely. 

5.  Indian  Tbbatisb:  Taxation.  The  treaties  made  with  Indian  tribes 
under  the  administration  of  Commissioner  Manypenny,  may  be  divided 
into:  firatt  those  with  no  restrictions;  second,  those  prohibiting  ahen- 
ation  without  assent  of  government;  third,  those  exempting  lands 
from  levy,  sale,  execution  or  forfeiture;  and  fourth,  those  which  in  ad- 
dition, exempt  the  lands  from  taxation.  In  the  last  class  the  word 
*'  taxation'*  is  added  to  the  terms  expressing  the  exemption  used  in 
the  preceding  classes.    The  treaties  of  the  first  three  classes  had  been 


NozK.— This  case  wm  revened  by  the  Sapieme  Court  of  tbe  Unlfced  States,  iJAwMfaq 
that  the  tribal  organization  of  Indian  bands  is  recognised  by  the  political  department  of 
the  National  goverament  as  existing;  that  is  to  say,  if  the  Nattoaal  govemnMnt  makes 
treaties  with,  and  has  its  Indian  agent  among  them,  paying  annoities,  and  dealing  other- 
wise with  "  head-men,"  when  in  a  savage  state,  have  been  largely  broken  into  by  th^  In- 
tercoorse  with  the  whites  (in  the  midst  of  whom,  by  the  advanoe  of  cMl  gOTBrnment, 
they  have  come  to  find  themselves),  does  not  authorize  a  State  government  to  regard  the 
tribal  organization  as  gone,  and  the  Indians  as  citizens  of  the  State  where  they  ar^  aiHl 
subject  to  its  laws.    (  The  Karuat  Indiant,  6  WaL,  737.) 

Rules  of  interpretation  f  avoraUe  to  the  Indian  tribes  are  to  be  adopted  In  oonstniing 
our  treaties  with  them.  Hence  a  provision  in  an  Indian  treaty  which  exempts  their  lands 
firom  "  levy,  sals,  and  forfeltare,'*  is  not,  in  the-  absenoe^of  fluirssslciiis  so  to  limit  II,  to 
be  confined  to  levy  and  sale  under  ordinary  Judicial  proceedings  only,  bat  It  Is  to  be  ex- 
tended to  levy  and  sale  by  county  officers  also,  for  non-payment  of  taxes,  (/tf.)  This 
case  followed  and  applied,  Parker  v.  Wifuor,  6  Kas.,  867.  See,  also,  Fredrick  «•  (Tray, 
12  Ess   521;  Clark  v.  Ubby,  14  Kas.,  438;  Clark  v.  Akere,  16  Kas.,  172. 
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negotiated  prior  to  the  drawing  of  those  of  the  foarth.    The  word 
, "  taxation,"  used  in  the  fourth  class,  was  intended  to  prohibit  what  had 
.  not  been  proyided  against  in  the  other  classes.    Exemption  from  alien- 
ation, therefore,  was  not  intended  to  include  exemption  from  taxation. 

6. •  Te$L    The  test  of  absolute  oonveyanoe  as  to  Indians,  taking 

in  severalty,  is  the  intention  of  the  parties  evidenced  by  provisions  of 
patent  and  treaty,  considered  in  the  light  of  existing  circumstances. 

7.  !  Shaumus.  The  policy  of  the  government  has  been  to  civilize 
the  Indians;  a  policy  visible  in  the  treaty  with  the  Shawnees,  of  May 
10, 1854.  For  a  third  of  a  centoiy  prior  they  had  lived  on  the  borders 
of  civilization,  in  contact  with  whites;  a  portion  had  adopted  the 
manners  and  habits  of  civilization,  others  not.  In  the  territory  ceded 
by  that  treaty  the  former  class  occupied  cultivated  farms  therein,  the 
remaining  lands,  more  than  sufficient  for  agricultural  uses  of  the  tribe, 
constituted  a  waste  in  the  most  desirable  part  of  the  territory  about  to 
be  opened  to  settlement  by  whites.  By  that  treaty  was  ceded  to  the 
United  States  the  whole  Shawnee  Reservation  of  1,600,000  acres^  of 
which  the  government  re-ceded  to  the  Shawnees  200,000  acres,  and 
promised  9829,000;  the  Indian  selections  to  be  made  within  thirty 
miles  of  the  Missouri  line.  It  was  competent  for  the  Indians  to  have 
selected  the  whole  in  a  compact  body,  and  held  the  lands  in  common; 
aemhU,  had  they  done  so,  no  patents  would  have  issued,  and  they 
would  simply  have  taken  the  **  Indian  titie.** 

8.  :  Treaty.  The  treaty  provides:  "  Congress  may  hereafter  pro- 
vide for  issuing  to  such  Shawnees  as  may  make  separate  selections, 
patents  for  the  same,  with  such  guards  and  restrictions  as  may  seem 
advisable  for  their  protection  therein.** 

9. .    The  Congressional  action  contemplated  is  found  in  Act  of 

March  3, 1859,  authorizing  the  Secretary  of  the  Interior  to  cause  patents 
therefor  to  issue,  upon  such  conditions  and  limitations,  and  under  such 
guards  and  restrictions,  as  may  be  prescribed  by  the  Secretary* 

10.  -; .    The  GK>vemme&t  assented  to  the  selection  of  lands  fay  some 

.  in  severalty ;  when  so  seclected,  the  title  of  the  tribe  of  perpetual  use  and 

occupation  thereto,  vested  in  the  Indians  selecting    Semble,  had  it  been 

intended  that  he  should  not  acquire  a  greater  titie,  further  provision 

•   would  haVe  been  unnecessary,  but  in  addition,  patents  might  be  issued. 

11.  ■—.    The  object  of  this  provision,  aemhle,  was  not  to  enable  the 

government  to  conv^  the  ultimate  title;  it  could  not  do  that  without 
consent;  but,  held,  that  it  was  to  bind,  qnd  the  government  was  thereby 
bound  to  nothing  except  that  when  it  patented  it  should  see  that  ihe 
Indian  was  properly  protected. 

12.  :  Reetrietions.    Five  years  nfter  (March.  3d,  1859)  Congress 
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provided  for  issuing  patents  to  those  holding  in  severalty,  the  oliject 
of  which  patenting  was  to  convey  the  ultimate  title,  and  which  in  termf 
conveyed  the  lands  in  fee  simple,  and  contained  a  restriction  "that 
said  lands  shall  never  be  sold  or  conveyed  by  the  grantee  or  his  heirs 
withoat  the  consent  of  the  Secretary  of  the  Interior  for  the  time  being/  * 

13.  :  Patent.    Held  that  the  restriction  in  the  patent  does  not 

operate  as  a  condition,  because  a  violation  thereof  does  not  affect  his 
title,  nor  as  a  limitation  on  his  title,  for  the  whole  title  of  the  govern- 
ment by  the  patent  passed,  but  held  that  it  operates  as  a  persona! 
disability,  similar  to  that  of  a  minor,  which  the  government  was  compe- 
tent to  impose. 

14. :  Tribal  organization.  The  tribal  orgiinization  of  the  Shawnees 

is  still  maintained,  not,  however,  as  to  control  lands  patented  to  its 
members  in  severalty.  The  selectious  of  such,  made  as  by  treaty  stip- 
ulations they  might  be,  are  not  contiguous,  but  widely  scattered  and 
interspersed  by  lands  of  whites,  and  it  was  contemplated  that  the  pat- 
entees might  dispose  of  some  of  their  lands. 

15. .    There  is  no  express  prohibition  against  taxing  these  lands,  or 

the  personal  property  of  the  Indians  residing  upon  them.  In  dispos- 
ing of  the  lands  to  these  Indians,  sembU,  it  was  competent  for  the  gov- 
emmentt  under  the  constitutional  power  to  make  needful  rules  respect- 
ing the  territory,  and  io  regulate  commerce  with  the  Indian  tribes,  to 
have  prohibited  a  taxation  by  the  State  of  these  lands,  at  least  while 
remaining  the  property  of  members  of  the  tribe. 

16.  :  Tribal  recognition.    The  general  government  never  reoo^ 

nized  the  Shawnee  tribe  as  a  distinct  nationality,  except  in  connection 
with  the  country  they  occupied,  and  as  occupying  exclusively  a  partic- 
ular district  of  country.  - 

Error  from  Johnson  District  Court. 

Thb  action  in  the  conrt  below  was  institnted  for  the  pur- 
pose of  obtaining  an  order  restraining  the  defendants  from 
selling  certain  lauds  of  the  plaintiff's  for  taxes,  and  to 
recover  judgment  for  taxes  already  paid.  The  petition^ 
which  was  filed  in  behalf  of  Charles  Blue-Jacket  and  all 
other  Shawnee  Indians  owning  lands  in  Johnson  ooonty, 
alleges  [^02]  that  he  and  those  for  whose  benefit  the  suit 
was  brought,  are  members  of  the  united  tribe  of  Shawnee 
Indians.  That  said  tribe  for  a  long  time  prior  to  the  organi* 
zation  of  the  territor}'  of  Kansas,  had,  and  since  until  now, 
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have  resided  upon  the  tract  of  land  of  which  those  described 
in  the  petition  oonstitnte  a  part.  That  daring  ail  that  time 
they  have,  and  still  do  k^p  up  their  tribal  organization  in 
said  county,  being  an  independent  nation,  having  their  own 
laws,  usages  and  customs;  are  governed  by  tbeir  own  coun- 
cil, regulate  their  domestic  affairs  in  their  own  way,  and 
have,  ever  since  the  organization  of  tbe  federal  government, 
been  recognized  and  treated  by  the  United  States  as  an  inde- 
pendent nation.  That  under  the  treaty  of  May  10th,  1854, 
the  members  of  the  tribe  became  entitled,  out  of  the  lands 
ceded  by  the  treaty,  if  single  persons,  to  two  hundred  acres 
each,  and  if  heads  of  families  to  an  amount  equal  to  two 
hundred  acres  for  each  member  thereof,  for  which  lands, 
when  selected,  they  were  entitled  to  patents  to  be  issned 
when  Congress  should  make  provision  therefor,  which  pro- 
vision was  made  by  the  act  of  March  3d,  1859.  That  at 
that  time,  and  at  the  date  of  the  treaty,  the  plaintiff  was  the 
head  of  a  family  consisting  of  himself  and  five  others.  That 
he  selected  the  lands  described  in  the  petition  and  obtained 
a  patent  therefor,  with  the  restriction  prescribed  by  the 
Secretary  of  tlie  Interior,  under  the  act  of  March  8d,  1859, 
therein  inserted,  that  said  tracts  shall  never  be  sold  or  con- 
veyed by  the  grantee  or  his  heirs  without  the  consent  of  the 
Secretary  of  the  Interior  for  the  time  being.  That  the 
county  officers  of  Johnson  county  have  levied  upon  said 
lands  the  ordinary  State,  county  and  other  local  taxes,  and 
,  are  about  to  sell  the  same  for  the  payment  thereof.  That 
they  levied  taxes  upon  the  personal  property  of  the  plaintiff 
and  threaten  to  sell  that,  and  that  they  have  done  and 
threaten  to  do  the  same  things  with  reference  to  the  real 
estate  and  personal  property  of  the  other  members  of  the 
tribe  in  said  county.  It  [*303]  is  alleged  that  they  never  have 
surrendered  to  the  United  States  nor  to  the  State  of  Kansas 
their  national  existence  and  the  right  to  regulate  their  own 
affairs  in  their  own  way;  that  they  never  surrendered  to 
the  State  of  Kansas  the  power  or  the  right  to  tax  their  lands 
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or  other  property  and  they  deny  the  lawful  power  of  the 
State  to  tax  their  property.  It  is  also  alleged  that  a  large 
portion  of  the  tribe  reside  in  Johnson  county,  and  that  their 
chiefs  and  head-men  reside,  and  their  council,  for  the  trans- 
action of  all  their  business,  meets  therein. 

The  prayer  of  the  petition  is  for  an  injunction  to  restrain 
the  collection  of  the  taxes  so  levied  as  aforesaid,  either  by 
the  sale  of  the  lands  or  the  personal  property  of  the  Indians, 
and  for  a  judgment  for  the  amount  of  the  taxes  already 
paid  by  them. 

To  this  petition  the  defendants  filed  a  demurrer,  assign- 
ing as  the  ground  thereof  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  demurrer  was  sustained 
and  judgment  for  costs  rendered  against  the  plaintiffi. 

The  case  was  then  brought  here,  where  that  judgment 
was  reversed,  and  the  cause  sent  bstck  for  further  proceedings. 

In  an  answer  filed  by  leave  of  the  court,  the  defendantb 
say  <^  that  except  as  hereinafter  stated,  they  admit  plaintiff's 
petition  to  be  true,  and  as  to  those  matters  they  deny  said 
allegations."  They  allege  that  at  the  date  of  the  treaty,  viz: 
May  10th,  1854,  the  Indians  held  and  used  in  Johnson 
county,  but  without  the  fee  simple  thereto,  about  two  hun- 
dred and  sixty  thousand  acres  of  land;  that  by  that  treaty 
the  Indians  ceded  all  their  rights  to  said  lands  to  the  United 
States,  in  consideration  whereof  the  United  States  ceded  to 
each  single  person  two  hundred  acres  of  land  in  fee  simple, 
and  to  each  head  of  a  family,  a  like  amount  for  each  mem- 
ber thereof,  to  be  selectied  by  the  grantees  out  of  the  ceded 
lands;  that  after  tlie  lands  [*304J  were  so  selected,  patents 
in  fee  simple  were  issued  therefor  in  accordance  with  the 
act  of  Maf*ch  3d,  1859,  under  which  patents  the  grantees 
held  the  lands  absolutely,  subject  only  to  the  restriction  that 
they  nor  their  hdrs  should  sell  or  convey  them  without  the 
consent  of  the  Secretary  of  the  Interior;  that  the  aggre- 
gate of  the  lands  so  selected  is  about  one  hundred  thousand 
acres;  that  the  lands  so  granted  and  patented  do  not  lie  in 
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1^  oonti^oas  or  oompact  body,  bat  are  scattered  over  the 
entire  area  of  the  lands  ceded  bj  the  Indians  to  the  United 
States,  and  are  interspersed  with  the  farms  and  lands,  and 
are  within  and  governed  by  the  school  and  road  districts  and 
municipal  townships  of  the  white  citizens  of  said  county; 
that  said  selected  lands  are  in  fact  scattered  all  over  the  body 
of  said  county,  and  are  traversed  by  white  citizens  as  well 
as  Indians  in  visiting  each  other,  going  to  mill  and  varioas 
business  centers  of  said  coanty;  that  highways  have  been 
laid  across  them  by  the  different  tribunals  in  the  county, 
and  frequently  at  the  request  of  the  grantees;  that  since  the 
lands  have  been  patented  to  the  Indians,  many  of  them  have 
been  sold  to  white  citizens,  upon  which  the  latter  have  made 
and  occcupy  valuable  improvements;  that  the  Indians  trade 
and  traffic  with  their  white  neighbors  as  they  do  with  each 
other,  and  as  the  latter  do  with  each  other;  that  many  of 
thein  have  intermarried  with  the  whites,  and  that  their  mar- 
riage ceremonies  conform  to  the  laws  of  the  State;  that 
many  of  said  grantees  are  white  men  and  women,  the  former 
of  which  are  entitled  to  and  do  exercise  the  elective  franchise 
at  all  elections  in  the  county;  that  the  Indians  appeal  to  the 
courts  of  the  county  for  the  protection  of  their  rights  as 
well  against  each  other  as  against  the  whites;  that  offenders 
among  them  are  brought  by  them  before  said  courts  for  trial 
and  punishment,  and  that  they  invoke  the  aid  and  shield  of 
the  laws,  courts  and  institutions  of  the  State  as  administered 
in  the  county,  to  protect  rights,  redress  [*305]  wrongs,  pre- 
serve order  and  maintain  justice  among  themselves  and  their 
white  neighbors.  That  they  are  entitled  to  the  benefits  of 
the  school  funds  and  do  use  the  common  schools.  That  on 
the  decease  of  any  of  them  their  estates  are  subject  to  the 
State  laws  concerning  descent,  inheritance  and  distribution, 
and  are  in  fact  administered  ui>on  and  disposed  of  by  their 
request  in  the  Probate  Court  of  the  county.  That  many 
of  them  have  paid  taxes  into  the  treasury  of  the  county, 
and  that  commercial  business  and  social  intercourse  prevail 
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thronghoat  the  connty  between  the  plaintiffs  and  the  citi- 
zens and  residents  of  the  county.  The  defendants  deny  that 
the  Shawnee  tribe  of  Indians  are  an  independent  nation, 
having  their  own  laws,  usages  and  customs,  and  their  own 
independent  government,  or  that  they  are  so  treated  and 
held  by  the  general  government,  but  allege  that  the  patented 
lands  are  not  under  the  tribial  control,  at\d  are  the  individ- 
ual property  of  each  patentee.  That  upon  those  parts  of 
these  lands  purchased  by  white  citizens,  farms  have  been 
made  and  improvements  erected  which  are  occupied  by  the 
owners  who  are  living  in  the  neighborhood  with  the  pat- 
entees the  same  as  though  they  were  white  citizens.  The 
defendants  deny  that  the  patented  lauds  cr  the  personal 
property  of  the  Indians  are  exempt  from  tas'Rfijn,  or  that 
the  State  has  no  rightful  power  to  tax  them,  or  t^at  the  taxes 
levied  thereon  are  illegal  and  without  lawful  warrant  or 
authority.  They  also  deny  all  the  allegations  of  the  petition 
not  admitted  by  the  answer. 

To  the  answer  the  plaintiffs  filed  a  general  reply  deny- 
ing  its  allegations. 

The  cause  was  submitted  to  the  court  for  trial,  and  the  bill 
of  exceptions  shows  the  following  testimony  to  have  been 
introduced. 

Charles  Blue-Jacket,  plaintiff,  testified  that  he  is  and  al- 
ways has  been  a  member  of  the  united  tribe  of  Shawnee 
Indians;  that  he  selected  his  head-rights  under  the  treaty 
[*306J  of  May  10th,  1864,  and  resides  thereon;  that  he  is 
the  Shawnee  Head  Chief  and  has  held,  that  position  four 
years  next  New  Years;  Graham  Rodgers  held  that  ofiice 
before  me  for  about  two  years;  Pascal  Fish,  a  Shawnee, 
was  his  predecessor  for  about  one  year;  Capt.  Joseph  Parks 
was  his  next  predecessor  for  about  six  years.  Graham  Bod- 
gers  is  now  second  chief  of  the  tribe.  Tiie  Shawnees  have 
a  council  of  five  men,  elected  for  one  year;  they  have  a 
sheriff  elected  for  one  year  and  a  clerk  of  the  council 
elected  for  one  year.    The  Shawnees  have  an  interpreter  for 
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the  tribe,  appointed  by  the  government  of  the  United  States; 
Mathew  King,  a  Shawnee,  holds  that  place  at  present.  The 
Shawnees  have  a  place  for  the  meetings  of  their  council  and 
head  men  for  transacting  business,  which  at  present  is  a 
vacant  hoase  on  my  premises  owned  by  me  as  a  head  right. 
I  am  forty-eight  years  of  age.  The  Shawnees  keep  up  the 
same  organization  now  that  they  always  did  within  my  rec- 
ollection. The  number  of  the  Shawnee  Indians  belonging 
to  the  tribe  is  about  860,  exclusive  of  absentees,  of  which 
there  are  between  1,100  and  1,200.  The  Shawnee  council 
meets  at  a  stated  time — the  first  Monday  in  every  month. 
The  powers  of  the  tribe  in  council,  are  regulated  by  cus- 
tom. Tiiis  tribe  have  their  own  customs  and  their  own  reg- 
ulations, by  wliich  they  are  governed.  We  have  customs 
governing  the  commission  of  ofienses  by  one  Shawnee 
against  another.  The  council  try  the  oflender;  the  head 
chiefs  carry  into  effect  the  decision  fixed  upon  by  the  coun- 
cil. One  case  of  murder  has  been  so  tried,  the  defendant 
found  gailty  and  the  punishment  fixed  by  the  council  was 
death;  the  sheriff  executed  the  sentence;  this  was  in  1856 
or  1857.  This  custom  of  trying  offenders  is  still  kept  up. 
We  have  a  national  school  fund  and  a  school  fund  of  our 
own.  The  interest  on  the  former  is  $5  000  per  year.  We 
have  the  mission  school  under  the  direction  of  the  Friends 
or  Quakers.  The  old  Shawnee  mission  school  was  done 
away  with  some  two  or  [*307]  three  years  ago  on  account 
of  a  non-compliance  with  contract;  the  Sunday  school  there 
is  kept  up.  If  one  Shawnee  is  indebted  to  and  refuses  to  pay 
another  Shawnee,  the  latter  complains  to  the  council,  who 
order  their  clerk  to  issue  a  writ  notifying  the  defendant  to 
appear  at  the  next  regular  council  day.  The  council  hear 
and  determine  the  case  and  order  the  party  to  pay,  which 
might  be  taken  out  of  the  next  annnity.  The  last  annuity 
due  from  the  government  was  paid  in  1868.  The  United 
States  has  an  agent  for  us,  residing  among  us,  as  has  always 
been  the  case.    Mr.  Abbot  is  the  present  agent    The  Shaw- 
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neee  have  a  treaty  pendinf;  with  the  goyemmeat,  signed  by 
our  hoad-men  in  1868,  which  ia  at  Waahington  and  not  yet 
acted  on  by  tiie  Senate.  I  waa  one  of  the  delegates  to  make 
the  treaty.  The  head  men  or  chiefs  get  their  offices  by  voto 
of  the  Shawnee  people  over  seventeen  years.  L.  FUnt  is 
our  present  sheriff.  We  meet  at  a  vacant  house  on  my  land, 
where  we  have  met  for  six  months;  we  have  been  in  the 
habit  of  meeting  at  different  places.  When  the  agend  calls 
a  council,  we  meet  at  De  Soto  where  he  resides;  we  for- 
merly met  in  a  church  at  Shawneetown;  we  have  met  at 
Tucker's,  at  Capt.  Kuler's  building  and  in  the  parsonage. 
No  change  in  regularity  of  tlie  meetings  for  several  years. 
Some  time,  five  years  ago,  we  had  a  written  book,  used  eight 
years,  showing  the  powers  of  the  council.  We  have  pun- 
ished no  man  for  crime  siQce  the  one  referred  to.  Crimes 
have  been  committed  since.  I  dont  now  remember  when 
the  last  debts  were  passed  on  by  the  council — ^not  since 
1856  or  1857.  The  man  against  whom  the  penalty  of  death 
was  found  was  David  Daagberty. '  H.  Carpenter  was  killed 
at  his  house  by  C.  Barnett.  For  stealing  we  make  the 
guilty  party  pay  double  the  value.  We  have  tried  no 
case  of  stealing  within  my  recollection.  Shawnees  do  not 
steal  much.  We  try  to  do  in  our  organization  just  what 
we  have  always  been  doing.  We  don't  owe  much.  The 
debts  were  all  settled  up  when  the  big  payments  [*306]  were 
made  by  the  government.  The  members  of  the  council  get 
pay.  The  Shawnee  council  do  not  pretend  to  control  my 
property — ponies,  grain  or  head  rights.  There  are  six  or 
eight  adopted  Shawnees  among  us.  Some  whites  have  mar- 
ried Shawnee  women.  They  do  not  tax  a  poor  tax  among 
us.  Our  council  never  grants  divorces.  A  Shawnee  can 
divorce  his  own  wife  if  he  has  any  fault  to  find.  Some 
times  Shawnees  are  married  by  ministers.  The  adopted 
l^hawnees  live  on  patented  head  rights.  There  are  two 
Quaker  families  at  the  Shawnee  school,  and  f  6,000  is  given 
them  annually  to  keep  up  the  school;  I  send  my  children 
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there;  forty -five  or  forty-six  children  attend.  There  ar^ 
three  hundred  children  among  the  Shawne6B.  George 
Daugherty  had  the  head  right  first  of  the  land  where  Oar* 
penter  was  killed;  Carpenter  sold  to  Ellege  with  approval 
of  the  Secretary  of  the  Interior,  and  he  sold  to  David 
Daugherty  who  was  living  there  at  the  time  Oarpeuter  was 
killed, 

I  can  sell  my  land  or  any  part  thereof  without  consent 
of  the  Secretary.  In  selling,  we  have  to  comply  with  the 
regulations  of  the  Secretary.  We  had  a  custom  in  old 
times  as  to  marriages;  this  cnstom  still  prevails  among  a 
portion  of  the  tribe,  and  among  another  portion  the  meet 
get  married  by  ministers.  The  Shawnee  council  stiU  rec- 
oguize  those  who  are  married  according  to  the  old  custbni 
as  man  and  wife.  The  council  let  the  Shawnees  do  as  they 
please  as  to  marriage.  As  to  heirs,  in  the  first  place  they 
go  to  the  council  if  there  is  any  question  as  to  who  are 
heirs,  and  the  council  investigate  and  decide  who  are  heirs; 
the  two  chiefs  certify  to  it.  When  Shawnees  die  they  go  to 
Probate  Court  and  get  administration.  In  two  cases  the 
council  made  sale  of  personal  property  of  deceased  Shaw-  . 
nees  and  put  the  funds  away  for  the  children;  these  were 
very  small  estates;  they  sold  personal  property  aboat  one 
year  ago.  Some  of  the  Shawnees  have  sold  part  of  their 
head-rights  to  whites  who  have  settled  thereon  [*309]  and  im- 
proved the  same.  Boads  are  laid  out  through  our  head-rights 
by  county  and  State  officers.  These  lands  can  be  sold  to  wiiites 
on  permission  of  Secretary  of  Interior.  On  lands  so  pur- 
chased, whites  have  farms,  farm  houses,  orchards,  school- 
houses,  and  the  Shawnees  and  whites  live  together  as  neigh^ 
bors  and  friends,  trafficking  with  each  other.  They  hire 
each  other  to  work. 

Samuel  M.  Cornatzer  testified  that  he  had  been  a  resi* 
dent  Shawnee  by  adoption,  since  1847;  received  eight 
hundred  acres  as  head-rights;  has  been  clerk  of  the  Sliaw* 
nee  council  since  1856,  during  which  time  difficulties  have 
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been  settled,  personalty  of  deceased  Shawnees  sold,  and 
debts  paid  by  the  coancil.  It  takes  cognizance  of  offenses 
oommited  by  one  Siiawnee  agaiust  another.  Charles  Blue- 
Jacket,  is  our  minister  and  head  chief.  The  more  enlight- 
ened portion  of  Shawnees  go  to  him  for  marriage.  He  has 
a  ceremony  of  his  own.  Some  marry  by  the  old  custom — 
either  mode  is  considered  valid.  We  keep  a  record  in  the 
council  of  all  transactions  i-elatiog  to  orphans,  property  of 
deceased  Shawnees,  etc.  On  conviction  of  stealing  the 
value  of  the  thing  stolen  is  paid  to  the  owner,  and  a  like 
sum  paid  into  the  council  fund.  Not  many  cases  of  this 
kind  since  I  have  been  clerk.  There  was  one  case,  where  a 
Shawnee  was  charged  with  manslanghter,  found  guilty  by 
the  council  and  sentenced  to  one  hundred  lashes,  to  be  ex- 
pelled fi-om  the  tribe,  and  to  lose  his  annuity.  That  sen- 
tence was  not  exectited  owing  to  opposition  of  some  of  the 
head-men.  This  was  in  1860  or  1861,  just  before  the  war. 
Tlie  defendant  went  into  the  service.  The  last  estate  settled 
by  the  council  was  that  of  Eliza  Flint,  who  died  in  L864. 
She  had  but  few  things  to  administer  on.  There  is  one  es- 
tate not  yet  settled  up — that  of  Wm.  Rodgers,  who  died  in 
the  fall  of  1864.  The  council  do  not  order  the  sale  of  real 
estate,  and  do  not  take  control  of  lands.  I  am  administra- 
tor of  the  estate  of  James  Suggett,  deceased  Shawnee;  the 
estate  is  in  Probate  Court  of  Johnson  [*310]  county.  There 
is  one  minor,  and  I  am  the  guardian  by  appointment  of 
Probate  Court.  I  was  curator  of  an  incompetent  Indian, 
appointed  by  Probate  Court  of  Wyandotte  county.  We 
sell  head-rights  to  white  men.  *  *  *.  I  never  voted 
under  other  than  Indian  laws,  but  once,  and  that  was  when 
the  Missourians  came  over  to  vote.  I  thought  I  had  as 
good  a  right  to  vote  as  they  had.  I  have  never  voted  since 
thid  was  a  State;  never  witnessed  an  Indian  marriage  ac- 
cording to  the  old  custom.  We  are  a  church  body  alone, 
not  connected  with  any  other  chucrh.  There  are  State, 
county  and  town  roads  laid  out  through  Shawnee  lands — 
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one  throQgh  my  land>-bj  the  couoty.  Tlie  last  man  fined 
by  the  coancil  was  in  ISGS,  for  stealing;. a  number  of  per- 
sons have  been  punished  within  five  years.  I  sent  my 
children  to  Mr.  Blodgett  to  school  and  paid  him  for  it.  A 
nnmber  of  Shawnees  voted  at  the  election  for  county  seat 
in  1858.  Shawneetown  was  a  candidate.  I  was  judge  of 
township  election  in  1868. 

In  the  case  of  William  Fish,  arrested  for  shooting  Robert 
Blue-Jacket,  by  sberifiT  of  Johnson  county,  the  council  di- 
rected me  and  the  Shawnee  sherifi*  to  demand  him  of  the 
sheriff  ot  Johnson  county,  to  be  delivered  over  to  the  Shaw- 
nee council  for  trial,  which  was  accordingly  done.  Both 
were  Indians;  this  was  in  1858.  In  the  &I1  he  was  tried 
by  the  coancil  and  acquitted. 

Wm.  Holmes  testified:  In  1858  I  brought  suit  on  a  note 
owned  by  one  James  Suggett,  an  Indian;  case  dismissed 
by  the  District  Court  of  the  territory,  on  the  gronnds  that 
the  plaintiff  was  an  Indian.  I  lived  in  Shawneetown;  most 
of  the  claims  I  had  against  Shawnees  were  collected  through 
the  council.  Sometimes  the  council  would  refer  me  to  the 
courts  of  the  State  in  disputed  cases.  After  annuities 
ceased  the  council  refused  to  settle  claims  or  to  administer 
estates. 

Isaac  Parish  testified:  I  am  a  Shawnee  by  adoption,  a 
residoit,  and  have  been  since  1849;  in  spring  of  1858, 1 
[*311]  was  sent  for  as  a  person  to  try  Wm.  White  for  mur- 
der: I  was  one  of  a  jury  of  twelve;  Pascal  Fish  was  head 
chief,  and  present;  we  brought  in  a  verdict  of  murder  in 
the  second  degree.  Previously,  I  had  seen  punishment — 
thirty-nine  kshes  inflicted  on  Black-Fish,  a  Shawnee,  for 
an  assault  with  intent  to  commit  a  rape  on  a  Shawnee 
woman.  I  saw  Tom  Daugherty  hung  by  order  of  the  conn- 
ciK  for  murder,  in  1857. 

I  received,  as  head  of  a  family,  eight  hundred  acres  of 
land  under  the  treaty ;  I  was  sheriff  of  Johnson  county  in 
1865-66;  I  vote  when  I  desire;  can't  say  I  have  voted  most 
20— 3ka8. 
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of  the  time  eince  1868.  I  send  my  (Children  to  my  own 
sehooL  I  tried  to  get  a  school  district  in  my  neighboi^hood. 
One-third  of  the  land  in  the  district  belongs  to  Shawnees. 
My  own,  are  the  only  Shawnee  children  that  go  to  the 
school ;  I  hire  the  teacher  myself.  I  have  seen  no  punish- 
ments since  1857  or  1858,  bat  have  seen  fines  inflicted  for 
minor  offenses.  All  the  business  T  have  done  with  Shaw- 
nees  I  h^ve  done  in  Shawnee  courts.  I  have  paid  some  of 
the  taxes  on  my  land  to  keep  it  from  being  sold.  Shawn- 
nees  agree  to  live  together  as  niah  and  wife,  and  are  (con- 
sidered married,  as  long  as  they  live  together. 

I  was  born  in  Virginia,  moved  to  Ohio  yotmg,  and  Came 
here  in  1846.  I  never  considered  my  being  adopted  as  a 
Shawnee  took  away  my  right  to  vote. 

J.  B.  Abbot,  Shawnee  agent,  testified:  my  office  is  at  De 
Sota,  Johnson  county;  I  think  there  are  99,728  acres  se- 
lected head-rights  of  Shawnees  in  this  county.  The  Black- 
Bob  land  held  in  common,  is  about  33,392  acres.  The 
United  States  have  been  treating  with  the  Shawnees  since  I 
have  been  ag^it — four  years.  There  was  a  treaty  signed 
by  the  Shavmees  in  1862,  and  sent  to  Washington;  not  ap- 
proved by  the  commissioner;  retnrned,  and  a  draft  of  a 
treaty  sent  out  with  instructions  for  me.  Tliis  draft  was 
recalled  by  the  commissioner,  August  6, 1863,  and  another 
draft  treaty  sent  December  29, 1862,  signed  by  [*812]  Dole, 
commissioner,  and  Mix,  chief  clerk.  This  was  laid  before 
the  Shawnees,  filled  up  and  signed,  and  in  Janiiary,  1864, 
a  delegation  of  Shawnees  went  on  with  the  treaty  to  Wash- 
ington, and  it  was  remodeled  in  SV'ashington,  and  signed  by 
the  delegation  and  the  commissioner  and  sent  to  the  Presi- 
dent, and  is  now  pending  in  the  Senate  for  ratification.  I 
transact  my  business  with  the  Shawnee  council  and  the 
head  men  of  the  nation.  I  follow  the  ^^printed  instruc- 
tions" as  to  minors  and  others  embraced  therein.  I  am 
clerk  of  thd  school  district  in  which  I  reside;  no  Shawnee 
children  are  now  sent  there;  Matthew  King's  were  in  1862, 
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and  be  living  out  of  the  diatriet,  paid  his  schoding. '  I  have 
heard  Matthew  King  say  he  was  a  foreignery  aod  had  de- 
cUured  his  intenttons  to  become  a  dtizen,  and  claimed  the 
right  to  vote.  I  send  all  estates  to  Probate  Oonrt  in  the 
different  counties  when  the  parties  so  desire;  this  under  in- 
stroctions  from  the  departmeilt.  The  8hawueee  have  sold 
about  two- thirds  of  what  land  they  are  permitted  to  sell. 

Map  of  lands  showing  selections  of  Shawnees  under  treaty 
of  May  10, 1854,  with  the  head-rights^  the  Black-Bob  tract 
held  in  common,  the  absentee  lands,  and  the  boundary  lines 
of  Johnson  county,  indicated  thereon,  and  showing  the  gov-* 
ernment  lands  open  to  white  settlement,  and  also  the  town* 
ships  and  municipal  township  lines. 

The  following  were  also  introduced  in  evidence: 

''Bules  and  regulations  to  be  observed  in  the  execution 
of  conveyances  of  land,  which  have  been,  or  shall  be,  assigned 
in  severalty  to  Indians  within  the  territory  of  Kansas,  and 
for  which  patents  shall  be  issued  in  conformity  with  the 
11th  section  of  the  act  of  Congress,  entitled  ^^An  act  mak- 
ing appropriations  for  sundry  civil  expenses  of  the  govern* 
meut,  for  the  year  ending  the  thirtieth  of  June,  eighteen 
hundred  and  sixty,''  approved  March  8, 1859. 

''Individual  Indian  reserves  are  divided  into  two  classes, 
— those  which  are,  and  those  which  are  not,  included  within 
[^313]  the  boundaries  of  a  tribal  reservation.  The  former 
are  inalienable  except  to  Indians  by  birth,  members  of  the 
tribe  to  which  the  reservee  belongs;  the  latter  are  alienable 
under  the  following  conditions; 

''  I.  The  deed  or  instrument  of  conveyance  must  be  ex- 
ecated  in  the  presence  of  two  subscribing  witnesses,  and 
acknowledged  before  the  agent,  within  the  limits  of  whose 
agency  the  reservee  resides,  and,  when  presented  for  ap* 
proval,  must  be  accompanied  by  the  following  certificates, 
vis.: 

''  1.  A  certificate  signed  by  two  of  the  chiefs  of  the  tribe 
to  which  the  reservee  belongs,  setting  fbrth  that  the  grantor 
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is  the  identical  individaal  to  whom  the  land  wae  originally 
granted,  or,  in  ease  the  original  reservee  be  dead,  that  the 
grantor  or  grantors,  as  the  case  may  be,  are  the  only  heirs 
snrvivi ng  of  the  original  reservee;  that  he,  she,  or  they«  as 
the  case  may  be,  are  severally  of  age,  and  competent  to 
manage  his,  her,  or  their  aifairs,  and  to  dispose  of  his,  her, 
or  their  property;  and  that  they  think  it  advisable  that  the 
land  should  be  sold. 

^^2.  A' certificate  from  the  agent  for  the  tribe  to  which 
the  reservee  belongs,  that  the  contents,  purport,  and  effijct 
of  the  deed  of  conveyance  were  explained  to,  and  fully  un< 
derstood  by  the  grautor  or  grantors,  tliat  the  consideration 
specified  therein  is  a  fair  price  for  the  land;  that  the  same 
has  been  paid  to  the  grantor  or  grantors,  in  his  presence,  in 
gold  or  silver  coin  of  the  United  States,  and  that  the  con- 
veyance is  in  every  respect  free  from  fraud  or  deception. 

*^  3.  If  the  original  reservee  be  dead,  and  the  conveyance  is 
executed  by  fewer  than  all  his  or  her  heirs,  then,  in  addition 
to  the  certificates  above  required,  with  the  necessary  changes 
therein,  the  conveyance  must  be  accompanied  by  a  properly 
authenticated  copy  of  judicial  proceedings,  showing  that 
partition  of  the  lands  granted  to  the  original  reservee  has 
been  made  by  a  court  having  jurisdiction  thereof;  and  a 
diagram  prepared  by  a  competent  surveyor,  [*314]  showing 
the  lots  into  which  the  original  tract  has  been  divided,  and 
the  respective  owners  of  the  same. 

^'11.  Lands  belonging  to  an  incompetent,  if  an  adult,  may 
be  conveyed  by  a  curator  or  conservator,  and  if  a  minor,  by 
a  guardian;  in  which  case  the  conveyance  must  be  accom- 
panied by  a  certificate  of  two  chiefs  of  the  proper  tribe,  as 
to  the  identity  and  the  incompetency  of  the  grantor,  and 
that  the  sale  is  advisable;  a  certificate  of  the  agent  for  the 
tribe  to  which  the  incompetent  belongs,  that  the  consid- 
eration specified  is  a  fair  and  just  price  for  the  land,  and  has 
been  paid  in  his  presence,  to  the  grantor,  in  gold  or  silver 
coin  of  the  United  States,  and  that  the  conveyance  is  in  all 
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respects  free  from  fraud;  a  properly  authenticated  copy  of 
the  records  of  a  conrt  having  jurisdiction,  showing  the  ap« 
pointment  of  such  curator,  conservator,  or  guardian,  as  the 
case  may  be,  and  a  like  authenticated  copy  of  judicial  pro- 
ceedings in  a  court  having  jurisdiction,  authorizing  such 
curator,  conservator^  or  guardian  to  make  sale  of  the  lands 
mentioned  in  the  conveyance. 

"  III.  If  the  reservee— or  in  case  he  may  be  dead,  his  heir 
or  heirs— do  not  reside  within  the  bounds  of  an  Indian 
agency,  the  deed  of  conveyance  may  be  acknowledged  be- 
fore a  justice  of  the  peace,  or  other  officer  having  legal 
.jurisdiction,  and,  in  lieu  of  the  certificates  of  the  chiefs 
and  Indian  agent  in  other  cases  required,  must  be  accom- 
panied by  a  certificate  of  the  officer  taking  the  acknowledg- 
ment, of  the  facts  required  to  be  certified  by  the  chiefs  and 
agent  in  cases  where  the  grantor  resides  within  the  bounds 
of  an  Indian  agency;  or  if  sach  facts  shall  not  be  known 
to  the  officer,  they  must  be  verified  by  the  affidavits  of  at 
least  two  credible  persons  who  are  cognizant  of  these  facts, 
whose  veracity  must  be  certified  by  such  officer,  and  the 
testimony  and  all  papers  pertaining  to  the  conveyance 
must  be  properly  authenticated  under  seal.  In  all  other 
respects  the  conveyance  must  conform  to  the  rules  above 
prescribed. 

[*816]  **  IV.  A  diagram  prepared  by  a  competent  sur- 
veyor, or  an  authenticated  cnipj  of  the  official  plat  of  survey, 
indicating  the  land  intended  to  be  alienated,  and  all  former 
sales  by  the  original  reservee,  his  or  her  heirs,  must  be  fnr- 
nished  for  the  use  of  the  Indian  office. 

^'  y.  No  reservee  will  be  allowed  to  sell  more  than  one 
half  of  the  land  assigned  to  him  (or  her)  under  treaty  stip- 
ulations, except  in  special  cases,  where  circumstances  to  be 
detennined  by  the  Secretary  of  the  Interior,  may  seem  to 
require  a  relaxation  of  the  rale. 

^'  y  I.    No  sale  or  conveyance  which  does  not  sobstantially 


810  SUPIIEME  COURT  OF  KANSAS, 

Blue-Jacket  v.  Tbe  Commiasumeta  of  Johoaon  Ooaniif . 

oonform  to  tbe  foreji^iiig  regulations  will  receive  tbe  ap- 
proval of  tbe  department" 

^^  DsPABTBCE^n*  OF  THB  InTBBIOB.  ) 

Office  Indian  Affaibs,  May  27, 1861.  J 
"  Tbe  foregoing  rules  and  regulations,  designed  for  the 
government  of  tbe  respective  parties  in  tbe  execution  of 
deeds  of  conveyance  pertaining  to  tbe  alienation  of  lands, 
assigned  in  severalty  to  Indians  witbin  tbe  State  of  Kansas, 
are  respectfully  submitted  to  tbe  Secretary  of  tbe  Interior, 
witb  a  recommendation  tbat  tbe  same  may  be  approved. 

**  Wm.  p.  Dole,  OomV.^ 

<<  DbFABTMENT  of  THB  INTERIOR,     ) 

May  27, 1861.  f 

^^  Tbe  above  rules  and  regulations  are  bereby  approved,  as 
recommended  by  tbe  Commissioner  of  Indian  Affairs. 

Caleb  B.  Smith,  Sec'y." 

It  was  also  admitted  tbat  Charles  Blue>Jacket  is  a  Shaw- 
nee residing  in  the  county  of  Johnson;  that  be  selected  as 
bis  bead-rights  under  tbe  treaty  of  May  lOtb,  1854,  tbe 
said  lands  described  in  tbe  petition,  and  tbat  said  selections 
were  approved  of  as  provided  for  by  tbe  treaty  of  tbe 
United  States,  and  tbat  a  patent  was  issued  to  him  for  tbe 
same,  as  in  said  petition  set  forth;  that  the  defendants  have 
assessed  said  lauds,  and  the  lands  or  bead-rights  of  all  tbe 
[*316]  members  of  the  Shawnee  tribe  residing  in  said 
county,  and  caused  said  lands  so  held  to  be  taxed  as  in  said 
petition  set  forth,  and  that  said  defendants  have  levied  taxes 
on  the  personal  property  of  said  plaintiff  and  those  for 
whom  be  sues,  under  tbe  laws  of  the  State  of  Kansas,  tbe 
same  as  on  personal  property  of  the  citizens  of  the  State 
residing  in  said  county,  and  the  defendants  daim  the  right 
to  collect  said  taxes  levied  on  said  bead-rights  and  personal 
property,  as  in  tbe  petition  stated,  and  are  prooeeding  to 
collect  the  same  as  in  said  petition  stated. 
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Statement  of  the  Csae* 

D.  G.  Campbell  testified  that  he  resided  in  Shawneetown 
in  this  oonnty,  that  he  is  clerk  of  the  school  district  board  in 
his  district,  have  been  connected  with  the  district  as  teacher 
or  clerk  for  the  three  years  last  past;  a  portion — sixteen— of 
the  Shawnee  children  of  the  district  attend  the  school ;  thej 
are  enomerated  and  draw  common  school  fund  the  same  as 
whites.  I  know  Wm.  Donaldson,  Fred.  Chouteau,  M.  P 
Bandall,  to  be  adopted  Shawnees;  they  alays  vote  at  school 
and  all  other  elections.  Koads  are  laid  out  throngli  the  In- 
dian lands  on  petition  of  Indians  as  well  as  whites;  they  also 
remonstrate  against  such  layingont  of  roads.  When  I  was 
in  the  legislature,  I  presented  a  remonstrance  signed  by  Shaw- 
nees against  a  road  being  laid  ont.  I  am  a  minister  of  the 
Gospel;  have  married  Indians  according  to  custom  of  chris- 
tians; as  justice  of  the  peace,  have  issned  executions  on  judg* 
ments  on  my  predecessor's  docket  in  favor  of  whites  and 
against  Indians — suits  brought  by  whites.  The  wives  of 
adopted  Shawnees  are  Shawnee  women.  In  a  district  within 
a  radius  of  about  four  miles  about  Shaneetown,  about  two- 
thirds  of  the  lands  that  Shawnees  can  sell  have  been  sold  to 
the  whites;  *  ♦  *  the  remaining  lands  are  largely  en- 
hanced in  value  by  the  improvements  put  upon  intervening 
lands  by  the  whites  to  whom  the  Indians  have  sold  *  *  **^ 
the  whites  cross  and  re-cross  Indian  lands;  the  most  valua- 
ble improvements  have  been  made  on  those  [*817]  head- 
right  lands  purchased  of  Indians;  school  districts  embrace 
Indian  lands  as  well  as  those  of  whites,  and  the  same  is  true 
of  municipal  townships. 

It  was  shown  by  L.  F.  Blodgett,  Probate  Judge  of  John- 
son county,  that  he  had  granted  letters  of  administration  on 
those  Indians  estates;  have  appointed  fifteen  Indian  guard- 
ians for  Shawnee  Indian  children  at  the  instance  of  Shawnee 
relatives  or  friends,  and  the  records  of  the  court  show  ad- 
ministration of  those  other  Indian  estates.  Two-thirds  of 
the  lands  sold  by  guardians  are  by  Shawnee  Indians,  and 
one-tenth  of  all  probate  business  is  by  Shawnees.     In  addi- 
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tioD  to  the  ohildren  of  Sbawnees  mentioned  by  Campbell  as 
attending  the  common  ^  schools,  are  thoeeof  John  Parkii 
Oeorge  Dangherty,  Henry  and  Roh^it  White— all  enumer- 
ated to  draw  funds  the  same  as  wh '.to  children.  Two-thirds  of 
the  improvements  in  witness's  neighborhood  areof  Indiana, 
but  whites  are  improving  landf.  ^x^ught  by  themof  Shawneea. 
The  best  lands  are  retained  by  the  Shawnees,  as  to  improve- 
ments, location  and  value.  He  knew  of  all  the  adopted 
Shawnees  voting  at  the  different  elections. 

The  following  petitions  for  roads  running  through  the 
lands  of  Shawnee  Indipjis  as  through  those  of  whites,  were 
testified  to  by  F.  E.  Henderson,  county  clerk.  Petition  read 
in  evidence: 

1.  Road  petition  signed  by  the  following  Shawnee  In- 
dians: Graham  E^yj^ers,  John  Parks,  John  McClane  and 
James  McClane.  for  a  road  through  Shawnee  lands. 

2.  Bridge  p-erition  for  bridge  on  Shawnee  lands,  signed 
by  M.  King,  Shawnee  interperter,  besides  thirteen  otlier  pe- 
titions for  roi^ds,  bridges,  dram  shops,  townships,  and  voting 
precincts  on  Indian  lands,  signed  in  the  aggregate,  with 
twenty-six  /lames  of  Shawnee  Indians,  either  by  birth  or 
adoption. 

The  wit/iass  also  produced  the  marriage  records  of  his  of- 
fice, showing  records  of  twenty-three  marriages  of  Shawnees; 
[^318]  also  that  Shawnees  by  adoption,  serve  on  juries,  grand 
and  petit;  that  in  criminal  cases  where  Shawnees  have  been 
defendants, the  county  has  been  taxed  $674.76  costs,  besides 
other  ca^es  not  included;  by  the  poll-books,  that  at  the  dif- 
ferent elections  from  1868  to  the  present,  Shawnees  have  vot- 
ed in  their  townships — mostly  Shawnees  by  adoption,  but  not 
exclusively  so. 

It  was  shown  also  by  J.  B.  Abbot,  that  by  his  records  as 
Indian  agent,  the  lands  drawn  by  adopted  Shawnees,  as  their 
head-rights,  amount  to  between  eight  thousand  and  nine 
thousand  acres;  that  the  department  approves  deeds  of  landa 
from  Shawnees  to  whites.    It  was  admitted  that  Matthew 
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King)  a  Shawnee,  voted.  It  waB  eliown  that  the  pending 
treaty  refers  to  sales  of  absentee  lands,  and  to  the  removal 
of  restrictions  on  sales  of  head-rights,  also  to  sale  of  Black- 
Bob  lands. 

It  was  shown  by  W.  0.  Smith  that  he  had  for  two  years 
taught  common  school  in  Monticello  township  in  Johnson 
conttty,  in  a  district  laid  out  at  request  of  Shawnees;  was 
paid  as  other  teachers,  and  that  Shawnee  children  attended; 
and  by  O.  W.  Walker  was  shown  similar  facts;  and  that  a 
Shawnee  Indian  was  a  member  of  the  building  committee 
for  building  the  school-house  in  his  district,  which  embraces 
Indian  lands. 

S.  B.  Myrickand  H.  W.  Cook  were  introduced  as  to  cumu- 
lative facts.  It  was  admitted  that  White,  adopted  into  the 
Shawnee  tribe,  was  among  the  plaintiffs,  and  that  roads  were 
and  are  laid  out  through  these  head  right  lands  and  the  lands 
of  adjoining  whites,  by  the  State  and  county  authorities. 

The  above  is  all  the  testimony,  except  that  different  wit- 
nesses repeated  the  same  facts,  which  repetition  has  in  some 
cases  been  omitted. 

The  court  below  found  the  issues  joined  for  the  defendants 
and  rendered  judgment  for  the  costs  against  the  plaintiffs, 
and  dissolved  the  temporary  restraining  order.  [*319]  A  mo- 
tion for  a  new  trial  was  overruled.  To  reverse  that  judg- 
ment  the  cause  is  brought  to  the  Supreme  Court 

Wilson  Shannon^  for  plaintiff  in  error: 

By  the  treaty  with  the  Shawnees  of  May  10th,  1864  (10 
Stat,  at  Large,  1053),  the  Shawnees  conveyed  to  the  United 
States  their  reserve,  consisting  of  some  1,600,000  acres  (held 
by  them  by  patent  in  fee  from  John  Tyler,  President  of  the 
United  States,  of  May  11th,  1844;  section  1,  treaty),  and 
the  United  States  by  the  same  treaty  ceded  back  to  the 
Shawnees  200,000  acres  of  the  same  tract  for  homes  for  the 
Shmon*  e  people — lands  retained  for  their  benefit,  and  that 
of  parties  to  treaties  of  Angast  8th,  1881,  and  November 
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7tb,  1838.  The  second  article  provides  that  these  200,000 
acres  shall  be  selected  east  of  the  thirty  mile  line  in  Kansas, 
and  that  selections  so  made  in  each  case  shall  include  the 
improvements  of  each  family  or  individnal.  Other  special 
selections  for  schools,  churches,  etc.,  with  these,  show  that 
it  was  not  the  intention  of  the  parties  that  these  Shawnees 
shoald  be  removed,  nor  that  they  should  be  affected  in  their 
homes.  Each  person  residing  east  of  that  line  was  to  be 
entitled  to  two  hundred  acres,  conflicting  sections  to  be  de- 
termined by  priority  of  improvements,  and  in  such  case  the 
party  losing,  to  make  selection  '^  eUewhere  ad^aiimig  same 
Shawnee  eettlementP  From  this  it  follows  that  the  intent 
was  to  keep  the  Shawnees  together  where  they  had  for  thirty 
years  lived  undisturbed  in  their  homes,  and  that  a  contin- 
uance of  their  tribial  organization  was  contemplated.  By 
this  treaty  the  Shawnees  could  select  ^^  head-rights  "  to  be 
held  in  severalty,  or  bands  could  select  lands  '^  in  common," 
as  they  chose;  in  neither  case  could  the  lands  be  sold  with- 
out consent  of  the  government. 

[*320]  It  is  conceded  that  the  selections  thus  made  ^^  in 
common,"  are  not  subject  to  taxation  by  the  State.  .  Plaint- 
iff contends  that  the  lands  of  neither  class  are. 

If  these  lands  are  subject  to  the  laws  of  the  State  as  to 
taxation,  they  are  in  all  other  respects,  and  vice  verea.  That 
they  are  not  in  any,  without  express  treaty  stipulation,  is 
evidenced  by  the  provision  in  the  treaty  giving  the  right  to 
lay  out  roads  across  these  lands  (art.  18),  without  which  the 
local  government  would  have  no  right  therefor. 

The  ninth  article  provides  that  Congress  may  hereafter 
provide  for  the  issuing  to  such  of  the  Shawnees  as  may 
make  separate  selections  of  patents  for  the  same,  with  such 
guards  and  restrictions  as  may  seem  advisable  for  their  pro- 
tection therein.  This  obligation  inures  to  the  Shawnees  in 
a  tribal  capacity,  for  the  protection  of  each  Indian. 

The  same  authority  that  could  extend  the  tax  laws  of  the 
State  over  those  lands  would  make  them  liable  to  levy  and 
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sale  on  execution  by  order  of  the  Probate  Court,  bjr  guard- 
ians of  minors,  or  taken  for  pnblio  use,  and  thus  to  nullify 
the  constitutional  action  of  the  government  and  prevent  it 
from  executing  its  treaties.  ^'A  State  can  pass  no  law 
incompatible  with  constitutional  regulations  of  the  federal 
government  in  regard  to  Indian  lands."    (1  McLean,  265.) 

March  3,  1859,  pursuant  to  the  ninth  artidfe  of  the  treaty, 
Congress  provided  (11  Stat,  at  Large,  480,  sec.  11),  "  that 
in  all  cases  where  by  the  terms  of  any  Indian  treaty  in 
Kansas  Territory,  said  Indians  are  entitled  to  separate 
selections  of  land  and  a  patent  therefor,  under  guards^  re- 
itrictiona  or  conditions  for  their  benefit,  the  Secretary  of 
the  Interior  is  hereby  authorized  to  cause  patents  to  issue  to 
such  Indian  or  Indians,  and  their  heirs,  upon  such  conditions 
and  limitations^  and  under  such  guards  and  restrictions  as 
*  may  be  prescribed  by  such  Secretary." 

On  the  28th  day  of  December,  A.  D.  1859,  the  Secretary 
[*321]  of  the  Interior  issued  to  the  plaintiff  and  a  number 
of  other  members  of  the  Shawnee  tribe  of  Indians,  who  had 
selected  their  head-rights  under  said  treaty,  patents  for  the 
land  so  selected,  with  this  restriction  in  the  patent:  "That 
said  tracts  shall  never  be  sold  or  conveyed  by  the  grantee 
or  his  heirs  without  the  consent  of  the  Secretary  of  the 
Interior  for  the  time  being."  This  is  a  guard,  restriction 
or  limitation,  for  the  Indian's  benefit,  pursuant  to  the  act 
of  Congress. 

What  title  does  this  patent  convey?  It  is  not  a  "  fee 
simple"  (4  Kent  Com.,  4,  5),  nor  a  "  qualified  base  or  de- 
terminable fee."  (Id.,  8.)  The. Indian  has  no  right  to  con- 
vey without  consent  of  the  government.  His  deed  without, 
would  be,  not  merely  voidable,  but  void ;  yet,  his  giving  a 
deed  would  not  affect  his  title  to  the  land  under  the  patent. 
Nor  is  this  clause  therein  a  "  condition  "  or  a  '*  limitation," 
The  latter  prescribes  the  utmost  time  of  continuance,  the 
former  marks  some  event  which  if  it  happen,  will  defeat  the 
estate.    (4  Kent  Com.,  146.) 
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The  true  rule  governing  this  case  is  this:  ^'The  inten- 
tion of  the  party  to  the  instrument  when  clearly  ascertained, 
is  of  controlling  efficacy;  though  conditions  and  limita- 
tions are  not  readily  to  be  raised  by  mere  inference 
and  argument.  The  distinctions  on  this  subject  are 
exti*emely  eubtle  and  artificial,  and  the  construction  of  a 
deed  as  to  its  operation  and  effect  wUl  after  all  depend  less 
on  artificial  rules  than  upon  the  application  of  go  d  sense 
and  sound  equity  to  the  object  and  spirit  of  the  contract  in 
the  given  case."    (4  Id.,  153.) 

The  common  law  definitions  then  do  not  apply,  but  com* 
mon  sense  is  pre-eminently  the  criterion  to  be  applied  to 
the  whole  patent.  The  name  we  give  to  the  title  will  not 
change  its  nature. 

Tiie  interest  given,  a  fee  simple  taking  away  the  power 
of  alienation,  except,  etc.,  is  precisely  what  always  has  been 
called  an  "Indian  title."  {Ogden  v.  Lee,  6  Hill,  646,) 
[*322]  affirmed;  5  Denio,  628.)  The  same  doctrine  is  re- 
cognized in  all  the  decisions,  both  State  and  federal. 

The  government  has  habitually  given  such  titles  pre- 
scribing the  same  disabilities.  It  is  precisely  the  title  that 
the  European  governments,  ever  since  tlie  discovery  of 
America,  have  conceded  to  the  natives.  It  was  so  with 
England  before  the  revolution,  and  it  has  been  so  ever  since, 
both  under  the  confederation  and  under  the  constitution  of 
the  United  States,  and  has  been  practiced  by  the  United 
States,  giving  Indians  the  same  title  to  their  nefO)  homes 
which  they  held  to  their  original  or  native  country. 

The  second  and  third  articles  of  the  treaty  of  November 
7th,  1825  (7  U.  S.  Stat.,  284-5),  and  the  first,  second  and 
eleventh  artcles  of  treaty  of^July  20th,  1831,  secured  to 
the  Shawnees  .a  tract  equal  to  fifty  miles  square.  (Id.,  p. 
857.) 

By  the  first  article  of  the  latter  treaty,  the  Seneca  and 
Shawnee  Indians  residing  in  Ohio,  cede,  release  and  quit- 
claim to  the  United  States  the  lands  granted  to  them  by 
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patent  ih/ee  simple  bj  the  Bixth  article  of  the  treaty  made 
at  the  foot  of  the  rapids  of  the  Miami  ri^er,  near  Lake  Erie, 
on  the  29th  day  of  September,  1817.  This  shows  that  these 
Senecas  and  Shawnees  held  their  land  in  Ohio  by  a  patent 
in  fee  simple,  but  by  reference  to  the  treaty  of  1817,  it  will 
be  seen  that  they  could  only  sell  to  or  with  the  consent  of 
the  government  of  the  United  States.  The  second  article 
of  the  treaty  of  20tli  July,  1831,  abdve  referred  to,  grants 
the  lands  therein  mentioned  to  the  Indians  by  patent  in  feo 
simple  to  them  and  their  heirs  forever,  etc.  By  the  eleventh 
article  of  the  same  treaty  (page  363)  the  lands  granted  by 
said  treaty  shall  not  be  sold  or  ceded  by  them  except  to  the 
United  States. 

By  the  treaty  of  the  28th  of  February,  1831  (7  Stat,  at 
Large,  348,-9),  with  the  Senecas,  the  Senecas  cede  by  the 
first  article  the  lands  granted  to  them  by  patent  in  fee  sim- 
ple by  the  sixth  article  of  the  treaty  made  at  the  foot  of 
the  rapids  of  the  Miami  river,  etc.  They  also  held  their 
[*323]  lands  in  Ohio  by  a  patent  in  fee  simple.  By  the 
second  article  of  the  same  treaty  (page  349)  the  Senecas  are 
to  be  removed  west  of  the  Mississippi  river,  and  the  gov- 
ernment  grants  them  by  patent  ifi  fee  siniple^  etc,  their 
new  home.  But  the  twelfth  article  6f  the  same  treaty  pro- 
vides that  the  land  shall  not  be  sold  by  said  Indians  except 
to  the  (Jnited  States. 

Another  treaty  was  made  with  a  portion  of  the  Shawnee 
Indians  residing  in  Ohio,  dated  August  8th,  1831(7  Stat, 
at  Large,  355, 6,  7),  cedes  to  the  United  States  the  lands 
granted  to  them  by  patent  in  fee  simple  by  the  sixth  arti- 
cle of  the  treaty  made  at  the  foot  of  the  rapids,  etc.,  which 
shows  that  they  held  their  land  in  Ohio  by  patent  in  fee 
simple,  etc.  The  second  article  of  the  same  treaty  grants 
by  patent  in  tee  simple  to  them  and  their  heirs  forever,  etc., 
their  new  home  west  of  the  Mississippi.  The  tenth  ar- 
ticle   (page  357)  provides  that  the  land    sold   to  them 
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shall  not  be  Bold  or  ceded  bj  them  except  to  the  United 
States. 

By  a  treaty  made  with  the  Ottawa  Indians  on  the  30th 
day  of  Angnst,  1831  (7  Stat,  at  Large,  859,  360),  the  third 
article  grants  by  patent  in  fee  simple  to  them  and  their  heirs 
forever,  forty  thousand  acres  of  land,  etc.    The  ninth  arti 
cle  prohibits  sale  except  to  the  United  States. 

By  a  treaty  made  wuh  the  Seneca  and  Shawnee  Indians 
residing  near  Lewiston,  Ohio,  dated  the  29th  of  December, 
1832  (7  Stat,  at  Large,  411),  the  preamble  and  the  second 
article  show  that  they  held  lands  under  a  patent  in  fee  sim- 
ple both  in  Ohio  and  Kansas,  but  with  the  restriction  that 
the  land  should  not  be  sold  or  ceded  without  the  consent  of 
the  United  States. 

I  refer  to  these  various  treaties  (and  many  more  might  be 
/eferred  to)  to  show  what  the  goverment  has  always  under- 
stood by  an  Indian  title.  It  is  an  absolute  fee  simple  with 
the  restriction  that  the  Indian  shall  not  sell  except  with  the 
consent  of  the  government.  What  dilBference  is  [*324]  there 
between  the  patents  under  which  these  various  tribes  held 
their  land  and  the  patent  granted  to  Charles  Blue-Jacket 
and  other  Shawnees  who  made  their  selections  under  the 
treaty  of  the  10th  of  May,  18641  Blue- Jacket  is  an  In- 
dian  and  belongs  to  the  tribe.  He  selects  his  head-right 
from  the  Indian  lands  because  the  cession  of  two  hundred 
thousand  acres  to  the  Shawnees  by  the  treaty  of  10th  May, 
1854,  is  made  to  the  tribe,  and  after  the  cession  and  before 
the  patents  issue  to  Blue- Jacket  and  others,  no  one  would 
say  that  these  lands  were  not  Indian  lands. 

It  is  conceded  that  all  the  lands  that  remain  of  the  two 
hundred  thousand  acres  and  held  in  common  or  by  the 
tribe,  are  Indian  lands  and  cannot  be  taxed.  The  tribe 
holds  the  Black-Bob  lands  in  trust  for  the  Black-Bob  band, 
who  elected  to  hold  their  lands  in  common.  The  tribe 
holds  the  absentee  lands  also  in  trust  for  the  objects  speci- 
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fled  in  the  treaty.  Bat  the  title  is  an  Indian  title,  amd  the 
tribe  cannot  sell  any  of  these  landa  except  by  the  consent 
pf  the  government.  It  is,  therefore,  an  Indian  title,  bat 
Blue- Jacket's  title  is  precisely  the  same.  In  both  cases  the 
patents,  are  to  Indians,  and  the  title  taken  is  identical  with 
the  origin&l  native  Indian  title  as  copocded  by  the  United 
States  and  the  English  govemraent  before  as.  The  only 
difference  in  these  two  classes  of  patents  is  that  in  one  case 
the  land  is  granted  by  the  patents  to  individaal  members  of 
a  tribe,  and  in  the  other  the  patent^  grant  the  lands  to  the 
tribes  in  their  tribal  capacity.  To  my  mind  it  is  absard  to 
say  that  in  the  one  case  yon  can  tax  the  lands  and  extend 
all  the  .  State  laws  over  them,  bat  in  the  other  you  cannot. 
Yet  no  one  claims  that  land  held  by  an  Indian  tribe  under 
a  patent  in  fee,  similar  in  all  respects  to  the  patent  of  Char- 
les Blue-Jacket,  can  be  taxed  by  the  State.  The  reason  given 
for  this  is  just  as  applicable  to  land  held  under  one  class  of 
patents  as  under  the  other  So  mach  then  for  what  has  been 
said  with  so  much  apparent  confidence  as  to  these  lands  be- 
ing held  by  patents  in  [*325]  fee.  It  is  obvioos  from  the 
treaty  itself  tliat  it  was  not  the  intention  of  the  government 
to  part  with  the  control  over  these  lands  except  in  certain 
cases  where  the  government  might  deem  it  for  the  interest 
of  the  Indian  to  consent  to  the  sale  of  them  or  a  portion  of 
them.  AUowing  the  Indians  to  make  selections  of  head- 
rights,  and  giving  them  patents  theretbr,  was  done  with  the 
view  of  habituating  the  Indians  to  the  idea  of  individual 
property,  and  fixing  them  down  to  one  placa  and  destroy- 
ing their  inclination  to  roam  about  and  live  a  hunter's  life. 
To  secure  these  objects  and  carry  oat  this  policy  it  was  just 
as  necessary  for  the  government  to  retain  the  entire  control 
of  the  property  as  before  the  treaty.  Indeed  without  re- 
taining this  control  the  government  could  not  carry  out  this 
policy  nor  fulfill  their  treaty  obligations  with  the  Shawnee 
tribe  of  Indians.    For  these  gnards  and  restrictions  spoken 
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of  ill  the  act  of  8d  of  March,  1859,  are  intended  for  the 
benefit  of  the  Indians,  and  it  is  so  expressed. 

All  who  know  any  thing  of  Indian  character  and  habits 
would  see  at  once  that  if  these  lands  are  made  subject  to 
State  laws,  that  it  would  require  but  a  short  time  to  sweep 
every  vestige  of  property  from  them,  leaving  them  paupers 
t)  be  supported  by  the  government.  And  it  was  precisely 
to  prevent  this  statQ  of  things  that  the  government  retained 
full  power  over  these  lands,  and  rightfully  claims  and  ex- 
ercises the  power  of  saying  whether  the  Indian  may  sell  any 
part  of  his  head-rights,  and  if  any  part,  how  much,  and  for 
what  price;  that  the  price  shall  be  adequate,  and  that  the 
consideration  shall  be  paid  in  gold  or  silver.  See  instruc- 
tions of  Secretary. 

It  would  be  in  vain  for  the  Secretary  of  the  Interior  to 
make  these  rules  and  regulations  for  the  protection  of  the 
Indians  if  the  State  of  Kansas  could  either  directly  or  in- 
directly s<;t  them  aside  and  modify  them  by  subjecting  these 
lands  to  her  local  laws. 

If  these  head-rights  are  subject  to  our  tax  laws,  they  are 
[*326]  subject  to  our  laws  in  regard  to  conveying  real  estate. 
By  the  rules  prescribed  by  the  Secretary  of  the  Interior 
for  conveying  head-right  land  the  deed  must  be  executed  in 
the  presence  of  two  witnesses  and  acknowledged  before  the 
United  States  Shawnee  agent.  All  the  head-right  land  sold 
has  been  conveyed  in  this  way  in  conformity  to  the  rules 
prescribed  by  the  Secretary  of  the  Interior.  These  deeds 
are  all  void.  An  Indian  agent  has  no  authority  under  our 
laws  to  take  the  acknowlegment  of  deeds.  The  principles 
advocated  by  the  defendants  would  render  void  the  title  to 
thousands  of  acres  of  land  in  Johnson  county,  and  if 
adopted  would  be  attended  with  the  most  ruinous  conse- 
quences. 

The  marriage  laws  of  the  Stats  would  render  nine-tenths 
of  the  marriages  among  the  Shawnees  void,  and  the  issue 
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bastards.  The  evidence  shows  that  Charles  Blae-Jaoket  who 
is  a  kind  of  a  local  Shawnee  Indian  preacher,  has  been  in 
the  habit  for  a  long  timeof  joining  Shawnees  in  marriage, 
yet  be  has  no  aathoritv  under  onr  laws.  He  keeps  no  rec- 
ord of  such  marriages  nor  does  he  trancmit  a  certificate  to 
the  clerk  of  the  county  as  reqnired  by  statnte,  yet  for  every 
omission  he  is  liable  to  a  penalty  of  one  hundred  dollars,  to 
be  recovered  for  the  nse  of  the  county.  (See  Ooinpiled 
Laws  of  Kansas,  page  6116.) 

If  the  doctrine  set  np  in  this  case  is  correct  that  the  laws 
of  the  State  extend  over  these  lands  and  these  people,  Char- 
les Blue-Jacket  could  be  prosecuted,  judgments  for  penal- 
ties recovered  against  Iiim,  executions  issued  tliereon  and 
levied  on  his  head-right  lands,  and  the  same  could  be  sold 
and  the  title  conveyed  to  the  pnrcliaser  by  the  sheriff 's  deed. 
Under  such  a  ruling  of  our  courts  it  would  not  require 
much  time  to  relieve  Charles  Blue-Jacket  of  his  head  right 
lands,  and  the  government  of  all  care  and  guardianship 
over  the  same.  The  United  States  having  failed  to  protect 
Charles  Blue*Jacket  in  his  head-right  which  was  intended 
for  his  home,  would  be  bound  to  support  him.  To  avoid 
[*327]  this  state  of  things  with  regard  to  the  Shawnees 
the  government  has  retained  the  entire  control  of  the  Shaw- 
nee lands.  Having  done  this«  can  the  State  defeat  the  ob- 
ject and  purpose  of  the  government?  (See  20  Howard,  p. 
564.) 

The  right  to  tax  is  a  sovereign  right,  but  no  more  a  sov- 
ereign right  than  any  other  right  that  belongs  to  the  State. 
It  will  not  do  to  say  that  a  State  has  a  right  to  tax  all  prop- 
erty within  her  limits.  As  a  general  proposition  tliis  may 
be  true  but  there  are  many  exceptions  to  the  rule.  The 
State  cannot  tax  these  various  Indian  reservations  scattered 
over  the  State  and  held  by  the  tribes,  yet  they  are  situated 
witliin  the  limits  of  the  State  and  are  embraced  wirhin  the 
limits  of  your  counties,  and  your  civil  and  criminal  process, 
BO  far  as  those  who  belong  to  our  body  politic  are  concerned, 
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may  be  served  on  these  tribal  reeervations.  The  power  of 
the  State  to  tax  most  be  exeroiBed  so  as  not  to  deficit  or  im- 
pair the  exercise  of  oonstitntional  powers  on  the  part  of  the 
federal  authorities,  and  the  same  may  be  said  of  the  exer- 
cise of  any  other  power  on  the  part  of  the  State.  Hie  great 
principle  is  that  the  constitntion  of  the  United  States  and 
the  laws  made  in  pursnanoe  thereof,  are  snpreme;  that  they 
oontrol  the  constitution  and  laws  of  the  respective  States  and 
cannot  be  controlled  by  them.  {McGvUoch  v.  The  State 
of  Marylandy  4  Wheat.,  426.) 

The  treaty  of  the  10th  of  May,  1854,  the  eleventh  sec> 
tion  of  the  act  of  Congress  of  the  3d  of  March,  1859  (11 
U.  S.  S.,  430),  and  the  mles  and  regulations  of  the  Secre- 
tary of  the  Interior,  made  part  of  the  record  in  this  case 
are  supreme  and  superior  to  the  laws  or  constitntion  of  thi 
State  of  Kansas.  No  one  has  questioned  their  constitu- 
tionality. 

Congress  has  the  exclusive  right  to  regulate  the  inter 
course  with  the  Indian  tribes  by  the  constitution  of  the 
United  States.  In  the  above  case  of  MoGvUoch  v.  The 
State  of  Ma/tyland^  the  court  sum  up  the  final  conclusions 
they  aim  at  (page  436-7)  in  these  words:  '^  That  the  States 
[^328]  have  no  power  by  taaxntion^  or  otherwisey  to  retard^ 
impede^  hinder^  or  in  any  manner  control  the  operations  of 
the  constitutional  laws  enacted  by  Congress  to  carry  into 
execution  the  powers  vested  in  the  general  government. 
This  is,  we  think,  the  unavoidable  consequence  of  that 
supremacy  which  the  constitution  has  declared.*'  The  ex- 
clusive right  of  control  over  these  Indians  and  their  lands 
lias  upon  all  occasions  been  most  carefully  and  expressly  re- 
served by  the  United  States,  so  as  to  avoid  all  claim  of  a 
conflicting  jurisdiction  either  on  the  part  of  the  territories 
or  States.     (Corap.  Laws  37,  Organic  Act,  Sec.  1.) 

In  the  act  of  Congress  admitting  Kansas  into  the  Union 
as  a  State,  approved  29th  of  January,  1861,  Congress  is 
careful  to  tnake  the  same  reservations  as  to  the  Indians,  their 
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lands  and  property,  in  the  same  broad,  clear,  and  ejcpreBsiye 
language.  (Oomp.  L.,  75,  76.)  This  shows  that  Congress 
did  not  intend  to  surrender  to  the  State  any  authority  or 
oontrol  over  the  Indians,  their  lands  or  property.  (See  also 
Act  of  Admission.) 

The  State  of  Kansas  has  agreed  to  this  act  of  Congress, 
and  it  has  become  a  compact.  The  State  can  do  nothing  to 
conflict  with  it;  the  right  of  person  and  right  of  property, 
belonging  to  the  Indians,  are  in  no  way  to  be  impaired  by 
the  admission  of  Sansas  as  a  State,  or  how  can  the  State 
of  Kansas  interfere  with  the  right  of  property  belonging  to 
the  Indian. 

Whether  the  State  has  made  a  good  or  bad  bargain,  it  is 
too  late  now  to  inquire.  By  taxing  these  Shawnee  Indian 
lands  and  selling  the  same  for  the  non-payment  of  the  taxes 
and  thus  passing  the  title  entirely  from  the  Indians,  does 
not  the  State  interfere  with  the  right  of  property  pertaining 
to  the  Indian  1 

There  can  be  but  one  answer  given  to  that  question  and 
the  sole  ground  on  which  the  State  claims  the  right  to  tax 
these  lands  and  subject  them  to  her  laws  generally,  is  that 
they  are  included  within  her  boundary,  yet  it  is  provided 
in  the  [*329]  act  of  admission  that  nothing  contained  in 
said  constitution  respecting  the  boundary  of  said  State  shall 
be  construed  to  impair  the  rights  of  person  or  property  now 
pertaining  to  the  Indians  of  said  territory,  etc.  And  this 
interference  on  the  part  of  the  State  with  the  rights  of  per- 
son and  the  rights  of  property  pertaining  to  the  Indians,  is 
an  interference  with  rights  which  were  vested  in  these  In* 
dians  at  the  time  and  long  before  the  act  admitting  Kansas 
as  a  State  was  passed,  and  therefore  they  are  rights  whieh 
were  expressly  protected  and  intended  to  be  protected  by 
the  act  of  admission.  The  patents  issued  to  Charles  Blue- 
Jacket  and  others  on  the  28th  day  of  December,  1859,  and 
the  rights  of  these  Indians  to  these  head-rights  were  fixed 
by  the  treaty  of  10th  of  May,  1854,  and  the  patents  were 
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authorized  by  the  eleventh  section  of  the  act  of  Congress  of 
the  3d  of  March,  1859.  These  were  rights  of  property 
which  pertained  to  these  Shawnee  Indians  at  the  time  the 
act  of  admission  was  passed,  and  the  State  by  consenting  to 
that  act  has  agreed  not  to  interfere  with  those  rights,  and 
this  court  will  hold  her  to  that  agreement. 

The  facts  stated  in  the.  petition,  and  proved  in  the  case, 
show  that  the  Shawnee  tribe  of  Indians  is  an  independent 
nation,  subject  to  their  own  laws,  nsages  and  customs,  and 
owe  no  allegiance  to  the  municipal  laws  of  the  whites. 
They  are  dependent  domestic  nations,  but  they  have  never 
surrendered  their  right  to  self-government.  See  on  this 
point,  3  Kent,  pp.  507  to  523,  and  the  notes.  {Worcesler  t>. 
State  of  Georgia^  6  Pet.,  515.)  See  the  opinion  of  Marshall 
and  McLane,  in  this  case.  See,  also,  the  case  of  the  Chero- 
kee Nation  v.  The  State  of  Georgia  (5  Pet,  1).  See  the 
opinion  of  Chief  Justice  Marshall  in  this  case.  See  the 
case  of  Goodel  v.  Jackson  (20  Johns.,  693;  7  Johns.,  290). 

The  property  and  personal  relations  of  Indians  subsisting 
in  tribes,  is  not  within  the  jarisdiction  of  our  laws,  and  let- 
ters of  administration  granted  by  a  surrogate  upon  the  es* 
tates  [^330]  of  such  Indians  are  void.  {Dole  v.  Irishy  3 
Barb.,  639.)  Distribution  of  Indian  property  according  to 
their  customs,  passes  a  good  title.  (2  Barb.,  639;  3  Abb. 
Dig.,  324.) 

Indians  residing  in  New  York,  cannot,  either  in  their  na- 
tional or  individual  capacity,  alien  their  lands  without  the 
consent  of  the  legislature.  This  was  a  constitutional  pro- 
vision; all  lands  held  by  Indians  were  considered  as  held  un- 
der an  Indian  title;  that  is,  they  had  the  absolute  fee  sub* 
ject  to  the  restriction  that  they  could  not  alienate  their 
lands  without  the  consent  of  the  State.  This  is  the  native 
Indian  title.    (7  Johns.,  290.) 

The  conveyance  of  land  by  an  Indian  withont  the  consent 
of  the  State  is  void.  (20  Johns.,  693;  7  Id.,  p.  290.)  And 
this,  whether  he  resides  with  his  nation  or  apart  from  them. 
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and  tbongh  he  has  not  expressed  bis  dissent  (Z^  v. 
Orover^  8  Oow.,  189.) 

The  native  Indian  may  parcbase,  hold  and  convey  lands^ 
and  when  he  becomes  a  freeholder  to  the  value  of  $100,  is 
liable  on  contract,  to  taxation  and  to  civil  jurisdiction  as  if 
a  citizen.    (Laws  of  K.  Y  ,  1843;  3  Abb.  Dig.,  334,  16.) 

Dp  to  1843  the  Indians  residing  in  New  York  were  not 
subject  to  the  laws  of  that  State;  were  not  taxed  either  in 
their  lands  or  personal  property;  were  not  subject  to  their 
school  laws,  their  laws  of  marriage  and  divorce,  their  road 
or  militia  laws,  or  indeed  any  of  the  laws  of  the  State. 
They  were  considered  independent,  domestic  nations,  owing 
no  allegiance  to  the  State  of  New  York,  and  constituting  no 
part  ot  her  body  politic.    (20  Johns.,  693.) 

But,  in  1843,  the  Indian  tribes  in  that  State  had  become 
so  feeble  and  incapable  of  maintaining  any  kind  of  a  gov- 
ernment of  their  own  that,  for  their  protection,  the  legisla- 
ture assumed  the  right  to  authorize  them  to  hold  lands  and 
convey  the  same,  and  when  any  of  them  should  become 
freeholders  to  the  value  of  $100,  then  he  was  made  liable 
[*331]on  his  contract,  and  to  taxation,  and  to  civil  jurisdic- 
tion as  if  a  citizen.  The  State  acting  in  its  sovereign  legis* 
lative  capacity  extended  their  laws,  with  certain  qualitica- 
tions,  over  the  Indians  residing  within  the  limits  of  the 
State.  But  here  the  legislature  of  the  State  has  never  at- 
tempted to  extend  the  laws  of  this  State  over  the  Shawnee, 
or  any  other  tribe  of  Indians.  Can  the  otiicers  of  Johnson 
county,  without  any  special  act  of  the  legislature  subjecting 
the  Shawnees  to  the  jurisdiction  of  the  State  laws,  tax  either 
their  personal  or  real  property  ?  So  long  as  the  United 
States  treats  them  as  an  independent  tribe,  capable  of  enter- 
ing into  treaties  and  contracts  in  their  national  capacityi 
both  the  State  and  the  counties  must  treat  them  in  the 
same  light  It  involves  an  absurdity  to  say,  that  while  the 
United  States  treats  the  Shawnees  as  an  independent^ 
domestic  nation,  the  State  of  Kansas  has  a  right  to  treat 
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them  as  a  part  and  parcel  of  her  body  politic,  and  subject 
to  her  laws.  If  the  State  can  do  this  with  the  Shawnees^ 
what  is  there  to  prevent  her  from  treating  all  the  Indian 
tribes  and  all  property  of  Indians  living  within  the  boundary 
of  the  State  in  the  same  manner.  This  court  has  already 
decided  that  it  can  make  no  difference  whether  these  lands 
are  held  by  individual  members  of  the  tribe  or  by  tlie  tribe 
itself.  Whether  held  by  the  tribe  or  individual  Indians, 
they  are  held  by  an  Indian  title — the  absolute  fee  with  the 
restriction  as  to  alienation.  This  is  the  Indian  title,  the 
title  that  was  conceded  to  them  upon  the  discovery  of  the 
country  by  the  whites,  and  which  by  long  usage  and  prac- 
tice has  become  the  settled  law.  So  long  as  the  land  is 
held  by  the  Indians,  or  by  an  Indian  who  is  a  member  of, 
and  living  with  his  tribe,  under  an  Indian  title,-  the  United 
States  has  the  control  of  the  land;  they  have  the  exclusive 
right  of  pre-emption  if  they  see  proper  to  exercise  it,  and 
no  State  can,  directly  or  indirectly,  interfere  with  that 
right  or  oust  the  United  States  of  their  control  over  it. 

[*332]  The  right  to  extinguish  the  qualified  sovereignty 
oif  the  Shawnee  nation  mnst  be  exercised  by  the  joint  co- 
operation of  the  United  States  and  the  State.  This  is  the 
opinion  expressed  by  both  Marshall  and  McLane  in  the 
above  case  of  Worcester  v.  The  State  of  Georgia.  But  the 
qulBStion  now  is  how  is  the  judicial  branch  of  the  government 
required  to  consider  the  Shawnee  tribe  of  Indians)  My  an- 
swer is,  precisely  in  the  same  light  that  they  are  considered 
by  the  executive  and  legislative  branches  of  the  govern- 
ment. Both  treat  all  these  Indian  tribes  residing  in  the 
State  of  Kansas  as  possessing  a  qualified  sovereignty,  owing 
no  allegiance  either  to  the  United  States  (except  so  far  as 
they  have  bound  themselves  by  treaty  stipulations),  or  to 
the  States. 

It  is  the  declared  law,  says  Chancellor  Kent,  of  New 
York,  South  Carolina  and  Tennessee,  and  probably  so  con- 
sidered  in  other  States,  that  Indians  are  not  citizens  but 
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dietinot  tribes  Uvipg  nnder  the  protection  of  the  gpverai- 
meut    (2  Kent,  p.  S9.) 

The  qaestion  la  not  whether  these  Indiana  reside  within 
our  borders  or  jnriadiction,  but  whether  thej  form  a  part 
of  the  bod  J  politic  or  people  of  the  State. 

W^  enforce  onr  rights  against  the  Indians  not  by  process 
of  law  bnt  by  arms.  See  MarshalVa  opinion  in  Worcester's 
case,  and  Kent's  opinion  in  Chadel  v.  Jadkson  (20  Johns., 
ante). 

The  several  local  governments  before  and  since  the  revo- 
Intion,  never  regarded  the  Indian  nations  within  their  ter- 
ritorial domains  as  subjects  or  members  of  the  body  politic, 
and  amenable  individnally  to  their  jurisdiction.  (8  Kent, 
511;  7  John's,  295;  20  Id.,  693;  Peak's  Tennessee  Rep., 
151.) 

The  map  shows  that  the  Indians  selected  their  head* 
rights  in  a  contiguous  body  so  as  to  include  their  homes, 
except  two  small  breaks  which  were  probably  more  by  acci- 
dent than  design.  The  only  considerable  break  in  the 
selections  is  between  those  made  on  the  waters  of  Bull 
[*838]  creek,  and  the  waters  running  into  the  Kansas  river, 
and  that  is  not  more  than  one  and  a  half  miles.  The 
boundaries  of  the  land  selected  are  irregular,  and  of  neces- 
sity had  to  be  so  if  made  accordiug  to  the  treaty,  for  the 
treaty  required  each  Shawnee  to  make  his  selection  so  as  to 
include  in  all  cases  his  home.  These  Shawnees  had  been 
settled  by  the  government  on  these  lands  twenty  years  be- 
fore, located  there  as  a  permanent  home.,  They  have  almost 
uniformly  settled  on  the  streams  and  water-courses,  and  the 
intention  of  the  government  was,  as  is  expressed  in  the  treaty, 
to  keep  them  in  the  same  locality.  In  making  selectionsp 
therefore,  so  as  to  include  their  improvements,  the  aggregate 
body  of  land  selected  would  of  necessity  be  an  irregular 
body,  but  it  is  all  adjoining  with  the  exception  of  the  slight 
and  immaterial  breaks  mentioned.  Although  in  the  new 
state  of  things  some  of  the  provisions  of  the  non-intercourse 
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act  may  not  be  applicable  to  the  Shawnees,  yet  this  two 
hundred  thuosand  acres, .selected  under  the  treaty,  is  jnst 
as  much  an  Indian  oonntry  as  it  was  before  the  treaty. 
It  is  the  home  of  the  Shawnee  Indians,  where  the  govern- 
ment liad  located  them  many  years  before.  It  is  where 
they  have  their  honses,  improvements  and  ^Etmilies;  where 
their  council  meet  and  transact  as  of  yore  all  their  national 
business.  It  is  where  tlie  annuities  of  the  government  are 
paid  out,  and  where  they  hold  their  election  of  officers,  and 
whei'e  their  national  school  is  kept,  and  school  fund  dis- 
bursed It  is,  so  far  as  the  Shawnees  are  concerned,  as 
much  an  Indian  country  now  as  it  ever  was.  Its  Indian 
character  is  not  destroyed  because  white  men  have  bought 
land  and  settled  in  close  proximity  to  them;  nor  does  it 
lose  its  character  because  they  and  the  whites  live  iq 
friendly  intercourse  together,  or  because  a  white  man  occa- 
sionally marries  an  Indian  woman.  If  an  Indian  country 
could  be  divested  of  its  Indian  character  by  such  slight 
accidental  circumstances,  it  would  be  an  easy  matter  to  de- 
stroy the  Indian  character  of  all  the  Indians  residing 
[*334]  in  the  State.  In  determining  whether  this  is  an  In- 
dian country,  we  are  not  to  look  at  extraneous  circum- 
stances. We  are  to  inquire  whether  the  Indians  reside  in 
this  country;  whether  they  have  their  homes  there;  whether 
they  have  their  seat  of  empire  there — qualified  though  it 
may  be;  whether  the  political  and  executive  branches  of 
the  government  recognize  this  as  the  home  of  these  Indians 
and  transact  business  with  them  there  as  they  did  beibre 
the  treaty;  whether  the  government  has  an  Indian  agent, 
who  transacts  his  business  with  the  head-men  and  chie& 
of  the  tribes  in  this  locality  as  in  former  times.  Applying 
these  tests  it  is  obvious  that  the  Shawnee  nation  has  its 
national  existence  now  where  it  has  had  for  the  last  thirty 
yearf^,  and  that  they  so  reside  in  this  country  under  treaty 
stipulations  with  the  government  Qf  the  United  States,  and 
are  kept  there  by  the  United  States,  and  are  under  the  pro- 
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tectioD  and  gaajrdiaUBhip  of  the  government  just  as  mnoh 
and  to  aa  great  an  extent  now  as  they  were  before  the 
treaty.  If  these  views  are  oorreet  the  principle  already 
established  by  the  conrt  settles  this  case. 

The  evidence  in  the  case  shows  that  the  Shawnees  are  an 
independent  tribe  and  have  as  complete  and  distinct  a  tribal 
organization  now  as  they  ever  had,  and  I  think  it  may  be 
said  that  their  tribal  organization  is  more  perfect  now  than 
at  any  former  period.  They  have  two  chiefs  or  head-men 
elected  by  the  tribe  annually — all  males  voting  over  fifteen 
years  of  age;  they  have  a  council  consisting  of  five,  elected 
in  the  same  way  and  for  the  same  length  of  time;  they  have 
a  clerk  of  the  council  and  a  sheriff  or  executive  ofiicer  elected 
as.  the  other  officers  are;  they  have  a  large  school  and 
school  fund  amounting  to  five  thousand  dollars  per  annum, 
all  managed  by  this  tribal  organization  under  the  supervis- 
ion of  the  United  States.  The  council  act  on  complaints 
both  civil  and  criminal,  when  made  to  them,  and  administer 
justice  according  to  their  usages  and  customs.  Their  tribal 
organization  and  independent  [*336]  existence  is  as  fully 
recognized  by  the  federal  government  now  as  at  any  former 
period.  The  government  not  only  transacts  bnsiness  with 
the  tribe  now  as  fomerly,  but  treats  with  them  as  a  tribe, 
and  is  now  in  actual  treaty  with  them  for  their  removal 
south.  A  portion  of  them  reside  on  their  head-ri^ts,  and 
another  portion  live  on  land  held  in  common,  all  residing 
where  they  had  been  located  in  1882-8  by  the  government, 
and  on  selections  made  by  them  under  the  treaty  of  1864, 
and  which  selections  were  approved  of  by  the  government. 
While  the  lands  occupied  by  the  Shawnees,  strictly  speaking, 
do  not  lie  in  a  compact  body,  they  lie  mainly  in  a  contiguous 
body,  and  just  where  the  government  of  the  United  States 
approved  of  their  location,  and  where  the  tribal  organization 
is  maintained  and  has  been  maintained  ever  since  1888. 
Does  the  sale  of  a  small  portion  of  these  head-rights  with 
the  approval  and  under  the  supervision  of  the  federal  an- 
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thdritj,  to  white  mefi,  destroy  the  tribal  orgaaization  of  the 
Shawnees  and  subject  them  and  their  lands  to  the  exclusive 
JtirisdictidA  of  the  State  laws?  If  so,  how  mneh  of  the 
head-right  lands  must  be  sold  to  produce  such  a  resultt 
W<mld  it  follow  from  one  sale  or  from  two;  from  the  sale 
of  bnie  thousand  or  ten  thousand  acres?  If  so,  it  would  be 
in  the  power  of  a  few  Shawnees  owning  head-rights  to  des- 
troy the  tribal  organization,  and  extend  the  State  laws  over 
them  against  the  will  of  nine-tenths  of  the  tribe  and  in  de- 
fiance to  the  wishes  and  obligations  of  the  federal  goTern- 
ment.  It  might  be  that  if  the  United  States  would  with- 
draw from  the  guardianship  of  these  Indians  and  cease  to 
exercise  any  control  over  them,  and  the  tribal  organization 
become  broken  up  or  abandoned  and  the  members  of  the 
tribe  absorbed  by  the  white  population,  the  State  of  Kan- 
sas would  have  the  right  to  declare  the  Shawnees  a  part  of 
our  people  and  subject  to  our  laws  under  such  limitations 
as  the  legislature  might  think  best,  just  as  the  State  of  New 
York  did  in  1843.  But  nothing  [*386]  of  this  kind  has 
been  done  by  the  State  of  Kansas,  or  attempted,  and  no  such 
state  of  facts  has  arisen  that  woald  authorize  or  justify  such 
an  exercise  of  power  on  the  part  of  the  State. 

The  action  of  the  Probate  Oourt  of  Johnson  county  in  re- 
gard to  the  the  partition  of  real  estate  held  as  head-rights, 
whepe  the  origitial  patentee  is  dead,  and  the  appointment  of 
guardians  for  minors  and  a  curator  or  conservator  for  in- 
competents, and  proceedings  authorizing  snch  guardian, 
(Orator  or  conservator  to  sell  the  lands  held  under  a  head- 
right,  are  all  with  the  consent  of  the  government  of  the 
United  States,  expressed  through  the  Secretary  of  the  In- 
terior; yet  deeds  made  under  a  sale,  ordered  by  the  probate 
judges,  are  of  no  validity  until  the  approval  of  the  Secre- 
tary of  the  Interior  is  indorsed  thereon.  See  the  mlea  and 
regulations  of  the  Secretary  of  the  Interior. 
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Ray  dk  Jh^en&y  and  8.  O.  JTuxU^i&r,  for  defendant  in 
error: 

Ist.  There  niust  be  a  clear  and  plain  infraction  of  the 
constitution,  or  law,  or  treaty,  made  in  parsnance  thereof, 
before  the  court  will  declare  a  statute  unconstitutional. 
(Sedgwick  on  Stat.  Law,  482.)  The  author  says:  That  the 
presumption  is  that  every  State  statute,  the  object  and  pro- 
vision of  which  are  among  the  acknowledged  powers  of  leg- 
islation, is  valid  and  constitutional;  and  such  presumption 
is  not  to  be  ovarcome  unless  the  contrary  clearly  appears. 
He  cites  {Fletcher  v.  Peck^  6  Oranch,  128;  Ex  parte  Mc- 
Cullumj  1  Cow.,  564;  Morru  v.  The  People,  3  Denio,  318; 
Newell  V,  The  People,  3  Seld.,  109;  Decamp  v.  Evetland^ 
19  Barb.,  81;  Clark  v.  The  People,  .26  Wend.;  The  Sun 
Mutual  Insurance  Go,  v,  GUyof  New  York,  5  Sand.,  10; 
Lane  et  al.  v.  Dorman  et  ux.,  3  Scam.,  238). 

If  this  is  a  case  of  doubt,  "  every  posssible  presumption 
and  intendment  will  be  made  in  favor  of  the  constitution- 
ality" of  the  act  in  question.    (See  same  authorities.) 

•[*387]  This  principle  of  construction  we  believe  to  be  the 
correct  one  in  determining  this  case — it  stands  on  authority 
and  reason. 

2d.  Of  the  inherent  power  in  the  State  to  impose  taxes 
there  can  be  no  debate.  It  is  admitted  by  all  the  authori- 
ties. It  is  an  attribute  of  sovereignty.  It  is  of  the  same 
nature  as  the  right  of  eminent  domain.  Both  belong  to 
the  sovereign  power.  And  as  a  general  proposition  where 
one  of  these  powers  exists  as  to  any  property  there  the 
other  also  may  be  found.  They  seem  to  be  closely  con- 
nected, to  advance  pari  passu.  These  propositions  are  fully 
sustained  in  Blackwell  o^^  ^^^  Titles,  1 ;  People  eos  rel. 
Griffin  V.  The  Mayor  of  Brbokhph^  4  Comstock,  119,  437; 
Protfidenoe  Bank  v.  BiUingSy  4  Fet,  561 ;  State  Bank  of 
Ohio  V.  Knoopj  16  How.,  891;  Weet  River  Bridge  Co.  v. 
iWip,  6  How.,  531. 
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3d.  This  ri^bt  of  taxation  is  never  presurodd  to  be  ear- 
rendered.  It  can  only  be  lost  by  positive  legislative  enact- 
ment or  compact,  or  by  a  treaty  clearly  expressed.  {Provi- 
dence Bank  V.  Billing8y4:  Pet,  514, 561, 563;  PhiLdk  WU. 
H.  R.  Co.  V.  Maryland^  10  How.,  393;  State  BanJcofOMo 
V.  K7ioop,  16  How.,  387,  389;  Id.,  435;  State  v.  Newark, 
2  Datch  [N.  J.],  519;  Indianapolis  v.  MoLano^  8  Iiid ,  328; 
Stein  V.  Mayor  of  Mobile,  17  Ala..  234;  Ooro-  Dig.,  1853, 
clause  60.) 

The  power  of  taxation  is  a  part  of  legislative  Eovereignty; 
is  not  subject  of  contract,  or  barter,  or  sale  by  the  legisla- 
ture. Such  a  contract  on  the  part  of  the  legislature  is  a 
fraud  on  the  sovereignty  of  fhe  State  and  void.  {Mech. 
Bank  v.  Detroit,  1  Ohio,  59;  Toledo  Bank  r  Bond,  Id., 
622.) 

In  Massachusetts,  Indians  are  exempt  from  taxation  by 
a  special  statute.    (3  Kent  [10th  ed.],  518,  note  b.) 

The  necessity  of  an  express  treaty  exempting  from  taxa- 
tion was  recognized  in  the  treaty  of  Jan.  3 1st,  1855,  be- 
tween the  Wyandotte  tribe  of  Indians  and  the  United  States. 
There  is  an  express  provision  exempting  their  lands  from 
[*338]  taxation  fi)r  five  years  atlter  the  admission  of  the 
State.  In  the  act  admitting  Kansas  into  the  Union  this 
right  of  taxation  was  expressly  waived  as  to  the  lands  of  the 
United  States,  by  express  stipulation  in  section  6,  of  act  ad- 
mitting Kansas  into  the  Union. 

4th.  This  right  of  taxation  extends  to  all  property  and 
subjects  over  which  the  sovereign  power  of  the  State  ex- 
tends. The  sovereignty  of  a  State  extends  to  that  which 
exists  by  its  own  authority  or  is  introduced  by  its  permis- 
sion. These  definitions  and  descriptions  of  the  objects  of 
taxatidn,  found  in  McCttUoch  v.  Maryland  (4  VTheat., 
i528,  29  and  30),  cover  the  entire  grotmd  and  are  recognized 
as  the  true  tests  by  all  the  authorities.  (Biackwell  on  Tax 
Titles,  2.)     '      '  '        ^  .       - 

The  only  limitation  as  defined  in  this  le^ng  '6tae,  npon 
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tbo  power  of  State  taxation,  is  where  it  attempts  to  tax  the 
means  used,  a  fraocbise,  or  a  right  grsnted  by  the  United 
States,  and  which  are  necesMry  to  cftrry  on,  the  govern- 
ment. Hence  it  was  held,  p.  436,  that  while  the  operation 
of  the  United  States  Bank  conid  not  be  interfered  with 
by  taxation,  yet  that  its  real  estate  was  liable  to  taxation. 

That  lands  sold  or  conveyed  by  the  United  States  can  no 
longer  be  held  as  '^  means  "  for  the  general  government  to 
carry  on  its  operations,  was  held  by  Chief  Justice  Marshall 
in  Weston  v.  Oity  Oounoil  of  Charleetoth  (2  Pet,  468),  in 
which  he  comn(iented  upon  McCulloch  v>  Maryland* 
(Sedg.  Const,  and  Stat,  499;  16  How.,  428.)- 

5th.  The  title  of  the  government  to  lands  passes  by 
patent;  until  patent  the  fee  is  the  United  States,  after  pat- 
ent it  is  in  the  grantee,  and  he  may  maintain  ejectment. 
{Bagnell  v.  Broderick^  13  Pet.,  450;  Carrol  v,  Safford^  3 
flow.,  461.) 

They  may  even  be  taxed  before  patents  issue  if  the 
United  States  has  received  the  consideration  therefor.  (3 
How.,  463;  citing  Leasee  of  Wallace  v.  Senior  dk  Bemieh^ 
7  Ohio,  166;  Voitglae  v.  Dangerfidd^  10  Ohio,  156.) 

[*339]  As  to  snch  lands  the  conveyance  of  them,  whether 
by  deed  or  by  law,  is  subject  to  the  law  of  the  State.  (8 
How.,  462;  13  Pet,  577.) 

II.  If  we  inquire  what  tliere  is  to  free  the  lands  men- 
tioned  in  the  plaintiff's. petition  from  the  control  of  the 
above  recited  principles,  we  must  necessarily  seek, 

1st..  The  character  of  the  plaintiffs  themselves.  From 
the  evidence  it  appears  that  some  of  them  are  white  men, 
citizens  and  voters  of  the  State  and  county,  while  others  are 
citizens,  bnt  not  voters.  The  law  of  the  territorial  legisla^ 
ture,  approved  February  23, 1860  (chap.  115,  Oomp«  Laws)^ 
made  the  plaintiffs,  who  were  of  Indian  blood,  citizens  of 
the  territory.  Over  theise  territorial  laws  Oongi^ess  held 
supervision- and  (K)ntrol.-  l?his-law  was  never  by  Ooogrete 
repealed.    It  WM  ad<^pted  by  our  conStitdtion  under  whi^di- 
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CongreBS  admitted  Kansas  into  the  Union,  and  is  now,  as  it 
always  has  been,  the  law  of  the  State.  So  far  then  as  the 
question  of  the  plaintiffs'  citizenship  is  involved,  there  is 
not  only  nothing  to  show  that  they  are  u  ijeparate  or  distinct 
tribe  or  people,  bnt  both  the  law  of  the  iStafce,  sanctioned  by 
Congress,  and  the  action  of  the  plaintilis  and  of  the  general 
governmenty  as  disclosed  by  the  evidence  and  the  letter  of 
instractions  from  the  Secretary  of  the  Interior  diluting  the 
manner  of  making  sales  of  lands,  nuinistakably  show  that 
they  are  citizens  of  the  State,  and  &s  snch  bavo  no  right  to 
avoid  the  duties  and  obligations  imyiosed  npon  all  the  citi 
zens  of  the  State.  They  are  amenable  to  the  laws  of  the 
State  in  every  respect,  and  the  shield  of  the  courts  they  seek 
and  obtain  when  needed.  Their  lands  are  subject  to  descent 
and  distribution  according  to  the  Stale  laws;  are  partitioned 
like  other  lands  by  judicial  decrees,  and  are  protected  and 
guarded  and  sold,  when  the  title  to  them  has  fallen  to  minor 
heirs,  precisely  as  other  I^nds.  As  to  all  these  weighty  mat- 
ters, this  action  of  the  State  law  takes  effect  by  the  concur- 
rence of  the  plaintiffs,  the  State  and  the  general  govern- 
ment, so  that  were  the  [^340]  plaintiffs  holding  their  lands 
in  severalty  by  patents,  yet  as  a  tribal  reserve,  they  would 
have  passed  from  the  jurisdicttion  of  the  United  States 
courts  and  have  come  under  the  authority  of  the  State  tri- 
bunals. (  United  States  v.  Bailey ^  1  McLean,  334 ;  United 
States  V.  Ciena,  Id.,  254.) 

In  no  otherwise  are  the  plainti£b  to  be  distinguished  from 
the  other  citizens  of  the  State,  save  their  claim  to  enjoy  all 
this  benefits  of  civil  institutions  without  bearing  any  of  the 
hardens  incident  thereto.  Of  coarse  if  it  is  so  stipulated 
in  the  bond,  the  obligation  must  be  met,  but  so  inequitable 
a  claim  mast  rest  on  plain,  unequivocal  compact;  it  canuot 
be  raised  by  implication. 

f  A$  to  the  suggestion  tjbat  these  plaintiffs  have  their  laws, 
oaatoma  and  habits,  and  usag^  it  proves  nCithing.  So  do 
tfcei  Shakersy  yet  their  lands .  ai^  not  withdntwn  from  the 
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operation  of  law.  They  are  not  thereby  a  sovereign  or  inde- 
pendent body.  Snch  a  view  would  sanction  the  exietenee 
of  an  equally  sovereign  body  within  itself  by  a  sovereign 
state — a  sovereignty  within  a  sovereignty  never  to  be  tol- 
erated. {Ilaight  v.  Keokuk^  4  Iowa,  218.) 
No  State  would  consent  to  snch  a  surrender  of  its  vital 

powers. 

The  grant  waJ9  not  to  the  plaintiffs  as  a  tribe,  but  as  indi- 
viduals.  (4  Iowa,  218.)  But  if  the  claim  of  exemption  is 
just,  CD  the  ground  that  at  one  time  the  plain ti£b,  or  a  part 
of  them,  were  wards  of  the  government,  then  it  simply  re* 
solves  itself  into  this:  All  property  held  or  acquired  by 
Indians,  whether  native  or  adopted,  is  by  snch  acquisition, 
freed  from  operation  of  State  law.  Such  is  the  logical  effect 
of  the  proposition.  Nay,  more,  if  the  claim  to  exemption 
rests  upon  this  supposed  relation  of  the  Indian  to  the  United 
States,  then  all  the  white  citizens  of  Johnson  county  may 
procure  an  adoption  into  the  tribe  and  thereby  secure  the 
same  immunity  from  taxation  for  their  lands. 

While  it  perhaps  throws  but  little  light  on  the  question 
in  debate,  yet  it  may  be  observed  that  the  efforts  for  several 
[*841]  years  of  the  government  have  been  to  accustom  the 
Indians  to  the  habits  and  institutions  of  civilization;  the 
policy  of  settling  tliem  among  the  whites,  and  of  enabling 
them  to  care  for  themselves,  has  been  a  fixed  one,  and  tliis 
has  always  eventuated  in  granting  to  the  individual  mem- 
bers of  the  tribe  certain  lands  thenceforth  to  be  under  their 
own  control,  freed  from  tribal  or  governmental  jurisdiction. 
Of  this  policy  the  court  will  take  judicial  notice. 

Neither  is  it  true  that  the  government  treats  all  the  Indian 
tribes  alike ;  it  is  regulated  by  the  advance  in  civilization, 
by  the  wealth  and  necessities  of  each  tribe.  Some  it  keeps 
and  retains  in  what  is  called  ^'  Indian  country,"  in  which 
all  intercourse  with  the  whites  is  forbidden  and  a  strict 
seclusion  is  sought  to  be  established;  others  are  freed  almost 
entirely  from  the  control  of  the  government;  their  lands  are 
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given  them  in  fee  simple,  their  annuities  are  out  off,  and 
their  dependence  on  the  United  States  no  longer  continued. 
Such  is  the  history  of  the  Wyandottes,  Shawnees,  and  many 
other  Kansas  tribes.  They  are  placed  in  the  way  of  entire 
absorption  with  the  great  mass  of  the  citizens  of  the  State. 
Their  treaties  were  made  with  reference  to  the  sovereignty 
of  the  futnre  State.  (4  Iowa,  213;  United  States  v.  Ctsnay 
1  McLean,  259  and  260.) 

2d.  If  we  inquire  by  what  tennre  these  lands  are  held, 
we  cover  the  whole  gronnd  of  their  claimed  exemption  from 
taxation.  The  patents  are  in  the  usual  form,  as  to  the  grant- 
ing portion  of  all  the  United  States  patents.  The  lands  are 
granted  absolutely  to  the  patentees — there  is  no  ultimate 
title  in  the  United  States  reserved— no  right  of  purchase  by 
the  government  reserved ~- they  have  ceased  to  be  Indian 
lands — they  are  not  even  in  a  ''tribal  reserve." 

There  is  the  simple  personal  restriction  upon  the  grantee, 
restraining  him  from  conveying  the  estate  without  the  sanc- 
tion of  the  Secretary  of  the  Interior.  This  court  has  already 
passed  upon  the  nature  and  character  of  that  restriction, 
{*342]  and  it  is  only  necessary  to  add  that  there  is  nothing 
in  it  which  withholds  these  lands  from  the  operation  of  the 
State  laws. 

It  was  held  in  Haigkt  v.  Keokuk^  that  these  treaties  were 
made  with  reference  to  the  future  State. 

The  nature  of  this  restriction  was  expressly  adjudicated 
in  Lowry  v.  Wea/oer  (4  McLean,  82). 

This  was  a  case  of  lands  granted  with  a  restriction  to 
Burnet,  in  a  treaty  with  the  Pottawattamies,  at  St.  Marys, 
in  1818.  Barnet  died  intestate,  and  owing  debts;  the  ad- 
ministrator of  his  estate  sold  part  of  the  lands,  but  refused 
to  proceed  further,  although  there  were  debts  unsatisfied 
due  from  the  estate,  and  the  suit  was  brought,  amonfi^  other 
things,  to  compel  the  administrator  to  proceed.  In  his 
opinion.  Judge  McLean  comments  upon  the  nature  of  the 
restriction,  giving  it  the  same  character  already  assigned  to 
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it  by  this  oaurt — holding  that  it  was  limited  to  the  ^^  per* 
soDal  act"  of  the  grantee  and  bis  lieirs.  Bat  that  ^  the  land 
was  not  withdrawn  from  the  sovereign  action  of  the  State. 
Like  other  lands,  it  may  be  tawed  by  the  State,  and  is  sub* 
ject  by  the  local  law  to  the  payment  of  debts.  This  belongs 
peculiarly  to  State  powers.  It  regulates  the  transmission  of 
real  estate  by  deed  or  by  operation  of  law,  and  sabjects  it, 
in  the  mode  prescribed,  to  the  payment  of  debts.  £xcept 
by  compact  or  the  voluntary  legislative  action  of  the  State, 
lands  within  its  limits  cannot  be  withdrawn  from  its  ordi- 
nary action." 

To  this  decision,  given  by  one  of  the  greatest  of  Ameri- 
can judges,  nothing  can  be  added.  It  seems  to  cover  the 
entire  ground  in  dispute.  It  holds  that  the  restriction  is 
nothing  more  than  the  restriction  upon  a  minor,  or  othet 
person  incompetent  to  convey,  yet  whose  estate  may  be 
pas&ed  by  operation  of  law. 

This  decision  of  Jndge  McLean  was  examined  in  manu* 
script  by  the  Attorney  Greneral  of  the  United  States,  and 
cited  approvingly  by  him  at  the  conclusion  of  an  elaborate 
[*843]  opinion,  wherein  this  question  of  the  nature  of  the 
Indian  title  to  patented  lands  was  fully  examined.  The  con* 
elusion  he  arrived  at,  is  that  contended  for  by  the  deiend- 
ants  in  error.     (4  Opinions  Attprney  General,  6S0.) 

3d.  While  to  the  immediate  question  before  the  court, 
further  argument  is  nseless,  yet  it  may  not  be  valueless  to 
note  that  while  the  treaty  of  1831,  between  the  Shawnees 
and  the  United  States,  granted  lands,  a  portion  of  which 
are  those  in  debate,  to  the  tribe  as  such,  and  eoooltuled  them 
from  the  boundaries  of  any  future  State  or  territory^  that 
of  November  3,  1854,  made  seven  months  after  the  organi- 
zation of  the  territory  of  Kansas,  and  which  organization 
was  made  with  reference  to  the  future  erection  of  the  State 
of  Kansas,  entirely  dropped  the  clause  omitting  these  ceded 
lands  from  the  boundaries  of  the  State.  It  was  the  inten- 
tion of  the  treaty  that  these  lands  should  heneeibrth  be  in 
22— 3ka8. 
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given  them  in  fee  simple,  their  annuities  are  out  off,  and 
their  dependence  on  the  United  States  no  longer  continued. 
Such  is  the  history  of  the  Wjandottes,  Shawnees,  and  many 
other  Kansas  tribes.  They  are  placed  in  the  way  of  entire 
absorption  with  the  great  mass  of  the  citizens  of  the  Stata 
Their  treaties  were  made  with  reference  to  the  sovereignty 
of  the  fatnre  State.  (4  Iowa,  218;  United  States  v.  Cisnaj 
1  McLean,  259  and  260.) 

2d.  If  we  inquire  by  what  tenure  these  lands  are  held, 
we  cover  the  whole  gronnd  of  their  claimed  exemption  from 
taxation.  The  patents  are  in  the  usual  form,  as  to  the  grant- 
ing portion  of  all  the  United  States  patents.  The  lands  are 
granted  absolutely  to  the  patentees — there  is  no  ultimate 
title  in  the  United  States  reserved— no  right  of  purchase  by 
the  government  reserved— they  have  ceased  to  be  Indian 
lands — they  are  not  even  in  a  ^^ tribal  reserve." 

There  is  the  simple  personal  restriction  upon  the  grantee, 
restraining  him  from  conveying  the  estate  without  the  sanc- 
tion of  the  Secretary  of  tlie  Interior.  This  court  has  already 
passed  upon  the  nature  and  character  of  that  restriction, 
(*842]  and  it  is  only  necessary  to  add  that  there  is  nothing 
in  it  which  withholds  these  lands  from  the  operation  of  the 
State  laws. 

It  was  held  in  Haight  v.  Keohuh^  that  these  treaties  were 
made  with  reference  to  the  future  State. 

The  nature  of  this  restriction  was  expressly  adjudicated 
in  Lavyry  v.  Wea/ver  (4  McLean,  82). 

This  was  a  case  of  lands  granted  with  a  restriction  to 
Burnet,  in  a  treaty  with  the  Pottawattamies,  at  St.  Marys, 
in  1818.  Barnet  died  intestate,  and  owing  debts;  the  ad- 
ministrator of  his  estate  sold  part  of  the  lands,  but  refused 
to  proceed  further,  although  there  were  debts  unsatisfied 
due  from  the  estate,  and  the  suit  was  brought,  among  other 
things,  to  compel  the  administrator  to  proceed.  In  his 
opinion,  Judge  McLean  comments  upon  the  nature  of  the 
restriction,  giving  it  the  same  character  already  assigned  to 
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it  by  this  court — holding  that  it  was  limited  to  the  ^'  per* 
Bonal  act"  of  tlie  graotee  and  his  heirs.  Bat  that  ^'  the  land 
was  not  withdrawn  from  the  sovereign  action  of  the  State. 
Like  other  lands,  it  may  be  taxed  by  the  State,  and  is  sub* 
ject  by  the  local  law  to  the  payment  of  debts.  This  belongs 
peculiarly  to  State  powers.  It  regulates  the  transmission  of 
real  estate  by  deed  or  by  operation  of  law,  and  subjects  it, 
in  the  mode  prescribed,  to  the  payment  of  debts.  Except 
by  compact  or  the  voluntary  legislative  action  of  the  State, 
lands  within  its  limits  cannot  be  withdrawn  from  its  ordi* 
nary  action." 

To  this  decision,  given  by  one  of  tlie  greatest  of  Ameri- 
can judges,  nothing  can  be  added.  It  seems  to  cover  the 
entire  ground  in  dispute.  It  holds  that  the  restrictiou  is 
nothing  more  than  the  restriction  upon  a  minor,  or  other 
person  incompetent  to  convey,  yet  whose  estate  may  be 
passed  by  operation  of  law. 

This  decision  of  Judge  McLean  was  examined  in  manu* 
script  by  the  Attorney  General  of  the  United  States,  and 
cited  approvingly  by  him  at  the  conclusion  of  an  elaborate 
[*843]  opinion,  wherein  this  question  of  the  nature  of  the 
Indian  title  to  patented  lands  was  fully  examined.  The  con* 
elusion  he  arrived  at,  is  that  contended  tor  by  the  defend- 
ants in  error.     (4  Opinions  Attprney  Oeneral,  530.) 

3d.  While  to  the  immediate  question  before  the  court, 
further  argument  is  useless,  yet  it  may  not  be  valueless  to 
note  that  while  the  treaty  of  1831,  between  the  Shawnees 
and  the  United  States,  granted  lands,  a  portion  of  which 
are  those  in  debate,  to  the  tribe  as  such,  and  excluded  them 
from  the  boundaries  of  any  future  State  or  territory^  that 
of  November  2,  1854,  made  seven  months  after  the  organi- 
zation of  the  territory  of  Kansas,  and  which  organization 
was  made  with  reference  to  the  future  erection  of  the  State 
of  Kansas,  entirely  dropped  the  clause  omitting  these  ceded 
lands  from  the  boundaries  of  the  State.  It  was  the  inten- 
tion of  the  treaty  that  these  lands  should  henceforth  be  in 
22— dxAs. 
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the  territory,  and  in  doe  oonrse  of  time  in  the  State  of  Kan- 
sas. That  this  is  true,  is  manifest,  moreover,  from  the 
clanse  in  the  treaty  recognizing  ^^the  authority  of  law''  in 
laying  out  roads  through  these  lands. 

This  '^authority  of  law"  to  lay  out  roads  is  a  recognition 
of  the  right  of  eminent  domain  in  tiie  State.  It  surely 
did  not  intend  to  imply  that  highways  could  be  laid,  with- 
out consent  of  the  owners  and  without  compensation^  across 
the  lands  of  the  individual  reservees,  for  this  would  have 
been  imposing  disabilities  on  the  grantees  greater  than 
was  upon  their  white  neighbors;  but  it  simply  recognized 
the  fact  of  the  local  jurisdiction  as  to  these  lands,  and  was 
a  tribal  consent  for  the  laying  out  of  roads  across  those 
lands  yet  held  in  common,  the  fee  of  which  was  in  the 
United  States. 

By  a  further  examination  it  will  be  seen  that  the  treaty 
originally  reserved  the  lands  mentioned  in  the  petition  to 
the  grantees,  but  that  it  was  amended  by  the  Senate  and 
subsequently  ratified  by  the  Indians  so  as  to  make  the  ces- 
sion and  grant  on  the  part  of  the  United  States  of  the  lands 
[*344]  in  dispute,  stand  precisely  as  the  grant  of  other  gov. 
ment  lands,  clearly  intending  that  the  parties  should  hold 
by  the  same  terms  as  other  government  grantees.  There 
was  to  be  nothing  in  the  evidence  of  the  title  of  the  plaint- 
iffs to  suggest  that  they  held,  or  could  hold,  their  titles 
different  from  ordinary  government  patentees. 

These  are  significant  facts,  showing  just  how  the  treaty 
itself  was  understood,  its  object  and  design. 

As  far  as  possible,  it  was  the  manifest  intention  to  allow 
the  plaintiffs  henceforth  to  mingle  with,  and  lose  their  tri- 
oal  identity  among  the  people  of  the  State. 

And  this  consummation  has  been  realized.  The  very 
tact  that  so  many  of  the  plaintiffs  are  white  men,  citizens 
of  the  county,  that  intermarriages  between  the  whites  and 
Indians  are  nnmerons,  that  they  use  the  same  schools,  re> 
spect  the  marriage  laws  of  the  States,  and  in  all  respects  live 
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with  their  white  neighbors,  as  the  whites  do  with  eaeh 
other,  shows  that  the  policy  of  the  government  of  oivUizing 
and  edaeating  the  Indians  for  self-govemment  and  free  in« 
stitntions,  in  the  case  of  tlie  Shawnee  tribe,  has  proved  suc- 
oesBfuL 

4tb.  As  to  so  mnch  of  the  act  of  admission  as  is  em« 
braced  in  section  one,  it  stands  add  is  to  be  construed,  like 
any  other  act  of  Congress. 

It  does  not  bind  the  State,  except  so  far  as  it  is  in  accord- 
ance with  the  Constitution.  The  propositions  submitted  in 
sections  three  of  that  act  are  binding,  because  assented  to 
by  the  State.  But  as  to  all  matters  contained  in  section 
one,  they  are  of  just  the  same  binding  force  on.  our  State  as 
they  would  be  were  they  enacted  as  to  any  other  State  in 
the  Union.  They  were  not  like  the  propositions  in  section 
three,  propounded  to  the  State  for  its  ratification. 

The  cases  of  the  Untied  States  v.  Bailey  and  the  United 
States  V.  Gisnay  clearly  set  forth  just  the  powers  and  limits 
of  the  general  government  over  Indian  affairs  in  a  State. 
That  power  is  purely  political. 

[^345]  It  cannot  affect  the  power  c^  the  State  over  the  lands 
or  property  within  its  limits,  the  control  of  which  it  has  not 
released.    (17  Wend.,  631.) 

And  if  it  were  necessary  to  the  settlement  of  this  ques* 
tion,  it  could  be  easily  shown  that  were  Congress  to  pass  an 
act  or  establish  a  regulation  prohibiting  a  State  from  impos* 
ing  taxes  or  laying  out  highways,  or  exercising  any  of  those 
essential  powers  that  have  never  been  surrendered  by  the 
States  to  the  general  government,  as  to  property  or  land 
within  its  limits,  such  an  act  would  transcend  the  power 
conferred  on  Congress. 

But  there  is  no  such  stipulation  in  section  one,  of  the  act 
of  admission.  ^Neither  is  there  any  right  of  exemption 
contracted  for  or  reserved  by  treaty  with  the  plaintiffs.    , 

And  if  the  view  sought  to  be  toforoed  by  the  plaintiffs  is 
a  true  one,  then  this  right  of  exemption  is  one  that  attaches 
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to  the  soil — it  is  a  oovenant  running  with  the  land,  and  is 
good  in  the  hands  of  the  grantees  of  these  plaintiffs.  {State 
of  N&u)  J&rsey  v.  Wilson^  7  Cranch,  165). 

No  such  '^right'*  exists  as  is  insisted  on  by  plaintiffs,  un- 
less it  can  be  raised  by  impUcutiou,  and  on  this  point  the 
authorities  are  conclusive. 

Admitting  the  binding  force  of  section  one,  of  the  act  of 
admission,  yet  it  avails  the  plaintiffs  nothing,  for  the  simple 
reason  that  no  such  right  as  is  set  up  in  this  case  can  any 
where  be  shown  to  have  been  guaranteed  to  them. 

The  cases  faund  in  the  New  York  reports  depend  exclu- 
sively upon  the  local  laws  of  that  State.  But  even  these 
cases  show  that  the  Indians,  as  distinct  tribes,  living  on  sep- 
arate and  compact  reserves,  held  in  common,  and  not  in 
severalty  are  subject  to  State  laws,  and  to  that  extent  refutes 
the  assumption  by  plaintiffs  that  freedom  from  State  law 
is  their  right,  because  of  their  former  or  present  relations 
to  the  general  government.  And  even  in  New  York,  In- 
dians are  taxed  when  worth  a  certain  sum  of  money.  (8 
Co  wen,  189.) 

[*«346]  From  this  survey  we  may  conclude  that  there  be- 
ins:  no  compact  with  tiie  State  exempting  these  lands  from 
taxation,  and  the  title  to  them  having  passed  from  the  gen- 
eral government,  the  judgment  of  the  District  Court  must 
be  affirmed.  That  if  there  is  any  relation  between  the 
plaintifis  and  the  United  States,  whereby  they  are  not  com-, 
pelled  to  respond  to  the  demands  of  the  State  laws,  this 
does  not  in  any  manner  bind  the  State.  -  At  most,  it  sug- 
gests an  obligation  upon  the  United  States  to  compensate 
the  plaintiffs  for  the  amounts  required  from  them  by  the  State* 
Such  a  claim,  it  is  apprehended,  would  at  once  be  repudiated 
by  the  United  States,  on  the  ground  that  there  wfts  absolutely 
nothing  to  be  tbtmd  in  any  treaty  or  regulation,  that  could 
by  implication,  even,  raise  the  presumption  for  such  a  claim. 
The  jurisdiction  of  these  lands  is  somewhere.  It  is  not  in 
th6  ge'neml  government — that  was  parted  with  long  since. 
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It  was  claimed  by  the  State  in  one  of  its  earliest  decisions, 
MeOrack&nv.  Todd  (1  Eas.,  146),  and  as  yet  has  ever  been 
insisted  on.  • 

The  question  is  one  of  much  political  importance.  If 
there  is  a  sorereifpi  power,  sach  as  tlie  plaintiffs  claim  as 
inherent  in  the  Shawnee  tribe,  it  goes  mnch  fSau'ther  than  a 
mere  exemption  from  taxation;  it  is  sovereign  as  to  offenses 
committed,  as  to  enforcement  of  rights,  and  redress  of 
grievances  arising  upon  these  lands.  To  state  the  conclu- 
sion is  to  refute  and  disprove  the  premises. 

The  farther  importance  of  the  question  is  found  in  the 
fact,  that  its  decision  determines  whether  those  who  enjoy 
the  protection  of  the  laws  shall  cast  the  burden  of  main- 
taining them  upon  others.  In  such  a  question,  it  is  but 
natural,  that  the  people  of  the  counties,  where  these  lands 
lie,  as  well  as  the  citizens  of  the  State,  should  take  a  deep 
inerest.  ^ 

The  opinion  of  the  court  was  delivered  by 

Obozibr,  0.  J. — The  questions  involved  in  this  case  have 
been  twice  ably  and  fully  argued  at  the  bar,  and  the  court 
has  given  [*847]  to  them  much  anxious  reflection.  They 
are  in  their  nature  very  important  and  delicate,  involvino^ 
the  ascertainment  of  the  boundary  between  the  powers  and 
functions  of  the  national  and  State  governments.  The  case 
itself  is  sui  generis.  The  books,  so  far  as  the  research  of 
counsel,  and  a  thorough  examination  by  the  conrt  have  en- 
abled them  to  determine,  disclosing  nothing  like  it.  Some 
of  the  principles  involved  have  been  adjudicated,  and  may 
be  considered  as  settled  and  fixed,  while  others  have  never 
undergone  judicial  discussion  and  still  remain  to  be  decided 
from  a  mass  of  disquisitions  extending  over  the  whole 
period  from  the  adoption  of  the  federal  constitution  to  the 
present  time.  Under  such  circumstances,  and  considering 
the  great  pecuniary  interest,  both  State  and  individual,  to 
be  affected  by  the  decision,  it  would  be  the  puHast  affect  a- 
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tion  on  the  pait  of  the  conrt  to  dieolaim  all  embarraeament 
in  coming  to  a  conduBion.  Howev^  mnch  coarte  may  have 
been  disposed  to  avoid  a  determination  of  grave  qnestions 
by  seeking  for  technical  grounds  npon  which  to  place  decis- 
ions in  other  cases,  sach  a  course  in  this  instance  would  be 
wholly  inexcusable.  The  main  question  is  fairly  put  and  no 
matter  what  the  embarrassment,  mast  be  answered.  We 
shall  endeavor  to  do  so. 

All  the  property  in  the  State,  except  such  as  is  specific- 
ally exempted  by  the  State  constitution,  and  such  as  is  ex- 
empt under  the  federal  constitution  and  the  laws  and  treat- 
ies made  in  pursuance  thereof,  is  subject  to  taxation.  It  is 
not  claimed  that  the  property  in  question  is  within  the 
former  exemption,  but  it  is  claimed  that  it  is  within  the 
latter.  The  language  of  the  State  constitution  and  of  the 
act  of  the  legislature  made  to  carry  into  effect  its  provisions^ 
is  broad  enough  to  include  this  land  as^  taxable  property, 
and  does  include  it,  unless  controlled  by  paramount  law. 
The  claim  is  that  it  is  so  controlled.  The  federal  constitu- 
tion, the  laws  of  the  United  States  made  in  pursuance 
thereof,  and  all  treaties  made  under  the  authority  [*348]  of 
the  United  States  are  the  supreme  law  of  the  land;  and  any 
State  law,  whether  organic  or  legislative,  which  shall  be  in 
conflict  with  any  of  them,  must  yield  to  and  be  controlled 
by  them,  as  the  paramount  law.  Such  is  the  national  com- 
pact, and  no  considerations  of  local  policy  or  notions  of 
State  sovereignty  can  operate  to  dissolve  it.  If,  in  the  case 
at  bar,  it  shall  appear  that  the  State  authorities  are  attempt- 
ing to  defeat  the  constitutional  action  of  the  general  gov- 
ernment, it  is  as  clearly  the  duty  of  this  court  to  arrest  the 
farther  prosecution  of  such  attempt  as  it  would  be  for  the 
national  court  so  to  do,  had  the  suit  been  brought  therein. 
If,  by  the  constitution  or  laws  of  the  United  States,  or  by 
the  treaty  with  the  Shawnees,  the  property  in  question  is 
exempted  from  taxation,  such  exemption  must  be  adjudged 
to  be  efibctual.    The  law  of  the  State  is^  to  that  extent,  con 


JANUARY  TERM,  1866.  848 


Opnuim  of  the  Court. 


trolled  thereby.  It  was  the  purpose  of  ooonsel  for  the 
plaintiffs  to  show  that  the  property  was  bo  exempted;  and 
the  argnment  was  devoted  to  the  establishing  of  these  two 
propositions:  Fint^  the  title  to  the  land  is  in  the  ITnited 
States;  and  eeoondy  the  State  has  no  power  to  tax  the  prop- 
erty of  the  Shawnee  Indians.  These  will  be  oonsidered  in 
the  order  stated. 

First.  K  the  title  to  the  lands  be  in  the  United  States, 
they  are  not  taxable.  Not  only  are  the  lands  of  the  general 
government  exempted  from  taxation  by  express  stipulation 
on  the  part  of  the  State,  but  without  such  agreement  they 
woQld  not  be  liable  to  be  taxed.  The  irrevooable  ordinance 
of  the  legislature  is  merely  the  expression  of  what  the  law 
would  have  been  without  it.  What,  then,  is  the  nature  ot 
the  plaintiffs'  titlel  Have  the  patentees  but  a  portion  of 
the  title,  the  remainder  being  in  the  government,  or  have 
they  the  whole  title! 

The  patent  in  terms  conveys  the  lands  in  fee  simple,  and 
contains  a  restriction  ^  that  said  lands  shall  never  be 
sold  or  conveyed  by  the  grantee  or  his  heirs  without  the 
[*349]  consent  of  the  Secretary  of  the  Interior  for  the  time 
being."  It  is  contended  that  this  gives  to  the  Shawnees 
nothing  more  than  the  ordinary  Indian  title,  i.  a.,  the  right 
of  perpetual  use  and  possession,  the  ultimate  fee  remaining 
in  the  government.  Where  a  district  of  country  is  held  in 
common  by  an  Indian  tribe,  with  or  without  a  patent  in  fee 
simple,  issued  in  pursuance  of  a  treaty  which  does  or  does 
not  provide  that  the  government  alone  shall  have  the  right 
to  purchase  from  them,  it  has  been  repeatedly  determined 
that  all  the  title  the  Indians  have  to  the  land  is  the  mere 
right  of  perpetual  possession  and  enjoyment.  The  techni- 
cal words  of  the  patent  or  treaty,  although  sufficient  as 
between  individuals,  or  as  between  individual  white  men 
and  the  government  to  convey  the  absolute  fee  simple,  have 
in  the  case  indicated  the  effect  stated.  The  Shawnees,  prior 
to  the  treaty  of  May  10th,  1854,  held  the  land  ceded  by 
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that  instrament  ander  a  patent  containing  as  strong  words 
of  grant  ae  could  b^^  found  in  the  legal  vocabulary,  had  the 
intention  been  to  vest  in  them  the  most  complete  title 
known  to  the  law;  jet  under  the  decision,  the;  took  but  the 
mere  usufruct,  and  this  much  they  could  not  legally  convey 
except  to  the  government,  or  by  the  consent  of  the  govern- 
ment. Hence  it  is  argued,  although  these  lands  are  held  in 
severalty,  that  because  there  is  a  restriction  upon  the  power 
of  alienation  by  the  patentee,  without  the  assent  of  the  gov- 
ernment, expressed  througli  the  Secretary  of  the  Interior, 
that  the  title  is  the  same  that  the  Shawuees  have,  the 
mere  Indian  title,  the  fee  being  still  in  the  government 
If  the  fact  that  these  lands  are  held  in  severalty  cannot 
affect  the  question,  the  position  of  the  counsel  is  invul- 
nerable. But  this  would  be  assuming  the  very  question  in 
controversy. 

It  is  not  material  to  inquire  whether  'the  title  of  the 
Shawnees  would  be  correctly  described  by  the  technical 
terms,  **  fee  simple."  It  may  be  that  some  of  the  essential 
[*850]  requisites  as  applied  to  conveyances  from  one  indi- 
vidual to  another  are  wanting.  The  true  test  is,  what  was 
the  intention  of  the  parties,  as  derivable  from  the  treaty 
and  the  provisions  of  the  patent,  ail  taken  together,  con- 
sidered with  reference  to  circumstances  existing  at  the 
time  they  were  made  and  issued.  If  that  can  be  ascer- 
tained from  these  sources,  it  must  prevail.  Let  us  see  then 
if  it  can  be  discovered.  The  policy  of  the  government  has 
been  to  induce  the  Indians  to  abandon  their  mode  of  lite  as 
hunters  and  warriors,  and  to  cultivate  in  them  a  taste  for, 
and  aid  them  in  adopting  the  pursuits  and  manners  of,  civ- 
ilization. To  thiis  end  enlightened  missionaries  have  been 
encouraged  to  live  among  them  as  teachers,  and  the  vicious 
of  the  white  race,  have,  so  far  as  was  practicable,  been  ex- 
cluded from  their  country.  They  have  been  furnished  with 
agricultural  implements  and  taught  the  use  of  them. 
Traders  and  merchants  have  been  permitted  to  live  among 
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them  and  furnish  them  with  sapplies,  so  that  they  need  not 
depend  upon  the  epoiU  of  war,  or  rely  upon  the  uncertain 
8ucee86  of  the  chase  for  the  necessaries  of  life.  The  white 
race  became  too  strong  for  them  to  cope  with  in  war,  and  it 
was  inevitable  that  it  would  soon  spread  itself  over  the 
country  occupied  by  the  Indians,  thereby  destroying  its 
characteristics  as  hunting  grounds,  the  result  of  which 
would  be,  that  the  red  men  must  either  learn  to  extract  a 
subsistence  from  the  soil  or  become  a  race  of  squalid 
paupers.  Hence  the  propriety  of  the  course  pursued  by  the 
governmient  in  regard  to  these  people.  The  efibct  of  this 
policy  is  seen  in  many  instances.  The  nationalities  of  some 
of  the  tribes  most  ferocious  in  history  lias  become  extinct, 
the  memliers  thereof  constituting  a  worthy  portion  of  the 
great  body  politic,  undistiuguisbable  from  the  great  mass, 
except  iu  color  of  texture.  They  may,  with  many  keen  re- 
gretA^  look  back  to  the  palmy  days  of  their  national  glory^ 
wlitou  they  were  the  owners  and  independent  rulers  of  a 
continent,  [^351]  deploring  with  deep  sorrow  their  present 
humble  condition;  yet  however  much  we  may  honor  such 
patriotic  emotions,  we  cannot  wish  the  situation  otherwise. 

The  same  policy  is  still  being  pursued  by  the  government; 
and  who  can  doubt  its  object  or  result.  Its  earmarks  are 
distinctly  visible  in  the  treaty  with  the  Shawnees.  They 
constitute  no  exception  to  the  general  rule.  Their  rise  in 
civilization,  is  surely  at  best,  slowly  working  the. destruction' 
of  their  nationality.  Nationality  considered,  they  are  being 
^^  killed  with  kindness."  Can  it  be  doubted  that  the  treaty 
of  May  iOth,  1854,  was  intended  as  a  step  forward  in  the 
business} 

The  Shawnees,  for  the  last  third  of  a  century,  have  lived 
upon  the  very  borders  of  civilization^  and  much  of  the  time 
in  actual  contact  with  the  white  race.  Many  of  them  have 
been  gradually  lo  ing  the  distinctive  characters  of  the  red 
man,  adopting  the  habits  and  modes  of  life  of  their  fairer- 
skinned  neighbors,  and  are,  and  have  been,  for  years  thrifty, 
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Babstantial,  indostrioits  husbandmen.  On  the  other  hand, 
others  of  them  still  live  the  nomadic  lives  of  their  fathers; 
preferring  to  remain  in  habits,  mode  of  life  and  in  name — 
Indians.  Attrition  with  the  white  race  has  not  operated  to 
polish  down  the  roughness  of  their  original  nide  character. 
Labor  is  their  horror,  and  thrift  and  comfort  are  alike  des- 
pised. In  the  country  ceded  by  them  by  the  treaty  of  1864, 
the  former  class,  under  tribal  r^nlations,  were  oocnpying 
particular  portions  of  their  country,  having  made  thereon 
farms  and  other  improvements,  pertaining  to  a  fixed  mode 
of  Ufa  Their  reservation  would  soon  be  surrounded  bv 
white  settlements  and  be  useless  to  the  nomadic  portion  as 
hunting  grounds.  There  was  vastly  more  of  it  than  would 
be  necessary  for  agricultural  purposes  if  every  member  of 
the  tribe  were  to  become  an  independent  tiller  of  the  soil. 
If  suffered  to  remain  in  its  then  condition,  it  most  continue 
to  be  a  vast  waste  in  the  most  desirable  part  of  the  territoxy 
the  [*852]  government  was  then  about  to  open  to  settle- 
ment, unrelieved  by  the  scattering  improvements  of  the 
more  thrifty.  Good  policy  dictated  that  the  portion  of 
these  lands  which  under  the  circumstances  must  soon  become 
wholly  useless  to  the  Indians  as  a  home,  should  be  placed  in 
a  sitaation  to  be  occupied  by  the  whites.  Upon  consulta- 
tion with  the  Indians,  it  was  ascertained  that  their  views 
and  those  of  the  government  coincided,  and  immediate  steps 
were  taken  for  an  amicable  arrangement.  It  was  the  opiu« 
ion  of  the  Shawnees  that  one-eighth  of  the  lands  they  were 
occupying  would,  under  the  circumstances  then  surrounding 
them,  and  in  view  of  the  inevitable  condition  of  things  in 
the  immediate  future,  be  sufficient  for  their  purposes.  This 
would  be  about  two  hundred  acres  for  each  member  of  the 
tribe.  Some  of  them  desired  to  hold  their  portions  in  sev- 
eralty, others  in  common ;  and  others  still,  who  were  incom- 
petent to  determine  for  theniselves,  or  absent,  were  to  be 
provided  for.  The  remaining  fourteen  hundred  thouaand 
acres  they  were  willing  the  government  should  have  at  a 
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fair  price,  and  to  carry  into  eflfoct  theee  views,  the  treaty  ot 
May  10th,  1854,  was  made. 

By  that  treaty  the  Shawnees  ceded  to  the  United  States 
the  whole  of  their  reservation  containing  about  sixteen 
hundred  thousand  acres,  in  consideration  of  which  the  gov- 
ernment recedes  to  them  two  hnndred  thousand  acres,  and 
promises  to  pay  them  eight  hundred  and  twenty-nine  thou- 
sand dollars  in  money.  These  two  hundred  thousand  acres 
were  to  be  selected,  except  in  a  few  instances,  within  thirty 
miles  of  the  Missouri  line.  It  was  competent  for  the 
Indians,  had  they  seen  proper  so  to  do,  to  have  selected  the 
whole  in  a  compact  body  and  held  them  in  common.  Had 
they  done  so,  no  patents  would  have  been  issued  to  them,  and 
their  title  would  have  been  at  least  the  Indian  title  as  above 
defined.  But  it  was  not  expected  that  course  would  be 
taken  by  them.  It  is  apparent  [*853]  from  the  provision 
of  the  treaty,  that  some  of  them  desired  to  hold  their  shares 
in  severalty,  and  that  such  arrangement  was  in  accordance 
with  the  views  of  the  government,  and  the  sequel  shows 
that  result  to  have  been  realized.  Among  the  more  civilized 
and  thrifty  of  them,  such  a  desire  was  a  very  natural  one. 
If  they  by  their  skill  and  industry  should  make  or  had  made 
the  portion  they  occupied  more  desirable  and  more  valuable, 
they,  as  a^nst  the  trifling  and  indolent  portion  of  the 
tribe,  would  be  equally  entitled  to  the  resulting  benefits. 
This  could  but  be  accomplished  by  their  holding  their  shares 
in  severalty,  and  such  was  the  course  they  pursued.  When 
the  Indian,  in  pursuance  of  the  treaty,  made  his  selection  of 
lands  to  be  held  by  himself  in  severalty,  the  title  of  the 
tribe,  so  far  as  the  lands  selected  were  concerned,  vested  in 
him.  That  is,  he  took  the  right  of  perpetual  use  and  occu- 
pation. Had  it  been  the  intention  of  the  fmmers  of  the 
treaty  that  he  should  not  acquire  a  greater  title,  further 
provirion  was  wholly  unnecessary,  but  further  provision  was 
ih  &ct  made.  The  tribe  agreed  that  under  proper  re- 
strictions for  the  protection  of  the  patentees,  the  govern- 
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ment  might  isaae  patents  for  the  lands.  What  was  the 
object  of  this  provision?  It  was  not  to  enable  the  govern- 
ment to  convey  the  untimate  title.  That  it  wonld  have  a 
right  to  do  without  the  consent  of  the  tribe.  It  was  com* 
potent,  however^  for  them  to  agree  that  when  it  should  be 
done,  it  should  be  done  in  such  manner  as  to  afford  proper 
protection  to  the  Indian  in  the  enjoyment  of  his  lands.  It 
was  feared,  probably,  that  some  of  the  patentees  might  be 
overreached  by  their  more  shrewd  and  better  educated 
white  neighbors,  and  be  deprived  of  their  lands  without  ad» 
equate  compensation.  Hence  the  propriety  of  the  stipula- 
tion referred  to.  No  time  was  fixed  for  the  issuing  of  the 
patents.  The  government  could  select  its  own  time.  It 
was  bound  to  nothing  except,  that  when  it  did  take  action 
in  the  premises,  it  should  see  that  [*354]  the  Indians  were 
properly  protected.  In  a  little  less  than  five  years  from  the 
date  of  the  treaty,  viz:  on  the  3d  of  March,  1859,  Congress 
provided  for  issuing  the  patents.  We  have  already  found 
that  from  the  time  .the  selections  in  severalty  were  made, 
the  individual  Indians  had  the  Indian  title  to  the  lands  so 
selected;  patents  were  not  necessary  to  vest  in  them  that 
title,  something  else  must  have  been  intended.  It  cannot 
be  presumed  that  nothing  whatever  was  intended  to  be 
accomplished  by  the  solemn  act  of  Congress  in  providing 
for  the  issuing  of  patents,  and  the  equally  solemn  action  of 
the  executive  department  of  the  government  in  issuing 
them.  Nothing  remained  in  the  government  but  the  ulti- 
mate titles,  and  the  ordinary  mode  adopted  by  the  govern- 
ment for  conveying  that  to  individuals  is  by  patent  in  fee 
simple.  Must  not  the  conclusion,  then,  be  irresistible,  and 
that  the  object  of  these  patents  was  to  convey  to  the  Indians 
the  ultimate  title?  It  seems  so  to  the  court  But  the  cor- 
rectness of  this  conclusion  is  confirmed  by  the  fact,  that 
when  any  of  these  lands  are  sold  by  the.  grantees,  with  the 
consent  of  the  government,  the  whole  consideration  of  the 
sale  goes  to  the  Indian. 
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In  all  this  the  general  policy  of  the  gOTerninent  as  here.* 
inbefore  indicated,  is  exemplified  in  a  atrikiDg  manner. 
Those  of  the  Shavniees  who  had  become  partially  civilized, 
were  to  be  placed  in  sitnations  favorable  to  farther  advance- 
ment,  it  not  being  doubted  on  the  part  of  the  government 
that  they  would  etill  progress  in  that  direction  and  soon  be 
in  a  condition  to  dispense  wholly  with  its  guardianship. 

The  effect  of  the  restrictions  in  the  patent  remain  to  be 
considered.  It  need  not  be  argaed  that  it  does  not  operate 
as  a  condition;  an  attempt  by  the  Indian  to  convey  without 
the  assent  of  the  Secretary  of  the  Interior  does  not  forfeit 
his  right  to  the  land.  His  act  would  be  wholly  void,  not 
affecting  his  title  in  any  way.  It  is  not  a  f*355]  'limitation 
upon  the  title,  because  we  have  seen  that  the  whole  title  of 
the  government  passed  when  the  patent  issued.  In  a  like 
case  Justice  McLean  held  that  the  restriction  operated  to 
place  upon  the  Indian  a  personal  disability  similar  to  that 
imposed  by  law  upon  a  minor.  {Lowry  v.  Weaver^  4  Mc- 
Lean, 82.)  Were  it  not  for  this  restriction}  there  being  no 
other  prohibition,  Oharlos  Blue-Jacket  might  convey  his 
lands  and  his  grantee  would  take  the  absolate  title.  {Doe 
V,  Wilson^  28  How.,  457.)  To  deprive  him  of  that  power 
with  reference  to  his  individual  property,  an  express  prohi- 
bition was  necessary,  and  ic  was  competent  for  the  govern- 
ment to  provide  that  it  might  be  inserted  in  the  patent. 
The  government  having  so  provided,  and  the  patents  having 
been  issued  accordingly  the  prohibition  is  effectual.  The 
conclusion  of  the  court  upon  the  fii'st  point  is  that  the  ab- 
solute title  to  the  lands  in  question  was  intended  to  be  and 
is  in  the  Indians  and  not  in  the  goverumeat,  and  that  they 
must  be  held  to  be  taxable  if  there  be  no  other  reason  lor 
adjudging  them  exempt. 

Second,  Are  these  lands  exempt  from  taxation  on  the 
ground  that  they  belong  to  Shawnees?  The  record  shows 
that  lor  some  purposes  at  least  the  tribal  organization  of 
^e  Shawnees  is  still  maintained,  but  it  no  where  appears 
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neither  from  the  treaty  nor  the  record  that  ad  a  tribe  they 
have  a  right  to,  or  that  they  attempt  to  oontrol  in  any  man- 
ner the  lands  held  in  severalty  by  the  patentees.  The  rec- 
ord also  shows  that  the  lands  not  only  do  not  lie  in  a  com- 
pact body,  but  that  they  are  widely  scattered,  being  thickly 
interspersed  with  the  lands  and  settlements  of  white  persons, 
nor  did  the  treaty  require  or  contemplate  that  the  selection 
of  lands  to  be  held  in  severalty  should  be  contiguously 
made.  Those  who  already  had  made  for  themselves  homes 
were  authorized  to  make  selections  including  them,  but 
were  not  compelled  to  do  so;  only  those  who  desired  to  hold 
their  lands  [*356]  in  common  were  required  to  make  con- 
tiguous selections.  It  may  have  been  the  result  of  design 
that  the  selected  lands  came  so  near  forming  a  compact  body, 
but  it  was  not  in  consequence  of  any  requirement  to  that  end, 
and  had  it  been  so,  it  was  not  contemplated  that  it  would  so 
remain.  What  has  in  fact  occurred,  must  have  been  expected 
to  transpire,  to-wit:  that  some  of  the  grantees  would  desire 
to  dispose  of  some  of  their  lands,  which,  when  permitted, 
must  inevitably  break  the  continuity.  But  it  is  no  matter 
now  what  the  intention  was,  the  fact  is  that  the  lande  owned 
by  the  Indians  in  severalty  do  not  lie  in  a  compact  form. 

Having  premised  this  much,  we  will  proceed  to  an  ex- 
amination of  the  legal  question  involved. 

There  is  no  express  prohibition  against  taxing  these  lands, 
or  the  personal  property  of  the  Indians  residing  upon  them. 
The  treaty  does  not  contain  it,  nor  is  it  contained  in  any 
act  of  Congress  to  which  our  attention  has  been  directed. 
In  disposing  of  these  lands  to  the  Indians,  it  doubtless  was 
competent  for  the  proper  branch  of  the  government,  under 
the  powera  to  make  needful  rules  respecting  the  territory 
of  the  United  States,  and  to  regulate  commerce  with  the 
Indian  tribes,  conferred  by  the  fed^^l  constitution,  to  have 
prohibited  their  taxation  by  the  State,  at  least  so  long  as 
they  might  remain  the  property  of  the  members  of  an  In- 
dian tribe.    The  exercise  of  such  power  in  this  instance 
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mnst  be  songht  elsewhere  than  in  express  provisions  of  law 
or  treaty.  The  court  has  been  referred  to  judicial  decisions 
in  the  Btate  of  New  York,  as  establishing  and  illustrating 
the  proposition  contended  for,  and  especially  to  that  in  the 
case  of  Ooodell  v.  Jadk»on  (20  Johns.,  698).  The  opinion 
of  Chancellor  Kent  in  that  case,  is  a  very  elaborate,  and 
doubtless  exhaustive  one,  upon  the  questions  ho  discussed. 
But  there  is  no  similarity  between  that  case  and  the  one  at 
bar.  The  ultimate  title  to  the  lands  occupied  by  the  In* 
dians  in  [*357]  New  York,  never  was  in  the  general  govern- 
ment,  but  from  the  adoption  of  the  federal  constitution  un- 
til disposed  of  by  State  regulations,  remained  in  that  State^ 
It  alone  had  the  right  to  extinguish  the  Indian  title.  Yari- 
ous  constitutional  and  statutory  provisions  had  been  made 
and  enacted  upon  the  subject  of  acquiring  this  title,  and  in 
relation  to  the  conduct  of  the  whites  towards  the  Indians; 
and  the  argument  of  Chancellor  Kent  was  for  the  purpose 
of  showing  the  policy  of  that  State  with  reference  to  the 
lands  and  other  affairs  of  the  Indians  within  its  limits.  The 
case  arose  under,  and  was  governed  exclusively  by,  the  con* 
stitution  and  laws  of  the  State  of  New  York.  The  consti- 
tution and  laws  of  the  United  States  had  nothing  whatever 
to  do  with  it,  so  that,  so  far  as  the  case  at  bar  is  concerned, 
very  little  can  be  learned  from  a  perusal  of  his  opinion. 
He  demonstrates  very  conclusively  that  the  Indians  had  al- 
ways been  left  perfectly  free  to  regulate  their  own  internal 
affairs  in  their  own  way,  and  that  the  State  had  never  at- 
tempted to  make  its  laws  applicable  to  them  or  their  affairs 
in  their  homes,  but  he  does  not  show  how  far  the  State 
might  legally  have  gone,  had  she  chosen  to  exercise  her 
powers  in  that  direction.  Upon  that  subject  the  opinion* 
is  perfectly  silent.  Because  the  State  of  Hew  York  did  not 
attempt  to  make  her  laws  applicable  to  the  Indians  or  their 
affairs  there,  it  cannot  follow  that,  under  some  oircnmstan* 
ces,  this  State  might  not  lawfully  do  so  here;  we  do  not, 
therefore,  regard  this  case  as  being  at  all  in  point.    The 
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court  lias  also  been  referred  to  a  namber  of  cases  decided 
by  the  Supreme  Conrt  of  the  United  States,  among  which 
are  the  Cherokee  Nation  v.  Georgia  (5  Pet.,  1),  and  Warees- 
ter  V.  Georgia  (6  Id.,  515).  We  should  feel  bound  by  the 
decisions  in  these  cases,  and  wonld  implicitly  follow  theoi 
did  we  conceive  them  to  be  applicable  to  the  case  at  bar. 
That  they  are  not,  must  be  apparent  from  even  a  hasty  ez- 
aminatiim.  The  Oherokees  held  their  lands  in  common. 
They  occupied  [*358]  a  district  of  country,  the  boundaries 
of  which  were  accurately  and  distinctly  defined;  and  in  the 
exclusive  occu(>ancy  thereof,  the  general  government  by 
treaty  stipulations  had  guaranteed  them  its  protection;  it 
was  not  alone  because  the  Oherokees  were  an  Indian  tribe, 
that  it  was  held,  that  the  laws  of  Greoi^ia  could  have  no  ap- 
plication to  them  or  their  affairs,  fiut  it  was  so  held,  be- 
cause they  were  recognized  by  the  general  government  oc- 
cupying exclusively  a  district  of  country,  in  the  enjoyment 
of  which  they  were  promised  the  ])roteotion  of  the  United 
States.  In  the  latter  case,  the  conrt  say  (page  557),  '^  the 
treaties  and  the  laws  of  the  United  States  contemplate  the 
Indian  territory  aa  completely  separate  from  that  of  the 
States." 

In  the  case  at  bar  some  of  these  conditions  are  wholly 
wanting.  The  Shawnees  do  not  hold  their  lands  in  com- 
mon, nor  are  they  contiguously  located.  It  is  difiicult  to 
conceive  of  a  national  existence  without  a  national  domain 
upon  which  to  maintain  it.  Two  independent  govern- 
ments, in  the  same  sphere,  existing  in  the  same  locality, 
Would  be  rather  anomalous.  It  may  be  competent  for  the 
general  government  for  some  purposes,  to  recognize  the 
continued  tribal  existence  of  the  Indians,  but  it  never  has 
recognized  them  as  distinct  nationalities,  except  in  connec* 
tiou  with  the  country  they  occupied.  It  never  has  treated 
with  them  or  legislated  in  regard  to  their  affairs,  except  as 
the  owners  and  exclusive  occupants  of  a  particular  district 
of  country*    The  intercourse  laws  were  made  to  apply  to 
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them  odIj  as  Indians  belonging  to  a  tribe  recognized  and 
treated  as  sach  bj  the  government,  which  presupposes  their 
existence  as  a  distinct  race,  owning  and  governing  a  particu- 
lar district  of  country.  The  Shawnees  who  own  and  occupy 
these  selected  and  patented  lands,  are  in  precisely  the  same 
situation  they  would  have  been,  if  instead  of  giving  them 
two  hundred  acres  of  land  apiece,  the  government  had  given 
each  two  [^59]  hundred  dollars  which  they  had  used  in 
purchasing  each  a  quarter  of  a  section  of  the  public  lands 
wherever  it  could  be  found  within  the  State.  In  such  a 
case  it  must  be  apparent  that  the  decisions  referred  to  could 
have  no  applicability. 

Again,  it  is  claimed  that  upon  consideration  of  the  treaty 
itself  it  is  apparent  these  lands  were  not  to  be  taxable.  It 
has  been  already  observed  that  there  is  no  express  provision 
exempting  them.  But  it  is  argued  that  because  these  were 
ceded  to  be  occupied  as  homes  tor  the  Shawnees,  and  were 
not  to  be  sold  without  the  consent  of  the  government,  the 
manifest  intention  was  that  they  should  not  be  subject  to 
taxation.  An  examination  of  treaties  made  with  other 
tribes  by  the  same  commissioner  on  the  part  of  the  United 
States,  and  about  the  same  time,  may  throw  some  light 
upon  the  subject. 

Between  the  15th  of  March,  1854,  and  the  27th  of  Feb- 
ruary, 1856,  George  W.  Manypenny,  Esq.,  as  commissioner 
on  the  part  of  the  United  States,  made  treaties  with  the 
Otoes  and  Missouries,  the  Omahas,  the  Shawnees,  the  lowas, 
the  Sacs  and  Foxes,  the  Kickapoos,  the  Kaskaskias,  the 
Miamis,  the  Wyandottes,  the  Chippewas  and  the  Winneba- 
goes;  all  of  them,  as  will  be  apparent  from  a  perusal  thereof, 
must  have  been  written  by  one  person,  or  the  subsequent 
ones  copied  from  the  first  one.  The  language  used  is  simi- 
lar in  all  of  them,  and  they  all  contain  provisions  with  ref- 
*erence  to  the  issuance  of  patents  for  land  in  severalty.  In 
the  treaties  with  the  Otoes  and  Missouries,  and  with  the 
Omahas,  the  language  is,  "  The  President  may    *    *    • 
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iflsao  a  patent  to  each  person  or  family  for  each  assigned 
land,  conditioned  that  the  tract  shall  not  be  aliened  or 
leased  for  a  longer  term  than  two  years,  and  shall  be  exempt 
from  sale  or  forfeiture." 

With  the  Shawnees,  '^  Congress  may  hereafter  provide  for 
issuing  to  such  of  the  Shawnees,  as  make  separate  selec- 
tions, patents  for  the  same  with  such  guards  and  restric- 
tions, [*360]  as  may  seem  advisable  for  their  protection 
therein."  With  the  lowas,  '^  Congress  may  hereafter  pro- 
vide for  the  issning  to  snch  persons  patents  for  the  same 
with  guards  and  restrictions  for  their  protection  in  the  pos- 
session and  enjoyment  thereof" 

With  the  Kickapoos  and  the  Sacs  and  Foxes,  "  The  lands 
thus  assigned  may  hereafter  be  confirmed  by  patent  to  the 
parties  or  their  representatives,  under  such  regulations  and 
restrictions  as  Congress  may  prescribe." 

With  the  Easkaskias,  '^  Patents  for  the  lands  selected  by 
or  ibr  individuals  or  families  may  be  issued  subject  to  such 
r,estrictions  respecting  leases  and  alienation  as  the  President 
or  Congress  of  the  United  States  may  prescribe." 

With  the  Miamis,  ^'  The  president  may  cause  patents  to 
issue  to  single  persons  or  heads  of  families  for  the  lands 
selected  by  or  for  them,  subject  to  such  restrictions  respect- 
ing leases  and  alienation  as  the  President  or  Congress  of  the 
United  States  may  impose,  and  the  lands  eo  patented  shall 
not  be  liable  to  levy,  sale,  execution  or  forfeiture." 

With  the  Wyandottes,  ^'Kone  of  the  lands  thus  assigned 
and  patented  to  the  Wyandottes  shall  be  subject  to  taxa- 
tion for  a  period  of  five  years  from  and  after  the  organiza- 
tion of  a  State  government  over  the  territory  where  they 
reside,  and  those  of  the  incompetent  classes  shall  not  be 
aliened  or  leased  for  a  longer  period  than  two  years,  and 
shall  be  exempt  from  levy,  sale,  or  forfeiture,  until  other- 
wise provided  by  State  legislation,  with  the  assent  of  Con- 
gress." 

With  the  Chippewas,  the  President  may  ^  issue 
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to  them  for  the  tracts  so  assigned  to  them,  respectively; 
said  tracts  to  be  exempt  from  taxation,  levy,  sale  or  forfeit- 
ure, and  not  to  be  aliened  or  leased  for  a  longer  period  than 
two  years  at  one  time,  nntil  otherwise  provided  by  the  leg- 
islature of  the  State  in  which  they  may  be  situated,  with 
the  assent  of  Congress.  They  shall  not  be  sold  or 
[*361]  aliened  in  fee,  for  a  period  of  five  years  after  the  date 
of  the  patents,  and  not  then  without  the  assent  of  the  Pres- 
ident of  the  United  States  being  first  obtained/' 

With  the  Winnebagoes,  the  same  as  with  the  Chlppewas, 
except  that  the  time  within  which  the  lands  may  not  be 
sold,  is  extended  to  fifteen  years. 

Within  the  time  above  mentioned,  treaties  were  made 
with  the  Calapooias  and  Williamettes,  and  although  not 
negotiated  by  Mr.  Manypenny,  yet  executed  while  he  was 
Commissioner  of  Indian  Affairs,  which  contain  provisions 
similar  to  that  contained  in  the  treaty  with  the  Miamis. 
The  congressional  action  contemplated  by  the  treaties  with 
the  Shawnees,  the  lowas,  the  Easkaskias,  the  Kickapoos 
and  the  Miamis,  is  found  in  the  act  of  March  3d,  1859,  and 
is  in  these  words: 

"That  in  all  cases  where,  by  the  terms  of  an  Indian  treaty 
in  Kansas  territory,  said  Indians  are  entitled  to  separate  se- 
lections of  lands,  and  to  a  patent  therefor  under  guards, 
restrictions,  or  conditions  for  their  benefit,  the  Secretary  of 
the  Interior  is  hereby  authorized  to  cause  patents  therefor 
to  issue  to  such  Indian  or  Indians,  and  their  heirs,  upon 
such  conditions  and  limitations,  and  under  such  guards  or 
restrictions  as  may  be  prescribed  by  said  Secretary." 

The  treaties  may  be  divided  into  four  classes:  1st. 
Treaties  which  contain  no  restrictions  whatever;  2d.  Those 
which  prohibit  alienation  by  the  Indians  without  the  assent 
of  the  government;  3d.  Those  which  exempt  the  lands 
from  liability  to  levy,  sale,  execution,  or  forfeiture;  and  4th, 
Those  which  in  additition  to  all  this,  expressly  exempt 
lands  from  taxation.    Now  in  the  first  class  mentioned  it  is 
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very  plain  the  treaties  contain  no  exemption  of  the  lands 
from  taxation.  Whether  that  shonld  be  done  was  left  wholly 
in  the  discretion  of  Congress,  and  was  by  Congress  trans- 
ferred to  the  Secretary  of  the  Interior.  In  the  second 
class  the  treaty  itself  contains  a  prohibition  [*362]  against 
alienation  by  the  grantee.  In  the  third  class  the  prohibi- 
tion, in  terms  goes  farther,  extending  to  le^y,  sale,  or 
forfeiture;  and  in  the  fourth  class  the  word  ''taxation" 
is  added  to  the  terms  in  the  preceding  class.  Novr  is  it 
at  all  probable  tliat  Mr.  Manypenny  meant  no  more  by 
the  expression  used  in  the  fourth  class  than  those  employed 
in  the  second  and  third  classes?  The  treaties  of  the  first 
three  classes  had  been  negotiated  by  him  and  executed 
when  those  of  the  fourth  class  were  drawn.  Can  it  be  tliat 
he  meaitt  nothing  by  the  deliberate  addition  of  the  word 
''  taxation,"  or  is  it  to  be  presumed  that  the  President  and 
Senate  of  the  United  States  regarded  it  as  an  idle  word! 
If  the  Commissioner,  the  Pi'esident  and  the  Senate  under- 
stood the  terms  of  these  treaties  which  prohibit  alien- 
ation  to  impart  an  exemption  from  taxation,  is  it  likely 
the  one  would  have  deliberately  inserted  it,  and  that  the 
others  would  have  sanctioned  its  use?  We  think  not. 
Mr.  Manypenny  manifestly  intended  to  prohibit  what  he 
supposed  had  not  b«^n  provided  against  in  the  second  class 
at  least  If  he  had  considered  a  prohibition  against  aliena- 
tion by  the  Indians  a  sufficient  guaranty  against  taxation, 
he  would  not  have  added  the  exemption  in  terms.  That 
such  was  his  understanding  is  very  manifest  from  the  pro- 
visions of  the  treaty  with  the  Wyandottes.  The  Wyandottes 
were  divided  into  two  classes;  those  that  were  competent 
to  take  charge  of  their  own  affairs,  constituted  one  class, 
and  those  not  so  competent  were  included  in  the  other  class. 
Patents  conveying  the  absolute  title,  without  restriction, 
were  to  be  issued  to  the  first  class.  The  patents  to  be  issued 
to  the  other  class  were  to  contain  an  express  condition  that 
the  lands  were  not  to  be  sold  for  five  years,  and  not  then 
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without  the  express  consent  of  the  President.  TI.e  treaty 
farther  provides  that  the  lands  of  neither  class  should  be 
taxed  for  five  years  after  the  organization  of  the  State 
government  should  include  them.  A  special  prohibition 
was  necessary  [*368J  to  exempt  the  lands  of  the  first  class, 
but  it  was  not  necessary  to  extend  it  to  diose  of  the  second 
class  if  they  had  considered  the  restrictions  upon  the  power 
of  alienation  sufficient  to  that  end.  And  more  than  that, 
he  very  manifestly  intended  that,  notwithstanding  the  re- 
striction might  continue  longer  than  five  years  afber  the 
organization  of  the  State,  the  lands  were  not  for  a  greater 
length  of  time  to  be  exempt  from  taxation,  so  that,  taking 
the  whole  provision  together,  the  commissioner  did  not  con- 
sider restriction  upon  the  power  of  alienation  sufiicient  to 
exempt  the  property  irom  taxation.  Again,  under  the 
authority  vested  in  him  by  the  act  of  Congress,  it  was  com- 
petent for  the  Secretary  of  the  luterior  in  issuing  the  pat- 
ents to  the  Shawuees  to  have  exempted  the  lands  from  tax- 
ation. He  was  given  the  absolute  control  of  the  subject. 
He  was  doubtless  familiar  with  the  treaty  stipulations  we 
have  been  considering,  and  must  have  been  convinced  that 
there  was  at  least  room  for  a  doubt  as  to  the  efficacy  of  a 
simple  restriction  upon  the  power  of  alienation  as  an  ex- 
emption from  taxation.  Being  so  convenient,  had  he  in- 
tended that  these  lands  should  not  be  subject  to  taxation, 
he  would  probably  have  removed  all  doubt  by  inserting  a 
provision  to  that  effect  in  the  patent.  Not  having  done  so, 
the  inference  under  the  circumstances  that  he  did  not  in- 
tend the  lands  to  be  exempt  is  a  fair  one. 

If  the  lands  of  the  Shawuees  are  not  exempt  from  taxa- 
tion, it  is  unnecessary  to  argue  that  the  personal  property 
of  the  Indians  residing  thereon  is  not.  We  think,  there- 
fore, that  the  correctness  of  the  second  proposition,  to-wit: 
that  the  State  has  no  power  to  tax  the  property  of  these 
Shawuees,  is  not  vindicated  by  the  decision  of  the  courts  of 
New  York  or  of  the  Supreme  Court  of  the  United  States. 
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We  also  think  tbat  the  treaty  with  the  Shawnees,  the  act 
of  March  3d,  1854,  and  the  action  of  the  Secretary  of  the 
Interior  in  pursuance  thereof,  were  considered  in  the  light 
of  tbe  contemporaneous  action  of  the  government,  [*364]  and 
show  that  it  was  not  the  intention  that  these  lands  should 
be  exempt  from  taxation. 

Our  conclusion  then,  upon  the  whole  case  is,  that  the 
Shawnees  who  hold  their  Unds  in  severalty  under  patents 
from  the  government,  have  the  abstract  title  thereto;  that 
the  lands  are  subject  to  taxation,  unless  exempted  specifi- 
cally by  the  constitution  of  this  State,  or  by  some  para- 
mount law,  and  that  they  are  not  so  exempt. 

In  this  conclusion  we  are  sustained  by  the  decision  of 
Justice  McLean,  in  the  case  of  Lawry  v.  Weaver^  already 
referred  to.  That  was  a  proceeding  to  subject  to  sale  for 
the  payment  of  his  debt,  the  lands  of  an  Indian  chief,  who 
held  them  under  a  patent  containing  a  restriction  that  thegr 
should  never  be  aliened  by  the  grantees  or  his  heirs,  with- 
out the  consent  of  the  President  of  the  United  States.  In 
his  opinion  the  judge  said  that  by  the  restriction  "  the  land 
was  not  withdrawn  from  the  sovereign  action  of  the  State. 
Like  others  it  may  be  taxed  by  the  State.  *  «  *  This 
belongs  peculiarly  to  State  powers.  *  *  *  Except  by 
compact  or  the  voluntary  legislative  action  of  the  State, 
lands  within  its  limits  cannot  be  withdrawn  from  its  ordi- 
nary action."  The  judgment  of  the  oonrt  below  will  be 
.  affirm^ . 

All  the  justioeB  ooncnrring. 
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CoMMISaiOltBBS  OF  MlAHI  OOUKTT  T.  WaK-SSOP-FE-OHIB  BT  1l. 

1.  Indian  Lands:  Tr§atjf:  Miamis,  The  treaty  with  the  Miamis,  of  Ju|e 
b,  1854,  after  providing,  9iinilar  to  that  with  the  Shawnees,  that  d^* 
gress  may  anthotize  the  issaing  of  patents  for  the  selected  lands  under 
restrictions,  provides  that  the  lands  so  patented  **  shall  not  be  liable 
to  levy,  sale,  ezecation  or  forfeitare.  **  The  patents  contain  the  restric* 
tion  that  said  lands  shall  never  be  sold  or  conv^ed  by  the  grantee  or  his 
heirs,  without  the  ooij^t  of  the  Secretary  of  the  Interior  for  the  time 
being,  the  same  as  the  restrictions  in  the  patents  to  the  Shawnees. 

2. :  Taxation.    [♦365]   The  words  "levy,  sale,  and  forfeitare" 

nsed  therein  (treaty  with  Miamis),  have  reference  to  judicial  proceed- 
ings alone.  Held^  that  the  head-rights  of  the  Miamis  are  taxable  un- 
der the  State  laws.  - 

3.  Taxation:  Tax  salt,  etc.  Taxes,  like  a  judgment  are  a  mere  lien 
upon  land  to  be  enforced  by  sale,  and  the  title'  passes  and  can  pass  by 
sale  alone;  there  can  be  no  redemption  until  after  sale. 

4.  Miami  Tbsatt:  Tax  sale.  A  tax  sale  is  in  no  sense  a  forfeiture 
within  the  meaning  of  that  word  as  used  in  the  treaty  with  the  Miamis. 

5.  Definition.  When  used  with  reference  to  judicial  proceedings,  in 
civil  matters,  the  words  "levy  and  sale  "  are  equivalent  to  the  word 
"execution,"  and  each  expression  means  the  subjecting  of  property 
to  the  satisfaction  of  a  judgment. 

Error  from  Miami  Distrust  Court. 

Thb  facts  in  this  case  were  similar  to  the  facts  in  the  pre- 
ceding case  of  BUte-Jacket  v.  The  GomWs  of  Johnson 
County  (antey  p.  294),  the  only  diflference  in  the  two  cases 
being  the  di£ferent  wording  of  the  treaties  in  the  respect  in- 
dicated in  the  sabjoined  opinion  of  the  court.  The  two  oases 
were  submitted  at  the  same  time  and  considered  together. 
The  briefs  and  arguments  in  the  preceding  case  were  used 
in  this  with  some  additions  indicated  below.  A  perpetual 
injunction  on  the  collection  of  the  taxes  was  granted  by 
the  court  below  and  the  case  brought  here  to  reverse, that 
order. 


NoxB^--TliiioiMi«v«ned1>jT7]iltadStilM8iipr«iitO<niKt.   {ThsKamas 
WaU,  787.   Bee  note  to  Slue^aeM  v.  Johtmon  County,  ants,  p.  9M.) 
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W.  jR.  Wag€taffds  S.  0.  Thatcher,  for  plaiutiif  in  error: 

*t.  The  words  "levy,"  " sale,"  " executioift  "  and  "  for- 
re,"  are  familiar  words  with  fixed  meaning,  except  the 
word  '^  sale,"  which  signifies  the  disposition  of  property  by 
varioas  methods.  This  arabigaity  gives  risid  to  all  the  diffi- 
calties  in  this  case. 

2d.  Levy:  defined  the  seizure  of  prdpiTty;  the  raising 
of  money  for  which  execation  has  issued.  It  is  simply  the 
[*36fi]  act  whereby  the  officer  takes  contrt/l  of  property  of 
the  judgment  debtor  by  virtue  of  the  execution^  for  the 
purpose  of  sale.  Tliis  is  one  step  towards  fulfilling  the 
mandate  of  the  court  whence  the  execution  issued. 

3d.  ''  Execution"  as  used  in  the  treaty  means  the  writ 
whereby  the  officer  is  authorized  to  curry  into  effect  the 
judgment  of  the  court — the  process  by  which  seizure  is 
made  to  satisfy  by  sale  the  judgment.  While  at  common 
law  there  were  various  kinds  of  executions,  there  were  none 
that  touched  the  title  to  land,  as  to  pass  it.  (4  Kent  Com.« 
429.)  It  is  a  creature  of  modern  legislation.  '^  It  is  the  life 
of  the  law,"  especially  in  this  country;  the  efiTective  instru- 
ment whereby  the  finding  and  jndgmeat  of  the  court  is 
consummated — based  upon  an  adjudication — follows  a  con- 
test wherein  there  was  a  plaintiiF  and  a  defendant,  an  ac- 
cused and  an  accuser,  and  only  affects  the  property  of  the 
losing  party. 

4th.  The  exact  force  of  "  forfeiture  "  used  in  the  treaty 
it  is  difficult  to  determine.  As  to  lands  there  are  four  kinds 
of  forfeitures,  viz:  by  commission  of  crime,  by  alienation 
contrary  to  law  (now  obsolete),  by  non -performance  of  con- 
ditions annexed  to  the  estate,  and  by  waste.  The  last  kind 
cannot  be  intended,  for  the  Miamis  could  hardly  be  tenants  to 
them'selves.  (Bouv.  L.  Die,  '*  Forfeiture:"  4  Kent  Com., 
426  )  Tlie  word  as  used  can  only  refer  to  treason,  where- 
upon it  should  not  be  in  the  power  of  the  future  State  to 
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declare  these  lands  forfeited  to  the  State  for  the  aote  of 
patentees. 

As  to  all  these  qnestions  it  is  evident  there  can  be  neither 
levy,  execution  nor  forfeiture,  except  they  be  founded  on 
judicial  proceedings  in  which  the  grantee  of  the  particular 
lands  sought  to  be  nsed  or  taken  was  a  party.  They  are  all 
founded  on  the  idea  of  a  broken  obligation  of  some  kind  of 
the  grantee,  which  the  courts  would  enforce  against  hinu 

The  provision  in  the  treaty  exempts  these  lands  from  the 
operation  of  these  adjudications,  [^367]  taken  in  its  broad- 
est latitude.  It  is  insisted,  however,  that  there  is  nothing 
in  the  constitution  or  laws  of  Kansas  or  in  the  act  of  admis- 
sion binding  on  the  State,  or  in  the  constitution  and  laws  oi 
the  United  States,  that  makes  this  treaty  provision  obliga- 
tory on  the  State  or  deprives  the  State  courts  of  their  juris- 
diction.   (  United  States  v.  Gisna^  1  McLean,  260.) 

But  giving  these  terms  their  broadest  construction,  they 
are  simply  exemption  from  the  incurred  obligation  of  the 
grantee.  They  free  his  land  from  the  payment  of  his  debts 
or  liabilities. 

5th.  If  the  word  ^^sale"  used  in  the  treaty  is  to  be  con- 
strued with  tbe  other  accompanying  words,  and  as  they  ob- 
viously must  be  construed,  the  intent  is  manifest.  The  word 
sale  simply  refers  to  the  concluding  act  of  the  officer  who 
has  levied  upon  the  land  by  virtue  of  his  execution  and,  in 
pursuance  thereof,  sells  it. 

It  is  certain  that  "  execution  and  levy  *'  refer  to  judicial 
proceedings;  they  would  be  worthless  without  a  sale;  the 
natural  order  of  the  proceeding,  is  execution,  levy,  sale. 
This  construction  is  a  fair  one;  the  most  natural,  and  best 
fulfills  the  doctrine  of  construction;  makes  the  phrases  all 
consonant,  one  with  the  other,  and  leaves  the  law  itself 
valid. 

It  is  a  judicial  "sale  ^  under  and  by  virtue  of  a  judg- 
ment against  the  grantee  that  is  provided  against  The  rea- 
son is  obvious;  it  was  to  prevent  the  improvident  grantee 
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from  incomng,  needless  obligations  on  the  Btrengtb  of  his 
ownership. 

Bat  a  tax  is  notc.assessed  upon  the  individnal;  it  is  upon 
the  land  itself.  Ko  reeponsibilitj  of  the  indvidnal  is  looked 
to.  If  the  ta3t  OB  the  land  fails,  no  recoarse  is  had  or  left 
pn  the  owner,  yet  a  lien  by  law  is  established  on  the  land 
itself. 

,  That  all  kinds  of  sales  are  not  prohibited  by  the  treaty 
is  evident  from  the  clause  preceding  die  one  in  question, 
[*368]  providing  that  the  grantee  may  make  voluntary 
*  sales  "  under  certain  restrictions. 

If  the  prohibitory  clause  in  question  includes  all  "sales," 
this  preceding  clause  and  its  restrictions  amount  to  noth- 
ing. It  will  not  be  presumed  that  it  was  intended,  in  two 
clause^,  to  provide  for  the  same  thing.  Besides,  if  this  is 
to  be  held  a  prohibition  to  tax  these  lands,  then  they  un- 
piist-akably  come  under  the  doctrine  announced  in  State  of 
Nem  Jersey  «.  WiUon  (7  Oraneh,  164).  It  is  a  covenant 
running  with  the  land  and  is  good  in  the  hands  of  pur- 
chasers. 

Wilson  ShannoTi^  for  defendants  in  error: 

For  defendants,  it  was  contended,  that  the  word  "sale,'* 
used  in  tlie  clausei  of  the  treaty  in  question,  included  all 
sale8,'n6t  only  judicial  and  voluntary,  but  those  made  pur- 
suant to  any  law,  or  for  non-payment  of  tazes^  except  those 
sales  otherwise  iu  the  treaty  provided  for;  that  the  whole 
treaty  was  to  be  taken  and  construed  together,  and  that,  as 
there,  was  nothing  in  the  treaty  indicating  that  the  lauds 
might  be  taxed,  that  the  use  of  the  word  "sale,''  precludes 
the  idea  that  it  was  the  intent  that  they  should  be  taxed. 
Exemption  from  sale  for  taxes  is  virtually  an  exemption 
from,  taxation.  .  Besides,  the  use  of  the  words  "execution" 

•  •  •  •  . 

iEind  ^leyy^^  are  sufficient  to  prohibit  judicial  sales. 
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The.  opinion  of  the  court  was  delivered  by 

•  •  * 

Obozibb,  O.  J. — There  is  bnt  one  point  of  differenoe  be- 
tween this  case  and  the  case  of  Charles  Blue-Jaeket  v.  The 
Commimoners  of  Johnson  County  {ante^  p.  294),  decided 
at  the  present  term.  The  treaty  with  the  Shawnees  provides 
that  Congress  may  aathorize  the  issuing  of  patents  for  the 
selected  lands  under  restrictions,  under  which  the  restriction 
adopted  was  that  the  lands  should  never  be  sold  or  aliened 
by  the  grantees  or  their  heirs,  without  the  consent  of  the 
Secretary  of  the  Interior.  The  treaty  with  the  Miamis, 
after  [*869j  a  similar  clause,  provides  that  the  lands  eo  pat- 
ented, should  not  be  liable  to  levy,  sale,  execution  or  for- 
feiture. The  patents  contain  the  same  restriction  that  is 
inserted  in  the  patents  to  the  Shawnees.  In  the  case  refer- 
red to,  it  was  held  that  the  restriction  in  the  patent  did  not 
operate  to  exempt  the  lands  from  taxation.  In  this  case  it 
is  contended  that  the  provision  above  quoted  has  that  effect. 
Whether  these  lands  are  taxable  depends  upon  the  con- 
struction to  be  given  the  phrases  levy,  sale,  execution,  or 
forfeiture.  They  would  ordinarily  be  held  to  refer  to  judi- 
cial proceedings,  yet  the  first  two  might  be  appropriately 
used  with  reference  to  taxation,  consequently  the  sense  in 
which  they  were  intended  to  be  understood  cannot  be  satis- 
factorily determined  from  the  words  alone;  other  lights, 
must,  if  accessible,  be  made  available  to  that  end.  The 
tj-eaty  with  the  Miamis  was  executed  Jan.  5,  1854;  with  the 
Wyandottes,  Jan.  31,  1855;  with  the  Chippewas,  Feb.  22, 
1855;  and  with  the  Winnebagoes,  Feb.  24,  1855,  and  all  of  '* 
them  were  negotiated  by  George  W.  Manypenny,  Esq.,  as 
commissioner,  on  the  part  of  the  United  States,  who  at  the; 
time  was  the  United  States  Oommissioner  of  Indian  Affairs. 
A  comparison  of  the  languajge  used  in  those  treaties,  upon 
the  subject  under  consideration,  ought  to  famish  some 
guide  in  the  interpretation  of  the  phrase  cited  from  the 
treaty  with  the  Miamis.     The  language  used  in  each  is  as 
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follows :  In  the  treaty  with  the  Wyandottes,  "none  of  the 
lands  to  be  thns  assigned  and  patented  to  the  Wyandottes 
should  be  subject  to  taxation  for  a  period  of  five  years  from 
and  after  the  organization  of  a  State  government  over  the 
territory  where  they  reside,  and  those  of  the  incompetent 
classes  shall  not  be  aliened  or  leased  for  a  longer  period 
than  two  years,  and  shall  be  exempt  from  levy,  sale,  or  for- 
feiture, until  otherwise  provided  by  State  legislation,  with 
the  assent  of  Congress/' 

[*370]  With  the  Ohippewas,  "said  tracts  to  be  exempted 
from  taxation,  levy,  sale  or  forfeiture." 

With  the  Winnebagoes,  precisely  like  that  with  the 
Chippewas. 

These  differ  from  that  with  the  Miamis  only  in  that  the 
word  "execution"  is  omitted,  and  the  word  "taxation"  sup- 
plied. That  this  was  the  result  of  accident,  or  inadvertence, 
certainly  ought  not  to  be  presumed,  nor  will  it  be  so  pre- 
sumed after  a  careful  examination  of  the  provision.  When 
used  with  reference  to  judicial  proceedings  in  civil  matters, 
the  words  "levy  and  sale"  are  equivalent  to  the  word  "ex- 
ecution." Each  expression  means  the  subjecting  of  prop- 
erty to  the  satisfaction  of  a  judgment,  and  the  use  of  both 
would  be  tautology.  In  the  formation  of  the  last  of  these 
treaties  it  cannot  be  doubted  that  the  intention  was  to  ex- 
empt the  lands  from  judgment-sale.  If  such  was  the  inten- 
tion, the  expression- of  it  must  be  found  in  the  exemption 
from  "levy  and  sale."  The  word  "execution"  having  been 
omitted,  there  is  no  other  word  or  words  left  that  will  ex- 
press such  intention.  That  such  was  the  purpose  is  further 
made  manifest  by  the  addition  of  the  word  "taxation." 
Exemption  from  taxation  necessarily  implies  exemption 
from  sale  for  taxes,  and  no  other  word  is  necessary  to  that 
end.  Having  provided  that  the  lands  shall  be  exempt  from 
taxation,  to  provide  also  that  they  shall  not  be  subject  to 
sale  for  taxes,  would  be. a  work  of  supererogation.  Such  an 
undibcriminating  use  of  language  ought  not  to  be  attribu- 
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ted  to  any  man  in  pablio  position,  much  less  a  man  of  Mr. 
Manypenny's  intelligence. 

The  same  remarks  apply  with  equal,  if  not  greater,  force 
to  the  use  of  the  word  "forfeiture.'^  If  the  lands  were  not 
to  be  subject  to  sale  for  taxes,  they  could  not  be  forfeited 
for  their  non-payment,  and  besides,  the  word  "forfeiture" 
properly  understood,  can  have  no  application  to  taxation. 
Lands  are  not  forfeited  by  the  non-payment  of  [^371]  taxes. 
The  State,  by  such  omission,  acquires  no  title  to  them. 
Taxes,  like  a  judgment  of  a  court  of  record,  are  a  mere  lien 
upon  the  land,  to  be  enforced  in  both  instances  by  a  sale, 
and  the  title  passes,  and  can  pass,  by  such  sale  alone.  There 
can  be  no  redemption  by  the  owner  until  after  a  sale,  for 
the  reason  that  until  that  time  the  title  is  still  in  him,  and 
there  is  nothing  to  be  redeemed.  After  they  are  due  and 
before  the  sale,  he  may  pay  the  taxes  and  discharge  the  lien, 
but  there  is  in  no  sense  a  redemption.  The  State,  or  other 
authority  imposing  the  taxes,  may  become  the  purchaser  at 
the  sale,  but  until  they  are  so  purchased  no  title  to  the  land 
vests  in  such  authority.  Until  there  be  a  sale,  every  vestige 
of  title  remains  in  the  individual,  and  the  lands  are  subject 
to  a  mere  lien  for  the  taxes.  It  need  not  be  argued  that 
the  sale  is  in  no  sense  a  forfeiture. 

We  think,  therefore,  the  conclusion  is  irresistible  that 
the  words  "levy,  sale,  and  forfeiture,"  as  used  in  the  three 
treaties  referred  to,  have  reference  to  judicial  proceedings 
alone.  What  good  reason  can  be  given  for  attributing  to 
them  a  different  signification  where  they  occur  in  the  treaty 
with  the  Miamis.  They  were  used  with  reference  to  like 
subject-matters,  were  very  probably  written  by  the  same 
hand,  were  approved  by  the  same  President,  under  the  ad- 
vice of  the  same  Senate,  and  all  was  done  within  a  period 
of  eight  months,  and  there  is  no  presumption  or  rule  of 
construction,  that  we  are  aware  of,  requiring  a  different  in- 
terpretation. Under  such  circumstances,  the  court  feels 
compelled  to  attribute  to  them  a  like  meaning  in  all  the 
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treaties;  we  are  of  opinion,  therefore,  that  the  lands  in 
question  are  subject  to  taxation  nnder  the  laws  of  the  State, 
and  that  the  District  Court  erred  in  rendering  judgment  in 
favor  of  the  plaintiffs  below.  That  judgment  will  be  re- 
versed. 
All  the  justices  <y>ncurring. 


[*872]  Patbiok  Meaghbb  v.  Thomas  Moboak. 

1.  CouNTER-CLAiu:  Pleodinff,  Under  the  Civil  Code  (as  under  the 
practioe  before  the  Code)  pleading  the  '* common  counts**  for  goods 
sold  and  delivered,  work  and  labor  done,  money  had  and  received,  etc., 
constitutes  a  sufficient  setting  forth  of  a  cause  of  action;  so  heldj  where 
objections  were  made  to  evidence  establishing  a  counter-claim  so 
pleaded,  no  motion  under  section  128  of  the  Civil  Code  for  a  more 
specific  plea,  and  no  objections  to  the  plea  having  been  made.  (Clark 
».  Fensky^post,  *389;  Barrows  v.  Brown,  25  Eas.,  411.) 

2.  Waiver:  Pleading.  The  plaintiff  waived  all  objections  to  such  a 
pleading  for  ind'efiniteness  by  proceeding  to  trial.  (Illustrated,  see 
L.  L.  dt  G.  R,  R.  Co.  v.  Leahy,  12  Kae.,  125;  W.  P.  Co,  v,  Murray,  24 
Kas.,  66.) 

Error  from  LeavenAJoarih  District  Gov/rt, 
Thb  pleading  of  the  counter-claim  was  as  follows: 

"  Tfmrd.  And  for  a  further  and  third  defense,  the  said 
defendant  alleges  that  at  the  time  of  the  commencement  of 
this  action  the  said  plaintiff  was  indebted  to  this  defendant 
in  (a  certain  sum  named)  for  the  work  and  services  of  de- 
fendant before  then  done,  and  performed  for  said  plaintiff 
at  his  request;  also  for  the  further  sum  of  (giving  it)  paid, 
laid  out  and  expended  by  defendant  for  said  plaintiff  at  his 
request;  also  in  the  further  sum  of  (giving  it)  for  so  mnch 
money  before  that  time  had  and  received  by  said  plaintiff 
to  and  for  his  use;  and  the  defendant  alleges  that  the  said 
plaintiff,  although  often  requested,  has  not  paid  the  several 
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8nmB  of  money  or  either  of  them,  or  aay  part  thereof,  bat 
the  Bame  is  and  now  remains  wholly  unpaid.  Wherefore,** 
etc.  , 

To  maintain  this  defense  the  defendant  was  8w6m  and 
asked  ^^  to  state  to  the  jniy  what  he  knew  about  the  indebt- 
edness of  the  plaintiff  to  the  defendant  at  the  time  of  the 
commencement  of  the  snit,  for  any  work  or  labor,''  etc. 
The  plaintiff  objected  to  the  question,  which  objection  was 
sustained,  and  the  ruling  excepted  to.  The  defendant  then 
offered  to  prove,  that  at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  was  indebted  to  defendant  therefor 
in  the  sum  of,  etc  Same  objection,  ruling  and  exoeptionsi; 
[*373]  verdict  for  the  plaintiff  below  and  motion  for  new 
trial  overruled.  Other  facts  appear  in  the  opinion  of  tha 
court.  I 

Hemingray  dk  GambM,  for  plaintiff  in  error. 

Ludhim  dk  Wheat,  for  defendant  in  error: 

The  counter-claim  set  up  in  the  answer,  of  which  evi- 
dence was  attempted  to  be  given,  was  an  accounty  no  copy 
of  which  had  been  set  forth  in  the  pleading  as  required  by 
the  Code  (section  132,  Oomp.  L.,  100.)  The  answer  on  its 
face  does  not  contain  a  statement  of  facts  constituting  a  de- 
tense  (as  required  by  section  91,  Oivil  Code),  but  is  a  suc»- 
cession  of  allegations  of  conclusions  of  law.  >  :. 

The  opinion  of  the  court  was  delivered  by 

Safford,  J. — The  principal  question  presented  by  the 
record  in  this  case  is  whether  or  no  the  common  counts  for 
goods  sold  and  delivered,  work  and  labor  done,  money  had 
and  received,  etc.,  when  set  out  in  a  pleading,  under  the 
Code,  contain  each  in  itself  facts  sufficient  to  constitute  a 
cause  of  action  or  grounds  of  defense. 

We  are  of  the  opinion  that  this  manner  of  pleading  is 
sufficient  under  the  Code,  as  it  was  under  the  practice  before 
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the  Oode.  To  illustrate,  take  the  plea  objected  to  in  this 
case.  It  alleges  an  indebtedness  of  the  plaintiff  to  the  de- 
fendant at  the  commencement  of  the  suit,  and  also  states 
the  tacts  out  of  which  it  arose.  Then  follow  allegations  of 
demand,  non-payment  and  prayer  for  judgment.  These 
allegations,  if  established  by  proof,  would  most  certainly 
show  a  right  to  recover,  and  this  is  all  the  Code  requires. 
But  if  the  opposing  party  objected  to  the  plea  in  this  form, 
he  could,  under  the  Code,.moye  to  have  it  made  more  specific 
(section  128),  and  failing  to  avail  himself  of  this  privilege, 
he  certainly  ought  not  to  be  permitted  to  deprive  the  other 
party  of  the  benefit  of  his  defense. 

In  this  case  the  plaintiff  objected  to  any  testimony  being 
given  by  the  defendant  under  his  third  ground  of  defense, 
[*374]  because  it  was  stated  in  the  form  of  the  common 
counts,  and  the  court  sustained  the  ruling.  We  think  the 
court  erred  in  so  doing.  The  testimony  offered  should  have 
gone  to  the  jury,  and  the  more  especially  since  the  plaintiff 
had  interposed  no  objection  at  all  to  the  plea,  but  had  replied 
to  it  and  entered  upon  the  trial.  Holding,  as  we  do  that 
such  plea  was  snfScient,  the  plaintiff  waived  any  objection 
he  might  have  had  to  it  on  account  of  indefiniteness  or  un- 
certainty by  proceeding  as  he  did. 

The  judgment  of  the  District  Oourt  is  reversed  and  the 
cause  remanded  with  instructions  to  sustain  the  motion  foi 
a  new  trial. 

All  the  justices  concurring. 
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Oathsbinb  Swabtzxll  kt  al.  y.  Sally  Rooebs. 

1.  Indiah  Lands:  Partition:  JufHsdietion,  In  an  action  by  one  Shaw- 
nee Indian  aflrainst  another  for  partition  of  real  property,  which  had 
been  patented  by  the  United  States  to  an  ancestor,  another  Shawnee, 
the  record  failing  to  set  oat  the  patent  or  to  show  under  what  treaty  it 
was  made,  held,  that  the  court  cannot  presame  it  contained  restrio- 
tions;  held,  that  the  fact  that  the  parties  are  Shawnees  did  not  de- 
prive  the  District  Court,  nor  does  it  forbid  the  Supreme  Court,  from 
exercising  jurisdiction  either  as  to  parties  or  sutgect-matter. 

2.  New  Tiual:  Several  grounds:  Case  at  bar.  On  exceptions  to  a  ruling 
of  the  court  below,  on  a  motion  for  a  new  trial,  held:  Ist.  That  '*  in- 
sufficiency of  the  evidence  to  sustain  the  finding  of  the  court,**  as  a 
ground  for  a  new  trial,  was  not  made  out,  the  record  showing  that 
there  was  testimony  in  the  case  warranting  the  finding.  2d.  That 
**  surprise  *'  as  a  ground  for  a  new  trial,  growing  out  oi  the  sudden  ill- 
ness of  the  witness,  was  not  sufficiently  made  out,  the  record  failing  to 
show  what  the  witness  would  swear  to;  the  court  was  not  bound  to 
take  the  statements  of  counsel  thereof.  8d.  That  "  newly  discovered 
evidence  *'  as  a  ground  for  a  new  trial  was  not  sufficiently  sustained, 
the  record  showing  that  such  evidence  was  known  to  the  party  before 
the  close  of  the  trial,  and  was  not  offered,  and  the  proposed  testimony 
was  purely  negative  and  cumulative.* 

[*375|  3.  Another  Trial:  Ejectment,  Section  574  of  the  Civil  Code,  au- 
thorizing a  new  trial,  of  course,  in  certain  cases,  applies  only  where  suit 
is  brought  for  the  possession  of  real  property  under  chapter  1,  Title  18 
of  the  Code,  and  does  not  apply  to  the  action  provided  in  that  chapter 
by  one  in  possession  against  a  person  claiming  an  adverse  interest  for 
the  determination  thereof,  nor  an  action  for  partition.* 

EfTOT  from  Wyandotte  District  Court. 

This  was  a  petition  to  the  District  Conrt  of.  .Wyandotte 
county,  for  a  partition  of  real  estate,  situated  in  the  ''  Shaw- 

[1]  Whn  ttieonlj  enor  Mtlgnati  In  »  petttkm  In  acror,  It  that  tlia  Uiitxtoi  Ooart  «md 
ttt  0T«miUsg  ft  motion  for  »  new  txlal,  f onnded  upon  the  gronnd  that  the  ▼erdict  it 
■gitnet  Ihe  law  and  the  evideaoe^  and  wherai  alter  an  Inapeotkm  of  Ihe  «atire  reeord 
of  the  oaae^  Itia  foond  that  the  evldanoe  la  oonfllotlng,  and  that  there  ia  not  a  great  pre- 
pondnanoe  of  the  erldenoe  agafaiat  the  verdiot,  and  that  the  Terdict  ia  not  agahiit  the 
lam,  the  Svpreme  Court  win  not  dJatorb  the  order  of  the  OMriot  Court  oftarmling  the 
motion  for  a  new  tilaL  (27.  P.  B.  Co.  v,  CoULweU,  6  Kaa.,  82;  Boee  v.  WiUiame,  Id., 
4SS.) 

[3]  ThepKOTiaioQBof  iSOSof  theOodeforaiMttMr  idal  apply  only  to  aetlooa  hnmght 
oadar  ||  fiM.  606  of  the  Code,  {^orthrup  «•  Bomary,  6  Kaa.,  910;  Blael/ord  «•  £ot«- 
riOg^,  10  Eaa^  103 ;  Main  w.  Payne,  17  Kaa.,  610.)  When  too  late  to  aak  flor  anothv  trial, 
{Aftdenon  «.  Kent,  UXm., 907.) 
24— 8  KAN. 
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nee  Reservation  "  bj  treaties  of  1854,  m  that  county.  The 
record  shows  that  it  was  agreed  that  the  lands  describe  in 
the  petition,  of  which  partition  was  asked,  "  were  duly  pa- 
tented to  Capt.  Joseph  Parks,  who  was  a  Shawnee  Indian, 
and  that  the  parties  to  the  action  claiming  throngh  Parks, 
are  all  Shawnees." 

Evidence  was  introduced  tending  to  show  a  marriage  be- 
tween the  mother  of  plaintiff  and  Joseph  Parks,  which  was 
also  contradicted  by  other  evidence.  Other  facts  appear  in 
the  opinion. 

Jesee  Cooper j  for  plain tifb  in  error: 

1st.  The  State  courts  have  no  jurisdiction  either  of  the 
subject-matter  or  of  the  parties.  By  article  1  of  treaty  of 
1854  of  the  Shawnees,  the  sovereignty  of  the  tribe  is  ac- 
knowledged, and  their  territory  expressly  exempted  from 
the  operation  of  our  State  constitution.  (Act  of  Admis- 
sion, Oonip.  L.,  75,  sec.  1.)  State  courts  nor  legislatures 
have  power  or  control  over  members  of  Indian  tribes  so 
long  as  tribal  relations  are  maintained.  {Johnson  v.  Mcln- 
toshy  8  Wheat.,  543;  Fletcher  v.  Pecky  6  Oranch,  142, 143; 
Worcester  v.  State  of  Georgia^  6  Pet.,  515;  Cherokee  Na- 
tion V.  The  State  of  Georgia,  1  Pet.,  1;  3  Kent  Com.,  382 
to  386;  Id.,  387  to  400.)  This  territory  having  formerly  be- 
longed to  Spain,  then  to  France,  was  subject  to  the  laws 
[*376]  of  those  government  when  they,  had  control.  (Camp- 
hell  V.  Eatl,  1  Cow.,  204;  Story  Confl.  L.,  19.)  The  laws 
of  descent  of  the  governments  obtained  until  changed.  No 
change  was  made  until  after  the  treaty  of  1854.  Hence  the 
French  rule  of  community  of  interest  in  the  estate  pre- 
vailed, and  governs;  that  is,  the  wife  of  Parks  at  the  time 
he  acquired  the  land  took  an  undivided  moiety.  The  laws 
of  Kansas  relating  to  descents  are  not  applicable.  Custom 
of  the  Shawnees  did  not  govern  so  as  to  affect  this  case. 

2d.  The  evidence  proving  the  marriage  between  plaint- 
iff's mother,  Ya-ha-ma  Mudeater,  and  Parks,'  was  not  snf- 
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fieient.  in  that  the  only  .witness  referring  to  it,  Mrs,  Silver- 
heels,  was  incompetent,  from  the  fact  that  she  was  only  ten 
years  old  when  it  took  place — ^near  sixty  years  ago,  and  her 
evidence  is  contradicted,  and  Parks  shown  to  have  been 
the  hnsband  of  other  women. 

Sd.  The  defendant  below  had  a  right  to  another  trial  by 
giving  notice  on  the  joamal,  under  section  574  of  the  Oode. 
(Oomp.  L.,  224.)  This  proceeding  is  for  the  recovery  of 
real  property.  {How  v.  Blanden,  21  Vt.,  815;  H<mUy  v. 
Zosser J 18  Yt,  320.)  The  proceeding  is  binding  on  the 
parties.  It  is  to  recover  title;  possession  may  be  recovered 
by  proceeding  for  "  forcible  detainer."  The  claims  of  the 
parties  are  adverse. 

4th.  The  motion  for  a  new  trial  should  have  been 
granted.  The  sickness  of  witness  Brown  was  a  surprise 
beyond  the  control  of  court  and  parties.  (Comp.  L.,  174.) 
Besides,  the  evidence  was  not  sufficient. 

Wilson  Shannon  and  W.  0.  MoDowellj  for  defendant  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Cbozibb,  0.  J. — ^Three  reasons  are  assigned  in  the  argu- 
ment for  reversing  the  judgment  of  the  court  below:  First, 
The  court  had  no  jurisdiction  of  the  parties  or  subject-mat- 
ter. Second.  The  motion  for  a  new  trial  ought  to  have 
been  sustained.  Third.  The  demand  of  another  trial  ought 
to  have  been  allowed. 

[*377]  I.  Tlie  question  of  jurisdiction  does  not  seem  to 
have  been  presented  to  or  passed  upon  by  the  court  below. 
It  is  raised  here  for  the  first  time.  The  record  does  not  con- 
tain the  patent  issued  to  Joseph  Parks,  the  ancestor,  for  the 
lands  in  controversy;  nor  does  it  appear  that  he  had  them 
under  the  treaty  of  May  10th,  1854,  with,  the  Shawnees.  It 
may  b^  that  he  did  so  acquire  them,  and  that  the  patent 
contained  restrictions,  limitations,  or  conditions  as  contem- 
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plnted  by  that  treaty;  but  we  cannot  presnme  the  existence 
of  Buch  facts.  lie  may  hare  acquired  them  by  purchase 
out  of  the  lands  the  treaty  required  to  be  sold.  The  record 
is  silent  upon  the  subject,  and  this  court  has  no  other  acces- 
sible source  of  information.  The  fact  that  the  contestants 
are  Sliawnee  Indians  did  not  deprive  the  District  Court  nor 
does  it  forbid  to  this  court  the  exercise  of  jurisdiction  either 
as  to  parties  or  subject-matter.  That  the  property  belongs 
to  Indians  is  not  sufficient  to  place  it  beyond  the  jurisdic- 
tion of  the  State  courts;  and  if  the  subject-matter  be  within 
their  jurisdiction,  the  parties,  whether  Indians  or  white 
men,  have  the  right  to  litigate  about  it  therein. 

II.  The  motion  for  a  new  trial  was  predicated  upon  three 
grounds:  Ist.  The  finding  of  the  court  was  not  sustained 
by  sufficient  evidence.  2d.  Surprise.  3d.  Newly  discuv- 
ered  testimony.  Of  these  in  the  order  stated:  Ist  It  has 
been  repeatedly  held  by  this  court,  and  is  the  law  every- 
where, that  a  judgment  of  an  interior  court  will  not  bo  dis- 
turbed on  the  ground  that  the  verdict  of  a  jury,  or  finding 
of  the  court,  is  not  sustained  by  sufficient  evidence,  if  tliere 
was  any  testimony  which,  if  true,  would  warrant  the  verdict 
or  finding;  any  other  rule  of  law  would  operate  to  endow 
this  court,  which  wa<«  intended  as  a  tribunal  for  the  correc- 
tion of  errors  of  law  alone,  with  the  functions  of  a  jury;  and, 
in  effect,  convert  it  into  a  nisi  prius  court.  Neither  the 
present  incumbents  nor  the  members  of  the  bar  generally, 
it  is  presumed,  are  prepared  for  a  judicial  [*378]  metempsy- 
chosis, which  must  result,  not  only  in  disaster  to  the  judicial 
system  of  the  State,  but  operate  to  repeal  the  constitution 
itself. 

That  there  was  testimony  in  this  case  warranting  the 
finding  of  the  court,  is  too  apparent  for  argument;  not  onlj 
that,  it  is  difficult  to  see  how  any  man  of  intelligence,  on 
or  off  the  bench,  could  have  come  to  a  different  conclu- 
sion. Most  of  the  testimony  is  full,  circumstantial,  and 
clear  upon  the  point  in  issue,  while  the  discrepancies  are 
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mnoh  leas  than  ought  to  have  been  expected  in  detailing 
traneaotions  coming  through  a  period  of  fifty  years  or 
more. 

2d.  The  surprise  complained  of  was  the  sudden  illness  of 
a  witness.  It  is  unnecessary  to  consider  the  question  of  dil- 
igence, inasmuch  as  the  materiality  of  the  testimony  of  the 
witness  is  not  shown.  The  court  had  a  right  to  know  what 
he  would  swear  to,  in  order  to  judge  of  its  materiality,  and 
was  not  bound  to  take  the  statement  of  counsel  or  client  in 
that  behalf.  The  proposed  testimony  may  have  been  wholly 
irrelevant,  or  entirely  incompetent. 

3d.  The  newly  discovered  testimony  was  known  to  the 
plaiutitf  in  error  before  the  case  was  submitted  to  the  jury, 
and  indeed  before  the  production  of  the  evidence  was  closed. 
At  the  commencement  of  the  trial  an  order  had  been  made 
tor  the  separation  of  the  witnessess,  but  the  newly  discovered 
evidence  was  not  then  known  to  the  plaintiffs,  and  conse-  ^ 

quently  the  person  in  possession  of  it  was  not  included  in  the 
order  of  the  court.  It  does  not  appear,  however,  that  he 
heard  a  word  of  the  testimony  of  the  other  witnesses,  or  that 
any  attempt  was  made  to  get  in  ?U8  testimony.  Had  he  been 
offered  as  a  witness,  it  may  have  been  that  tli.e  court  in  the 
exercise  of  its  discretion,  would  have  allowed  him  to  be 
sworn,  or  the  opposite  party  might  have  waived  any  object- 
tion  to  histestiiying,  which  they  probably  would  have  done, 
the  witness  leaving  been  an  attorney  of  the  court.  As  no 
effort  was  made  in  [*379]  that  direction,  no  diligence  was 
shown;  added  to  this,  the  proposed  testimony  was  purely 
negative  in  its  character,  and  merely  cumulative. 

III.  Chapter  1,  of  Title  XVIII  of  the  Code,  provides 
for  two  classes  of  actions  concerning  real  property;  one 
where  suit  is  brought  by  a  person  in  possession  against  a 
person  who  claims  an  inferest  adverse  to  him,  for  the  pur- 
pose of  determining  such  interest;  the  other,  wh^re  suit  is 
brought  for  the  possession.  The  latter  is,  by  the  Code,  de- 
nominated **  an  action  for  the  recovery  of  real  property." 
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(Section  670.)  No  other  action  concerning  reftl  property  ia 
80  designated  by  that  act,  and  section  674,  which  anthorizea 
^^another  trial''  npon  the  demand  of  the  defeated  party,  ap 
plies  to  this  class  alone.  The  proceeding  in  the  court  be- 
low was  not  "  an  action  for  the  recovery  of  real  property,** 
and  consequently  not  within  the  meaiiing  of  that  section. 

This  court  is,  therefore,  of  opinion  that  the  court  below 
had  jarisdictlon  of  the  parties  and  of  the  subject-mattor, 
and  did  not  err  in  overruling  the  motion  for  a  new  trial,  or 
in  refusing  the  demand  for  another  triaL  The  judgment 
will  be  aiiirmed. 

All  the  justices  ooncnrring. 
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pbbsbkt: 


Hon.  EGBERT  OROZIER,  Chief  Jubtioe. 

Hon.  LAWREiJOE  D.  BAILEY, )  a  ^^..^  t„,^ 

Hon.  JACOB  SAFFORD,  \  ^ssooiato  Justioks. 


Cathskinb  Swa&tzell  et  al  y.  Sally  Rogebs. 

1.  Costs.  The  word  "  costs  '*  includes-  those  charges  fixed  by  law  or 
rule  of  court  which  the  record  shows  have  been  necessarily  incurred  in 
the  prosecution  of  an  action  or  proceeding. 

2. ^:  Attorney's  fees.    The  word  **  expenses  "  used  in  §  16(Comp. 

L.  1862,  p.  740),  includes  those  charges  incurred  in  the  proceeding  to 
obtain  partition,  which  are  not  included  in  the  word  **  costs  **  used  in 
said  section;  it  includes  charges  of  officers  and  persons  whose  services 
are  required,  but  whose  fees  are  not  fixed  by  law — ^as  the-  sheriff,  the 
freeholders,  and  the  surveyor.    It  does  not  include  attomey^s  fees.' 

The  opinion  stsites  the  facts. 

Je^e  CoopeTy  for  plaintiffs  iu  error. 

Wihon  Sh4mnon  and  IT.  C.  McI)oioeUy  for  defendant  in 
error:  .  '  : 

nl    Attorney's  fees  are  neyer  Included  in  a  Judgment  unleaa  speoiaUy  proTldea  for 
(by 'Statute,  or  l>y  the  coottaot  of  thftipartiM,  .  (3iov«r  «.  Johnnycake,  9  Eas.,-3n.) 
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[*381]  The  opinion  of  the  oourt  was  delivered  by 

Bailet,  J.— On  the  26th  day  of  July,  A.  D.  1864,  the 
defendant  in  error,  Sally  Rogers,  brought  an  action  in  the 
District  Court  of  Wyandotte  county,  under  the  act  of  Feb- 
ruary 3d,  1860,  "  to  provide  for  the  partition  of  real  estate," 
(Corap.  L.  1862,  p.  740),  claiming  in  her  petition  an  undi- 
vided one-half  of  a  tract  of  thirteen  hundred  ahd  three  and 
48-100  acres  of  land,  in  one  body,  situate  in  that  county, 
alleging  that  the  plaintiffs  in  error  were  tenants  in  common 
with  her,  thereof.  Service  of  the  notice  required  by  law 
was  by  plaintiffs  in  error  waived,  who  appeared  and  answered, 
denying  the  petition  and  claiming  to  be  sole  owners  in  fee 
of  the  entire  tract,  and  to  the  second  count  of  which  answer 
the  defendant  in  error  replied,  denying>generally  its  allega- 
tions. The  case  was  at  the  October  term,  A.  D.  1864,  con- 
tinned  by  and  at  the  cost  of  plaintiffs  in  error,  and  the  issue 
joined,  was  tried  with  consent  of  parties  by  the  court  at 
the  April  term,  A.  D.  1865,  and  judgment  rendered  for  de- 
fendant in  error,  ordering  a  partition  of  the  premises  and  ' 
awarding  to  the  defendant  in  error  one-half  thereof.  A 
motion  for  a  new  trial  was  made,  and  the  order  of  the  court 
below  overruling  the  same,  reviewed  by  this  court  at  a  pre- 
vious term  thereof,  and  sustained.  Pursuant  to  a  mandate 
of  the  Supreme  Court,  a  writ  of  partition  was  by  the  court 
below  issued  to  the  sheriff  of  Wyandotte  county,  who  there- 
under made  partition  of  the  real  estate  in  conformity  to  the 
judgment,  and  his  proceedings  were  confirmed  by  the  Dis- 
trict Court  at  the  October  term,  18h5,  at  which  time  the 
court  ordered  that  the  costs  of  the  action,  including  a  coun- 
sel fee  of  seven  hundred  and  fifty  dollars  to  the  attorneys  of 
defendant  in  error,  and  forty  dollars,  to  the  commissioners 
and  sheriff  respectively,  be  paid,  one-half  by  defendant  in 
error,  and  one-half  by  the  plaintiffs  in  error,  in  default  of 
which,  that  execution  should  issue.  The  record  shows  that 
the  attorneys  for  plaintiffs  in  error  declined  to  ask  a  taxation 
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of  costs  in  their  behalf.  To  this  [*882]  order  the  plaintiffs 
in  error  excepted  and  bring  the  case  here  on  that  exception. 

The  only  question  presented  by  the  record  for  the  consid- 
eration of  this  conrt,  is,  whether  the  court  below  erred  in 
taxing  the  attorney's  fee  of  seven  hnndred  and  fifty  dollars, 
as  a  part  of  the  costs  and  expenses  in  the  cause,  and  award- 
mft  execution  therefor. 

The  sixteenth  section  of  the  act  referred  to  (Comp.  L., 
744),  provides  that  the  court  "  before  whom  any  partition 
shall  be  made,  shall  tax  the  ooela  and  expenses  which  may 
accrue  in  tlie  cause,  according  to  equity,  having  regard  to 
the  interest  of  the  parties  and  the  benefit  each  may  derive 
from  such  a  )>artition,  and  shall  issue  execution  therefor 
against  each  party,''  etc.  This  section  is  precisely  like  the 
sixteenth  section  of  an  act  bearing  the  same  title,  and  simi- 
lar in  its  provisions,  in  Ohio.  (1  Rev.  Stat.,  899.)  The 
principal  difficulty  in  this  case  seems  to  grow  out  of  the 
interpretation  of  the  words  "costs  and  expenses,"  contained 
in  this  section. 

As  to  what  is  included  in  the  term  "  costs"  it  cannot  be 
difficult  to  determine.  The  word  includes  those  charges 
fixed  by  the  law  or  rule  of  court  which  the  record  shows 
have  been  necessarily  incut'red  in  the  prosecution  of  an 
action  or  proceeding.  Among  these  charges  under  our  law 
may  be  included  the  fees  of  the  clerk  and  other  officers  and 
persons,  whose  services  are  required  and  fees  fixed  by  law. 

The  word  ^*  expenses  "  used  in  this  section,  undoubtedly 
includes  those  charges  incurred  in  the  proceeding  to  obtain 
partition,  which  are  not  included  in  the  word  costs.  That 
includes  the  charges  of  officers  and  persons  whose  services 
are  required,  and  whose  fees  therefor  are  not  fixed  by  law. 
In  Ohio  the  charges  allowed  to  the  sheriff,  the  freeholders 
or  commissioners,  and  the  surveyor  and  his  assistants  em- 
ployed in  making  partition,  are  fixed  by  law  (1  Rev.  L., 
689-40),  and  would,  therefore,  be  included  in  the  term  costs, 
[*888]  There  would  be  some  grounds  in  such  a  state  of  law 
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for  deciding  that  the  term  **  expenses "  inelnded  an  allow- 
ance for  services  of  others  as  the  attorneys  of  the  parties 
respectively  employed  in  making  the  partition.  But  in  this 
State  no  law  has  been  passed  specially  fixing  the  fees  either 
of  the  sheriff,  the  freeholders  or  the  sarveyor,  for  perform- 
ing the  services  required  of  them  in  making  partitions  of 
real  estate.  It  does  not  seem  to  be  in  the  spirit  of  oar  laws 
relating  to  fees  and  the  taxation  of  costs  to  indade  attor- 
neys' fees  as  a  part  of  the  taxable  costs  in  a  case,  and  we 
are  of  the  opinion  that  by  the  term  "  costs  and  expenses," 
and  in  the  section  referred  to,  it  was  not  the  intention  of 
the  legislature  to  include  the  compensation  due  from  the 
parties  respectively  to  their  attorneys  or  any  part  thereof 
In  this  construction  we  are  supported  by  the  approved  rules 
of  construction,  and  by  the  practice  in  actions  at  law,  where 
that  matter  is  conclusively  settled  by  statutory  enactment, 
while  the  opposite  theory  involves  the  unreasonable  and 
unjust  proposition  that  the  liability  of  the  defendants  for 
the  counsel  fees  of  the  plaintiff  shall  be  larger  in  conse- 
quence of  the  doubtfulness  of  the  plaintiff's  right  of  recov- 
ery, or  in  other  words,  the  more  doubtful  the  plaintiff's 
right  of  recoveiy,  the  greater  shall  be  the  defendant's  liabil- 
ity to  plaintiff's  counsel  for  costs.  Such  is  not  the  policy 
of  the  law,  and  the  judgment  in  this  case  most  be  re- 
versed. 
All  the  justices  conciirring* 
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1.  DRA3f-8HOP  ACT:  IndictmetU.  On  a  motion  to  qoash  an  indictment 
tmder  the  Dram-shop  Act  (Cknnp.  L.,  [1862]  486),  for  selling  intodoa- 
ting  liquors  without  license,  it  was  held: 

1st.  An  allegatiop  that  the  offense  was  committed  at  **Ogden,  in  the 
county  of  [*884J  Riley,  in  a  stone  building  used  and  occupied  by  the 
defendant  as  a  grocery  and  dwelling-house,  at  the  time  of  the  sale," 
is  a  sufficient  description  of  the  place. 

2d.  An  allegation  "that  the  liquor  was  sold  by  the  defendant  to,**  etc. 
was  a  sufficient  allegation  of  the  price,  and  under  it  all  necessary 
and  relevant  proof  of  the  sale  could  be  introduced. 

8d.  An  allegation  that  the  offense  was  committed  "at  Ogden,  in  the 
county  of  Riley,  aforesaid,**  following  the  caption  that  *'the  jurors 
of  the  grand  joiy  of  the  county  of  Riley,  and  State  of  Kansas,  im- 
paneled,** etc.,  is  a  sufficient  laying  of  the  venue. ' 

4th.  The  14th  section  of  the  Dram-shop  Act  (Ck)mp.  L.,  [1862]  489),  does 
not  confer  exclusive  jurisdiction  upon  justices  of  the  peace  to  hear 
and  determine  cases  arising  under  the  act  where  the  fine  is  less  than 
9100;  but  was  intended  to  provide  a  concurrent  jurisdiction  for  sum- 
mary, punishment,  with  the  jurisdiction  conferred  upon  the  District 
Ck)urt  (see  §  297,  Comp.  L.,  845),  and  hM^  that  it  was  not  necessary 
to  allege  in  the  indictment  that  the  offense  was  a  second  offense 
fineable  more  than  9100. 

5th.  The  indictment  is  sufficienUy  definite  to  sustain  a  conviction  and 
judgment. 

2*.  Sales:  C<m8ider€Uion,    A  sale  implies  a  consideration. 

Appeal  from  JSUey  District  Court. 

This  is  an  appeal  bj  the  State.  The  facts  are  folly  stated 
In  the  opinion. 

A.  Z.  William8y  District  Attomeyy  for  appellant: 

The  oonrt  sustained  the  first  and  third  motions  to  qnash; 
the  latter  gronnd  for  the  somewhat  novel  reason  that  the  in- 
dictment did  not  aver  that  there  was  bat  the  one  Biley 

H<ynL,r~Tbli»  oue  oooibmea  8taU  «•  PtttUf,  poai  *888:  lefamd  to^  SlaU  v.  Votmer, « 
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coanty  in  Kansas,  and  that  the  coort  coald  not  take  judicial 
notice  of  that  fact. 

Were  it  not  for  the  fact  that  some  grounds  of  consider- 
able importance  are  set  forth  in  the  motion  to  quash,  this 
modern  jurist — like  his  great  prototype,  the  ancient  Dog- 
berry— would  have  been  disappointed  in  his  desire  to  be 
writ  down  an  astute  judge. 

Ist  and  2d.  The  first  and  second  grounds  set  forth  have 
already  been  decided  by  the  court.  {The  State  v.  Thorny 
Bon^  2  Eas.,  432.) 

3d.  [*385]  The  venueis  sufficiently  laid.  After  once  re- 
ferring to,  and  mentioning  the  State  and  county  in  the  body 
of  the  indictment,  a  subsequent  reference  to  the  county  of 
Biley  is  sufficient. 

5th.  The  fourth  objection  is  based  upon  the  third  sec- 
tion of  the  ^^Dram-shop  Act,"  and  is  a  question  of  statutory 
construction. 

In  my  opinion,  this  section  is  intended  to  make  it  discre- 
tionary with  the  prosecuting  officer  to  prosecute  a  second 
offense  before  a  magistrate,  and  recover  no  more  than  for  a 
first  offense,  or  before  a  District  Court  by  indictment,  and 
recover  no  less  than  five  hundred  dollars. 

Even  if  the  construction  given  by  the  court  to  the  section 
taken  by  itself  is  correct,  section  297  of  the  "Crimes  Act" 
makes  the  offense  indictable. 

No  connsel  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

SA.FF0BD,  J.— The  defendant  was  indicted  in  the  county 
of  Riley,  under  the  provisions  of  the  so  called  "Dram-shop 
Act,"  the  charge  being  selling  liquors  without  a  license. 
The  body  of  the  indictment  read  as  follows:  "The  jurors  of 
the  grand  jury  of  the  county  of  Riley  and  State  of  Kansas, 
impaneled,  sworn,  and  charged  to  inquire  of  offenses  com- 
mitted within  the  said  county  of  Riley,  in  the  said  State  of 
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Kansas,  in  the  name,  and  by  the  adthority  of^  the  State  of 
Kansas,  upon  their  oaths,  do  present  and  find,  that  Adel- 
bert  Muntz,  at  Ogden,  in  the  county  of  Biley,  aforesaid,  on 
the  27th  day  of  August,  A.  D.  1868,  in  the  possession  of 
him,  the  said  Adelbert  Muntz,  then  situate,  to-wit:  in  a 
certain  stone  building,  then  and  there  used  and  occupied  by 
the  said  Adelbert  Muntz,  as  a  grocery  and  dwelling-house, 
did  sell  to  one  Geo.  0.  Bisbee,  then  and  there  being,  spirit* 
uous  and  intoxicating  liquors,"  etc.  The  defendant  moved 
to  quash  the  indictment  for  the  following  reasons,  to-wit: 

let.  There  is  no  sufficient  description  of  the  place  where 
the  liquor  was  sold.  2d.  There  is  no  sufficient  [*386]  alle- 
gation of  a  sale,  to-wit:  no  price  alleged.  8d.  No  sufficient 
venue.  4th.  That  the  grand  jury  had  no  legal  authority  to 
inquire  into  the  offense  charged.  5th.  The  indictment  is 
indefinite  and  uncertain  as  to  the  offense  charged.  The 
court  below  sustained  the  motion  and  quashed  the  indict- 
ment. 

The  record  failed  to  show  upon  what  specific  ground  such 
action  was  based,  and  it  therefore  becomes  necessary  to  no- 
tice all  the  grounds  set  up  in  the  motion,  and  first,  as  to 
the  description  of  the  place  where  the  liquor  was  sold.  The 
substance  of  the  allegations  in  this  regard,  is  that  the  of- 
fense was  committed  at  Ogden,  in  the  county  of  Riley,  in  a 
Htone  building,  used  and  occupied  by  the  defendant  as  a 
grocery  and  dwelling-house  at.  the  time  of  the  sale.  It 
seems  to  us,  that  this  description  is  sufficiently  explicit  to 
identify  the  place  where  the  sale  was  made,  beyond  a  doubt. 
Indeed,  it  would  hardly  be  possible,  that  a  mistake  could 
occur  in  this  respect,  if  these  allegations  were  sustained  by 
the  proof.  Such  •certainty  is  all  that  the  law  requires,  and 
therefore,  we  have  no  hesitation  in  holding  that  the  court 
erred  in  sustaining  the  motion  to  quash  upon  the  first 
ground. 

2d.  The  second  objection  is  that  the  indictment  alleged 
no  price  at  which  the  liquor  was  sold.    The  allegation  is. 
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that  the  liquor  was  sold  by  the  defendant,  etc.,  and  under  it 
all  neceesary  and  relevant  proof  in  regard  to  the  sale  could 
be  introduced.  A  sale  of  necessity,  implies  a  consideration 
or  price.  What  need  then  to  state  the  price  as  an  indepen- 
dent proposition  ?  In  onr  opinion  neither  reason  nor  auth- 
ority will  require  it. 

3d.  As  to  the  venue,  the  objection  here  is  that  the  in- 
dictment does  not  allege  that  the  offense  was  committed  in 
the  State  of  Kansas.  This  has  no  foundation  in  fact,  as 
will  appear  at  a  glance.  In  the  body  of  the  indictment  the 
venue  is  explicitly  stated,  both  county  and  State  being  set 
out.  Such  being  the  case,  a  subsequent  reference  to  the 
[*887]  place,  as  "at  Ogden,  in  the  county  of  Rilej ,  afore- 
said," is  sufficient. 

4th.  In  support  of  this  ground  of  objection,  it  is  claimed 
by  the  defendant's  counsel,  that,  as  the  indictment  ices  not 
show  on  its  face  that  the  prosecution  was  for  a  second  of- 
fense, the  District  Court  couldhave  no  jurisdiction,  such  cases 
being  cognizable  by  justices  of  the  peace  under  the  provi- 
sions of  the  act  referred  to,  and  therefore,  it  was  incompe- 
tent for  the  grand  jury  to  make  the  presentment.  It  is  true 
that  the  14th  section  of  the  "Dram-shop  Act,''  confers  upon 
justices  of  the  peace  the  authority  to  hear  and  determine 
cases  arising  under  the  provisions  of  the  preceding  sections, 
or  they  may  bind  over  to  the  District  Court,  the  only  limit 
being  as  to  the  amount  of  the  fine  they  can  impose  on  a  de- 
fendant. But,  it  will  be  observed  that  the  jurisdiction  thus 
conferred  upon  justices,  is  not  exclusive  in  terms,  nor  are 
there  any  words  used  in  any  section  of  the  act  which  would 
seem  to  require  any  such  construction.  On  the  contrary, 
it  was  the  evident  intention  of  the  legislature  to  provide  a 
summary  mode  of  punishment  for  offenses  under  the  act,  by 
inserting  the  14th  section.  This  mode  could  be  adopted  by 
the  prosecutor  or  he  could  proceed — ^as  he  might  have  done 
had  this  14th  section  never  been  passed — by  indictment  in 
the  District  Court.     But,  if  there  were  any  doubt  of  the 
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correctness  of  this  position,  the  proyisiona  of  section  297  of 
the  ^'Grimes  Act''  ^VV^7  ^  cases  of  this  nature  and  would 
justify  this  presentment  by  the  grand  juiy. 

Section  297 :  ^'Whenever  a  fine,  penalty,  or  forfeiture,  is, 
or  may  be,  inflicted  by  any  statute  of  this  territory  for  any 
ofiense,  the  same  may  be  recovered  by  indictment  (except 
as  in  the  next  section  provided),  notwithstanding  another, 
or  diiferent  remedy  for  the  recovery  of  the  same,  may  be 
specified  in  the  act  imposing  the  fine,  penalty,  or  forfeiture. 
Provided  that  in  all  cases  the  fine,  penalty,  or  forfeiture, 
shall  go  to  the  territory,  county,  corporation,  [*88S]  person, 
or  persons,  to  whom  the  act  imposing  the  same  declares  it 
shall  accrue." 

The  exception  haa  reference  to  assaults  and  batteries. 
The  language  of  the  section  is  plain  and  unmistakable,  and 
we  think  comment  is  unnecessary. 

5th.  In  regard  to  the  fifth  objection  we  will  only  re- 
mark that  the  indictment,  when  tested  by  the  rules  laid 
down  in  our  Criminal  Code,  is  sufficient  to  sustain  a  con- 
viction and  judgment  thereon.  The  judgment  of  the  Dis- 
trict Court  is  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

All  the  justices  concurring. 
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1.  Stars  Decisis.    The  dedaion  m  the  SiaU  of  Eanmu  9.  AdMmi 
MuntZt  [ante,  p.  879],  confinned. 

Appeal  from  RHey  DitAriet  Cburt. 

The  indictnient  in  this  case  was  similar  to  that  in  the 
preceding  case,  and  the  motion  made  and  allowed  anbetan- 
tially  the  same. 

A.  L.  WiUiamSy  District  Attorney^  for  appellant 

No  counsel  for  defense. 

The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — The  questions  involved  in  this  case  and  re- 
lied upon  by  the  counsel  in  their  argument  before  this 
court,  having  been  passed  upon  at  the  present  term  in  the 
case  of  7%^  Stats  v.  JUuntz  {ante^  p.  379),  it  will  not  be 
necessary  to  discuss  them  here.  Several  other  points  are 
raised  by  the  record  touching  the  bufflciency  of  the  indict- 
meut  in  this  case,  but  are  [*389]  not  insisted  on  by  coun- 
sel, and  will  not  be  considered.  The  judgment  of  the  Dis- 
trict Court  is  reversed  and  cause  remanded  for  farther  pro- 
ceedings. 

All  the  justices  concurring. 
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Thomas  R.  Olabk  y.  Fkbdbbiok  Fbkskt. 

1.  Plbadino:  Stare  deeisit.  The  decision  in  Meagher  v.  Morgan  (an^e, 
p.  366),  that  pleading  the  common  counts  is,  in  absence  of  a  motion  to 
make  the  pleading  more  specific,  a  sufiBcient  setting  up  of  a  counter- 
claim, sustained, 

2.  Wages:  Defense.  It  is  no  defense  to  an  action  for  day  wages  that 
the  work  was  unskillfuUy  done. 

Error  from,  Leavenworth  District  Court. 

Ths  facts  in  this  case  were  substantially  similar  to  those 
in  Meagher  v.  Morgan^  ante^  p.  366,  bnt  the  decision  was 
there  verse  on  tlie  motion  for  a  new  trial, 

W.  P.  Gutribell,  for  plaintiff  in  error. 

Z.  B.  Wheats  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Saffobd,  J. — The  iirst  question  presented  in  this  case  is 
practically  the  same  as  that  decided  by  the  court  in  Meagher 
V.  Morgan^  ante^  p.  366^  to  which  case  reference  may  be  had. 
Other  alleged  errors  are  pointed  out  in  the  record,  but  are  not 
insisted  upon.  We  will,  however,  say,  in  reference  to  one 
point  made,  that  it  is  no  defense  to  an  action  for  day  wages, 
that  the  work  done  by  the  plaintiff  was  unskillfuUy  done. 
If  the  work  was  in  fact  so  done,  the  party  so  injured 
thereby  could  have  a  complete  remedy  by  discharging 
his  employe.  Such  being  the  case,  neitlier  reason  nor 
justice  would  allow  the  employer  to  retain  the  services 
of  one  employed  by  the  day  or  week,  and  then,  claim, 
when  wages  [*3U0]  were  demanded,  that  the  work  performed 
tor  him  had  been  improperly  or  unskillfuUy  done.  The 
judgment  of  the  District  must  be  affirmed. 

All  the  justices  concurring. 

25—3  KAs. 
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John  J.  Bknz  y.  Mabt  A.  Hinbb  and  Ellen  Tabb. 

1.  Judicial  Sales:  Confirmation,  The  District  Court  in  exercising  th« 
power  conferred  by  §  449  (Com.  L.  1862, 199),  shonld  either  set  aside 
or  confirm' a  sale  made,  and  has  no  power  to  modify  its  terms. 

S.    ■  Frcuid  and  irregularities.     Any  fraudulent  conduct  of  the 

officer  or  a  combination  between  a  jud^^ent  creditor  and  a  third  per- 
son to  prevent  competition,  will  invalidate  a  judicial  sale,  and  such 
fiiMStB  may  be  shown  on  a  motion  to  set  aside  a  sale,  but  a  decision  on 
tach  motion  either  way  would  not  affect  the  ultimate  rights  of  the 
parties,  nor  be  a  bar  to  an  acb'on  to  determine  the  title  to  the  land,  and 
is  not  res  adjudieata.  (See  WhU&-Crtni9  v,  White-Wing,  ante,  p.  270.)' 

3.  Res  Ad  judicata.  To  q^ke  a  matter  res  adjudieata  there  must  be  a 
concurrence  of  the  four  conditions  following,  namely:  1.  Identity  in 
the  thing  sued  for;  2.  Identity  of  the  cause  of  action;  8.  Identify  of 
persons  and  of  parties  to  the  action;  4.  Identity  of  the  quality  in  the 
persons  for  or  against  whom  the  claim  is  made.  (A,  T.  4t  8.  F,  R, 
Co,  V.  Jefferson  County,  12  Kas.,  127.)  In  the  case  at  bar  the  identity 
in  the  cause  of  action  fails. 


4.  :  Motions.  The  doctrine  of  res  adjudicala  is  not.  applicable, 
generally,  to  motions  in  the  course  of  practice,  except,  perhaps,  as  to 
any  other  application  on  the  same  state  of  facts  for  a  similar  order.* 

5.  Judicial  Sale:  Fraud.  In  an  action  to  recover  real  property  by  a 
putchaW  at  a  judicial  sale  from  the  judgment  debtor,  it  is  enor  to  re^ 
ject  evidence  of  fraud  in  the  officer  making  the  sale,  and  of  a  fraudu* 
lent  combination  to  prevent  competition  thereat. 

6.  Ejectment  :  Evidence.  The  plaintiff  in  an  action  to  recover  real  prop- 
erty is  entitled  to  recover,  if  he  show  paramount  title  to  any  part  of  the 
premises  described  in  his  petition.* 

7. :  Homestead,    Where  one  acre  of  a  tract  of  land,  consisting  of 

several  acres,  is  exempt  as  a  homestead,  but  the  action  embraces  all  of 
the  land,  and  no  evidence  is  introduced  describing  the  acre,  the  ques* 
tion  as  to  whose  duty  it  was  to  make  this  fitct  affirmativeiy  appear,  not 
decided. 

[1]  Ab  «t  parte  oonlixii»ittoik  of  m  dMrUTi  Mk  is  not  eondttlTe  tifUknM,  Undiac 
ipoo  an  pwtlas  ttiftt  may  pottUdyb*  affcotod  Iqr  tt|tliat  tliaiand  ovdMad  to  ba  Mdd  l^fha 
jadgmtat,  wm  wld,  snd  tlut  it  wm  tagolar  and  tagaUy  aold.  (JSiee  a.  FottUeTf  16  Kak. 
MO.) 

[a]  Dtttingnlalwid.    Sae  Hoge  a.  Norton,  23  Km.,  877 ;  tialQamtA,  Zyon  Cotmtif  a.  Aai^ 
ifent,  M  Kaa.,  474;  BatMone  a.  Steriing,  26  Em.,  448. 
[8]  Bee  Paeifie  S.  Co.  a.  Walker,  U  Km.,  604;  JSvereU  a.  Lutk,  U 
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Error  from  Leavervworth  District  Oov/rt. 

[*891]  ToB  faote  of  the  case  eufficiently  appear  in  the 
opinion  of  the  court. 

Cflo7igh  db  Wheat  and  W.  C.  JlfoDowelly  for  plaintiff  in 
error: 

Among  other  points  oonnsel  for  plaintiff  submitted: 

I.  The  invalidity  of  the  shecifPs  sate  maj  be  established 
by  evidence  in  the  trial  of  a  real  action,  under  the  Oode, 
where  plaintiff  in  such  action  relies  upon  a  sheriff's  deed, 
notwithstanding  confirmation,  the  deed  being  only  prima 
facie  evidence  of  the  legality  of  sale.    (Civil  Code,  sec.  450.) 

(a)  The  order  of  confirmation,  made  on  motion,  is  not 
res  adjudicata,  (25  Wend.,  335;  4Sandf.€h.,438;  6  How. 
Pr.,  821;  3  Abb.  Dig.,  191,  sec.  76;  14  Johns.,  63;  White- 
Grow  V,  WhUe-Wing,  3  Kas.,  276.) 

(6)  On  motion  of  McCracken  to  confirm  sale  nothing 
could  be  inquired  into  except  the  regularity  of  the  proceed- 
ings of  the  sheriff.    (2  Kas.,  160,  193.) 

{p)  On  motion  of  defendant  to  set  aside  the  sale,  noth- 
ing could  be  heard  and  passed  upon  except  the  identical  facts 
put  in  isbue  by  said  motion.  As  to  all  other  questions,  en- 
titling him  to  have  said  sale  set  aside,  thera  could  not  be  an 
adjudication  of  the  court.  And  it  is  immaterial  whether 
such  facts,  not  presented,  were  discovered  before  or  after 
such  motion.  (The  question  of  fraudulent  complicity  pre- 
venting fair  competition  was  not  made  in  Benz's  motion.) 
(3  Abb.  Dig.,  195,  sec.  126;  Id.,  196,  sees.  127  and  129;  p. 
199,  sees.  168  and  164;  2  Johns.,  24;  4  £er.,  465;  3  Comst., 
173;  2  Pick.,  20;  10  U.  S.  Dig.,  282,  sec.  103;  [*892]  Id,, 
283,  sec.  118;  8  Black,  440;  2  U.  S.  Dig.,  644,  sees.  155  to 
169  and  167.) 

id)  Even  if  fraud  had  been  alleged  in  the  motion  of 
Benz  to  set  aside  the  sale  and  no  evidence  were  offered  to 
establish  it  (and  none  was),  the  oveiruling  of  the  motion 
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18  not  rea  adjudi&Uaj  but  the  fact  of  fraud  may  be  proved 
afterwards  in  a  real  action.  {Seddon  v.  Tutpot^  6  Term, 
607;  2  Johns.,  227;  5  B.  Mon.,  590,  594;  7  Dana,  507; 
Meyers  v.  Sanders^  Hevra^  Sanders^  Hevre  v.  BufUdrk^  1 
Dana,  410.) 

II.  Especially  may  such  invalidity  be  shown  if  the  ground 
tbei'eof  be  fraud,  and  such  fraud  is  not  discovered  until  after 
confirmation.    (Civil  Oode,  sec.  22.) 

III.  The  vagueness  andindefiniteness  of  the  description 
of  the  property  sold  vitiates  the  sale.  (3  B.  Monroe,  308,  ei 
9eq,\  24  III.,  647;  U.S.  Dig.,  398,  118;  27  Ala.,  437;  10 
Oal.,  17;  6  Seld  ,  509;  32  Mo.,  79;  13  Wis.,  643,  and  cases 
there  cited;  13  How.  [U.  S.,  18;]  14  Id.,  76;  4  Peters,  349; 
2  Ohio,  412;  5  Id.,  458;  12  111.,  391;  9  Ohio  State,  699;  5 
Blackf.,  51.) 

lY.  The  court  erred  in  its  instructions  to  the  jury,  and 
in  refusing  to  give  tho^e  asked,  in  this: 

Ist.  In  instructing  the  jury  to  find  for  the  plaintiffs, 
such  instruction  in  effect  being  a  finding  of  the  facts  by  the 
court,  and  a  usurpation  of  the  province  of  the  jury.  The 
court  erred  in  absuming,  in  said  instructions,  that  the  tract 
of  land,  less  one  acre,  had  been  identified.  This  was  a  ma- 
terial fact  to  be  passed  upon  by  the  jury.  The  third  in- 
struction of  the  court  is  as  follows: 

^'That  they  must  find  for  the  plaintifis,  and  that  they  are 
the  owners  of,  and  entitled  to  the  possession  of  the  south- 
west quarter  of  the  southeast  quarter  of  section  number 
thirty-five,  in  township  number  eight,  in  range  number 
twenty-two,  excepting  the  one  acre  thereof  occupied  by  de- 
fendant as  a  homestead,  and  assess  their  damages,''  etc. 
{Coohrell  v.  McChiioftj  4  Mon.,  63;  Ott  v.  Soulardj  9  Mis- 
souri, 596.) 

[*393 1  3d.  The  court  certainly  erred  in  refusing  to  give 
the  fourth,  fifth,  sixth,  seventh,  and  eighth  instructions 
asked  by  Benz.    They  are  as  follows: 

'^4th.    That  the  evidence  did  not  sufficiently   identify 
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what  part  of  the  tract  of  land  in  controversj  coDBtituted  or 
was  the  one  acre  mentioned  in  the  judgment  of  the  Sapreme 
Court  of  this  State,  a  copy  of  which  ia  in  evidence,  and  that 
therefore  (he  order  confirming  the  sale  of  the  balance  of  the 
land  in  controversy  is  void.     , 

^'5th.  That  one  of  the  effects  of  the  jndgment  of  the  Sa- 
preme Oonrt  of  this  State,  shown  by  the  copy  thereof  in  evi- 
dence, whereby  the  sale  by  the  sheriff  under  the  execation 
in  evidence,  and  the  confirmation  by  this  oonrt  of  such  sale 
of  the  land  in  controversy  as  to  the  one  acre  thereof  men< 
tioned  in  said  jndgment  of  said  Supreme  Ooart  is  set  aside, 
is  to  render  the  sale  so  made  by  said  slieritf  of  one  acre  of  tlie 
land  in  controversy  void;  and  also  the  confirmation  by  this 
court  and  the  sheriff's  deed,  as  to  such  acre,  is  thereby  ren- 
dered void,  the  same  as  though  such  deed  for,  and  confirma- 
tion of,  such  sale,  and  sale  of  such  acre,  liad  never  taken  place; 
and  this  leaves  the  sheriff's  sale  of  the  remainder  of  the  land 
in  controversy  and  the  confirmation  thereof,  under  the  evi- 
dence in  this  case,  void  for  uncertainty  as  to  where  the  re- 
mainder of  the  land  is  located.  The  fact  that  it  is  a  part  of 
a  tract  of  land  composed  of  such  remainder,  and  the  one  acre 
aforesaid,  does  not  render  the  location  or  description  suffi- 
ciently certain. 

'^6 til.  That  the  plaintiffs,  to  entitle  themselves  to  recover 
a  part  of  the  land  in  controversy,  roust  by  evidence  show  what 
part  they  are  entitled  to.  To  show  it  through  the  sheriff's 
sale,  they  must  show  what  part  of  the  land  is  not  included 
in  the  acre  mentioned  in  the  copy  of  the  judgment  of  the  Su- 
preme Court  in  evidence.  The  fact  of  confirmation  of  sale 
of  the  land  in  controversy,  except  such  acre,  is  not  sufficient. 

''7th.  That  the  plaintiffs,  to  entitle  tliemselves  to  recover, 
[*S94]  must  show  the  particular  land  sold,  and  which  sale 
has  been  confirmed  and  confirmation  not  i*eversed.  The  set- 
ting aside  of  the  sheriff's  sale  and  confirmation  thereof  as  to 
the  one  acre  homestead  of  defendant,  mentioned  in  the  order 
of  the  Supreme  Court,  makes  it  incumbent  upon  the  plaint- 
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iffs  to  show  the  boandaries  of  the  remainder  of  the  land.  The 
jnry  cannot  guess  at  the  same,  and  there  being  no  evidence 
on  that  sabject,  the  location  of  such  remainder  is,  liy  the  evi- 
dence in  this  case,  left  void  for  uncertainty. 

^^8th.  That  in  the  absence,  of  evidence  sufficient  to  show 
the  location  of  the  acre  mentioned  in  the  judgment  of  the  Su- 
preme Court,  the  plaintiffs  are  not  entitled  to  recover  any 
part  of  the  land  in  controversy." 

Y.  The  court  erred  in  refusing  Benz  a  new  trial,  because 
of  the  errors  of  the  court  in  the  trial*  and  also  because  the 
evidence  was  not  sufficient  to  sustain  the  verdict  in  this: 

1st.  There  was  no  evidence  showing  the  location  either 
of  the  acre  or  the  remainder  of  the  tract  besides  said  acre. 

2d.  Because  there  was  no  competent  evidence  showing 
that  the  entries  read  from  said  Journal  4,  and  the  Books  5 
and  6,  were  the  records  of  said  court,  no  convening  order  or 
caption  being  shown.  Parol  evidence  cannot  establish  it. 
It  is  material  to  the  verity  of  the  record,  and  cannot  be  proved 
by  evidence  dehors  the  same.  (14  111.,  380,  and  authorities 
there  cited.) 

The  law  is  well  settled  that  fraud  practiced  by  the  pur- 
chaser  at  sheriff's  sale,  preventing  fair  competition,  vitiates 
the  sale. 

He  cannot  -be  sustained  in  his  title  derived  at  such  sale, 
when  by  fraudulent  devices  he  secures  the  purcliase  for  a 
sum  far  below  the  real  value.  (7  Blaokf.,  267 ;  6  Johns.,  194; 
3  Johns.  Gases,  29;  8  Johns., 444;  18  Id.,  110  and  427;  2  Lit- 
tel,217;  5  B.  Mon.,  697,  599;  4  J.  J.  Marshall,  491;  18  U. 
S.  Dig.,  321,  sec.  87;  28  Penn.  State,  423;  4  [*396]  Mich., 
205;  20  Mo.,  294;  4  Ind.,  213;  34  III.,  647; 38  Penn.  State, 
385;  4  U.  S.  Dig.,  773,  sec  808;  6  Texas,  60;  22  Id.,  877;  18 
Id.,  658;  19  U.  S.  Dig.,  301,  sec  131;  1  Grant's  Oases,  67; 
2  Gill,  1;  7  U.  S.  Dig.,  253,  sec.  146;  25  111.,  176;  Whiie^ 
Crow  V.  White-Wmgy  8  Kas.,  276;  2  U.  a  Dig.,  468,  sec 
245:  11  How.,  U.  S.,  460.) 
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W,  p.  Gambell,  for  defendants  in  error. 

The  brief  for  tbe  defendants  in  error  has  not  reached  the 
hands  of  the  reporter. 

The  opinion  of  the  court  was  delivered  bj 

BailbT)  J. — ^This  was  an  action  commenced  October  24th 
1864,  in  the  District  Court  of  the  county  of  Leavenworth, 
by  the  .defendant  in  error  (plaintiff  below),  to  recover  of 
the  plaintiff  in  error  (defendant  below),  the  southwest  quar^ 
ter  of  the  southeast  quarter  of  section  thirty^ve,  township 
eight  of  range  twenty-two,  and  the  damao^e  for  the  deten- 
tion thereof.  The  answer  of  defendant  below  contained  a 
denial  of  the  allegations  of  the  petition  of  plaintiff  below, 
except  it  admitted  that  the  plaintiff  was  in  possession  of  the 
premises.  The  issue  was  tried  at  the  May  term,  A.  D.  1865; 
before  the  court  and  a  jury.  On  the  trial  the  plaintiff 
below  offered  in  evidence  an  execution  issued  pursuant  to 
and  reciting  a  judgment  of  said  court  as  rendered  Novem- 
ber 19,  1863,  in  an  action  wherein  Nelson  McCracken  was 
plaintiff,  and  the  defendant  in  error,  and  others  were  defend- 
iints,  and  the  return  thereto  of  "  no  goods,"  and  showing  a 
levy  on  the  17th  day  of  February,  A.  D.  1864,  on  the  prop- 
erty in  question  as  the  property  of  plaintiff  in  error,  and 
the  advertising  and  sale  thereof  on  the  9th  day  of  Aprils 
1864,  to  Thomas  Patterson,  for  $600.  Evidence  was  also 
mtroduced,  under  objection,  of  the  record  of  the  court  in 
that  case,  of  the  petition,  final  judgment,  motion  to  confirnl 
said  sale  as  to  the  whole  of  the  land,  and  the  motion  of  de- 
tundant  below  to  set  aside  the  sale,  and  of  the  order  of  the 
court  confirming  the  sale,  and  a  sheriff's  deed  for  the  whole 
tract.  A  deed  from  Patterson,  dated  April  13th,  1864,  to 
plaintiffs  below  was  also  read  in  evidence. 

[*896]  On  the  part  of  the  defendant  below  the  attention 
of  the  court  below  was  called  to  the  decision  of  this  court, 
that  said  sale  was  void  as  to  a  homestead  of  one  acre,  re 


392  SUPREME  COURT  OF  KANSAS, 

Benz.  V.  Hines  and  Tarr. 

versing  said  order  of  confirmation  as  to  anch  homestead. 
{Bens  V.  Ralston^  Mss.,  Jau.  term,  1865.) 

The  defendant  below  then  offered  to  prove  that  plaintiffis 
below  fraudulently  prevented  competition  at  said  sale,  and 
that  such  fraud  was  not  discovered  n&til  after  the  order  of 
confirmation. 

The  court  refused  to  allow  any  testimony  to  be  introduced, 
tending  to  impeach  the  validity  of  the  sale. 

At  the  request  of  plaintiffs  below,  the  court  gave  certain 
instructions  to  the  jury,  and  refused  to  give  certain  others 
asked  by  the  defendant  below. 

The  instructions  asked  by  the  plaintiffs  below  and  given 
to  the  jury  by  the  court,  and  those  asked  by  the  defendant 
below,  and  by  the  court  refused,  alike  involved  the  question 
whether  the  evidence,  the  sheriff's  deed  and  the  order  of 
confirmation  by  the  court  below,  as  mcidified  by  the  decision 
of  this  court,  sufficiently  identified  what  part  of  the  tract 
of  land  in  controversy  constituted  the  homestead,  and  what 
part  was  included  in  the  order  of  confirmation  as  modified. 
The  instruction  given,  was  to  the  effect  that  the  juiy  ^'  must 
find  for  the  plaintiffs,  and  that  they  are  the  owners  of  and 
entitled  to  the  possession  of  the  southwest  quarter  of  the 
southeast  quarter  of  section  number  thirty-five,  in  township 
number  eight,  in  range  number  twenty-two,  excepting  the 
one  acre  theref*/  occupied  by  defendant  as  a  homestead^  and 
assess  the  damages,"  etc.  The  jury  under  the  instructions 
found  for  the  plaintiffs  below,  and  that  they  are  ihe  owners 
of  and  entitled  to  the  possession  of  the  land,  describing  it 
as  in  the  instruction  given,  and  assessed  their  damages  for 
detention.  The  defendant  below  made  a  motion  for  a  new 
trial,  which  was  overruled.  ( >n  exceptions  to  these  rulings 
the  case  is  brought  to  this  court. 

The  record  in  this  case  fairly  raises  the  question  whether 
[^397]  the  order  confirming  the  sale  under  an  execution,  of 
the  land  in  question,  is  res  judicata  in  an  action  to  recover 
the  land  founded  on  such  sale  as  to  preclude  the  introduc- 
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tion  of  teBtimonj  to  show  that  the  plaintiff  in  theexeention, 
nsed  frandalent  means  at  eaid  isale,  in  preventing  competi- 
tion among  the  bidders. 

The  conrt,  in  exercising  the  power  conferred  upon  it  by 
the  449th  section  of  the  Code,  should  either  set  aside  or 
confirm  a  sale  made,  and  has  no  power  to  modify  its  terms, 
(lu  Ohio  St.,  556.) 

It  has  been  the  unanimous  opinion  of  this  court  that  any 
fraudulent  conduct  of  the  officer,  or  a  combination  between 
the  judgment  creditor  and  a  third  person  to  prevent  com- 
petition, will  invalidate  a  sale,  and  that  those  facts  may  be 
shown  on  a  motion  to  set  aside  the  sale.  £ut  it  has  been 
expressed  as  the  opinion  of  tijis  conrt,  that  a  decision  either 
way  upon  such  a  motion,  would  not  affect  the  ultimate 
rights  of  the  parties,  nor  be  a  bar  to  an  action  to  determine 
which  was  the  owner.  {White-Croto  v.  White-  Winffy  antSj 
p.  270.) 

We  are  still  of  opinion  that  an  order  made  pursuant  to 
the  section  named,  which  confines  the  action  of  the  court 
to  the  mere  granting  or  refusing  the  order  asked,  without 
giving  it  power  to  modify,  is  not  such  a  judgment  as  to  be 
pleadable  as  res  judicata^  especially  where  the  plea  is  inter- 
posed in  a  separate  action,  and  where  it  is  proposed  to  show 
such  fraud  in  the  proceedings  upon  which  the  former  adjudi- 
cation wasibunded  as  would  avoid  it 

In  order  to  make  a  matter  res  jtidioata  there  must  be  a 
concurrence  ot\Jirst^  identity  in  the  subject-matter;  second^ 
of  the  cause  of  action;  thirds  of  the  persons  and  parties; 
and  fourth^  in  the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.    (2  Bouvier,  466;  4  Mass.,  245.) 

In  the  case  at  bar  the  identity  in  the  causes  of  action, 
tails.  We  think  the  doctrine  is  not  applicable,  generally,  to 
motions  in  the  course  of  practice  (5  Hill,  [N.  Y.],  498), 
except,  perhaps,  as  to  any  other  application  on  the  same 
[*898]  state  of  facts,  for  a  similar  order.  {Banka  v.  Ths 
Amerioan  Tract  Sooiety^  4  Sandf.  Oh.,  488.) 


.* 
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This  determiDation  will  make  a  re-trial  of  the  ease  neoes* 
sary.  The  next  qnestioQ  involved,  likely  to  have  a  bearing 
upon  futnre  proceedings  in  the  case,  is,  whether  the  descrip- 
tion of  the  property,  in  the  evidence  adduced,  was  saffi- 
dently  definite.  The  same  description  is  used  in  the  charge 
of  the  conrt  to  the  jnry«  and  in  their  verdict  as  in  the  judg- 
ment. The  plaintiff  in  an  action  like  the  one  at  bar  is  enti- 
tied  to  recover,  if  he  shows  paramount  title  to  any  part  of 
the  premises  described  in  his  petition,  yet  not  without  evi- 
dence of  a  sufiScient  interest  to  maintain  the  action  in  the 
definite  tract  for  which  the  judgment  is  rendered. '  In  this 
case  the  evidence  consisted  of  an  execution  and  levy  on,  the 
sale,  and  an  order  confirming  such  sale,  of  the  whole  tract 
described  in  the  petition,  and  tlie  sheriff's  deed  for  the  same. 
That  deed,  order  of  confirmation  and  sale,  were  void  as  to 
an  undefined  portion  of  the  tract,  consisting  of  the  home- 
stead of  one  acre  occupied  by  the  plaintiff  in  error.  Nothing 
appears  to  identify  the  acre  or  determine  its  shape,  except 
that  it  was  an  acre  occupied  by  the  defendant  (below)  as  a 
homestead.  He  is  shown  to  have  been  in  the  possession  of 
the  whole  tract.  Something  more  definite  as  to  the  location 
and  form  of  the  precise  acre  constituting  the  homestead 
should  have  appeared.  But  as  to  whose  duty  it  was  to  make 
it  appear  we  forbear  to  determine,  because  bad  either  party 
made  it  appear  what  precise  acre  of  the  tract  was  by  the  de- 
fendant below  occupied  as  a  homestead^  it  would  have  been 
sn£Scient  to  sustain  a  verdict  for  the  residue,  had  the  evi- 
deuce  been  sufficient  in  other  respects. 

Ho  other  question  likely  to  arise  on  a  rehearing  of  the 
ease  seems  to  be  involved.  The  judgment  below  is  reversed 
for  error  in  the  court  in  rejecting  the  endenoe  of  the  plaintiflf 
in  error  tending  to  show  firand  in  the  sale. 
.  Savpobd,  J.,  eoncurring.  Obozikb,  0.  J.,  having  been  of 
counsel  in  one  of  the  actions  below,  declined  toait.in  the 
ease. 
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•[*899]  William  Toby,  Subvivob,  btc,  y.  A.  K.  Allen, 

Adhiktbtbatob. 

L  Limitation.  The  statutes  of  limitation  in  this  State  apply  directly 
to  the.8al:(]ect  of  the  controrersy,  and  it  can  make  no  difference  whether 
the  party  seeking  to  enforce  the  claim  be  plaintiff  or  defendant,  or 
whether  it  be  by  oripfinal  action,  set-off,  coonter-claim  or  cross-peti- 
tion.' 

2. :  Parties.    The  plaintiff  below  had  a  ri^ht  to  make  plaintiff  in 

error  a  party  defendant,  and  as  such  he  had  a  right  to  set  up  his  claim 
as  againsb  his  co-defendant  (defendant  in  error],  and  the  mortgaged 
premises,  and  making  him  a  party  did  not  affect  his  claim  as  to  the 
statute  of  limitations.' 

3. :  Whether  the  statute  of  limitations  shall  bar  the  claim  of  one 

made  a  party  defendant  in  a  foreclosure  action,  as  against  a  co-defend- 
ant and  on  the  mortgaged  premises,  depends  upon  the  action  of  such 
claimant,  subject  to  the  conduct  of  his  debtor,  as  absence,  concealment, 
payment,  etc.,  and  not  upon  the  acts  of  third  persons. 

4. :  Death:  Administrator,    The  death  of  a  debtor  operates  to 

suspend  the  statute  until  an  administrator  is  appointed,  because  there 
must  be  a  party  to  be  sued,  but  giving  notice  of  his  appointment  (§  74 
Comp.  L.  1862,  923)  does  not  affect  the  running  of  the  general  stat- 
ute which  refers  to  bringing  suits  generally.  That  section  only  refers 
to  presentations  of  claims  to  the  administrator. 

Error  frorrk  Douglas  District  Court. 

Fbom  the  record  it  appears  that  the  Hartford  Fire  Insur- 
ance Company  on  the  12th  of  March,  1864,  commenced  an 
action  against  the  defendant  in  error  as  administrator  of 
Norman  Allen,  deceased,  on  a  note  and  to  foreclose  a  mort- 
gage,  both  dated  September  12th,  1860,  payable  six  months 
from  date,  and  for  the  sale  of  the  mortgaged  property,  viz: 
the  undivided   half  of  lot  No.  20,  Massachusetts  street, 

Lawrence,  and  the  plaintiff  in  error  was  made  a  party  de- 

■'  ■  ■  ■    ■■  ■    ' ■  '     '  '  ' '  ■       I  . ..  1 , 1 1     ,1       ,. 

[1]  See  ClUck  v.  WUUtts,  2  Kas.,  884,  and  note. 

[a]  When  one  of  eevenil  defendaata  In  a  foreoloeiue  salt,  eele  f ortli  In  hie  anener  t 
oanee  of  action  on  a  note  and  mortigage  againat  a  oo-defendant,  thla,  in  legal  effeot,  la  the 
bringing  of  an  action  on  anoh  note  and  mortgage  against  aneb  oo-defeodant  {Lanone  v. 
MeKinnon,  10  See .  4U.) 
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ThjOkcher  dk  Banks ^  for  defendant  in  error: 

lat.  The  contract  set  up  by  Toby  was  barred  November 
10th,  1864.  (Civil  Code,  sec.  20;  Okickv.  WUletta,  2  Eas., 
884.) 

2d.  The  83d  section  of  the  Oivil  Oode,  nnder  which  de- 
fendant below  (plaintiff  in  error),  was  permitted  to  come  in 
and  defend,  contemplates  only  a  defense  to  the  original 
cause  of  action  by  an  adverse  party.  (Comp.  L.  1862,  136.) 
Defense  formerly  meant  denial  (8  Black.  Com.,  296;  Co. 
Litt.,  127;  1  Bonv.  L.  Die,  889);  later  it  includes  justifica- 
tion and  avoidance.  Id.,  title  "  defense."  A  defense  is 
something  by  which  the  party  iiling  the  plea  defends 
against  the  matter  pleaded  by  the  adverse  party.  Toby*8 
answer  admits  the  claim  of  the  plaintiff  in  the  action  be- 
low, sets  forth  no  counter-claim  or  other  adverse  claim,  nor 
does  it  seek  to  avoid  it.  Toby's  claim  is  simply  one 
against  his  co-defendant  Allen,  for  a  surplus  of  purchase- 
money.  •  * 

The  claim  of  the  Insurance  Company  is  neither  a  "  set- 
off" [Barb,  on  Set-off,  p.  17),  a  defense  (1  Bouv.  L.  Die, 
389),  nor  a  counter-claim.  (Sec.  102,  Civil  Code;  Sec.  103, 
Comp.  L.  1862,  140,  141.) 

Although  the  answer  of  Toby  may  be  construed  to  con- 
tain rfftttter  "  connected  with  the  subject  of  the  action  "  set 
forth  in  the  petition  of  the  Insurance  Company,  yet  it  is 
not  a  counter-claim  "  existing  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment  might 
be  had  in  that  action."  "  Several "  is  opposed  to  joint. 
(3  Bawle,  306.)  Several  judgment  is  one  not  common;  is 
an  exclusive  judgment.    (Bouv.  L.  Die,  520;  Burrill  Law 

Die,  661.) 

No  service  of  the  application  to  open  the  judgment  was 
had  on  the  plaintiffs  below;  notice  was  served  only  on  Al- 
len. [*403]  The  plaintiffs  in  the  original  action  are  not 
interested  in  the  surplus  moneys  received  on  the  sale  of  the 
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mortgaged  premises.  The.  plaintiflb'  olaim  is  aatislBed. 
The  defendant  Toby  in  this  answer  does  not  seek  to  disturb 
nor  open  their  judgment  nor  interfere  with  their  remedy. 
$uffident  £EU)ts  are  not  set  forth  in  the  answer  of  Toby  to 
entitle  him  to  open  that  judgment 

Section  83  of  the  Code  provides  that  the  notice  of  the 
application  to  open  the  judgnoent  '^shall  be  served  on  the  ad- 
verse party."  The  plaintiffs  are  the  pnly  adverse  party  to 
the  judgment  sought  to  be  opened.  They  were  not'  served. 
For  that  reason,  then,  the  judgment  could  not  be  opened. 
The  Code  provides  how  notices  of  such  motions  should  be 
served.    (Sees.  83,  618,  p.  214,  Comp.  L.  1862.) 

Again:  At  the  time  the  answer  of  Toby  was  filed  the 
Insurance  Company,  original  plaintiffs,  had  no  interest 
whatever  in  the  mortgaged  property.  It  liad  been  sold; 
the  rights  of  the  purchaser  could  not  be  disturbed.  (Civil 
Code,  sec.  83.)  Neither  the  plaintiff's  judgment  nor  de- 
cree could  be  disturbed  by  anything  set  up  in  this  answer. 
It  could  not,  then,  in  any  manner  be  material  in  the  original 
suit. 

At  most,  it  is  but  a  cross-claim,  and  one  against  a  co« 
defendant  for  the  surplus  of  the  purchase-money  in  his 
hands  after  satisfying  the  note  of  the  Insurance  Company. 

Under  the  Civil  Code  this  is  not  a  proper  matter  of  an- 
swer. The  Code  is  supreme  as  to  practice  and  as  to  the 
remedies  of  parties.  By  it  old  forms  of  action  (section  10), 
and  rules  of  pleading  (section  92),  are  abolished,  and  the 
pleadings  to  be  used  are  prescribed  by  the  Code  and  no 
others  are  permitted.  (Sec.  93.)  Ther^  is  no  provision  in 
our  Code  as  in  that  of  Ohio  for  setting  up  in  an  answer  a 
cross-cause  of  action  against  a  co-defendant.  (See  Seeney-s 
Code,  p.  99;  Amend,  to  sec  84;  64  Ohio  L.,  p.  91;  See  U. 
8.  Eq.  Dig.,  432,  sec  442;  4  Ala.,  452.)  There  is  a  pro- 
vision (sec  105),  for  striking  out  counter-claims  and  for 
their  being  made  ^^  the  subject  of  another  action." 

[*404j  The  intent  of  section  83  is  to  let  in  to  defend  only 
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tboee  defendants  wlio  show  due  diligence  in  making  thdr 
application  and  in  coming  in  with  their  claim. 

The  fact  that  defendant  Toby  has  come  in  with  a  stale 
demand,  barred  by  the  statute  of  limitations,  and  has  served 
no  notice  on  the  adverse  party  to  the  judgment,  shows  a 
lack  of  diligence  on  his  part  that  cannot  be  cared.  Dili- 
gence mnst  be  shown  (See  Angell  on  Lim.,  327;  3  Wend., 
472;  6  Cow.,  519;  14  Wend.,  83;  6  Cow.,  471;  «  Amer. 
Com.  L.,  488)  at  equity  as  well  as  at  law.  (Augell  on 
Lim.,  22,  sec.  25;  20  U.  S  Dig.,  347,  sec.  711;  88  N.  EL., 
400.)  The  Code  recognizes  the  same  doctrine.  (Sees.  27, 
83.) 

3d.  Should  it  be  determined  that  the  answer  could  be 
allowed  to  come  in  under  section  88  of  the  Oode,  then  we 
submit:  Firsts  that  it  is  an  answer  setting  forth  a  counter- 
claim; or^  second^  that  it  is  one  in  the  nature  of  a  cross-bill 
in  equity;  or,  thirdy  it  is  the  commencement  of  a  new 
action. 

(a)  Viewed  as  an  answer,  setting  up  a  counter-claim  to 
the  cause  of  action  of  plaintiff  in  the  orig^inal  action,  the 
question  arises:  At  what  time  did  the  statute  cease  to  run 
as  against  the  cause  of  action  so  set  npf 

The  cause  of  action  is  indivisible  as  to  the  statute.  If  it 
rons  against  it  as  a  claim  for  one  purpose  it  does  for  all. 
{Ohick  V.  WilleUB,  2  Eas.,  381.) 

There  is  no  distinction  between  a  counter-claim  and  a  set- 
off as  to  the  time  when  the  statute  ceases  to  run  against 
it.  Both  are  founded  on  the  principles  of  compensation. 
(Barb,  on  Set-off,  17;  15  Wend.,  65,  66;  How.  N.  Y.  Code, 
pp.  259,  260,  notes.) 

The  distinctions  between  counter-claims  and  set-offs  are 
that  counter-claims  cover  a  greater  variety  of  causes  of 
action,  and  that  a  cause  of  action  proper  for  a  set-off  was 
deemed  satisfied  in  a  suit  upon  the  matter  against  which  it 
might  have  been  pleaded  as  a  set-off  (How.  N.  Y.  Code, 
260-1 ;  Welch  v.  Hazeltony  14  How.,  97),  while  a  defendant 
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[*405]  may  elect  as  to  using  a  canse  of  action  as  a  counter- 
claim, or  to  bringing  an  action  thereon.  (How.  N.  Y. 
Code,  261-2;  1  Dner,  667;  14  Uow ,  97.) 

Tiiese  distinctions  cannot  affect  the  question  involved  in 
this  case,  except  that  the  connter-olaini  of  the  Code  is  more 
independent  of  the  original  cause  of  action  than  a  set-off, 
and  hence  the  statutes  would  not  be  as  liable  to  cease  to  run 
against  it,  bj  the  commencement  of  the,  original  action,  as 
in  a  case  of  set-off. 

The  statute  ceases  to  run  as  against  a  set-off  only  at  the 
time  of  filing  notice  thereof,  or  of  the  pleading  thereof. 
(Ang.  on  Lrm.,  325;  18  Pick.,  521;  20  U.  S.  Dig.,  646,  sec. 
288;  UolUy  v.  Jiabb,  12  Rich  Law  [S.  C.J,  185.) 

**The  question  whether  a  note  pleaded  in  set-off  is  barred 
by  the  statute  of  limitations  must  be  considered  and  de- 
cided by  itself."  (13  U.  S.  Dig.,  465,  sec.  31;  Solleman 
V,  Rogers^  6  Texas,  91.  See  also  2  Stra.,  1271;  3  Mar., 
286;  3  Bibbs,  49;  8  Bac.  Ab..  640,  [Barb.,  ed.  1861];  9 
Cow.,  857;  8  Bac.  Ab.,  642;  6  D.  S.  Dig.,  373,  sec.  567;  3 
Alabama,  588.)  The  onus  is  on  Toby  to  remove  the  bar 
of  the  statute.    (5  U.  8.  Dig.,  374,  sec.  581;  3  Terg.,  496.) 

We  see  no  distinction  between  this  case,  as  to  the  princi- 
ple applicable,  and  where  an  amendment  brings  in  other 
parties  as  to  whom  the  right  to  sue  was  barred  at  the  time 
of  the  amendment  (3  Abb.  N.  T.  Dig.,  715,  sec.  14;  6 
Paige,  655;  16  U.  S.  Dig.,  44^i,  sec  159;  37  Maine,  668; 
18  U.  S.  Dig.,  502,  sec.  62;  10  Ind.,  183;  20  U.  S.  Dig., 
646,  sec.  260;  34  Miss.,  437),  and  where  a  new  charge  is  in- 
troduced into  a  bill  by  amendment,  though  founded  upon 
papers  previously  exhibited.  (2  U.  S.  £q.  Dig.,  262,  sec. 
227;  8  Iredel's  Ch.,  535.)  In  these  cases  the  lapse  of  time 
must  be  computed  to  the  time  of  the  amendment. 

An  off- set  must  be  pleaded  to  be  available.  (2  U.  S.  £q. 
Dig.,  553,  sec.  144;  7  Paige  Ch.,  208.)  This  is  equally  true 
of  a  counter-claim. 

[*406]  The  only  instance  where  this  principle  is  not  recog- 
26— 3kab. 
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aized  is  in  case  of  niniiiDg  aooonnts  between  merchants, 
bnt  even  this  rule  is  not  nnivei*sal.    (10  B.  Mod.,  112.) 

We  think  the  statate  of  limitations  continues  to  rnn 
against  a  defendant's  claim  until  the  same  is  pleaded,  and 
that  this  rale  is  applicable  both  to  set-offs  and  defenses  in 
the  nacnre  of  pleas  in  reconvention  or  counter  or  cross- 
claims.  (See  16  U.  S.  Digest,  ^6,  sec.  168;  FowUr  v. 
Stonemafij  11  Texas,  478;  Ang.  on  Lim.,  325;  18  Pidc., 
521;  20  U.  S.  Dig.,  646,  sec.  288;  13  Id.,  465,  sec.  31;  6 
Texas,  91.) 

As  to  definition  of  plea  in  reconvention  (see  StoryV  Eq. 
PL,  sec.  402;  1  Bouv.  L.  Die,  401;  Id.,  854,  "cross-ac- 
tion.") 

{i)  Eegarded  as  an  answer  in  tlie  nature  of  a  cross-bill: 

It  is  against  a  co-defendant  alone;  claims  no  relief  against 
the  plaintiff;  neither  a  cross-bill  nor  an  answer  in  the  na* 
ture  of  one  wonld  be  allowed,  where  the  matters  set  forth 
therein  are  pleadable  in  an  answer  (1  Yansand  Eq.  Pr., 
212,  214;  3  Abb.  Pr.  R.,  859;  7  Id.,  373;  1  Vans.  Eq.  Pr. 
224,  226;  1  Code  R.[N.S.],  121;  1  Id.,  105);  for  instance, 
where  the  matters  set  up  constitute  simplj  a  counter-claim. 

(M.) 

A  cross-bill  and  the  original  bill  are  as  distinct  as  to 
pleading  as  to  defenses.  The  claim  of  Toby  in  no  manner 
depends  upon  the  cause  of  action  set  forth  in  the  original 
petition.  The  only  claim  the  Insurance  Company  had 
against  Toby  was  to  foreclose  his  interest  in  the  mortgaged 
property.  This  Toby  does  not  controvert.  The  claim  does 
not  depend  upon  the  service  of  the  summons  in  the  orig- 
inal cause;  there  is  nothing  in  that  to  take  the  defendant's 
cause  of  action,  as  against  his  co-defendants,  out  of  the  op- 
eration of  the  statute.  There  is  no  reason  why  the  bring- 
ing of  the  defendant  Toby  into  court  in  the  original  action, 
prevented  the  operation  of  the  statute  upon  their  cause  of 
action  against  their  co-defendants  any  more  than  [*407]  that 
saves  any  other  cause  of  action  be  may  have  against  co- 
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defendants;     It  is  the  pleading  of  a  cause  of  action  as  a 
defense  that  makes  it  available. 

There  are  but  two  instances  where  the  same  kind  of  de- 
fenses may  not  be  put  in  to  a  cross-bill  that  may  be  to  the 
original  bill.  These  are  the  plea  of  jurisdiction  and  to  the 
person  of  complainant.  In  all  other  respects  cross-bills 
are  liable  to  all  the  pleas  in  bar  to  which  original  bills  are 
liable.    (2  Barb.  Oh.  Pr.,  132-3,  and  cases.) 

This  answer,  regarded  as  a  cross-bill,  is  equally  liable  to 
an  answer  of  the  statutes  of  limitation,  as  was  the  plaintiff's 
petition,  and  there  is  no  reason  why,  if  the  cause  of  action 
set  up  therein,  is' barred  at  the  time  it  is  pleaded,  it  may 
not  be  taken  advantage  of  by  answer,  as  well  as  though  it 
were  contained  in  the  original  pleading,  or  as  though  it 
simply  set  up  an  off-set,  or,  as  though  it  were  inserted  in 
the  original  petition  by  amendment. 

The  independence  of  a  cross-bill  is  still  further  shown  by 
the  fact  that  a  revivor  of  the  original  bill  does  not  revive 
the  cross-bill,  but  there  must  be  a  revivor  in  each  cause. 
(2  Barb.  Ch.  Pr.,  58;  Met'f  Eq.  PL,  220..) 

But  it  has,  as  we  have  seen,  been  held,  that  the  statute 
runs  against  the  cause  of  action  in  a  cross-bill  (a  plea  in  re- 
convention of  the  civil  law  was  a  species  of  cross  bill  (Story 
Eq.  PL,  sec.  402;  1  Bouv.  L.  Die,  400),  until  it  is  pleaded. 
(16  U.  S.  Dig.,  446,  see.  163;  11  Texas,  778.) 

{g)  But  we  submit  that  the  pleading  in  question  cafi- 
not  be  construed,  either  as  an  "answer"  within  the  meaning 
of  section  83,  nor  as  an  answer  in  the  nature  of  a  cross-bill, 
but  that  it  was  the  commencement  of  a  new  action  in  effect. 

It  is  true  the  summons  was  not  regular,  but  the  appear- 
ance of  Allen  doubtless  waived  this  irregularity. 

First,  It  cannot  be  regarded  except  as  the  commence- 
ment of  a  new  action,  because  Ist.  Xo  notice  was  served  on 
the  "adverse  party"  to  the  judgment.  2d.  It  sets  forth  no 
[*408]  defense  to  the  original  cause  of  action,  but  simply 
seeks  to  appropriate  the  surplus  in  Allen's  hands,  in  which 
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plaintiifa  below  have  no  interest  Allen,  as  representative 
of  Norman  Allen's  estate,  is  alon^  interested  in  the  subject- 
matter  of  the  answer. 

A  counter-claim  must  operate  in  some  way  to  defeat  iu 
whole,  or  in  part,  the  plain tifTs  right  of  recovery  in  the  a« 
tion.    (6  Abb.  N.  Y  Dig.,  164,  sec.  2;  Cit.  Nat  Fire  /m. 
Go.  V  McKay ^  21  N.  Y.,  191;  Maitoonv.Baker,  24  llow. 
Pr.,  329.) 

The  notice  was  served  on  Allen  alona     By  this  proceed 
ing  Toby  seeks  '*in  a  court  of  justice,  to  prosecute  another 
person  (Allen  alone),  for  the  enforcement  or  protection  of  h 
riglit,"  or,  "the  redress  or  prevention  of  a  wrong."     This  is 
an  action  under  the  Code  (sec.  4). 

The  answer  tiled,  we  have  seen,  is  "immaterial  as  between 
him  (Toby)  and  the  plaintiff,  but  is  intended  to  form  a 
cause  for  the  adjudication  of  equities  between  him  and  a  co- 
defendant."  It  would,  in  the  original  case,  be  struck  out 
on  motion  ( Woodwortk  v.  Bellows  et  al,^  4  IIow.  Vv ,  '^4), 
or  under  section  105,  Code,  perhaps  ordered  to  be  made  the 
subject  of  a  new  action. 

As  a  cross-bill,  it  is  not  "confined  to  the  matters  stated 
in  the  original  bill,"  but  "introduces  new  and  distinct  mat 
tors  not  embraced  therein."  Its  only  evident  objer*t  is  to 
appropriate  the  surplus.  As  to  this,  under  our  Code,  or 
under  the  old  chancery  practice,  no  decree  could  bo  ren- 
dered on  the  bill,  for  as  to  that  matter  it  is  an  original  bill. 
(1  Vans.  Eq.  Pr.,  226;  Ilopk.,  48;  1  Vans.  Eq.  Pr.,  -iiti; 
Cit  Met'f  Eq.  PL,  81-82;  2  Barb.  Ch.  Pr.,  131-2;  2  U.  S. 
Dig.,  433,  sec.  446;  1  S.  &  M.  Ch.,  376.) 

When  Toby's  answer  was  filed  we  liave  seen  the  original 
plaintiffs  had  no  interest  in  the  real  estate.  The  answer  of 
Toby  is  not  "confined  to  the  matters  in  litigation  in  tlie 
original  suit  but  seeks  to  bring  before  the  court  other  dis- 
tinct matters  and  rights." 

[H09]  The  answer  doubtless  sets  forth  rights  sufficient  for 
a  cause  of  action  under  the  Code,  if  it  were  not  barred.    It 
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sets  forth  matters  that  are  competent  only  in  a  oontest  be- 
tween Toby  and  other  creditors  of  Norman  Allen,  deceased. 
They  have  an  interest  in  that  surplus.  Defendant  in  error 
represents  them  as  well  as  the  estate.  No  prayer  for  sale; 
none  for  any  relief  against  the  plaintiffs  In  the  original  suit. 
This  answer  is  required  to  be,  and  is  presumed  to  be,  ''full." 
(Sec.  83,  Code.)  No  claim  is  set  up  that  would  entitle  Toby 
to  any  relief  except  as  against  his  co«defenda:it  Allen.  The 
answer  then  is  not  entitled  to  be  deemed  a  cross-petition,  but 
the  commencement  of  a  new  suit.  (1  V"ans.  Eq.  Pr.,  227;  2 
BarbCh.  Pr.,  133;  Story  Eq.  Pr.,  418;  Met.  Eq.  PL,  230; 
Story  PI.,  483.) 

As  a  new  action  the  statute  of  limitations  was  well  pleaded. 
The  Code  provides  that  actions  shall  be  deemed  commenced, 
within  the  meaning  of  the  second  title,  ''as  to  each  defendant, 
at  the  date  of  the  summons  which  is  served  on  him,''  etc; 
when  service  by  publication  is  proper,  at  the  date  of  the  first 
publication  regularly  made.  (Code,  sec.  27,  p.  l28,Comp.  L.) 
Civil  actions  other  than  for  the  recovery  of  real  property 
can  only  be  brought  within  the  following  periods, etc.,  within 
three  years,  an  action  upon  a  speciality,  etc.  (Sees.  19,  20, 
Comp.  Laws  1862, 127.) 

Viewing  the  proceeding  in  the  court  of  justice  by  the  de- 
fendant in  this  case,  as  a  proceeding  whereby  he  as  "one 
party,  prosecutes  another  party  (defendant  Allen),  for  the 
enforcement  or  protection  of  a  ri<;ht  or  the  redress  or  preven- 
tion of  a  wrong,"  in  other  words  viewing  the  proceeding 
of  defendant  Toby  as  an  action  within  the  meaning  of  sec- 
tion 4  of  the  Civil  Code,  and  it  is  equally  plain  when  the 
statute  ceased  to  ruii  as  to  his  cause  of  action  against  Allen, 
viz:  When  the  summons  or  notice  of  the  commencement 
of  his  proceeding  was  served  on  defendant  Allen. 

[*410]  The  fact  as  to  when  the  statute  of  limitation  ceases 
to  run  against  a  claim,  depends  upon  the  diligence  of  the 
party  holding  the  claim  and  not  upon  the  diligence  of  a  third 
person.    The  object  of  the  statute  of  limitations  is  to  pre- 
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vent  the  bringing  into  court  of  stale  demands.  They  are 
called  statutes  of  repose,  and  are  to  be  favored  by  the  courts. 
A  construction  of  the  statutes  which  makes  the  acts  of  a 
third  party,  like  the  plaintiff's  in  this  case,  sufficient  to  take 
the  cause  of  action  of  Toby  against  Allen  out  of  the  opera- 
tion of  the  statute,  without  any  diligence  or  effort  on  the 
part  of  the  party  (Toby)  whatever,  is  a  construction  that 
defeats  the  very  object  of  the  statute.  But  construing  the 
statute  on  principle  and  comformable  to  its  object,  that  is, 
that  the  statute  ceases  when  the  party  holding  the  claim 
takes  the  first  step  in  prosecution  of  his  claim  against  those 
liable  on  it,  and  no  violence  is  done  to  its  language  or  spirit. 

Such  a  construction  is  in  conformity  with  the  changes 
made  by  the  Code  in  the  nature  of  the  limitation  of  actions, 
viz :  changing  them  from  the  "forms  of  actions"  to  the  causes 
of  action  themselves,  and  making  their  operation  depend 
upon  the  diligence  of  the  creditor  in  prosecuting  his  claim. 
(See  Ghich  v.  Willetts^  2  Eas.,  384,  Cbozibb,  C.  J.) 

5th.  The  record  is  silent  as  to  when  defendant  in  error 
was  appointed  administrator,  and  as  to  notice  of  the  appoint- 
ment and  lack  of  it.  The  evidence  is  not  given,  but  the 
court  finds  as  facts  "that  from  the  maturity  of  the  note  the 
said  answer  set  forth,  until  the  death  of  Allen  and  the  ap- 
pointment of  A.  K.  Allen  as  administrator,  the  said  Norman 
Allen  had  been  absent  from  the  State  of  Kansas  189  days." 

From  the  record  it  is  fairly  inferable  that  A.  K.  Allen  was 
appointed  as  administrator  as  soon  as  N.  Allen  died.  At 
all  events,  that  189  days  covered  the  time  of  N.  Allen's  ab- 
sence from  the  State  and  the  time  that  intervened  between 
[*411]  the  death  of  N,  Allen  and  the  appointment  of  A.  K. 
Allen  as  his  administrator. 

Now  this  appointment  as  admisistrator  hWing  been  ad* 
mitted  in  the  pleadings,  it  is  submitted  that  notice  of  such 
appointment  was  waived  by  plaintiff  in  error,  and  that  the 
court  below  found  all  the  facts  in  the  case  necessary  for  the 
full  determination  of  the  rights  of  parties. 
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The  Statute  provides  that  it  shall  be  the  duty  of  the  ad- 
ministrator to  give  notice  for  the  presentation  of  the  claims 
within  thirty  dajs  after  his  appointment.  Having  before 
Qs  the  finding  of  the  court  and  judgment  below,  it  is  sub- 
mitted that  it  must  be  presumed  that  such  notice  was  duly 
given  within  the  time  prescribed  by  law. 

It  will  be  presumed  that  evidence  was  introduced  in  thf 
court  below  showing  such  notice.  Proof  of  actual  noticf 
would  be  sufficient.    (9  Mo.,  260.) 

Tiie  statute  pleaded  in  this  case  is  the  general  statute  un- 
der the  Code.  This  will  create  a  bar  although  no  notice  is 
required  or  given.  (See  9  Mo.,  263;  Ci^  LaJxmm  v.  Hemp^ 
steady  1  Mo.,  654,  778.) 

The  opinion  of  the  court  was  delivered  by 

Cbozdsr,  0.  J. — The  only  question  presented  in  this  case 
for  the  consideration  of  the  court,  is:  at  what  time,  with  re- 
ference to  the  claim  of  Toby,  did  tiie  threeyears  contemplated 
by  the  twentieth  section  of  the  Oode,  commonly  called  the 
three  years'  limitation,  expire? 

It  is  agreed  that,  regularly,  and  regardless  of  the  excep- 
tions on  account  of  absence,  etc.,  mentioned  in  the  Code,  the 
claim  of  the  plaintiff  in  error  would  have  been  barred  on  the 
5th  day  of  May,  1864,  but  that  during  the  interval  between 
the  maturity  of  the  note  and  the  time  mentioned,  there  were 
one  hundred  and  eighty-nine  days  to  be  excluded  from  the 
computation  on  account  of  the  absence  of  the  maker  of  the 
note,  and  the  want  of  an  administration  after  his  death, 
which  would  bring  the  time  at  which  an  [^412]  action  would 
be  barred  down  to  November  10th,  1864.  The  first  affirm- 
ative  action  by  the  plaintiff  in  error  upon  his  claim  was 
taken  February  21st,  1865,  at  which  time  he  insists  it  was 
not  barred,  for  two  reasons:  ^st^  the  three  years  statute  of 
.limit'itions  embodied  in  the  Code  was  suspended  on  the  21st 
of  July,  1864,  the  date  of  the  first  publication,  by  reason  of 
the  conamencement  of  the  original  suit  as  to  him ;  and,  see- 
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ond^  it  remained  Bus^^ended  for  want  of  the  notice  contem- 
plated by  the  seventy-fourth  section  of  the  act  concernino^ 
executors  and  administrators.  These  propositions  will  be 
considered  in  the  oider  stated. 

L  The  statute  of  limitations  of  this  State,  unlike  the 
English  statute,  and  that  of  some  of  the  States  copied  there- 
from, applies  directly  to  the  subject  of  the  controversy;  to 
the  predicate  of  the  action  sought  to  be  taken  in  the  pro- 
ceeding. And  it  can  make  no  difference  what  may  be  the 
technical  position  in  this  suit,  whether  pUintiff  or  defend- 
ant, of  the  party  seeking  to  enforce  the  claim.  If  it  be  such 
as  require  affirmative  action  on  the  part  of  the  individual 
seeking  to  enforce  it,  it  is  wholly  immaterial  whether  he  oc- 
cupies the  position  of  plaintiff  or  defendant.  The  prohibi- 
tion of  the  statute  applies  with  equal  force  to  it,  be  he  in 
either  position  so  that  it  is  wholly  unnecessary  to  inquire 
whether  the  claim  is  properly  the  subject  of  an  original  ac- 
tion, of  a  set-off,  counter-claim,  or  cross  petition.  In  either 
event  the  operation  of  the  statute  is  precisely  the  same. 

In  the  case  at  bar  the  law  gave  the  plaintiff  the  right  to 
make  Toby  a  party  defendant.  Being  a  party,  the  law  also 
gave  Toby  a  right  to  set  .up  his  claim  as  against  Allen,  the 
administrator,  and  the  mortgaged  premises;  and  in  regard 
to  his  claim  he  stood  in  precisely  the  same  position  with  re- 
ference to  the  statute  of  limitations  that  he  would  have  oc- 
cupied had  he  commenced  the  suit  himself  at  the  time  he 
first  took  affirmative  action  upon  his  demand.  Making  him 
a  party  did  not  affect  his  claim  in  the  least,  [*413]  with  re- 
ference to  the  statute.  That  gave  him  the  privilege  of  set- 
ting it  up  in  that  proceeding,  and  nothing  more.  Had  the 
plaintiff  omitted  to  make  him  a  party  the  court  at  any  time 
before  final  judgment  upon  his  own  application,  would  have 
made  him  a  party;  in  which  event  it  would  not  have  been 
pretended  that  the  statute  would  have  ceased  to  run  as  to 
his  claim  until  such  application  was  made.  Why  in  the 
nature  of  things,  then,  should  the  making  of  him  a  party 
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originally  suspend  the  ranning  of  the  statute  I  Whether 
that  law  shall  operate  to  bar  his  claim  is  made  to  depend 
entirely  npon  bis  own  action,  subject  to  the  conduct  of  the 
debtor  as  to  absence,  concealment,  payment,  etc.  Its  opera- 
tion in  no  event  is  made  to  depend  upon  the  action  of  third 
persons.  No  matter  who  shall  commence  a  suit  or  who 
shall  forbear,  the  operation  of  the  statute  depends  wholly, 
subject  to  the  exceptions  above  referred  to,  upon  the  action 
of  the  owner  of  the  claim  sought  to  be  enforced.  Hence, 
although  the  suit,  as  to  Toby,  as  between  him  and  the  In- 
surance Company,  was  commenced  July  21st,  1864,  the 
date  of  the  first  publication,  with  reference  to  his  claim  as 
between  himself  and  his  debtor,  the  statute  was  not  thereby 
suspended. 

II.  But  Toby  contends,  secondly,  that  because  no  notice 
as  required  by  the  seventy-fourth  section  of  the  act  concern- 
ing executors  and  administrators  (Oomp.  L.,  1862,  p.  523), 
was  given,  the  statute  of  limitations  which  was  suspended 
by  the  death  of  the  debtor,  remained  stispended  as  to  his 
claim.  It  is  true  that  the  death  of  the  debtor  operates  to 
suspend  the  statute  until  an  administrator  is  appointed,  be- 
cause there  must  be  a  party  to  be  sued.  But  the  giving  of 
the  notice  of  his  appointment  by  the  administrator,  as  con- 
templated by  the  section  i*eferred  to,  does  not  affect  the 
running  of  the  statute.  That  section  refers  only  to  tho 
presentation  of  claims  to  tho  administrator,  requiring  that 
all  claims,  whatever  their  dute,  be  presented  within  three 
years  from  the  date  of  the  letters.  If  a  claim  would  be 
[*414]  barred  by  the  general  statute  in  one  year  from  the 
date  of  the  letters,  the  giving  of  the  notice  would  not  ex- 
tend the  time  two  years;  nor  would  a  failure  to  give  the 
notice  have  that  effect.  But  if  a  claim  would  not  be  barred 
by  the  general  statute^  by  reason  of  not  being  due  at  the 
death  of  the  intestate,  until  say  four  years  after  the  date  of 
the  letters,  the  giving  of  the  notice  might  possibly  cut  off 
the  last  year;  yet  the  failure  to  give  the  notice  could  not 
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operate  to  extend  the  time  within  which  the  suit  might  be 
brought  beyond  the  four  years.  The  two  statntee  apply  to 
entirely  different  things.  One  refers  to  the  bringing  of  a 
suit  generally;  the  other  to  the  presentation  of  a  claim  to 
an  administrator.  Wherefore,  although  no  notice  of  his 
appointment  was  given  by  the  administrator,  the  running 
of  the  general  statute  embodied  in  the  Code,  was  not,  for 
that  reason,  suspended. 

In  the  opinion  of  this  court,  the  action  of  the  District 
Court,  in  adjudging  the  right  of  the  plaintiff  in  error  to 
enforce  his  claim  to  be  barred,  was  not  erroneous.  The  judg- 
ment of  that  court  will  be  affirmed. 

All  the  justices  concurring. 


Samubl  Kimball  bt  al.  v.  Jebsb  C.  Connob  et  al. 

1.  Partifs:  Code,  The  spirit  of  the  Code  requires  that,  so  far  as  possi- 
ble, all  controversies  concerning  a  particalar  snlject-matter  shall  be 
concluded  by  one  proceeding,  and  it  is  made  the  duty  of  the  court  to 
have  all,  appearing  to  be  interested  thereiut  made  parties. 

[♦415]  2.  :  Judgment.    All  parties  in  interest  being  present,  the 

power  of  the  court  to  render  such  judgment  as  the  fiacts  may  require, 
under  the  pleading,  is  plenary. 

8.  Code:  Judgment,  The  old  systems  of  practice  are  by  the  Code  abol- 
ished; it  furnishes  the  facilities  in  the  civil  action  for  aU  that  could  be 
accomplished  by  former  systems.  A  decree  or  a  judgment,  or  a  com- 
pound of  both,  may  be  rendered  therein. 

4.  CBOBB-FETiTtON:  Answer,  The  answer  of  a  defendant  setting  up 
his  note  and  mortgage  against  his  co-defendant,  is  what  was  formerly 
called  a  cross-petition,  and  in  efiWct  is  still  the  same.  The  reply  hia 
co-defendant  makes  to  it,  is  in  effect  an  answer  to  the  cross-bill. 

5.  Pabties:  Summons:  Notice,  Under  the  Code,  when  the  original 
summons  is  served,  the  defendants  are  in  court  for  every  purpose  con- 
nected with  the  action,  and  the  defendants  served  are  bound  to  take 
notice  of  every  step. 

6.  Fobbclosubb:  Judgment.  In  a  foreclosure  suit  it  is  not  error  for  the 
decree  to  direct  the  sale,  first  of  the  personal  property,  and  to  apply  the 
proceeds  to  the  payment  of  the  mortgage  foreclosed. 
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7.  JuBT  Tbial:  Constitution,  Section  five,  Bill  of  Bights,  State  con9ti- 
tation,  does  not  require  every  trial  to  be  by  jury,  nor  that  every  issue 
triable  by  jury  at  the  adoption  of  the  constitution  should  remain  so. 
The  trial  by  jury  is  thereby  firu&^^^nteed  only  in  those  cases  so  triable  at 
common  law;  in  statutory  and  chancery  proceedings  the  legislature  is 
competent  to  dispense  with  the  jury.' 

8.  Douglas  Couhtt  Bxoobds:  VdlidUy  of.  The  act  of  Februaxy  9th, 
1864,  for  restoring  burned  records  in  Douglas  county,  not  providing  a 
common-law  action,  is  not  in  conflict  with  that  constitutional  provis- 
ion. The  proceeding  of  that  act  is  to  restore  the  evidence  of  existing 
judgments,  and  the  order  restoring,  is  not  a  judgment.  The  provision 
of  that  act  authorizing  the  judge  to  rely  upon  his  own  recollection  of 
the  facts  is  void. 

Error  from  Douglas  District  Court. 
Thb  facte  of  the  case  are  snbstantiallj  as  follows: 

The  defendant  in  error,  Jesse  G.  Connor,  commeDQied  an 
action  April  10th,  1860,  in  the  District  Coort  of  Douglas 
coantj  against  the  plainti£&  in  error,  and  the  defendant  in 
error,  Nathan  Starks,  to  obtain  judgment  on  a  note  made 
by  said  plaintiffs  in  error  and  one  Frederick  Kimball,  now 
deceased,  to  said  Connor,  for  four  hundred  dollars,  dated 
October  5th,  1859,  payable  six  months  after  p416]  date  with 
interest  at  three  per  cent  per  month  until  paid,  and  for  fore- 
closure of  mortgage  on  reserve  number  two  in  the  city  of 
Lawrence,  of  same  date,  made  to  secure  the  payment  of 
said  note. 

The  defendant,  Nathan  Starks,  answered,  setting  up  a  prior 
mortgage  on  the  same  property  and  other  personal  property 
described,  by  said  Kimball,  March  1st,  1858,  to  said  Starks, 

[1]  In  an  action  to  oonteet  a  wffl,  the  parties  are  not,  as  a  matter  of  light,  entitled 
to  have  flie  iaeae  tried  by  a  Jury.  {Sleh  v.  BowJur,  26  Kas.,  7.)  Under  the  Code,  partiM 
are  not  entitled  as  a  matter  of  right  to  a  jury  trial  In  equitable  proceedings  {QUletpie  v. 
Lovell,  7  Kas„424;  WUHams  r.  JSlUott,  17  Kas.,  623;  Houston  t.  Cloud  Co.,  19  Eaa., 
896 ;  McCordel  v.  McNay^  17  Kas«,  488) ;  yet  the  court  may,  in  its  discretion,  send  any  or 
all  of  the  issues  in  the  case  to  a  Jniy  to  be  tried;  and  if  it  sends  all  such  issues  to  a  Jnry, 
it  may  do  so  by  a  general  order,  without  even  mentioning  any  partienlar  issoe;  and  the 
jury  may  ttien  (unless  the  oonrt  should  otherwise  ocdsr,  either  on  Us  own  motioo  or  at 
the  request  of  one  of  the  parties),  find  a  general  verdict  upon  all  such  issues.  Cffixon  v. 
George,  18  Kss . ,  968.) 
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to  Becnre  the  payment  of  three  several  promisBory  notes  of 
the  same  date— one  for  eiglit  hundred  dollars,  payable  six 
months  from  date;  one  for  one  thousand  dollars,  payable  one 
year  from  date;  and  the  other  for  twenty-live  hundred  dol. 
lars,  payable  two  years  from  date;  all  drawing  interest  at 
twelve  per  cent  per  annum ;  and  prayed  for  judgment  against 
said  Kimball  on  said  notes,  and  a  decree  that  said  mortgaged 
property  should  be  sold  and  the  proceeds  of  said  sale  ap- 
plied, first,  to  payment  of  his  said  Starks'  Judgment.  The 
defendant  Kimball,  did  not  appear.  On  the  14th  day  of 
May,  1860,  at  the  May  term  of  said  District  Court,  judg. 
ment  was  taken  according  the  prayer  of  said  Starks'  answer, 
but  the  decree  of  foreclosure  did  not  describe  the  property 
to  be  sold)  but  relerred  to  the  petition  and  answer  for  a  de- 
scription of  it. 

On  the  8d  day  of  July,  1861,  the  said  Jesse  O.  Connor 
and  Nathan  Starke  again  appeared,  took  an  order  amending 
the  original  decree,  so  as  to  make  it  include  a  description  of 
the  property. 

The  defendant  Kimball,  afterward,  on  the  25th  day  of 
April,  1862,  moved  the  court  to  set  aside  the  amended  de- 
cree, which  motion  was  overruled,  and  the  said  Kimballs 
filed  their  petition  in  error  in  this  court,  praying  a  reversal 
of  the  original  and  amended  judgment,  and  at  the  July 
term  of  this  court,  1862,  consented  to  a  reversal,  and  the 
cause  was  remanded  to  the  District  Court  for  further  pro- 
ceedings. 

Afterwards,  at  the  October  term,  1862,  of  said  District 
Court,  another  judgment  was  taken  upon  the  same 
[*417]  pleading,  and  a  decree  of  sale  of  all  the  mortgaged 
property.  The  personal  property  described  in  Starks'  mort- 
gage first  to  be  sold,  and  the  proceeds  of  said  sale  to  be  ap- 
plied to  the  payment  of  Starks'  judgment,  and  if  the  pro- 
cecds  of  said  sale  should  not  be  sufiicient  to  satisfy  said 
judgment,  then  the  real  estate  described  therein  should  be 
sold,  and  the  proceeds  arising  therefrom,  or  so  much  thereof 
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as  migbt  be  necessary,  shoald  be  applied  to  tbe  full  satis- 
faction of  said  Btarks'  jadgment,  and  that  tbe  balance  of 
the  avails  of  the  sale  of  said  mortgaged  property,  or  so 
much  thei^eof  as  might  be  necessary,  be  applied  to  the  pay- 
ment of  the  judgment  so  rendei'ed  in  favor  of  the  said 
plaintiff,  and  that  execution  should  issue  for  any  balance 
still  remaining  unpaid  on  said  judgments,  etc.,  the  defend- 
ants, Eimballs,  simply  appearing  and  objecting  to  any  judg- 
ment against  them  in  favor  of  their  co.-defendant  Starks,  on 
tbe  ground  '^  that  they  had  not  been  commanded  to  answer 
in  relation  to  the  demands  of  said  Starks,  and  that  no  action 
was  in  existence  between  them  and  the  said  Starks;"  and 
also  objected  to  any  judgment  for  the  sale  of  their  personal 
property  on  the  ground  '^  that  it  was  not  included  in  the 
plaintiff's  mortgage  nor  described  in  his  petition,"  which 
objections  were  overruled  and  a  bill  of  exceptions  was  made 
and  allowed. 

On  the  21st  day  of  August,  1863,  before  any  further  pro- 
ceedings were  had,  the  records  of  the  District  Court  were 
burned  up  and  destroyed,  including  the  record  of  proceed- 
ings in  this  case,  and  the  defendant  Frederick  Kimball 
killed. 

On  the  6th  day  of  January,  186t5,  Nathan  Starks  filed  a 
petition  against  the  defendants  in  the  original  suit,  who 
were  living,  and  tbe  administrator  of  Frederick  Kimball, 
deceased,  to  restore  the  record  of  said  judgment  in  ac- 
cordance with  the  provisions  of  ^*  an  act  relating  to  records 
and  proceedings  in  the  county  of  Douglas,"  approved  Feb- 
ruary 9th,  186*. 

[*118]  On  the  18th  day  of  May,  1865,  the  administrator 
aforesaid,  moved  the  court  to  dismies  the  petition  of  said 
Starks,  filed  to  restore  said  record  as  to  him,  said  adminis- 
trator, on  the  ground  that  said  act  did  not  authorize  such 
proceedings  against  an  administrator,  and  the  motion  was 
sustained.  The  other  defendants,  Kimball,  then  demurred 
to  said  petition  on  the  ground  that  it  did  not  state  facts  suf- 
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ficient  in  law  to  constitute  a  cause  of  action,  and  moved  to 
have  said  petition  dismissed^  because  it  appeared  that  one 
of  the  judgment  debtors  iu  the  original  judgment  was  dead, 
and  after  argument  thereof  said  demurrer  and  motion  were 
overruled  with  leave  to  defendants  to  answer. 

Defendants  answered,  trial  was  had,  and  the  record  of 
said  judgment  reinstated,  and  the  said  Kimbails  filed  their 
petition  in  this  court  praying  that  the  judgment  of  the 
court  restoring  the  record  of  the  original  judgment  be  re- 
versed, and  that  in  case  the  same  be  not  reversed  that  the 
original  judgment  may  be  reversed. 

Cobb  &  Ohadwick  and  Eigga  c&  Riggs^  for  plaintiffs  in 
error: 

I.  So  much  of  the  act  under  which  the  proceedings  were 
had  as  authorized  the  establishment  of  a  judgment,  is  void, 
because, 

1st.  It  denies  th6  parties  the  right  of  trial  by  jury.  (Sec. 
7  of  the  Act;  Laws  1864,  p.  91.) 

2d.  The  constitution  of  the  State  (section  5,  Bill  of 
Rights),  declares  "  the  right  of  trial  by  jury  shall  be  invi- 
olate."   (Oomp.  L.  1862,  p.  50.) 

3d.  This  provision  clearly  guarantees  the  right  of  trial 
by  jury  of  all  that  class  of  questions  properly  triable  by 
[*419]  jury,  when  the  constitution  was  adopted  and  went  into 
effect. 

4th.  At  that  time  the  Code  of  1859  was  in  force,  de- 
claring that  "issues  of  fact  arising  in  actions  for  the  recovery 
of  money  or  of  specific,  real,  or  personal  property,  shall  be 
tried  by  a  jury,  unless  a  jury  trial  is  waived  or  a  reference 
ordered  as  hereinafter  provided."    (Oode,  sec.  274.) 

And  the  next  succeeding  section  declares  "  that  all  other 
issues  of  fact  shall  be  tried  by  the  court,  subject  to  its  power 
to  order  any  issue  to  be  tried  by  a  jury  or  referred  as  pro- 
vided in  this  Code." 

By  these  two  sections  the  defendant  clearly  had  in  every  ao- 
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tion  a  right  to  a  jury  trial  of  coarse,  or  a  trial  by  jury  of 
eucb  isBueB  in  the  cause  aa  the  court  should  deem,  proper  to 
be  tried  by  JQiy,  and  this  right,  as  has  been  shown,  has 
been  guaranteed  forever  to  the  people  of  this  State  by  their 
constitution. 

II.  If  it  be  argued  that  the  determination  of  a  cause  ot 
this  class  is  not  a  trial,  we  answer, 

Ist.  The  act  in  question  defines  it  as  a  trial.  '^  The  is- 
sues BO  joined  shall  be  tried  by  the  court."  (See  section  7 
above  cited.) 

2d.  It  conforms  completely  to  the  definition  of  a  trial  in 
the  Code.    (Sec.  878.) 

This  law  provides  for  the  filing  of  a  petition,  an  answer, 
and  reply,  and  then  that  the  issue  so  joined  be  tried. 

3d.  It  is  followed  by  all  the  consequences  of  a  trial,  the 
recovery  of  money  from  the  defeated  party,  or  the  depriva- 
tion of  his  property  by  the  adjudication  of  a  court.  What 
matters  it  that  the  action  of  the  court  is  called  the  establish- 
ment instead  of  the  rendition  of  a  judgment!  The  right 
of  trial  by  jury  is  matter  of  substance  and  not  of  form,  and 
is  not  to  be  defeated  by  newly  invented  phrases  applied  to 
the  adjudication  of  the  courts. 

It  is  substantially  the  old  action  upon  judgment,  much 
used  in  the  common  law  practice,  with  the  substantial  dif- 
ference [*420]  only,  that  tlie  record,  its  contents  and  its 
loss,  must  be  established  by  parol;  questions  of  fact,  emi- 
nently adapted  to  trial  by  jury. 

4th.  Under  the  common  law  practice,  an  action  might 
have  been  brought  directly  upon  the  judgment,  and  another 
judgment  recovered  thereon.  (See  8  Abb.  Dig.,  p.  526,  sec. 
209,  and  cases  there  cited;  Id.,  211,  and  cases  cited;  Id., 
214.) 

6th.  In  that  class  of  cases  where  issue  was  joined  as  to 
the  existence  of  the  record  only,  the  record  itself  being  con- 
elusive,  no  jury  was  necessary;  but  when  any  fact  outside 
the  record  was  put  in  issue,  it  was  always  tried  by  jury. 
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(See  9  Bacon's  Abr,,  Tit  « Trial  by  Keoord,"  pp.  656  and 
557;  also,  561  and  565  of  same  volume.  See  also  Sedg.  on 
Stat,  and  Const.  L.,  p.  613  and  614,  and  545-6-7,  and  cases 
there  cited.) 

III.  It  is  void  because  it  allows  the  cause  to  be  decided 
upon  the  recollection  of  the  judge. 

Ist.  The  constitution  of  this  State,  section  18  of  the 
Bill  of  Rights,  provides  tliat  ^^all  persons,  for  injnries  suf- 
fered in  person,  reputation  or  property,  shall  have  remedy 
by  due  course  of  law  and  justice  administered  without  de- 
lay." 

2d.  The  right  to  have  remedy  by  "due  course  of  law" 
for  injuries,  implies  the  right  to  "due  course  of  law"  to  de- 
fend against  prosecutions,  and  not  to  be  deprived  of  life, 
liberty  or  property  "without  due  course  of  law." 

The  convention  which  framed,  and  the  people  who  adopted 
the  constitution,  could  not  have  intended  to  guarantee  to 
each  individual  "due  course  of  law"  as  a  remedy  for  in- 
jnries committed,  and  deny  due  course  of  law  to  defend 
against  injuries  attempted  by  proceedings  at  law.  This 
clause  must  therefore  be  a  guarantee  to  the  citizen  against 
being  deprived  of  life,  liberty  or  pi-operty,  except  by  "due 
course  of  law." 

Justice  Curtis  of  the  United  States  Supreme  Courts  in  a 
Rhode  Island  case,  decided  that  "law  of  the  land"  is 
[*421]  equivalent  to  "  due  process  of  law,"  and  "  tliat  in  it 
is  necessarily  included  the  right  to  answer  to,  and  to  con- 
test the  charge,  and  the  consequent  right  to  be  discharged 
from  it  unless  it  be  proved."  (Sedg.  on  Stat,  and  Const^ 
L.,  p.  610.) 

The  statute  in  question  does  not  require  the  case  to  be 
proved,  but  allows  the  judge  to  decide  upon  his  own  recol- 
lection of  the  facts.  He  is  authorized  to  take  testimony, 
and  is  also  authorized  to  refer  to  his  own  recollection,  and 
to  make  decision  thereon.  Thus  the  cause  is  to  be  decided 
upon  grounds  that  cannot  bo  reviewed,  and  which  are  known 
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only  to  the  judge.  This  is  not  ^*  due  process  of  law,"  bat  a 
despotism  in  the  jndge,  as  complete  and  irresponsible  as 
was  ever  exercised. 

If  this  law  is  valid,  the  same  kind  of  le^i^slation  might 
be  extended  to  all  other  causes,  and  every  species  of  litiga* 
tion  in  the  State  be  determined  by  thd  recollection  or  pro- 
tended recollection  of  the  triers.  This  surely  would  not  be 
"  due  course  of  law." 

lY.  The  court  could  not  legally  re-establish  the  judg- 
ment against  a  part  of  the  judgment  debtors,  the  others  not 
being  parties  to  the  proceeding  nor  bound  by  the  decision 
of  the  court 

l3t.  The  act  in  question  authorizes  the  establishment  of 
the  judgment,  decree  or  final  order.  This  language  requires 
the  judgment,  etc.,  restored,  to  be  identical  in  substance  and 
effect  with  the  original  judgment,  and  to  the  same  end. 

The  second  section  of  the  act  provides  the  parties  plaint- 
iff and  defendant  shall  be  the  same  in  the  petition  as  in 
the  original  case. 

2d.  The  parties  to  these  proceedings  were  not  the  same 
as  in  the  original  action,  but  the  petition  on  its  face  shows 
that  Frederick  Eimball,  one  of  the  original  defendants,  was 
dead  when  the  petition  was  filed.  This  was  clearly  a  viola* 
tion  of  the  provisions  of  the  statute,  and  the  judgment  estab- 
lished was  for  the  same  reason  clearly  not  the  original  judg- 
ment. 

[*422]  As*  to  Frederick  Kimball,  there  is  no  record  of  a 
judgment  in  existence,  and  no  remedy  can  be  had  on  the 
restored  judgment  against  his  heirs  or  administrators. 

3d.  Had  Frederick  Kimball  been  dead  when  the  original 
action  was  commenced,  his  heirs  must  liave  been  made 
parties,  the  mortgaged  land  having  descended  to  them. 
(See  Barb,  on  Parties,  pp.  449  and  450,  and  cases  cited ;  also 
p.  496;  Caldwell  V.  Taggart^  4^  Petf  190.)  And  the  per- 
sonal property  mortgaged,  going  to  the  administrator,  he 

27—8  KA8. 
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would  have  been  a  necessary  party  to  protect  that.  (2  Eq. 
Dig.  [U.  S.],  435;  4  Peters,  190.) 

Had  Frederick  Kimball  died  daring  the  pendency  of  the 
action,  his  heirs  and  personal  representatives  most  have 
been  made  parties  before  the  cause  could  proceed  further, 
and  the  joinder  of  such  parties  is  held  necessary  by  the  courts 
for  the  purpose  of  preventing  litigation  and  avoiding  the 
sacrifice  of  property  by  selling  the  undivided  interests  of  the 
parties  to  the  action. 

In  this  case  Frederick  £imball,  or  his  heirs  or  administa- 
tors,  not  being  party  to  the  re-established  decree,  were  not 
bound  by  it,  and  his  interest  in  the  property  would  not  pass 
by  the  sale.  It  is  very  clear,  therefore,  Uiat  as  the  court 
could  not  render  the  original  judgment  without  such  parties, 
it  cannot  so  alter  the  judgment  in  re-establishing  it  as  to 
exclude  one  party  from  its  operation . 

y.  But  if  the  court  should  hold  the  decree  re-establish- 
ing the  judgment  to  have  been  legally  made,  it  will  then  be 
necessary  for  the  conrt  to  examine  thai  original  judgment 
as  it  is  set  out  in  the  decree  revising  it. 

Ist.  The  defendant  Starks  had  no  right  to  recover  judg- 
ment against  his  co-defendants;  they  having  been  summoned 
only  to  defend  against  the  plaintiff's  mortgage,  and  not  hav- 
ing appeared  in  the  cause,  had  no  legal  notice  that  Starks 
made  any  claim  against  them. 

2d.  A  judgment  can  be  recovered  against  a  defend- 
ant only  by  a  trial  or  as  the  result  of  a  default  of  some 
kind. 

[^423]  8d.  A  trial  is  the  judicial  examination  of  the  issues 
whether  of  law  or  fact  in  an  action.    (Oode,  sec  278.) 

There  can,  therefore,  be  no  trial  except  of  an  issue  of  law 
or  fact. 

4th.  An  issue  of  law  arises  upon  a  d^nnrrer  to  the  peti- 
tion, an  answer  or  reply,  or  to  some  part  thereof.  (Oode, 
sec.  270.) 

5th.   An  issue  of  fact  arises,  ^«^,  upon  a  material  allega- 
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tion  in  the  petition,  controverted  by  the  answer;  or,  second^ 
upon  new  matter  in  the  answer,  controverted  by  the  teply ; 
or,  thirds  upon  new  matter  in  the  reply,  which  shall  be  con- 
sidered controverted  by  the  defendant  without  farther  plead- 
ing:.   (Code,  sec.  271.) 

6th.  In  this  case  there  were  no  pleadings  whatever  be- 
tween Starks  and  the  plaintiffs  in  error,  and  conseqnently 
no  issue  of  law  or  fact  to  try.  There  could,  theretbre,  be  no 
trial  and  no  judgment  against  them  in  favor  of  Starks, 
unless  render^  tor  some  default  of  theirs  in  failing  to  join 
an  issue. 

7th.  But  they  had  no  opportunity  to  join  an  issue  with 
Starks. 

The  only  pleadings  allowed  the  defendants  by  the  Oode 
are  an  answer  to  the  petition,  or  demurrer  to  the  petition,  or 
reply.    (Code,  sec.  93.) 

But  in  this  case  there  is  no  petition  or  reply  of  Starks  to 
be  answered  or  demurred  to,  and  the  plaintiffs  in  error, 
therefore,  could  not  be  in  default  as  to  Starks'  claim  for  not 
answering  or  demurring. 

In  what  respect  then  were  they  in  default  as  to  Starks' 
claiml 

8th.  By  failing  to  answer  or  demur  to  Connor's  peti- 
tion, the  Kimball  defendants  admitted  Connor's  cause  of 
action  against  them;  but  the  petition  contained  no  allega- 
tion of  a  cause  of  action  on  the  Starks  mortgage,  but  merely 
alleged  that  Starks  claimed  some  lien  of  older  date  than 
plaintiff's  and  a  failure  to  answer  that  allegation  admits 
[^424]  nothing  else,  and  admits  that  only,  as  between  them 
and  plaintiff. 

9th.  Starks  has  therefore  recovered  a  judgment  for  money 
and  a  decree  of  foreclosure  against  his  co-defendants  without 
proof  against  them,  and  without  allowing  them  any  possi- 
ble chance  to  defend,  however  groundless  his  claim  might  be. 

Suppose  they  had  offered  to  ans^rer  to  Starks'  answer,  they 
are  met  with  the  objection  that  the  Code  prohibits  such 
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pleading.  They  offer  to  demar  and  are  told  that  the  Code 
allows  a  defendant  to  demur  only  to  a  petition  or  reply.  We 
submit  that  no  construction  of  the  Code  leading  to  such 
consequences  can  be  the  true  one. 

10th.  The  provision  of  the  SSlst  section  of  the  Code,  that 
jud/yi;m6nt  may  determine  the  ultimate  rights  of  the  parties 
on  either  side  as  between  themselves,  can  have  ^ect  only, 
when  the  parties  have  appeared  and  are  litigating  the  cause, 
and  then  only  upon  such  pleadings  and  as  to  such  matters  as 
may  be  determined  without  violating  the  express  provisions 
of  the  law  above  cited.  It  cannot  authorize  the  rendition 
of  a  judgment  in  favor  of  one  defendant  against  another  de- 
fendant in  defiance  of  such  provisions. 

The  New  York  Code,  section  274,  contains  a  similar  pro> 
vision,  and  the  construction  given  it  by  the  courts  has  been 
consistent  with  our  views.  (See  Yoorhies'  Code,  2d  ed.,  p. 
298*9,  and  notes;  Yoorhies'  Code  of  1865,  sec.  274,  and  note 
$  on  page  509.) 

11th.  Starks  should  have  filed  his  cross-petition  and 
caused  his  co-defendant  to  be  summoned  to  answer.  That 
was  the  settled  practice  in  chancery.  (See  2  Barb.  CJh.  Pr., 
126  to  182;  Talbot  v.  MoGee,  4  Mon.,  379:  Coop.  Eq.,  PL, 
86;  Mitt.  Ch.  Pr.,  81;  Pattison  v.  Hall,  9  Cow.,  747;  6 
Paige,  288;  7  John.  Ch.,  250;  2  Paige,  164;  Lubes  Eq.  PI., 
142;  10  Paige,  822;  2  U.  S.  Eq.  Dig.,  433.) 

There  is  nothing  in  the  Code  showing  an  intention  to 
[^425]  dispense  with  the  cross-action.  The  form  of  com- 
mencing the  suit  is  changed  from  the  cross-bill  and  subposna 
to  a  cross-petition  and  summons,  and  that  is  the  only  change 
necessary  to  conform  to  the  Code. 

Forms  of  action  are  abolished  by  the  Codes,  but  every 
remedy,  legal  or  equitable,  is  left  perfect;  and  under  the  N. 
Y.  Code,  substantially  like  our  own  in  respect  to  pleadings, 
the  cross-petition  is  fully  established  by  judicial  decisions. 
(Yan  Santas  Eq.  Pr.) 

12th.    If  the  court  should  be  of  opinion  that  a  cross-action 
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is  tiot  authorized  under  the  Oode,  then  this  is  a  case  where 
the  rights  of  the  parties  cannot  be  enforced  under  the  Code, 
and  the  old  practice  bj  cross-bill  is  still  in  force  under  sec- 
tion 614  of  the  Code. 

YI.  The  court  gave  Starks  a  money  judgment,  to  be  col- 
lected out  of  the  property  of  his  co-defendants,  after  the  mort- 
gaged property  should  be  exhausted.  That  certainly  could 
not  have  been  necessary  to  settle  the  priority  of  liens  between 
Conner  and  Starks.  It  was  a  matter  in  which  the  plaintiff 
in  that  action  had  no  concern,  and  on  what  grounds  it  was 
allowed,  it  is  difficult  to  conjecture.  Certainly  it  was  no 
l^al  ground. 

Yll.  1st.  The  decree  directs  the  sale  of  a  quantity  of 
personal  property,  none  of  which  was  contained  in  the  mort- 
gageof  the  plaintiff  or  mentioned  in  the  petition.  This  pro- 
perty is  decreed  to  be  sold  witho9t  any  action  having  been 
eommenced  in  relation  to  it  by  or  against  any  one.  This 
was  clearly  erroneous. 

2d.  The  decree  provides  that  the  personal  property  be 
first  sold  and  the  avails  applied  to  Starks'  judgment,  and  if 
the  proceeds  should  not  be  sufficient  then  the  real  estate  is 
to  be  sold,  and  so  applied,  ^^and  that  the  balance  of  the 
avails  of  the  sale  of  said  mortgaged  property,"  or  so  much  as 
may  be  necessary,  be  applied  on  the  Conner  mortgage.  The 
effect  of  this  provision  will  be,  that  if  the  personal  property 
should  be  more  than  sufficient  to  pay  Starks'  [H26]  mort- 
gage, it  will  be  applied  on  the  mortgage  of  Conner,  though 
none  of  it  was  ever  mortgaged  to  Conner.  This  counsel  will 
scarcely  pretend  is  legal. 

YIII.  An  exception  is  not  necessary  to  review  a  decision 
on  demurrer.    {KcMer  v.  Bally  2  Kas.,  160.) 

IX.  The  decree  re-establishing  the  judgment,  in  addi- 
tion to  establishing  it,  orders  a  sale  of  the  mortgaged  prop- 
erty. That  wsfl  not  authorized  by  the  act  under  which 
the  proceedings  were  had,' and  was  injurious  to  the  parties 
defendant,  by  making  a  sale  which  could  pass  but  three 
fourths  of  the  title  to  the  mortgaged  property. 
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John  Hvtchins^  for  Nathan  Starks,  defendant  in  error: 

I.  Ist.  The  court  having  obtained  jurisdiction  of  all  the 
defendants,  originally,  it  had  the  power  to  hear  all  questions 
involving  the  subject-matter,  whether  set  forth  in  the  peti- 
tion or  answer,  and  might  give  judgment  "for  or  against'* 
one  of  several  defendants,  and  determine  the  ultimate  rights 
of  the  parties,  and  might  grant  defendant  Starks  any  affirm- 
ative relief  to  which  he  was  entitled.  (Sec.  381,  Civil  Code; 
Oomp.  L.,  186;  Kloamand  Wife  v,  Brad^treet  et  al.^  7 
Ohio  8.,  825.) 

2d.  The  petition  of  plaintiff  below  properly  brought  de- 
fendant Starks  in  as  a  party,  and  it  became  the  duty  of  the 
court  to  enforce  his  lien  when  found  to  be  an  incumbrance 
on  the  property  in  controversy.  {Kloam  ani  Wife  v. 
Brddstreet  et  al.j  supra,) 

3d.  The  answer  of  Starks  being  sufficient,  in  eubstance, 
for  the  relief  demanded,  the  court  would  not  require  the 
filing  of  a  cross-petition  in  form,  but  would  treat  the 
answer  as  such  petition  and  grant  all  just  relief  demanded. 
(Id.,  820;  4  flow.  Pr.  R.,  24,  78;  1  Paige,  268.) 

4th.  The  most  that  is  required  under  the  Code,  in  such 
case,  is  the  service  of  the  answer.    (Van  Sant  Eq.  Pr  ,  326.) 

[*427]  6th.  Filing  an  answer  under  our  Code  is  <wjuiv- 
alent  to  serving  it,  as  per  the  New  York  Code. 

6th.  After  having  been  duly  served,  the  defendantn  will 
take  notice  of  all  subsequent  steps. 

II.  The  decree  for  the  sale  of  the  personalty  in  the 
Starks  mortgage  was  unnecessary;  the  title  absolute  thereof 
vested  in  Starks  on  default,  and  Starks  had  an  immediate 
right  of  possession  or  to  dispose  of  it  in  any  other  way. 
(Comp.  L.  1862,  865,  sec.  12;  1  Abb.  Dig.,  578-4;  1  N.  Y., 
496;  7  How.  Pr.,  251 ;  12  Barb.,  677.) 

{a)  Defendants  Kimball  had  a  right  to  complain  of  the 
judgment  as  to  the  personalty;  after  default  they  had  no 
interest  in  it,  but  held  it  simply  as  bailees  or  by  sufferanre. 
(1  Abb.  Dig.,  674;  6  Duer,  88,  96;  6  Paige,  683.) 
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{b)    Bat  the  jadgment  eimply  provides,  after  <Mxlering 
the  sale  of  personaltj,  that  enoagh  of  the  proceeds  of  Ifhe 
real  estate  be  applied  to  Starks'  jadgment  to  satisfy  it — 
balance  of  avails  of  ^'  mortgaged  property  "  applicable  to 
payment  of  the  Connor  jadgment 

\o)  The  Snpreme  Coort  will  presame  that  the  court 
below  intended  by  the  use  of  the  term  ^'  mortgaged  prop- 
erty,''  the  real  estate  covered  by  both  mortgages. 

III.  The  administrator  of  Frederick  Kimball,  deceased, 
was  properly  made  a  party  to  the  proceeding  to  restore  the 
record. 

{a)  The  first  section  of  tjbe  act  of  February  9th,  1864,. 
applies  to  '^  any  person  or  persons  interested  "  (sec.  1,  Laws 
1864«  p.  89),  and  the  second  provides  the  proceeding,  and 
that  ^^  parties  plaintiff  and  defendant,  shall  be  the  same  in 
the  petition  as  in  the  original  case.''  The  intent  of  this  act 
was  to  provide  for  restoring  lost  records,  and  it  was  the  duty 
of  the  court  to  carry  out  that  intent.  Frederick  Kimball, 
one  of  the  parties  to  the  original  record,  being  dead,  his 
representative  was  the  proper  person  to  be  made  a  party.  The 
act  referred  to  is  remedial  and  should  be  beneficially  con- 
strued. (Sedg.  Oonst.  Oonstr.,  369,  360,  861;  2  Ohio  St., 
481;  3  N.  Y.»479.) 

[*428]  (i)  '^  Courts  are  not  confined  to  the  letter  of  the 
law  in  giving  it  construction." 

(o)  Courts  frequently  quality  or  enlarge  the  ordinary 
meaning  of  words  in  construing  statutes.  The  intent  may 
be  gathered  from  the  cause  or  necessity,  even  though  con- 
trary to  the  ordinary  meaning  of  the  words.  ^^  It  has  been 
decided  that  a  thing  within  the  letter  was  not  within  the 
statute,  unless  within  its  intention."  *  ^  *.  Every 
statute  should  be  construed  with  reference  to  the  object,  and 
the  will  of  the  law-makers  is  best  promoted  by  such  con- 
struction as  secures  that  object  and  excludes  every  other. 
(1  Ohio,  480-1;  8  Ohio  St.,  85;  6  Barb.,  156;  Id.,  9;  13  N. 
T.,  78;  Bac.  Abr.,  Tit  Statute  L.,  5, 10;  15  John.,  358;  1 
Kent  Com.,  562;  3  Barb.,  429.) 
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(d)  Whenever  the  intent  can  be  discovered,  it  onght  to 
be  followed.  (5  Abb.  Dig.  [N.  T.],  79,  aec.  99;  15  John., 
880;  3  Oo^.,  89,) 

(d)  The  record,  of  coarse,  when  restored,  mast  be  pre- 
cisely like  the  one  destroyed,  and  the  parties  thereto  mast 
be  the  same.  The  object  of  making  the  administrator  a 
party  to  the  proceeding  to  restore  the  record  is  to  give  him 
notice  so  that  he  may  defend  the  estate  against  the  estab- 
lishment of  an  erroneons  record.  The  proceeding  creates 
no  new  liabilities  on  the  part  of  the  judgment  debtor,  nor 
in  favor  of  the  judgment  creditor.  It  is  simply  a  special 
proceeding  to  restore  the  evidence  of  a  judgment  already 
in  existence. 

lY.  The  act  authorizing  the  restoration  of  the  lost  records 
of  Donglas  county,  is  not  in  conflict  with  the  constitutional 
provision  gnaranteeing  the  right  of  trial  by  jury  as  claimed 
by  plaintiffs  in  error. 

(a)  The  constitution  only  guarantees  the  right  of  trial 
by  jury  in  those  cases  in  which  it  existed  when  our  consti- 
tution was  framed.    (Sedg.  Oonstr.,  547-8.) 

This  is  not  one  of  those  cases,  nor  was  the  issue  in  this 
proceeding  an  ^'  issue  of  fact  arising  in  an  action  for  the 
[*429]  recovery  of  money  or  specific,  real,  or  personal  prop- 
erty,'' under  section  274  of  the  Oivil  Oode.  It  was  clearly 
an  issue  to  be  tried  by  the  court 

(V)  This  proceeding  was  merely  a  special  statutory  pro- 
ceeding, such  as  are  constantly  heard  and  determined  by 
courts  in  all  states  without  the  intervention  of  a  JU17. 

Y.  The  act  is  not  void  for  allowing  the  judge  to  refer  to 
his  own  recollection  of  what  the  record  was. 

(a)  .The  proceeding  is  one  to  restore  the  records;  it  is 
not  an  action  for  'injuries  suffered  in  person,  reputation  or 
property,"  and  is  not  within  the  constitutional  prohibition. 
It  is  a  proceeding  of  the  court  to  restore  its  own  records. 
The  judge  would  have  the  same  right  to  refer  to  liis  own 
reoollectioD  as  to  that,  that  he  woald  in  settling  a  bill  of  ex- 
ceptions where  parties  could  not  agree. 
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{b)  But  it  does  not  appear  that  the  judge  of  the  eoart 
in  this  caee  did  refer  to  his  own  recollection*  It  does  ap- 
pear that  it  was  decided  on  the  evidence  adduced  by  the 
parties.  The  court  found  that  the  allegations  of  the  peti- 
tion and  of  the  answer  were  both  true. 

{c)  The .  plain ti£b  in  error  cannot  take  advantage  of  this 
as  error,  as  no  objection  was  made  at  the  time  on  the  trial 
below.  They  are  not  shown  to  have  been  injured  or  preju* 
diced  by  the  findings. 

Thaoher  dh  Banka,  for  Jesse  Oonnor.    (ITo  brief.) 

The  opinion  of  the  conrt  was  delivered  by 

Obozibb,  0.  J. — Oonsidering  them  in  their  natural 
order,  rather  than  in  the  order  in  which  they  have 
been  presented  by  counsd,  the  first  assignment  of  error 
would  be,  that  the  court  below  erred  in  rendering  jadgment 
in  favor  of  Starks.  The  ground  of  this  objection  is,  that 
because  Starks  was  a  defendant,  be  could  not  lawfully  have 
judgment  against  his  co-defendants,  although  a  prior  mort- 
gagee of  the  same  premises  sought  to  be  subjected  by  the 
plaintiff  to  the  payment  of  his  mortgage.  The  position  is 
that  Starks  should  have  filed  a  cross-petition  and  caused  a 
snmmons  [^480]  against  his  mortgagors  to  be  issued  and 
served,  so  that  the  question  is,  whether  he,  bmng  a  prior 
creditor  and  mortgagee  of  the  same  persons  and  premises 
named  and  described  in  the  petition,  having  been  made  a 
party  defendant  by  the  junior  mortgagee  and  called  upon 
to  set  up  his  claim,  was  entitled  to  judgment  against  his 
debtors  who  were  in  court  with  him,  although  appearing  on 
the  same  side  of  the  case!  It  ia  not  denied  that  if  the 
answer  of  Starks  had  been  called  a  cross-petition,  and  a  snm- 
mons had  issued  thereon  and  served,  but  that  he  would 
have  been  entitled  to  the  judgment.  Were  these  omissions 
fatal! 

The  letter  and  spirit  of  the  Oode  require  that,  so  fiir  as 
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poBsible,  all  controversy  concerning  a  particular  article  of 
property  shall  be  concluded  by  one  proceeding.  It  .is  made 
the  duty  of  the  court  to  require  everybody,  appearing  to 
have  an  interest  in  the  controversy^  to  be  brought  before  it 
to  the  end  that  their  rights  shall  be  adjudicated,  thereby 
putting  an  end  to  all  controversy  upon  the  subject,  and 
preventing  a  multiplicity  of  suits.  When  all  the  parties 
are  present,  the  power  of  the  court  to  render  snch  judgment 
for  or  against  plaintiiFs  or  defendants,  as  the  facts  may  re- 
quire under  the  pleadings,  is  plenary,  and  the  case  at  bar 
illustrates  the  eminent  propriety  of  the  provisions  of  the 
Code  under  consideration.  Here  are  two  persons,  each 
having  claims  against  all  the  owners,  and  are  mortgagees  of 
different  priorities  of  the  same  real  estate.  The  one  having 
the  second  lien  desired  to  realize.  Ue  commences  his  pro- 
ceeding, making  the  common  debtors  parties,  and  seeks  to 
'subject  the  property  upon  which  both  have  liens,  to  the  pay- 
ment of  his  claim.  He  knows  the  other  mortgagor's  claim 
must  be  first  satisfied,  and  the 'first  step  in  that  direction  is 
to  be  certain  as  to  the  amount  of  it,  and  the  only  proper 
way  to  do  that  is  to  get  him  before  the  court  and  require 
him  to  set  out  his  claim,  so  that  it  may  be  ascertained  by 
judicial  inquiry.  No  question  is  f*431]  made  against  the  pro- 
priety of  such  a  course,  but  the  objection  is,  that  the  paper  by 
which  the  claim  is  made  manifest,  is  an  answer  of  a  defend- 
ant, and  no  provision  of  the  Oode  authorizes  a  demurrer  by 
a  defendant  to  such  answer,  nor  can  it  be  controvtrted  by 
way  of  reply  by  the  debtor,  he  being  also  a  defendant  And 
it  is  further  objected  that  the  debtor  is  not  notified  by  the 
original  summons  of  the  claim  that  is  made  in  the  co-de- 
fendant's answer.  Hence  it  is  claimed  the  necessity  of  a 
cross-petition  and  a  summons  thereon. 

A  fair  construction  of  the  Oode  will  avoid  all  these  im- 
aginary difiiculties.  The  old  systems  of  practice,  legal  and 
equitable  are  abolished  and  the  Oode  furnishes  the  facilities 
and  was  i^t^nded  for  accomplishing*  in  thedvil  action  all 
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that  coald  be  arrived  at  by  .both  the  former,  syst^ema.  A.d^; 
cree  or  a  jadgment  techmcally  considered  or  a  ooinpoupcjl 
of  both  may  now  be  rendered  in  one  action. .  The  petition: 
of  the  plaintiff  sets  out  his  cause  of  action.  The  answer 
of  the  defendant,  who  is  a  mortgagee  of  the  property  men- 
tioned  in  that  petition,  sets  out  hi^  claim.  The  answer  of 
the  debtors  diBcloses  their  defenses  to  each,  and  replies  of 
the  claimants  admit  or  deny  them.  What  diiBcnlty  then 
can  there  be  in  the  business  t  Very  manifestly,  nothing 
but  in  names.  The  answer  of  the  defendant  setting  up  his 
claim  is  what  formerly  was  a  cross-petition  in  name,  and  in 
effect  is  still  the  same,  although  called  an  answer.  The 
reply  his  co-defendants  may  mske  to  it  is,  in  legal  effect,  an 
answer,  although  called  by  a  different  name.  And  all,  this 
is  within  the  spirit  of  the  Code,  and  a  mere  difference  about 
names  ought  not  to  operate  to  defeat  it. 

As  to  the  issuance  and  service  of  a  summons,  there  can 
be  no  difficulty.  When  the  original  summons  is  served  the 
defendants  are  in  court  for  every  purpose  connected  with 
the  action,  and  the  defendants  served  are  bound  to  take 
notice  of  every  step  taken  therein. 

'  [^432]  II.  The  mortgage  of  Starks  included  some  per- 
sonal property  which  was  not  covered  by  the  mortgage  of 
the  plaintiff  and  the  decree  directed  it  to  be  first  sold  and 
the  proceeds  applied  in  payment  of  Starks'  claim.  Some 
objection  has  been  made  to  the  judgment  on  this  account, 
but  the  court  has  been  unable  to  see  the  force  of.  it  or  how 
it  could  in  any  way  work  hardship  to  anybody,  or  why  it 
was  not  the  very  thing  that  ought  to  have  been  done. 

III.  It  is  claimed  that  the  proceeding  to  restore  or  estab- 
lish the  judgment,  was,  in  various  respects,  irregular,  and 
for  divers  reasons  wholly  void. 

The  plaintiffs  in  error  insist  that  the  '^act  relating  to 
records  and  proceedings  in  the  county  of  Douglas,"  approved 
February  9th,  1864,  is  unconstitutional  and  void,  because  it 
does  not  authorize  the  trial  to  be  by  jury.    This  presents 
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the  question  whether  this  is  a  case  within  the  meaning  of 
the  constitutional  provision.  (Bill  of  Rights,  sec.  5.)  ^*  The 
right  of  trial  by  jnry  shall  be  inviolate."  It  is  nnnecessarr 
to  determine  whether  the  investigation  provided  for  in  the 
act  referred  to,  is  strictly  a  **  trial."  Admitting  for  the 
purposes  of  this  case,  that  it  is  a  ^'  trial,"  it  will  not  follow 
that  the  act  is  in  contravention  of  the  constitutional  pro- 
vision. That  provision  does  not  require  every  trial  to  be 
by  juiy ;  nor  does  it  contemplate  that  every  issue,  which,  by 
t)ie  laws  in  force  at  the  adoption  of  the  constitution  of  the 
State,  was  triable  by  jury,  should  remain  irrevocably  triable 
by  that  tribunal.  Trial  by  jury  is  guaranteed  only  in  those 
cases  where  that  right  existed  at  common  law.  Sach  is  the 
meaniDg  of  the  constitutional  provision  referred  to,  and  in 
statutory  proceediDgs,  proceedings  in  chancery,  etc.,  the 
legislature  is  fally  competent  to  dispense  with  the  jnry. 

It  will  not  be  seriously  contended  that  the  case  at  bar 
was  a  common  law  action.  It  was  a  proceeding  to  restore 
the  evidence  of  an  existing  judgment,  not  to  recover  a 
judgment  for  money  or  property.  The  effect  of  the  action 
[^483]  of  the  court  might  be  to  put  the  plaintifis  in  a  posi- 
tion where  they  would  enforce  the  payment  of  money  ai 
against  the  defendants,  but  the  order  of  the  court  establish- 
ing a  judgment,  is  no  more  a  judgment,  strictly  speaking, 
than  would  be  an  order  for  the  entry  of  a  judgment  nunc 
pro  tunc. 

It  is  also  claimed  that  the  law  is  void  because  it  author- 
izes the  judge  to  rely  upon  his  own  recollection  in  determin- 
ing the  facts  upon  which  the  order  establishing  the  judg- 
ment is  made  to  depend.  This  is  undoubtedly  the  correct 
view  of  the  subject.  It  would  be  the  merest  mockery  of 
justice  to  allow  the  court  to  substitute  what  it  might  be 
pleased  to  call  its  recollection  for  the  testimony  of  witnesses 
absolutely  unimpeachable.  Such  woald  not  be  ^*  remedy 
by  due  course  of  law,"  and  the  provision  of  the  statute  re- 
ferred to  is  void. 
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fiat  ]  \  the  case  at  bar,  it  is  very  manifest  that  the  jndge 
did  not  in  fact,  rely  upon  bis  recollection.  The  order  was 
made  h  pon  an  admitted  state  of  facts.  Tbere  was  no  contra- 
dictioi'  in  the  petition  of  the  plaintiff  and  the  answer  of 
the  de  endants.  Hence,  the  plaintiff  was  not  aggrieved  by 
the  action  of  the  conrt. 

The  judgment  of  the  District  Oonrt  will  be  affirmed. 

All  the  justices  concnrring. 


KioHABD  Tablkston  V.  Akdbew  Bbilbt. 

1.  Appbal:  Ju9tiee9  of  the  Peace,  The  filing  oif  a  ji»idos*8  transcript  on 
appeal  in  the  District  Court  is  not  the  commencement  of  a  suit,  but  is 
th«  removal  into  the  District  Court  of  an  action  already  commenced, 
aitd  gives  the  appellate  court  jurisdiction  without  the  issuance  or  ser- 
vitie  of  a  summons,  bnt  presents  no  issue. 

2. :  Issue:  Practice:  Pleadings.    [*434]    The  appeal  once  per- 

^Hsted,  the  proceeding  must  in  all  respects  be  the  same  as  though  the 
action  had  been  originally  commenced  in  the  appellate  court.  An  issue 
should  be  made  up  by  the  filing  of  pleadings,  and  when  the  District 
Court  was  moved  to  dismiss  the  case,  it  should  have  sustained  the  mo- 
tion or  required  the  filing  of  a  petition.  The  fact  that  the  court  up  to 
that  time  had  failed  to  adopt  a  rule  as  contemplated  by  §  107  of  the 
Civil  Code,  fixing  the  time  for  the  filmg  of  the  pleadings,  cannot  be 
made  to  operate  as  a  nullification  of  the  statute.' 

[1]  8«e  Dootey  9.  Foiter,  6  Km.,  377.  Aa  to  TAlldity  of  ralei  of  DIcttlot  Oovct;  and 
pcacttoeoo  appaa],  aae  Coleman  «.  Ifew^,  7  Kaa.,  839.  Naoaaaity  of  flUBg  patHton,  ale., 
(fiernstdn  9.  ififmttA,  10  Kaa.,  68)« 

No  plwUWnga  are  now  vaqnlzed  on  appeaL  (Alldfi$an  v.  BobertB,  18  Kaa.,  182.)  Tlia 
Coda  of  Oltil  Prooednre  oontrola,  ao  far  aa  It  la  applicable^  procaedlnga  in  oaaea  tiled  In 
HialNatriot  Oonrt,  od  appeal  from  Jnatioaa* oonrta.  (CcgMfoiuf  «.  if<^^Of«, 0 Kaa.,  1<M»> 
Tlie  Diatzlot  Oonrt  may  allow  new  pleadlnga  to  be  filed,  in  caaee  appealed  ttom  a  Jnatloa'a 
conrt,  only  *'ln  fortlierance  of  Jnstloe."  Wbere  new  pleadlnga  are  filed  on  appeal  In  the 
Dlatdot  Oonrt,  and  aome  toreleTant  mattara  are  Inaerted  In  aneb  pltiarthiga,  anoii  Irrele- 
?ant  mattera  will  not  be  conatmed  by  tbe  Supreme  Oourt  to  vitiate  ttie  appeal,  wbere  It 
eaa  be  aeenftom  the  record  wbattbawbole  proceedtnga  in  tbaDlstclot  Court  waa.  (J?aM- 
ufay  V.  Wilder,  17  Kaa.,  888.) 

Tbe  atatate  only  reqnlrea  tbat  tbe  defendant  file  a  bin  of  partknlam  before  a  Jnatice  of 
tbo  peaces  wbco  thereto  required  by  tbe  plalntUf;  and  on  appeal  no  new  or  Mrw^«li1  bffl 
of  particnlani  or  anawer  ia  necaaaaryi  nnleaa  on  motion  or  appUcatloiiof  a  parly  the  aame 
la  allowed  by  tbe  oonrt  in  fortheraiioa  of  Jnattca.   (Oamian  «.  J?tteAI^  8  Kaa.,  108*) 

Kacb  par^  may,  without  flMng  new  pleadlnga  pwrra  any  caaaeof  action  or  def  apae  wblcli 
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Error  from  Atchison  District  Court. 

Bbujet  sued  Tarleston  before  a  justice  and  recoyered. 
Tarleston  filed  a  bond  for  appeal  and  filed  a  transcript  for 
that  purpose  in  the  District  Court.  The  transcript  con- 
tained the  ''  bill  of  particulars  "  of  both  plaintiff  and  de- 
fendant filed  before  the  justice,  but  no  further  petition  was 
filed  by  the  plaintiff  in  the  appellate  court.  The  case  was 
continued  bj  Tarleston  until  the  June  term,  1865,  when 
the  parties  appeared  and  the  defendant  Tarleston  moved  the 
court  to  "  dismiss  the  case  "  for  the  reason  that  no  petition 
had  been  filed  by  the  plaintiff,  Briley,  which  motion  was 
overruled  and  the  action  brought  to  trial,  and  objections 
were  made  to  the  introduction  of  any  evidence  on  the 
ground  that  no  petition  had  been  filed,  which  motion  was 
also  overruled  and  jndgment  was  rendered  for  Briley.  A 
motion  was  made  by  Tarleston  for  a  new  trial,  which  was 
also  overruled.  These  rulings  were  all  duly  excepted  to, 
and  the  case  comes  here  on  a  bill  of  exceptions. 

O,  W.  Qlick^  for  plaintiff  in  error: 

Ist.  The  action  should  have  been  dismissed  by  the  Dis- 
trict Oourt,  because  of  no  petition  having  been  filed. 
{Austin  V,  HoAfden^  6  Ohio,  388  [Condensed  pp.  158, 
161];  Gasper  v.  Warren^  7  Ohio,  242  [Cond.  373];  9  Ohio 
[*435]  S.,495;  6  Ohio  S.,  692;  2  Ohio,  267;  Swan's  PL, 
sees.  62,  93,  107,  108,  109,  Civil  Code.) 

2d.  There  was  no  issue  in  the  case.  (  Vail  et  al.  v.  Ely 
et  al,) 

3d.  No  evidence  was  admissible.  (Civil  Code,  sees. 
269,  271.) 

he  might  hftTe  proved  before  the  Jwttoe^  end  eedi  may  tattfodneeioyevidance  whldi  be 
might  hATe  introdnoed  before  the  jiutloe.  (StanUyv*  Bank,  IT  Eae.,  699;  German 
«.J?«eAI#,9Kae.,l<M.) 

The  iMettiet  Court  may,  In  •  eeee  where  the  defendeDt  had  filed  an  ananer  to  e  hOl  of 
parttoalara  In  Jnatioe^  oonrt,  and  no  new  pleadtaiga  were  filed,  on  tppeal.  In  the  trial  of 
the  oaae^  Umit  the  Inireatigatlon  to  the  taanee  madebytfaepleafflngainlliejiiatloe^ooait. 
iDanmU  «.  Olark,  U  Kaa.,  164.) 
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Opiiiioii  of  the  Court 


Glen  dkFodter^  for  defendant  in  error. 

No  brief  of  the  attorneys  for  defendant  in  error  has 
reached  the  hands  of  the  reporter. 

The  opinion  of  the  court  was  delivered  by 

CsoziSB,  0.  J. — ^In  this  case  the  conrt  is  called  npon  to 
determine  whether,  before  the  adoption  in  January,  186S^ 
of  the  rnle  on  the  subject  of  pleadings  to  be  filed  in  cases 
appealed  from  justices  of  the  peace  to  the  District  Court,^ 
the  law  required  a  petition  to  be  filed  by  the  plaintiff  when 
the  appeal  was  taken  by  the  defendant? 

Section  107  of  the  act  regulating  the  procedure  before 
justices  of  the  peace,  provides  that  in  cases  appealed  to  the 
District  Court  ^'  the  parties  shall  proceed,  in  all  respects,  in 
the  same  manner  as  though  the  action  had  been  originally 
instituted  in  that  court."  The  109th  section  requires  the 
District  Court  to  render  judgment  for  the  amount  of  the 
judgment  of  the  justice  in  cases  where  the  plaintiff  appeals 
and  fails  to  file  a  petition.  It  will  be  observed  that  neither 
of  these  sections,  in  terms,  requires  the  filing  of  a  petition, 
or  any  other  pleading.  A  good  reason  cannot  readily  be 
found  for  requiring  a  petition  to  be  filed  when  the  plaint- 
ift' appeals  and  dispensing  with  it  when  the  defendant  is  the 
appellant.  The  object  in  requiring  pleadings  in  either  case 
is,  to  present,  in  the  ordinary  manner  of  proceedings  in  the 
District  Court,  an  issue  to  be  tried.  It  is  just  as  essential 
that  there  he  an  issue  made  up  in  one  case  as  in  the  other. 
The  latter  section  referred  to  seems  to  contemplate  that  some 
preceding  section  required  the  filing  of  pleadings.  As  no 
other  section  very  manifestly  [*436]  will  bear  such  con- 
struction, that  requirement,  if  to  be  found  in  the  statute, 
must  be  sought  for  in  the  107th  section. 

After  the  appeal  is  perfected  the  parties  are  to  proceed 
in  the  same  manner  as  if  the  cause  had  been  commenced 
originally  in  the  District  Court,  no  matter  which  one  is  the 


( 
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appellaDt.  The  filing  of  the  transcript  presents  no  issue 
for  trial.  That  merely  brings  the  cause  within  the  juris- 
diction of  the  court.  After  that  is  done»  an  issue  must  be 
made  up,  the  cause  tried  and  judgment  rendered  as  in  any  other 
cause.  The  filing  of  the  transcript  is  not  the  commence- 
ment of  a  suit  within  the  meaning  of  the  Code.  It  is  the 
removal  of  an  action  already  commenced  into  the  District 
Oourt.  When  it  gets  there,  then  the  proceeding  must,  in 
all  respects,  be  the  same  as  though  originally  commenced 
there.  This  would  not  require  the  issuing  and  service  of  a 
summons,  because  the  filing  of  the  transcript,  under  the 
statute,  gives  the  court  jurisdiction  of  the  parties. 

It  may  be  said  that  no  time  is  fixed  for  the  filing  of  the 
pleadings.  This  cannot  affect  the  question.  The  fact  that 
the  court  has  failed  to  adopt  such  rules  as  are  contemplated 
by  the  Code,  cannot  be  miade  to  operate  as  a  repeal  or  nul- 
lification of  the  statute;  especially  when  the  matter  is  pre- 
sented directly  to  the  court,  as  was  done  in  this  case  by  mo- 
tion. When  the  court  was  asked  to  dismiss  the  case  it  was 
its  duty  to  sustain  the  motion  or  to  require  a  petition  to  be 
filed.  Proceeding  with  it  under  such  circumstances,  with- 
out the  filing  of  pleadings,  was  erroneous. 

The  judgment  will  be  reversed  and  the  cause  sent  back 
to  be  proceeded  with  in  accordance  to  this  opinion. 

All  the  justices  concurring. 
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[*487]   BlOHABD  TSEADWAT  V.  MaTHBW  BtAK  BT  AL. 

I.  Attachment:  Partnership,  One  partner  cannot  maintain  an  at- 
tachment against  the  property  of  his  co-partner,  on  the  groand  of  non* 
re8iden<^  of  the  laita,  npon  a  daim  arising  oat  of  the  partnership 
transactions,  nnlesf  there  first  be  an  aoconnting  and  ascertainment  of  a 
balance  which  the  defendant  has  promised  expressly  or  impliedly  to 
pay.' 

2. .  With  reference  to  the  other  grounds  for  an  attachment  it  will  be 

sufSdent  if  the  proceeding  be  a  '*civil  action  for  the  recoveiy  of  money,  *' 
and,  therefore,  on  such  g^nnds  an  attachment  might  have  been  sob- 
tained,  if  any  of  snch  gtonnds  existed. 

8.  Acxx>inrT.  For  a  canse  of  action  for  a  balance  found  npon  an  ao- 
connting, it  is  necessary  that  a  balance  should  have  been  strack  or  the 
q[aantities  so  agreed  upon,  that,  by  a  simple  computation  from  the  bal- 
ance-sheet agreed  upon,  the  balance  can  be  ascertained. 

JSrror  from  LeavenAoarth  District  CovH. 

This  action  was  brought  by  the  defendants  in  error 
against  the  plaintiff  in  error  to  recover  a  balance  of,  and 
the  attachment  was  issued  for,  $6,889.28,  alleged  in  the 
affidavit  to  be  "a  balance  found  due  and  owing  from  said 
defendant  to  said  plaintiffs  on  a  settlement  and  statement 
of  the  accounts  between  said  plaintiffs  and  said  defendant, 
on  the  29th  day  of  December,  1865,  and  that  said  balance 
is  due  from  said  defendant  to  said  plaintiffs  for  money  there- 
tofore advanced  by  said  plaintiffs  to  said  defendant  at  his 
request.'^ 

A  motion  was  made  to  discharge  the  order  of  attachment, 
founded  on  the  gronnds  substantially, 

1st.  That  the  debt  set  out  is  not  on  a  '^demand  arising 
out  of  contract,  judgment  or  decree,''  but 

[*488]  2d.    That  it  grows  out  of  unsettled  partnership 


[IjTlito  dMorfUclud  hkStOMV, Boons iU  Km.,  S40),  Obief  Jvslioe  Hteton,inllM 
opinion,  ngrlng:  **  TIm  finl  IsqaliT  is  laswend  !■  fha  ii«f«ttt«  In  TV^otf loair  o.  J^yofi* 
3  Ku.,  487;  y«t^  ths  wxiter  of  fhis  opbdon  is  oompeDed  to  wj  Uut  ooly  for  tbift  dadMon, 
the  length  of  time  ttat  h— <l<p«ed  ilnoeitwiBiimonnced,  nd  the  Mtkmof  the  lugliti ' 
tore  dnoe,  he  woald  he  dtapoied  to  hold  theft,  upon  pdnd]^  the  oosKtrai^doehtee  to  the 
lew.    The  caee  hie  no  eopport,  sa  he  thinks,  either  in  reeson  or  the  enthoxitlei." 

28—3  KAS. 
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acconntB  existing  between  the  parties,  which  partnership 
has  never  been  dissolved. 

The  parties  introdaoed  evidence  at  the  hearing  of  the  mo- 
tion. That  relating  to  the  settlement  of  the  parties  was 
substantially  as  follows: 

Thomas  Richardson  testified  that  he  was  book-keeper  of 
Oarney  &  Stevens;  that  defendant  Treadway  came  into  the 
office  Nov.  29, 1865,  and  Byan  (one  of  the  plaintiffs  below) 
was  there.  In  the  presence  of  both,  at  the  request  of  Byan, 
witness  made  out  statement  of  the  partnership  transactions, 
between  the  parties,  which  is  as  follows: 

''  Oarney  &  Stevens,  Leavenworth,  Eas.,  Nov.  29, 1865. 
Account  of  cattle  received  and  slaughtered  in  partnership 
by  Byan,  Everhardy  &  Treadway: 

By  first  cost  of  cattle  first  received $11,141.88 

<<    ^  slaughtering,  etc 8,329.70 


u 


$14,471.68 

Cash  paid  by  B.  &  E $8,918.30 

Product  rec'd  by  "     7,641.63 

Oash  p'd  by  B.  Treadway  pr  sales. . .  6,894.66 

a  &  S.  per  same $17,864.68 

$17,864.68 
14,471.68 


$3,883.00  loss. 
€amey  &  Stevens.    2,186.17 


Total  loss $5,569.17." 

This  was  shown  to  have. been  written  in  ink. 

The  defendant  took  the  statement,  examined  it  and 
seemed  to  be  displeased  «with  the  result;  he  said  it  looked 
hard,  but  he  supposed  he  would  have  to  stand  it.  Defend- 
ant said  something  about  having  some  receipts  at  home 
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Bdef  of  Plaintiff  in  Enor. 

[*489]  which  he  would  go  and  get  and  then  oomei  back  and 
settle.    He  Berer  came  back  to  settle  any  more. 

It  was  shown  that  after  the  departure  of  the  defendant 
below,  this  witness  and  Ryan  made,  in  lead,  on  the  same 
paper  containing  the  above  statement  of  aoeount  the  follow- 
ingy  viz: 

8,018.30 

2,784.S8 


6,702.88 
106.40 

6,809.28 
80.00 

$6,889.28 

Byan  on  the  stand  testified  that  the  pencil  figures  in- 
cluded some  other  matters  not  in  the  partnership.  ^^While 
the  figuring  was  being  done  defendant  said  he  had  some 
receipts  for  pasturing  which  he  would  go  home  and  bring. 
I  asked  him  how  much  they  were.  He  said  about  $300.  I 
told  him  I  would  allow  him  that  sum,  and  it  was  included 
in  the  statement." 

The  defendant  below  (plaintiff  in  error)  denied  any  set- 
tlement, and  showed  admissions  of  Byan  sustaining  thb 
same  view.  The  motion  was  overruled  and  the  case  comes 
here  on  exceptions  to  that  ruling. 

W,  P.  ffambell  and  Burns  and  Ttptoiiy  tor  plaintiff  in 
error: 

1st.  This  is  a  summary  mode  of  determining  whether 
the  attachment  was  improvidentially  issued,  and  the  de* 
fendant  below  had  only  to  show  pri/na  fade  that  the  affi- 
davit was  untrue  to  throw  the  burden  of  proof  upon  the 
plaintiffs  below,  to  sustain  their  affidavit  by  preponderate 
ing  afiirmative  testimony,  to  the  facts  alleged  in  their  affi- 
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davit  or  the  attachmeDt  moBt  fall.  (Drake  on  Attach.,  eec* 
408.) 

[*440]  2d.  An  attachment  will  not  liiB  against  a  non-resi- 
dent defendant,  unless  the  cause  of  action  is  founded  upon 
contract,  judgment  or  decree.  (Comp.  Laws  1862,  p.  165, 
sec.  199.) 

Sd.  A  contract  is  an  agreement  or  obligation  whereby 
one  party  binds  himself,  or  becomes  bound  expressly  or  im- 
pliedly  to  another,  to  pay  a  sum  of  money,  or  to  do  or  omit 
to  do  a  particular  act.    (Ohitty  on  Oontr.,  pp.  1  and  2.) 

This  action  being  admitted  to  be  for  an  alleged  balance 
due  npon  a  partnerslup  business,  the  question  as  to  what 
constitntes  a  settlement,  seems  to  be  all  that  is  unsettled  in 
that  branch  of  the  motion,  and  if  there  has  been  no  settle- 
ment of  the  partnership  affairs,  of  course  there  is  no  con- 
tract between  the  parties,  such  as  the  law  intends,  as  in  the 
abeence  of  such  settlement  there  could  be  no  argument,  obli- 
gation, or  tie,  express  or  implied. 

Then  as  to  the  second  and  last  grounds,  laid  in  the  motion 
for  discharging  the  attachment,  the  authorities  are  full, 
ample  and  uniform  against  the  right  of  one  partner  to  main- 
tain an  action  against  other  partners  npon  matters  of  part- 
nership  dealings,  when  the  partnership  accounts  remain 
unsettled,  or  where  there  has  been  no  agreed  balance  struck 
by  such  partners.  (Story  on  Partnerships,  pp.  219,  221; 
Story's  Eq.  Jur.,  sees.  661, 662,  664,  and  note  665;  7  Amer. 
Com.  L.,  pp.  225, 226, 227;  Stephen's  Kisi  Prius,  pp.  2392-3; 
Collier  on  Partn.,  sees.  264,  265,  267,  268,  269;  1  Wend., 
532;  1  Duer,  657;  Drake,  sec.  15  to  27,  and  cases  cited.) 

4th.  The  law  requires  an  actual  settlement  by  the  acts 
of  both  parties,  before  either  can  be  charged  by  the  other  in 
an  action.  (9  Serg.  &  Bawl.  [Penn.J,  241;  1  fiinn,  191;  3 
Gaines  [N.  T.],  293;  1  Wend.,  582;  7  Amer.  Com.  L.,  225.) 

5th.  Partners  cannot  maintain  an  action  against  each 
other,  except  upon  an  express  promise  to  pay  the  amount 
claimed  in  the  action.    (2  Oaines,  293;  17  Johns.,  80.) 
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[*441]  Neither  can  an  action  be  maintained  by  one  part« 
ner  against  another,  for  a  final  balance,  except  there  be  an 
express  promise  to  pay  that  balance.  (1  Sonth  Carolina  Ckin. 
R, 416;  14  Johns.,  318;  2  Gaines,  426;  N.  R,  547,  1  Hall's 
E^ort,  484;  2  Id.,  41S;  2  Greenl.,  578.) 

6th.  Appellant  submits  that  the  evidence  shows  no  such 
settlement  as  the  law  requires  as  the  foundation  of  a  cause 
of  action  on  behalf  of  defendant  in  error,  fiut  on  the  other 
hand  it  is  established  beyond  controversy  by  the  testimony 
that  there  never  was  even  a  semblance  of  settlement  between 
said  parties,  and  far  less  a  balance  rendered  as  alleged  In 
the  affidavit.    (Toland  v.  Spraguey  12  Curtis,  p.  729.) 

7th.  Upon  the  last  point,  plaintiff  in  error  contends  that 
no  action  can  be  maintained  between  partners  upon  unset- 
tled accounts,  when  there  are  outstanding  debts  to  be  paid 
bythe  partnership,  except  for  account  and  dissolution.  (Col- 
lier on  Partn.,  on  p.  267.) 

E.  StilUng8^  for  defendant  in  error: 

Ist.  No  special  findings  were  asked  of  the  court,  and  it 
does  not  therefore  appear  whetlier  the  motion  was  overruled 
as  a  question  of  law  or  whether  the  court  found  as  a  ques- 
tion of  fact  against  tbe  defendant. 

2d.  The  findings  of  the  court  hkd  the  effect  of  a  verdict 
of  a  jury,  and  will  not  be  set  aside  or  reversed  unless  it  is 
dearly  wrong.    (9  Ohio  State,  888 ;  4  Id.,  60.) 

3d.  The  defendant  below  did  not  claim  that  the  amount 
was  not  due,  but  simply  con  tested  the  question  of  the  accounts 
stated. 

4th.  That  the  proof  warrants  the  finding  of  the  court, 
plaintiff  refers  to  the  following  authorities:  (2  Greenl.  Ev., 
127, 128;  1  Shaw,  216;  18  U.  8.  Dig.,  814;  86  Penn.  St, 
166;  18  Cal.,427.) 

5th.  The  authorities  referred  to  by  the  plaintiff  as  to 
[*442]  partnership  accounts  have  no  application  under  our 
Code.    {GobU  v.  Howard  et  a2.,  12  Ohio  St.,  165.) 
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6th.  The  exception  to  the  ruling  of  the  coort  is  not 
taken  in  a  way  to  bring  it  before  a  revising  oonrt.  (Code, 
sea  291;  14  Ohio  S.,  296.) 

The  opinion  of  the  conrt  was  deliirered  bj 

Obozibr,  O.  J. — ^Two  questions  were  presented  by  the 
record  in  this  case:  Firsts  what  will  sustain  an  attachment 
in  a  suit  by  one  partner  against  another  on  the  ground  of 
non-residency  of  the  defendant?  Secondly^  was  this  such 
a  case) 

I.  Section  199  of  the  Code  of  Civil  Procedure  author- 
izes an  attachment  in  any  civil  action  for  the  recovery  of 
money  upon  any  one  of  nine  enumerated  grounds,  with  but 
a  single  limitation,  viz:  If  the  ground  upon  which  the 
attachment  is  asked  be  tlie  non-residency  of  the  defendant, . 
it  must  appear  that  the  claim  upon  which  the  suit  is  sought 
to  be  maintained  is  a  '^  debt  or  demand  arising  upon  con- 
tract, judgment,  or  decree.''  Whenever  it  shall  appear  that 
there  is  due  from  the  defendant  to  the  plaintiff  '*  a  claim 
arising  upon  contract,"  and  that  the  defendant  is  a  non- 
resident, the  plaintiff  will  be  entitled  to  an  attachment,  no 
matter  what  may  be  the  relations  of  the  parties,  whether 
partners  or  otherwise.  The  test  in  such  case  is,  that  the 
claim  arises  upon  contract.  Before  an  adjustment  of  the 
partnership  affairs,  and  with  a  view  to  the  enforcement  of 
such  adjustment,  one  partner  may  commence  his  suit  against 
the  other,  and  if  he  can  show  that,  upon  a  final  accounting 
of  the  partnership  matters,  there  will  be  due  him  from  his 
co-partner  a  particular  sum  of  money,  for  which  he  will  be 
entitled  to  judgment  or  decree,  he  may  have  an  attachment 
upon  the  establishing  of  any  of  the  grounds  mentioned  in 
section  199,  except  that  of  the  non-residency  of  the  defend- 
ant. With  reference  to  the  other  eight  grounds,  it  will  be 
sufficient  if  the  proceeding  be  a  "  civil  action  for  the  recov- 
ery of  money;"  but  in  regard  to  [*448]  the  one  men- 
tioned, the  proceeding  must  not  only  be  a  ^^  civil  action," 
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but  mnBt  be  predicated  upon  a  ^^  demand  arising  npon  oon- 
tract,  judgment  or  decree." 

When  an  action  is  brought  by  one  partner  against  another 
to  compel  an  accounting  and  payment  of  a  balance,  which 
it  is  alleged,  will  appear  to  be  due  the  plaintiff  upon  such 
accounting,  the  suit  is  not  upon  a  '^  demand  arising  upon 
contract "  within  the  meaning  of  the  section  of  the  Oode 
referred  to.  It  is  true  the  claim  may  arise  out  of  a  set  of 
transactions  made  in  pursuance  of  an  agreement  between 
the  partners  to  jointly  engage  in  such  transactions;  yet  the 
claim  for  the  to-be-ascertained  balance  is  not  a  demand  arising 
upon  the  contract  of  partnership,  but  one  arising  out  of  the 
partnership  transactions  with  third  persons.  If  an  account- 
ing has  been  had,  a  balance  ascertained,  and  a  promise  made 
to  pay  it,  then  a  claim  for  such  balance  would  be  a  demand 
arising  upon  contract — not  the  partnership  contract,  but  the 
promise  to  pay  made  after  the  accounting.  The  promise 
oeed  not  be  express;  it  may  be  implied.  If  the  parties 
Assent  to  the  correctness  of  the  accounting  and  admit  the 
accuracy  of  the  balance  found,  the  law  implies  a  promise  to 
pay  it. 

Where  suit  is  brought  by  one  partner  against  another  as 
for  a  balance  found  upon  an  accounting,  it  is  necessary  that 
an  actual  balance  should  have  been\  struck,  or  the  quantities 
so  agreed  upon  that  nothing  is  left  to  be  done  but  simply 
the  computation.  '  It  is  not  absolutely  essential  that  the 
predee  amount  sued  for  shoald  appear  in  figures  upon  the 
balance  sheet.  It  will  be  sufficient  if  the  balance  can  be 
ascertained  therefrom  by  the  ordinary  process  of  accounts. 

Upon  the  first  question  above  mentioned,  the  court  is  of 
opinion  that  one  partner  cannot  maintain  an  attachment 
against  the  property  of  his  co-partner  on  the  ground  of  the 
non-residency  of  the  latter,  i^pon  a  claim  arising  out  of  the 
p^tnership  transactions,  unless  there  first  be  an  accounting 
and  ascertainment  of  a  balance  which  the  defendant  has 
,  promised  expressly  or  impliedly  to  pay. 
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[*444]  II.  Was  the  case  at  bar  sach  a  case!  The  at- 
tachment was  issned  for  $6,889.28  for  ^^  balance  found  dae 
and  owing  firom  said  defendant  to  sdd  plaintifis  on  a  settle- 
ment and  statement  of  the  accounts  between  said  plaintifib 
and  said  defendant  on  the  29th  day  of  December,  1865 ; 
and  that*  said  balance  is  dae  from  said  defendant  to  said 
plaintiffs  for  money  theretofore  advanced  by  said  plaintiffs 
to  said  defendant  at  his  request."  Snch  is  the  langna^  of 
the  affidavit.  From  this  language  alone  it  would  be  some- 
what  difficult  to  determine  whether  the  sum  claimed  is 
charged  to  have  arisen  out  of  mutual  transactions,  or  was 
for  a  gross  sum  loaned  by  one  to  the  other.  But  the  proof 
makes  the  matter  more  lucid.  That  shows  that  the  parties 
had  been  partners  in  the  beef  business;  that  the  plaintiflb 
furnished  money  and  services,  and  the  defendant  furnished 
cattle  and  services;  that  an  adjustment  of  the  accounts  was 
attempted,  which  the  plaintiffs  say  was  complete,  and 
assented  to  by  both  parties,  and  which  is  denied  by  the  de- 
fendant. The  proof  further  shows  that  when  the  settlement 
was  attempted,  the  calculations  were  made  in  ink  upon  a 
paper  which  was  produced  at  the  hearing,  but  which  showed 
no  ascertained  balance;  that  after  the  defendant  had  de- 
parted, one  of  the  plaintiffs,  together  with  the  amanuensis, 
from  other  calculations,  which  appear  on  the  paper  in  pen- 
cil, arrived  at  the  amount  for  which  the  attachment  was 
issued.  Unaided  by  explanation,  it  is  utterly  impossible  to 
discoyer  in  the  ink  calculations  the  basis  of  the  pencil  cal- 
culation; nor  can  the  court  find  such  basis  after  carefully 
reading  the  testimony  of  the  plaintiff  and  amanuensis  re* 
ferred  to,  and  attentively  listening  to  the  exposition  of  coun- 
sel. No  system  of  aritJimetic  will  furnish  a  rule  by  which 
the  figures  made  in  the  presence  and  those  made  in  the  ab- 
sence of  the  defendant,  can  be  reconciled.  How,  then, 
could  it  be  said  that  there  was  an  accounting  and  the  finding 
of  a  balance,  which  the  defendant  agreed  to  pay) 

The  court  is  satisfied  the  case  was  not  such  an  one  as 
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[*446]  warranted  the  isBaance  of  an  attachment  on  the 
ground  of  the  non-residency  of  the  defendant. 

The  judgment  of  the  court  below  will  be  reveieed,  the 
cause  sent  back  with  directions  to  the  District  Oonrt  to  sos- 
tatn  the  motion  to  discharge  the  attachment. 

All  the  justices  concurring. 


Th8  StATJB  of  Ki.N8AB  ▼.  NuUSOS  YoUN0  BT  AL* 

1.  Topbka:  OrganvKUion.  The  intention  of  the  legielataxe  in  the  Act 
of  Febroaiy  13th,  1857  [Priv.  L.  1857.  pp.  299,  300],  and  in  the  snp- 
plemental  Act  of  Januaiy  27th,  1858  [Priv.  L.  1858,  p.  296],  was  to 
confer  npon  the  aathorities  of  Topeka  powers  and  privileges  similar  to 
those  eonferred  upon  the  aathorities  of  the  city  of  Leavenworth  by  the 
Act  of  1B55  [Priv.  L.  1855,  pp.  8S7, 417J.  as  amended  by  the  acts  of 
Febraary  20th  and  23d,  1857  [Priv.  L.  1857,  pp.  253-4],  and  thereby 
Topeka  was  made  an  incorporated  city.  The  power  of  the  city  of  To- 
peka to  pass  ordinances  is  fail  and  complete. 

2.  MxmiciPAL  Corporations:  Powers,  The  rule  of  construction  that 
municipalities  take  nothing  by  implication  does  not  apply  when  the 
inquiry  is  merely  to  the  fact  of  whether  there  is  a  corporation;  every 
intendment  must  be  taken  in  favor  of  the  sufficiency  of  the  legislative 
action. 

8. :  Law  ami  ordinances.   The  creation  of  municipal  corporations 

is  a  "rightful  subject  of  legislation  **  within  the  meaning  of  section 
24  of  the  Organic  Act.  [L.  1855,  p.  84.]  This  power  necessarily  in- 
cludes the  i>ower  to  make  by-laws  or  ordinances  for  the  government  of 
the  inhabitants,  and  to  enforoe  ibem.' 

4.  — — :  Courts:  ConsHtutUmal  law.  The  administration  of  munici* 
pal  ordinances  is  the  exercise  of  a  species  of  judicial  power,  but  is  no 
part  of  the  judicial  power  contemplated  by  the  27th  section  of  the  Or^ 
ganic  Act  [L.  1855,  p.  35],  which  section  refers  only  to  the  enforcement 
of  the  laws  of  the  territoiy  at  large.  The  courts  in  that  section  named 
were  to  have  exclusive  cognizance  of  all  subjects  arising  directly  under 
the  laws  of  the  legisbiture  at  common  law  and  in  chancery.  The  crea- 
tion of  municipal'  courts  for  the  enforcement  of  municipal  regulations 
is  not  iooonsistent  with  this  section. 

[1]  FoBo'iKd,  JMUean  ••  JUsHAotoi^,  4  Ku.,  142. 
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6.  Dbam  Shop  Aot:  Jurisdiction,  Where  an  indictment  was  found 
May  24th,  1865,  in  Shawnee  county,  onder  the  Dram  Shop  Act  [Comp. 
L.  1862,  p.  486],  against  the  appellees  for  selling  Liqaor  on  May  Ist, 
1865,  wittiout  license,  and  where  the  appellees  [*446]  (defendants  b^ 
low)  pleaded  to  the  jorisdiction  that  the  act  complained  of  was 
committed  in  Topeka,  a  dty  of  more  than  one  thoosaad  inhabitants, 
haying  laws  punishing,  and  a  tribanal  having  ezclnsiye  jurisdiction 
of  the  offense,  to  which  plea  a  demurrer  was  filed,  held  that  under  the 
15th  section  of  the  Dram  Shop  Act  the  decision  of  the  court  below 
oveiruling  the  demurrer  should  be  sustained.* 

6. :  Stare  deeieie.    Ruling  in  The  State  r.  Thompean  (2  Kaa., 

4d9,  that  section  15  of  the  Dram  Shop  Act  is  not  in  conflict  with  the 
constitution  [Sec.  17,  art.  2],  sustained. 

ApTpeal  from  Sha/wnes  District  Cowrt. 

Thb  indictment  in  this  case,  found  by  the  grand  jarj  of 
Shawnee  county,  May  24th,  1865,  charged  that  the  defend- 
ants, in  said  county  on  May  1st,  1865,  in  a  tippling  house, 
aliaa  dram  shop,  called  '^  Young's  Saloon,"  in  the  city  of 
Topeka,  in  said  county,  sold  and  retailed  a  gill  of  whisky  to 
one  Theodore  Mills,  without  license  as  a  grocer,  dram  shop 
keeper,  beer  house  keeper  or  tavern  keeper. 

The  defendant  pleaded,  Jbr^^  that  the  dty  of  Topeka  was 
at  the  time  a  duly  incorporated  city,  reciting  the  acts  of  in- 
corporation, '^  which  said  charter  and  acts  of  incorporation, 
the  said  city  received  and  accepted  "  prior  to  the  passage  of 
the  Dram  Shop  Act,  and  that  the  said  city  did,  at  the  time 
of  the  commission  of  the  act  as  charged,  contain  more  than 
one  thousand  inhabitants,  and  used  and  exercised  its  cor- 
porate powers  so  conferred,  and  was  therefore  exempted  by 
the  15th  section  of  the  Dram  Shop  Act  from  the  opera- 
tion of  the  provisions  of  that  act,  and  that  said  city  then 
had  an  ordinance  in  operation  regulating  the  sale  of  intoxi* 
eating  liquors,  controlling  the  granting  of  licenses,  and 
punishing  the  violation  of  such  city  laws;  and,  second^  that 


[2]  It  !•  not  neceaauy  tluit  ftbe  logUUtore^  In  ard«  to  mmka  •  oofort,  or  to  vaatm  jaitt> 
olalpoiifar,8boii]dflnlinteniiia«ato«ooart  (i¥«tf  «.irc2)aMitf,7Ka^  TUa. 

bf  in  poUot  ooort  of  dty,  oonsld«ved.     iSmporiae*  rotewr,  12  Km.,  931.) 
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by  8nch  oorporato  laws  the  mayor  of  Topeka  has  oxclaeive 
'  jtifisdiction  of  the  offense  charged. 

The  county  attorney  filed  a  donmrrer,  to  these  pleas,  which 
was  overruled.  On  exceptions  to  this  ruling  the  case  was 
brought  to  this  court. 

A.  L.  WUliamdy  County  Attorney^  and  Attamey^&neral 
Brumbaugh,  for  the  State. 

[*447]  Oas6  and  Morton  cfe  Jtfartmy  for  appellants. 
The  opinion  of  the  court  was  delivered  by 

Obozibb,  C.  J. — ^The  suflSciency  of  the  pleas  of  the  de- 
fendants is  the  only  question  presented  by  this  record. 

As  to  the  first  one,  the  question  is  whether  Topeka  is  an 
incorporated  city  under  the  legislation  referred  to  in  the 
plea,  and  with  reference  to  this,  there  can  scarcely  be  a 
doubt.  The  very  manifest  intention  of  the  legislature  was 
to  confer  upon  the  authorities  of  Topeka  powers  and  privi- 
leges similar  to  those  conferred  upon  the  authorities  of  the 
city  of  Leavenworth  by  the  act  of  1855  as  amended  in 
1857.  This  was  effectually  done  by  the  supplemental  act 
of  1868,  thereby  clothing  the  city  of  Topeka  with  all  the 
powers  with  which  the  prior  legislation  had  invested  the 
city  of  Leavenworth.  Effect  cannot  be  given  to  the  action 
of  the  legislature  upon  any  other  construction.  The  rule 
of  construction  that  municipal  corporations  take  no  powers 
by  implication,  does  not  apply  in  a  case  of  this  kind;  the 
question  not  being,  what  are  the  powers  of  the  corporation, 
but  is  Topeka  an  incorporated  city.  In  the  latter  case 
every  intendment  must  be  taken  in  favor  of  the  sufficiency 
of  the  action  of  the  legislature  with  a  view  affecting  its 
manifest  purpose.  The  city  of  Topeka  was,  therefore,  at 
the  time  of  the  commission  of  the  alleged  offense,  an  incor- 
poration. 

Considering  the  foregoing  view  of  the  subject  to  be  the 
correct  one,  the  next  question  that  is  made  is  as  to  its  pow- 
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ere.  The  le^slatare  nndertook  to  confer  upon  its  authori- 
ties power  to  enact  ordinances  concerning  the  licensiDg  and 
regnlating  of  dram  shops  and  tippling  hovses,  and  created, 
or  attempted  to  create,  a  tribanal,  in  which  snch  ordinances 
might  be  enforced.  It  is  not  denied  bnt  that  the  power  to 
pass  ordinances,  the  citj  .being  an  incorporated  city,  was 
fnll  and  complete,  but  it  is  insisted  that  under  the  act  of 
Congress,  organizing  the  territory,  the  [*448]  legislature  had 
no  power  to  create  a  mayor's  court.  This  will  depend  npon 
the  construction  to  be  placed  upon  the  twenty-fourth  and 
twenty-seventh  sections  of  that  act.  The  former  provides 
that  "  the  legislative  power  of  the  territory  shall  extend  to 
all  rightful  subjects  of  legislation  consistent  with  the  con- 
stitution of  the  United  States  and  the  provisions  of  this 
act.''  The  creation  of  municipal  corporations  is  certainly  a 
*^  rightful  subject  of  legislation."  They  are  absolutely  neces- 
sary for  the  good  government  of  cities  and  towns,  as  demon- 
strated by  the  history  of  the  world.  Their  creation  for 
centuries  has  been  regarded  as  a  proper  exercise  of  the 
legislative  power  in  England;  and  in  the  United  States  no 
other  power  rightfully  could,  or  has  attempted  to,  create 
them. 

The  power  to  create  municipal  incorporations  necessarily 
includes  the  power  to  authorize  them  to  make  by-laws — or 
ordinances,  as  they  are  commonly  called  ^for  the  govern- 
ment of  the  inhabitants,  and  to  enforce  them.  This  is  ab- 
solutely essential  to  the  accomplishment  of  the  main  object 
of  their  creation.  To  say  that  Congress  authorized  the  leg- 
islature to  create  them  with  power  to  pass  ordinances,  but 
did  not  authorize  the  creation  of  a  court  for  their  adminis- 
tration and  enforcement,  would  be  to  question  the  supposed 
assembled  wisdom  of  the  nation.  The  ability  to  enforce 
ordinances  is  jnst  as  essential  to  the  good  government  of 
municipalities  as  the  power  to  enact  them,  and  was  just  as 
clearly  within  the  intention  of  the  congressional  law-givers. 

But  it  is  said  that  the  enforcement  of  city  ordinances  is 
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a  jndioial  power,  and  that  by  tho  twenty-fieventh  section  of 
the  Organic  Act  the  judicial  power  of  the  territory  was 
vested  czclnsiyely  in  a  Supreme  Court,  District  Courts, 
probate  courts  and  justices  of  the  peace.  It  is  true  that 
tho  administration  of  municipal  ordinances  is  the  exercise 
of  a  sort  of  judicial  power,  but  it  is  no  part  of  the  judicial 
power  contemplated  by  the  section  referred  to.  That  sec- 
tion [*440]  refers  to  the  enforcement  of  the  laws  of  the  ter- 
ritory at  large,  and  to  that  only.  The  courts  therein  named 
were  to  have  the  exclusive  cognizance  of  all  subjects  arising 
directly  under  the  laws  of  the  legislature,  or  at  common 
law,  and  in  chancery;  but  it  was  not  intended  that  in  them 
alone  could  power  to  enforce  city  ordinances  be  deposited. 
Nor  is  the  creation  of  municipal  courts  for  the  enforcement 
of  municipal  regulations  inconsistent  with  this  section,  be- 
cause the  exercise  of  sucli  power  on  the  part  of  the  legisla- 
ture is  not  only  conferring  judicial  power  within  the  mean- 
ing of  this  section,  but  is  exercising  authority  over  a  right- 
ful subject  of  legislation,  within  the  meaning  of  section 
twenty-four.  This  construction  does  violence  to  the  spirit 
of  neither  of  the  sections  referred  to,  is  in  accordance  with 
the  manifest  intention  of  -  Congress,  and  is  consistent  with 
immemorial  usage. 

This  court  has  already  decided  in  The  State  v.  Thomp- 
son (2  Eas.,  482),  that  the  Dram  Shop  Act  is  constitu- 
tional; the^fitteenth  section  of  which  exempts  incorporated 
cities  of  one  thousand  inhabitants  from  its  operations.  The 
plea  states  that  Topeka  contained  that  number  of  inhabit- 
ants at  the  time  of  the  commission  of  the  alleged  offense, 
and  had  in  force  at  that  time  an  ordinance  punishing  the 
act  charged  in  the  indictment,  which  facts  are  admitted 
by  the  demurrer;  wherefore  the  District  Court  had  no  jur- 
isdiction of  the  subject,  and  the  demurrer  was  properly 
overruled. 

The  conclusions  of  this  court  upon  the  whole  case*  are 
that  at  the  time  of  the  alleged  offense,  Topeka  was  an  in- 
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oorporated  city;  that  it  had  power  to  provide  for  the  pnn- 
iflbment  of  Bucb  acts  as  are  described  in  the  indictment; 
that  it  had  been  so  provided ;  that  the  mayor's  court  was  a 
legal  tribunal  with  anthority  to  enforce  snch  ordinance;  and 
that  under  the  Dram  Shop  Act  these  powers  were  ezdn- 
sively  in  the  dty.  The  judgment  will  be  afiSrmed. 
All  the  justices  concurring. 


[•450] 


SUPREME   COURT, 


STATE    OF    KANSAS. 
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pbbsbnt: 


Hon.  ROBERT  OROZIER,  Ohikf  Justiok. 

HoH.  LAWRENCE  D.  BAILEY, )  a«_,,_  T„a^^ 

Hon.  JACOB  SAFFORD,  f  -^«x»^™  Justicwb. 


Thomas  J.  Craft  y.  Thb  State  of  Kakbas. 

1.  Ihdicthsnt:  ProaeeiUing  attorney.  An  indictinent  presented  De- 
cember 5, 1865,  signed  by  the  prosecuting  attorn^  as  **  district  attor- 
ney/* was  not  for  that  reason  void  under  the  act  of  Febraaiy  12, 1864, 
creating  the  office  of  county  attorney  and  repealing  the  act  creating 
district  attorneys.  The  proviso  in  sec.  16  of  the  latter  act  continued  in 
office  the  district  attorneys  elected  in  1863  until  Januaiy,  1866. 

2.  WiTKisesBs:  CredibiUitf,  The  record  showing  that  the  priudpal  wit- 
ness against  the  defendant,  in  an  action  for  murder,  had  been  indicted 
for  the  same  offinise,  and  declared  on  the  witness  stand  that  she  was  a 
common  xnostitato,  and  was  in  company  with  defendant  during  the 
night  of  the  homicide,  and  that  the  prosecuting  attorney  had  agreed 
with  her  not  to  prosecute  the  indictment  against  her  if  she  told  the 
truth:  Held,  that  nothing  but  a  plea  of  guilty  or  the  verdict  of  a  jmy 
would  show  her  to  have  been  an  accomplice,  but  held  that  the  indict- 
ment against  her  was  admissible  in  evidence  as  aflfbcting  the  weight  of 
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her  testimony,  and  that  the  oourt  erred  in  r^ectinff  it.  Had  it  been 
shown  that  the  was  an  aooompHce,  it  would  not  have  been  neceaaaiy 
to  a  legal  conviction  that  her  evidence  be  corroborated  in  evezy  material 
matter.  Had  the  jozy  believed  her  a  common  proetitate,  they  were 
not  bonnd  as  a  matter  of  law  to  regeet  her  testimony.* 

8.  Homioidb:  D^ned.  Murder  at  common  law  is  "where  a  penon  of 
sound  memory  and  discretion  unlawfully  kills  any  reasonable  creature 
in  bemg  and  in  the  peace  of  the  State,  with  malice  prepense  or  afore- 
thought  (t.  e,t  with  unlawful  intent  before  the  killing,  to  take  life), 
either  express  or  implied.'*  Deliberation  and  premeditation  in  any 
other  sense  were  not  necess^  ingredients. 

4. :  Deliberation  and  premediUUion.    [H51J  In  sections  one  and 

two  (Gomp.  L.  1862,  p.  287),  the  legislature  did  not  define  the 
word  '*  murder,**  but  used  it  in  this  technical  common  law  sense, 
dividing  it  into  degrees,  that  which  is  deliberately  and  premeditately 
done  is  murder  in  Hieflrat,  and  all  other  murders  are  in  the  second  de- 
gree. To  determine  the  degree,  it  is  only  necessary  to  determine 
whether  it  was  done  deliberately  and  premeditatedly.  **  Deliberately," 
here  used,  means  that  the  manner  of  the  homicide  was  determined 
upon  after  examination  and  reflection;  that  the  consequences,  chances 
and  means  were  weighed,  carefully  considered  and  estunated.  **  Pre* 
meditately'*  literally  means  planned,  contrived  or  schemed  before- 
hand. 

5. :  Inetmetions  to  Jury.    The  instructions  given  to  the  jury,  thai 

'*  it  is  also  necessary  that  the  defendant  intended  to  kill  the  deceased 
at  the  time  of  the  homicide;  but  if  he  formed  his  purpose  even  while 
striking  the  deceased,  and  alter  having  formed  the  purpose,  continued 
to  strike  Gallagher,  and  such  striking  resulted  in  death,  then  that 
would  be  sufficient  evidence  of  intention.  The  intention  of  defendant 
is  to  be  arrived  at  by  considering  how  he  committed  the  act  charged, 
with  what  kind  of  weapon,  under  what  circumstances,  and  generally 
by  considering  all  the  facts  and  circumstances  attending  the  act,'* 
taken  with  other  instructions  given,  do  not  contravene  the  law. 

tt.  LfSTBUonoNS.  The  correct  practice  is  for  the  oourt  to  treat  the  8ep« 
azate  propositions  requested  by  counsel  as  suggestions,  and  to  embody 
what  is  correct  and  applicable  in  a  succinct  charge,  without  repetition. 

7* :  IhUy  of  court.    The  court  in  charging  a  jury  ''must  state  to 

them  all  matters  of  law  which  are  neeessary  for  their  information  in 
giving  their  verdict.**  (Oomp.  L.  1862,  g  215,  p.  268).  That  as  under 
a  charge  of  murder  in  the  first  degree  the  defendant  may  be  convicted 
of  any  offimse  necessarily  included  therein,  vii:  murder  in  the  second, 

II]  Em  Oa^s^Ml 9. mais,poH,HK. 
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and  manalacghter  m  the  different  degreea,  it  ia  the  duly  of  the  ooprt 
to  explain  all  to  the  jniy.* 

8.  Mauce.  There  ia  no  diatinction  in  principle  between  express  and 
implied  malice. 

9.  Law  akd  Fact.  The  jury  are  the  judges  of  the  facta  and  of  the  in- 
fereneea,  sabject  only  to  the  limitation  that  they  must  be  reaaondbU 
inferences. 

10. .    Where  there  is  testimony  upon  a  question  of  fkct,  material 

to  the  issue,  the  jury  are  the  exclusive  judges  of  that  question,  and 
must  determine  what  the  teatimony  proves,  but  the  law  requires  the 
court,  after  the  jury  have  made  their  findings,  to  determbe  whether 
there  ia  any  eridence  of  a  particular  material  fact. 

11.  PRESXTMPTION.  The  law  does  not  presume  that  a  homicide  was  de- 
liberate and  premeditated,  and  done  with  malice,  but  these  facts  must 
be  proved  by  evidence  or  reasonably  inferred  from  established  circum* 
stances  (which  may  differ  in  difibrent  cases),  and  must  be  found  by  the 
jury  that  their  verdict  of  murder  in  the  first  degree  may  be  sustained. 

12.  Cash  at  Bab:  Evidence*  [*4521  The  record  showing  that  the  de- 
fendant and  the  deceased,  personal  acquaintances  and  friends,  met 
accidentally,  exchanged  a  few  words,  when  the  homicide  occurred,  and 
nothing  appearing  as  to  former  grudges,  threats  or  planning,  it  does 
not  justify  a  finding  of  premeditation  and  deliberation,  though  the 
manner  and  immediate  circumstances  of  the  killing  might  justify  a 
finding  of  malice.* 

Appeal  from  Lec^oewvoorth  Grimmal  Court. 

This  case  aroae  on  an  indictment  fonnd  December  5tb, 
1865,  againat  this  appellant,  Craft,  and  one  Henry  H.  Camp- 
bell, jointly,  for  murder  in  the  first  degree,  committed  in 
Leavenworth   county,  Sept.  29th,  1865,  in  killing  Dennis 

[3]  If  ttte  oomt  in  Iti  fnsferaottoiis  gives  in  g«nenJ  termi  the  danieiiti  of  the  cclma 
<disrged,  and  tt Iflnot  siked  by  defendant  to enlftrge npon  and  azpIaJn  farther  and  par* 
tloalar  elements  or  features  thereof,  no  enrar  has  been  committed  in  f atUng  to  give  foller 
and  man  expUdt  tnatmetkma  ivhieh  wiB  Justify  a  rererssL  EspedaUy  is  this  trae  when 
the  tesdmony  is  not  imesarved  and  there  is  nothing  In  the  record  troin  whioh  it  can  be  in- 
ferred that  any  partiealar  matter  called  for  especial  notice  and  explanation.  When  the 
instmctiona  oomphiined  of  relate  to  a  degree  of  crime  inferior  to  the  principal  oifeose 
charged  in  the  Information,  and  inferior  to  that  of  which  the  defendant  la  convicted,  they 
wHl  be  deemed  not  to  have  prejudiced  the  defendant,  whether  erroneons  or  not  {StaU 
V,  DUkiOMt  6  Xaai,  90S;  BkOe  v.  Patter,  16  Kas.,  303.) 

[8]  This  ease  distlngniahed,  see  State  «.  Kearly^  80  Kas.,  8S. 

29— 8  KAS. 
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Gallagher.  The  indictment  was  signed  H.  W.  Ide,  District 
Attoraej,  l8t  Judicial  District  The  defendants  in  the  ac 
tion  below,  on  motion,  obtained  an  order  for  separate  trials. 
Oraft  moved  to  quash  the  indictment  on  the  ground,  among 
others,  substantially,  that  it  was  not  signed  bj  the  pro]>ei 
officer — the  county  attorney  for  Leavenworth  county.  Thii 
motion  was  overruled  and  exceptions  tak^i,and  the  defend 
ant  then  pleaded  ^'not  guilty.'' 

Different  witnesses  were  produced  by  the  State,  whose  testi- 
money  tended  to  prove  that  on  the  evening  of  Sept.  29th, 
1865,  the  deceased  in  his  life-time  was  seen  in  an  auction 
room  in  Leavenworth  City,  and  that  defendant  Craft  was  also 
there;  that  during  the  night  following  between  12  P.  M. 
and  1  A.  M.,  the  cry  of  '*Ohl  Lord?"  "murder,"  etc.,  was 
heard — apparently  emanating  from  ''Fleming's  saloon"  in 
said  city,  near  the  ^'Military  Eeserve;"  that  the  next  morn- 
ing was  very  foggy;  that  very  early  on  that  morning  the 
body  of  the  deceased  was  by  two  men— one  at  the  head  and 
the  other  at  the  feet  of  the  body — carried  along  the  "Reserve" 
and  laid  by  the  side  of  the  road ;  that  Molly  Brown  and  Lucy 
Furguson  were  with  these  men  at  the  time;  that  afterwards 
the  body  was  taken  in  an  ambulance  to  the  "dead-house"  at 
the  Fort  (Leavenworth),  and  there  examined  by  the  surgeon — 
the  face  found  bruised  with  wounds  penetrating  the  brain, 
which  caused  death. 

[^453]  Molly  Brown  was  called  as  a  witness  for  the  pros- 
ecntion.  Her  evidence  was  objected  to  on  the  ground  that 
she  had  been  indicted  by  the  same  grand  jury  which  found 
the  indictment  in  this  case,  for  the  same  offense.  The  in- 
dictment filed  Dec.  6th,  1866,  was  read  to  the  court.  The 
objection  to  the  introduction  of  her  evidence  was  overruled, 
to  which  the  defendant  excepted,  and  the  defendant  then 
moved  the  court  to  instruct  the  witness  that  she  need  not 
answer  the  questions  tending  to  criminate  herself.  This 
motion  was  overruled  and  exceptions  preserved.  The  wit- 
ness  then  proceeded  to  testify  as  follows: 
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*^I  reside  in  Leavenworth  City,  Kansas;  I  know  Thos. 
J«  Craft  and  Henry  H.  Campbell,  and  Ln  Fnrgnson.  I  be- 
came acquainted  with  her  about  two  weeks  before  she  was 
arrested  for  this  murder.  Lu  Furguson  and  I  left  Flora 
MitchePs  on  the  night  of  the  murder  and  went  to  Flem- 
ing's saloon,  near  bj;  I  had  on  a  light  brown  dress,  shaker 
trimmed  with  blue;  no  other  outside  dress;  Lu  Furguson 
had  on  a  light  calico  dress,  shaker  like  mine;  while  at  the 
saloon  a  man  by  the  name  of  Clark  and  myself  went  ont 
on  the  Reserve  towards  the  river;  came  back  and  went  to 
Mrs.  Rose's  saloon  near  Fleming's,  towards  the  city,  on  Fifth 
street,  the  thoroughfare  leading  from  the  city  to  Fort  Leav- 
enworth. One  Brooks  went  to  Mrs.  Rose's  saloon  with  us, 
and  Alonzo  Jay  came  there  with  four  soldiers.  We  re- 
mained there  about  an  hour;  Lu,  myself  and  Fay  went 
with  these  men  to  the  Sigel  Oarden,  stayed  there  about  an 
hour  and  a  half;  came  back  to  the  office  of  the  Provost  Guard, 
on  Shawnee  street,  Leavenworth ;  some  of  the  men  went 
there  for  money.  We  went  thence  to  Mrs.  Rose's  saloon; 
this  was  about  10  o'clock  P.  M.;  there  we  saw  Messrs.  Smith, 
Hamilton,  Clark,  Brooks,  Craft  (defendant),  and  Campbell ; 
we  stayed  there  over  an  hour,  and  started  for  the  Fort,  north 
of  the  city,  two  miles  and  over  away;  I  saw  defendant 
Craft  at  Mrs.  Rose's  saloon  before  we  left  for  the  Sigel 
Garden ;  he  wanted  me  to  go  to  the  [*454]  Fort  to  stay 
witli  him  that  night;  he  had  on  a  white  linen  coat;  white 
and  black  straw  hat.  Lu  Fnrgnson,  Craft  and  Campbell 
and  Brooks  and  mvself  started  from  Mrs.  Rose's  saloon 
about  11  P.  M.;  we  left  a  number  there  drinking;  we  were 
all  drinking.  Brooks  and  Lu  Furguson  returned  towards 
the  city  at  the  first  bridge  on  the  Fort  road  outside  of  the 
dty  limits;  Lu  got  angry  there  and  would  not  go  further; 
we.  Craft,  Campbell  and  myself,  went  on  towards  the  Fort; 
on  the  last  bridge  towards  the  Fort  we  sat  down  and  talked 
ten  minutes ;  Craft  and  Campbell  wanted  to  go  back  and 
get  more  whisky;  I  went  back  with  them;   Craft  had  a 
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slang-shot  with  him.  On  our  way  back  and  before  we  got 
to  the  Fremont  House,  on  Fifth  street,  on  the  main  road,  we 
met  Gkkllagher,  the  deceased,  a  few  yards  from  the  Fremont 
Honse,  which  is  about  one  hundred  yards  from  Mrs.  Bose's 
.  saloon;  Gkdlagher  was  alone;  there  was  moon-light;  Gal- 
lagher spoke  to  Craft;  said  he  would  tell  Dyer  that  he 
(Graft)  was  walking  with  his  (Dyer's)  girl;  Graft  said  ^^that  is 
played  oat."  Graft  and  I  passed  on;  went  to  the  Fremont 
House,  rapped  seyeral  times,  but  did  not  get  in.  We  then 
turned  back  and  oyertook  Gallagher  about  half-way  between 
the  Fremont  House  and  Mrs.  Rose's  saloon;  Gallagher  said 
something  to  Graft;  Graft  said  ^^  that  is  played  out,"  and 
struck  Gallagher;  Gallagher  said  he  would  have  reyenge; 
Graft  and  Gampbell  then  both  commenced  pounding  him; 
the  first  blow  did  not  knock  him  down;  the  second  did; 
they  pounded  him  on  the  head  when  down;  he  cried  aloud 
^'  Oh  I  Lordl "  two  or  three  times;  they  pounded  him  until 
he  was  dead.  They  consulted  about  fifteen  minutes  what 
to  do,  and  said  they  had  better  take  him  (GkiUagher)  to  the 
Fort  so  that  some  one  would  find  him ;  they  then  carried 
the  body  towards  the  Fort;  laid  it  down  on  the  road-side, 
about  one  hundred  yards  from  the  Beserye  line,  on  the  Rc- 
serye;  Graft  took  a  white  handkerchief  out  of  the  pocket 
of  the  deceased,  and  put  it  over  the  face  of  the  corpse.  We 
then  started  to  the  [*455]  Fort;  it  was  then  foggy;  at  the 
last  bridge  towards  the  Fort  Graft  and  Gampbell  stopped 
and  talked  with  themselves;  Graft  and  I  then  went  on  to 
the  Fort  to  Graft's  room;  I  saw  him  take  his  slang-shot  out 
and  lay  it  down;  Graft  and  I  then  went  to  bed.  After  a 
while  I  went  to  sleep.  About  day-light  I  got  up;  Graft  got 
np  first  and  woke  me,  and  told  me  I  had  better  get  up  be- 
fore the  General  (Sykes)  arose;  Graft  was  the  General^s  ser- 
vant. Gampbell  went  from  the  bridge  to  his  quarters;  Graft 
told  me  that  if  I  mentioned  this  affair  he  would  kill  me;  be 
made  such  statement  immediately  after  the  killing,  and  also 
along  the  road  to  the  Fort    I  was  arrested  the  next  day. 
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(Satnrday),  Sept.  80th.  That  morning  I  went  straight  to 
Flora  MitchePs;  fontid  Ln  Furgiison;  she  had  JDBt  got  up 
and  was  dressing;  as  I  passed  along  the  road  from  the  Fort 
to  Flora's  I  saw  the  dead-wagon  from  the  Fort  at  the  place 
where  the  dead  body  was  lying. 

On  cross-examination  witness  testified:  My  occapation 
is  that  of  an  inmate  of  houses  of  ill-fame;  I  make  my  liv- 
ing  that  way;  have  been  at  the  basiness  over  six  years;  I 
am  a  ^'  fancy  woman;"  have  kept  houses  of  ill-fame;  I  make 
my  living  at  whoring.  Craft  and  I  reached  the  Fort  be- 
tween three  and  four  o'clock  A.  M.,  Sept  30th;  I  arose  at 
six  o'clock;  it  was  day-light  when  I  reached  Flora's;  the 
fog  had  not  gone  off;  the  dead  body  was  about  one  hundred 
yards  from  the  city  line.  I  know  Dyer,  have  stayed  with 
him-often;  he  stops  at  the  Fort.  The  prosecuting  attorney 
told  me  if  1  would  tell  the  truth  he  would  not  prosecute 
this  indictment  against  me  any  further. 

Here  counsel  for  defendant  moved  the  court  to  srike  out 
the  testimony  of  this  witness  on  the  ground  that  she  wacr 
an  accomplice  in  the  homicide  with  Graft.  The  motion  was 
overruled  and  exceptions  saved. 

Dr.  Wover  testified,  among  other  things,  that  the  fatal 
wound  on  the  face  and  head  appeared  to  have  been  made 
with  a  blunt  instrument.  The  doctor  gave  it  as  his  opinion 
[*456]  that  death  was  caused  more  by  the  concussion  than 
by  the  wounds.  Other  wounds  on  the  body  and  face  ap- 
peared to  have  been  made  by  some  sharp  instrument.  Lu 
Furguson  was  next  called  by  the  State.  Her  examination 
was  objected  to  on  the  same  grounds  made  to  that  of  wit- 
nes  Molly  Brown.  The  indictment  against  her  was  read  to 
the  court;  the  motion  was  disposed  of  in  the  same  way  as 
that  relating  to  the  other  testimony  named,  and  the  same 
instructions  to  the  witness  asked  and  refused.  This  witness, 
by  her  testimony,  as  far  as  it  went,  confirmed  the  statement 
of  Molly  Brown,  but  she  was  not  present  at  the  killing. 
She  also  stated  that  Graft  had  been  drinking  whisky,  but 
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oonld  walk  straight;  that  she  heard  no  cry  of  murder.  She 
also,  on  cross-examination,  stated  that  she  procured  her  live- 
lihood and  made  all  her  money  by  inhabiting  houses  of  ill* 
fame  and  staying  with  men;  that  she  would  be  eighteen 
years  old  in  Jane,  and  testified  to  the  same  offer  on  the  part 
of  the  prosecuting  attorney  as  was  sworn  to  by  the  other 
witness.  A  similar  motion  to  strike  out  her  testimony 
was  made,  with  the  same  result  as  in  regard  to  Molly 
Brown's  evidence. 

Other  evidence  was  introduced  for  the  prosecution,  and 
for  the  defense  was  introduced  evidence  tending  to  impeach 
Molly  Brown,  and  the  evidence  of  Henry  H.  OampbeH* 
was  introduced,  contradicting  the  statement  of  Molly  Brown 
as  to  the  striking  and  homicide,  and  on  other  material 
points. 

The  following  instructions  were  given  by  the  court  below 
to  the  jury: 

Ist.  The  jury  are  the  exclusive  judges  of  all  the  facts 
in  the  case,  and  also  of  the  credibility  of  the  witnesses,  and 
may  give  that  weight  to  the  testimony  of  each  and  every 
witness,  after  considering  all  the  facts  and  circumstances  of 
[*467]  the  case,  to  which,  in  their  judgment,  they  think  it  is 
entitled. 

2d.  "The  jury  are  to  presume  the  defendant  innocent  un- 
til his  guilt  is  established  by  the  evidence  beyond  a  reason- 
able doubt. 

3d.  Before  finding  the  defendant  guilty,  the  jury  must 
believe,  from  the  evidene,  that  the  defendant  Craft  did  kill 
Dennis  Gallagher  with  malice  aforethought,  willfully,  delib- 
erately and  premeditately. 

4th.  Before  finding  the  defendant  guilty,  the  jury  must 
believe,  from  the  evidence,  that  the  offense  was  committed 
within  this  county,  and  prior  to  finding  the  indictment. 

•Thlawilmn  was  Jointly  iadioted^thOnft  for  the  game  offena6»  and  tola  erldooMvai 
Introdnoed  wlthont  objection.    Rxpobtkb. 
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5th.  Before  finding  the  defendant  guilty,  the  jury  mast 
believe,  from  the  evidence,  that  Gallagher  was  killed  with  a 
slung-shot,  or  some  weapon  of  similar  character,  or  with 
some  weapon  unknown,  as  charged  in  the  indictment, 

6th.  Before  finding  the  defendant  gnilty  of  the  crime 
charged  in  the  indictment,  the  jarj  must  believe  from  the 
evidence,  that  the  killing  was  done  willfollj,  deliberately,, 
maliciously,  and  premeditately,  with  intent  to  take  the  life 
of  Gallagher.  But  to  constitute  the  crime  charged,  it  is 
not  necessary  that  any  given  period  of  time  should  inter- 
vene between  the  forming  of  the  intent  and  the  commission 
of  the  act;  it  is  sufficient  if  the  intent  is  fully  formed  before 
the  act  is  committed. 

7th.  If  the  jury  believe,  from  the  evidence,  that  the 
defi^dant  is  not  guilty  of  the  crime  of  murder  in  the  first 
degree,  as  charged  in  the  indictment,  bat  believe  from  the 
evidence  that  he  is  guilty  of  any  degree  of  murder  inferior 
thereto,  or  any  ofiense,  the  commission  of  which  is  neces- 
sarially  included  in  the  ofiense  charged  in  the  indictment, 
they  may  find  defendant  guilty  of  such  inferior  degree  or 
ofiense. 

8th.  If  the  jury  believe,  from  the  evidence,  that  the 
witness  Molly  Brown  was  an  accomplice  in  the  commis- 
sion of  the  crime,  before  finding  the  defendant  guilty  on 
[*458]  her  testimony,  they  must  believe  from  the  evidence, 
that  she  is  corroborated  in  her  testimony  by  some  other  wit- 
nesses, as  to  some  fact  or  circumstances  material  to  the  is- 
sue and  going  to  show  the  defendant's  guilt. 

9th.  If  the  jury  believe,  from  the  evidence,  that  any 
witness  knowingly  and  corruptly  testified  falsely  as  to  any 
of  the  material  facts  in  the  case,  the  jury  may  disbelieve  all 
of  the  testimony  of  such  witness. 

10th.  The  defendant  is  charged  with  the  crime  of  mur- 
der in  the  first  degree.  This  ofiense,  at  common  law,  had 
no  degrees,  and  was  punished  with  death;  but  the  statute 
of  this  State,  in  its  humanity,  has  divided  it  into  two  de- 
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greeB  and  infliots  the  penalty  of  death  only  on  mnrder  in 
the  first  degree.  Mnrder  at  common  law,  is  where  a  per- 
son of  sound  memory  and  discretion  nnlawfully  kills  any 
reasonable  creatare  in  being  and  in  the  peace  of  the  State, 
with  malice,  prepense  or  aforethought,  either  express  or  im- 
plied; bat  to  oonstitnte  murder  in  the  first  degree,  under  the 
statute,  these  elements  must  not  only  exist,  but  in  addition 
thereto  it  must  appear  that  the  homicide  was  perpetrated 
willfully,  deliberately,  and  premeditately.  Deliberate  and 
premeditated  malice  is  an  essential  ingredient  of  the  crime 
charged. 

11th.  Before  the  jury  can  convict  the  defendant,  they 
must  be  satisfied  from  the  evidence  beyond  a  reasonable 
doubt, 

1.  That  Dennis  GkiUagher  was  kiUed  by  some  persoi 
within  this  county,  prior  to  the  finding  of  the  bill  of  indict- 
ment. 

2.  That  the  killing  was  by  a  weapon  commonly  called  a 
slung-shot',  or  one  similar  in  character,  or  by  some  weapon 
unknown. 

3.  That  he  was  thus  killed  by  the  accused. 

12th.  It  is  also  necessary  that  the  defendant  intended 
to  kill  the  deceased  at  the  time  of  the  homicide;  but  if  he 
formed  this  purpose  even  while  striking  the  deceased,  and 
[^459]  after  having  formed  the  purpose  continued  to  strike 
Gallager,  and  such  striking  resulted  in  death,  then  that 
would  be  sufficient  evidence  of  the  intention.  The  inten- 
tion of  the  defendant  is  to  be  arrived  at  by  considering  how 
he  committed  the  act  charged,  with  what  kind  of  weapons, 
under  what  circumstances,  and  generally  by  considering  all 
the  facts  and  circumstances  attending  the  act. 

1 3th.  Every  man  is  presumed  to  intend  the  natural  and 
ordinary  consequences  of  his  acts,  and  every  man  is'pre- 
snmed  to  be  sane. 

14th.  The  credibility  of  a  witness  is  a  question  for  the 
jury  to  decide.    The  jury  may  still  believe  a  witness  when 
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his  or  her  testimony  is  oorroborated  by  other  evidenoe, 
althoQgh  his  or  her  character  has  been  impeached.  The 
jury  are  to  say  what  endenoe  is  to  be  believed,  and  what 
is  not,  after  hearing  and  eonddering  all  the  testimony  in 
the  case. 

I5th.  The  jury  in  this  case  are  the  ezdosive.  judges  of 
the  facts  and  credibility  of  witnesses;  and  as  every  killing 
of  a  human  being  is  not  mnrder,  the  jury  must  find,  before 
they  convict  this  defendant,  two  propositions: 

1.  Not  only  that  Dennis  Gallagher  is  dead,  but  that  he 
was  murdered;  and 

2.  That  the  defendant  committed  the  offenses  as  charged. 
16th.    In  order  to  constitute  murder  in  the  first  degree, 

a  design  must  be  formed  to  kill,  willfully;  that  is,  of  pur- 
pose, with  the  intent  that  the  act  by  which  the  ]ife  of  a 
party  is  taken,  should  have  that  effect;  deliberately — that 
is,  with  cool  purpose;  maliciously— that  is,  with  malice 
aforethought;  and  with  premeditation — thai  is,  the  design 
must  be  formed  before  the  act  by  which  the  death  is  pro- 
duced is  performed.  And  if  any  one  of  the  foregoing  es- 
sentials, viz:  malice,  intent,  and  premeditation  is  not 
proved,  then  the  defendant  is  not  guilty  of  murder  in  the 
first  degree. 

17th.  The  jury  have  the  right  to  take  into  considera- 
tion [*460]  the  condition  of  defendant,  viz:  degree  of  in- 
toxication at  the  time  of  the  commission  of  the  offense 
charged,  for  the  purpose  of  ascertaining  whether  said  of 
fense  was  premeditated  or  not. 

18th.  Should  the  jury  find,  from  the  evidence,  that  the 
defendant  did  willfully  and  maliciously  cause  the  death  of 
the  deceased,  yet  before  they  can  find  defendant  guilty  of 
mnrder  in  the  first  degree,  they  must  further  find  that  the 
killing  was  done  with  a  formed  design  to  kill,  with  delibera- 
tion and  premeditation  before  the  mortal  blow  was  inflicted. 

19th.    Malice,  in  its  legal  sense,  denotes  a  wrongftil  act 
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done  mtentionallj)  without  jast  cause  or  excuse.  Malice 
aforethought  (in  the  language  of  our  statute)  may  be  ex- 
pressed or  implied.  Express  malice  is  where  one  person 
kills  another  with  sedate,  deliberate  mind  and  formed  de- 
sign, such  formed  design  being  evidenced  by  external  cir- 
cumstances discovering  the  inward  intention  and  premed- 
itation, such  as  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  the  party  some  bodily 
harm.  Implied  malice,  is  where  the  killing  is  effected  by 
any  deliberate,  premeditated,  cruel  act,  evincing  a  design  to 
take  human  life,  and  done  without  present  provocation. 

20th.  The  intention  of  the  defendant,  and  whether  there 
was  a  premeditated  design  to  kill,  at  or  before  the  time  of 
the  death  of  Gallagher,  may  be  gathered  from  the  acts  of  and 
declaration  of  the  defendant  while  engaged  in  the  commis- 
siofn  of  the  alleged  unlawful  act;  and  the  jury,  in  arriving 
at  SjQcIi  intention,  and  in  determining  whether  there  was  a 
premeditated  killing,  may  look  at  all  the  circumstances  and 
tacts  attending  the  transaction;  and  if  the  jury  believe, 
from  all  the  evidence,  considering  the  condition  of  the  de- 
fendant when  he  committed  the  offense^  that  said  offense  was 
not  committed  with  premeditation,  then  the  defendant  is 
not  guilty  of  murder  in  the  first  degree. 

2l6ti  A  few  acts,  or  a  multitude  of  facts  proven,  all 
[^461]  cousistent  with  the  supposition  of  guilt,  are  not 
enough  to  warrant  a  verdict  of  guilty.  In  order  to  convict 
on  circumstantial  evidence,  not  only  the  circumstances  must 
all  go  to  show  that  the  prisoner  conimitted  the  crime,  but 
tliey  must  all  be  inconsistent  witliany  other  rational  conclu- 
sion— otherwise  the  jury  must  acquit. 

22d.  The  defendant  is  presumed  to  be  innocent  until  his 
guilt  ia  satisfactorily  proven  by  legal  evidence.  The  law 
presumes  innoeenfce  of  the  act  done,  and  innocence  of  the 
guilty  intent.  The  accosod  may  stand  upon  the  presump- 
tion •  of  innocence  until  every  ingredient  of  the  crime  is 
proved,  and  when  there  is  a  reasonable  doubt  in  the  minds 
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of  the  jarj  as  to  any  of  these  ingredients  having  been  sat- 
isfactorily proven,  the  jury  will  aeqnit  the  defendant  ' 

23d.  It  is  not  every  taking  of  the  life  of  a  hnman  being 
that  constitates  murder.  The  gist  of  the  offense  is  the  in- 
tention, and  if  the  jury  believe  that  defendant  did  not  intend 
to  commit  an  offense,  then  no  offense  was  committed. 
Hence  the  necessity  of  the  jury  finding  affirmatively  all  the 
ingredients  stated  by  our  statute,  necessary  to  constitute  the 
offense,  as  willfully,  deliberate  and  premeditated  killing, 
before  they  can  convict;  and  if  the  jury  find  that  the  prosecu- 
tion has  not  satisfactorily  proven  all  these  statutory  specifi- 
cations, then  they  must  acquit  the  defendant 

24th.  Although  the  circumstances  of  the  case  may  tend 
to  show  that  defendant  committed  the  offense,  yet,  if  the 
evidence  against  the  defendant  is  such  that  the  guilt  is  not' 
conclusive,  or  there  is  a  possibility  of  some  other  person 
having  committed  the  offense,  and  the  jury  believe,  from  the 
evidence,  that  the  prosecution  have  not  shown  that  defend- 
ant had  any  motive  in  committing  the  offense  charged,  they 
must  acquit  the  defendant. 

25th.  That.when  the  testimony  of  an  accomplice  in  crime 
is  requisite  to  procure  a  conviction,  unless  that  testimony  is 
corroborated  by  other  evidence,  it  is  the  duty  of  the  jury  to 
acquit  the  prisoner. 

[*462]  26th.  Unless  the  jury  believe  from  the  evidence 
that  the  testimony  of  Molly  Brown  is  fully  corroborated  by 
evidence  other  than  that  delivered  by  her,  it  is  their  duty 
to  acquit  the  prisoner  if  they  also  believed  that  Molly  Brown 
was  an  accomplice  in  the  murder  of  Gallagher.  .    . 

27th.  Corroboration  of  the  evidence  of  an  accomplice  as 
to  immaterial  issues,  is  not  sufficient  to  authorize  a  convic- 
tion upon  the  otherwise  uncorroborated  evidence  of  such  ac- 
complice. Before  the  jury  can  convict  upon  the  testimony 
of  an  accomplice  (or  person  Who  stands  indicted .  for  the 
same  offense,)  that  testimony  must  be  corroborated  as  to 
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the  principal  and  material  facta  of  the  caae;  and  when  such 
mat^al  facts  in  the  case  are  wholly  uncorroborated  by 
other  evidence,  the  jury  must  acquit. 

28th.  The  law  presumes  the  defendant  innocent  of  the 
offense  charged  against  him  in  the  indictment,  and  this 
presumption  remains  in  force,  and  the  jury  is  bound  to  act 
on  it^  until  the  State  proves  his  guilt  beyond  any  reasonable 
doubt. 

29th.  No  presumption  arises  against  the  defendant  from 
the  proof  that  a  homicide,  or  the  killing  of  a  human  being 
has  been  perpetrated,  until  the  State  has  first  proved  be- 
yond a  reasonable  doubt,  that  the  defendant  is  guilty  of  the 
killing,  in  the  manner,  and  at  the  place  charged;  and  this 
law  is  as  applicable  to  the  crime  of  manslaughter  as  to 
murder  in  either  degree. 

80th.  That  the  deiendant  is  entitled  to  every  reasonable 
doubt,  and  that*  neither  a  mere  preponderance  of  evidence, 
nor  any  weight  of  preponderant  evidence,  is  sufficient  for 
the  purpose  of  conviction,  unless  it  generates  full  belief  of 
every  material  allegation  in  the  indictment,  to  the  exclusion 
of  all  reasonable  doubt;  for  it  is  not  enough  that  the  evi- 
dence goes  to  show  the  guilt  of  the  defendant,  but  the  evi- 
dence must  be  inconsistent  with  any  reasonable  supposition 
of  his  innocence,  or  the  jury  will  find  the  defendant  not 
guilty. 

[*46S]  The  following  instructions  were  asked  by  the 
defendant  below,  and  by  the  court  refosed: 

1st.  Before  the  jury  can  convict  the  defendant,  they  must 
be  satisfied  from  the  evidence  that  no  other  person  could 
have,  or  did  possess,  the  opportunity  possessed  by  the  defend- 
ant to  commit  the  act,  and  must  preclude  the  possibility  of 
any  other  person  having  committed  the  offense. 

2d.  Before  the  jury  can  find  defendant  guilty  of  murder 
in  either  die  first  or  second  degree,  they  must  find,  from  the 
evidence, 
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let  That  express  malioe,  or  malioe  aforethought,  has  been 
proven,  and  that  such  inalioe  existed  at  the  time  of  the  al- 
leged killing,  or 

2d.  That  the  defendant  oommitted  the  offense  in  perpe- 
trating, or  attempting  to  perpetrate,  arson,  rape,  robbery,  or 
burglary. 

8d.  In  cdvil  cases,  when  the  mischief  of  an  erroneous 
conclusion  is  not  deemed  remediless,  it  is  not  necessary  that 
the  minds  of  the  jurors  be  freed  from  all  doubt;  it  is  their 
doty  to  decide  in  favor  of  the  party  on  whose  side  the  evi- 
dence preponderates,  and  according  to  the  reasonable  proba- 
bility of  truth.  But  in  criminal  cases,  because  of  the  more 
serious  nature  of  the  consequence  of  a  wrong  decision,  the 
jurors  are  required  to  be  satisfied  beyond  any  reasonable 
doubt,  or  it  is  their  daty  to  acqait,  the  charge  not  being 
proved  by  that  higher  degree  of  evidence  which  the  law  de- 
mands. In  civil  cases  it  is  sufiicient  if  the  evidence  on  the 
whole  agrees  with  and  supports  the  hypothesis  which  it  is 
addaced  to  prove,  but  in  criminal  cases  it  must  exclude 
every  other  hypothesis  but  that  of  the  guilt  of  the  party. 

The  jury  found  the  defendant  guilty  of  murder  in  the  first 
degree.  A  motion  was  made  to  arrest  the  judgment  and  also 
for  a  new  trial,  which  motions  were  overruled  and  proper  ex- 
ceptions saved.  The  defendant  was  then  sentenced  to  be 
hung  on  the  16th  day  of  March  following. 

[*464]  The  assignments  of  error  are  as  follows: 

1st.    The  verdict  of  the  jury  is  contrary  to  evidence. 

2d.  The  verdict  of  the  jury  is  against  the  law  applicable 
to  the  facts  proven. 

8d.    The  court  erred  in  the  charge  to  the  jury. 

4th.  The  court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  said  Graft. 

5th.  The  court  erred  in  not  instructing  the  jury  upon 
the  law  pertaining  to  the  various  degrees  of  crime  of  which 
the  said  Graft  might  have  been  found  guilty  under  the  indict- 
ment. 
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6tb.  The  court  erred  in  overraling  the  motion  for  a  new 
trial,  and  motion  in  arrest  of  jadgment.    . 

7th.  The  court  erred  in  overraling  the  motion  to  quash 
the  indictment.  (Laws  of  Kansas,  1864,  chap.  31,  p.  58;  sec. 
84;  Orim.  Code  Proc,  250;  Teas  v.  State,  7  Umph.,  174;  U. 
S.  Orim.  Dig.,  858,  sec.  281 ;  Id.,  269,  sec.  53.) 

8tL  The  court  erred  in  overruling  the  motion  of  defend- 
ant to  strike  out  the  evidence  of  Molly  Brown  and  Lu  Fur- 
guson. 

9th.  The  court  erred  in  not  allowing  witness  Armstrong 
to  state  under  what  circumstances  Molly  Brown  could  be  be- 
levied. 

10th.  The  court  erred  in  reinstructing  the  jury  after  they 
had  retired  to  deliberate  upon  their  verdict 

JU.  D.  Madka/y  and  Wm.  O  Mathiaaj  for  appellant : 

Ist.  The  verdict  of  the  jury  is  against  the  evidence.  The 
only  evidence,  either  direct  or  circumstantial,  which  connects 
the  plaintiff  in  error  with  the  commission  of  the  offense 
charged,  is  the  uncorroborated  evidence  of  an  accomplice. 
No  conviction  can  be  had  upon  the  evidence  of  an  accomplice, 
unless  such  evidence  is  corroborated  [*465]  in  some  material 
matter.  There  being  none,  the  evidence  was  not  sufficient 
to  warrant  a  conviction.  (2  Euss.  on  Crimes,  pp.  957,  959. 
960,  961,  962-3-4-5-6-7;  Ray  v.  State  of  Iowa,  1  G. 
Greene,  316;  1  Grl.  Ev.,  sees.  380-1;  1  Arch,  on  C,  Pr.  and 
PL,  154;  3  Gr.  &  Wat.  on  New  T.,  1215;  Johnson  v.  The 
State  of  Iowa,  4  G.  Greene,  65;  Com.  v.  Boswick,  22  Pick., 
389 ;  8  Am.  Law  Keg.,  No.  1  p.  13,  14,  note  6 ;  V.  S.  w. 
Tranaoy  3  McLean,  24;  1  Phil.  Ev.,  p.  31,  32;  AUen  v.  The 
State  of  Ohio  10  Ohio,  St.,  287;  Oomp.  L.  1862,  ch.,  32, 
sec.  258;  5  Ohio,  245,  247.) 

There  was  no  evidence  tending  to  show  that  defendant 
killed  the  deceased  by  means  of  poison,  or  lying  in  wait, 
or  by  any  other  kind  of  willful,  deliberate,  or  premeditated 
means;  or  in  perpetrating  or  attempting  to  perpetrate  any 
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arson,  rape,  biujfi^lary,  or  other  felony.  In  order  to  war- 
rant a  oonviction  of  murder  in  the  first  degree,  the  evidence 
must  show  that  the  killing  was  done  by  the  means,  or  in 
the  manner  above  speeified.  There  being  no  such  evidence, 
the  verdict  is  against  the  evidence  in  this  particular.  (Gomp. 
L.  1862,  287,  sees.  1,  2;  Shoemaker  v.  StaUy  12  Ohio,  48; 
State  V.  Gardiner,  13  Id;,  400-1;  Clark  v.  State,  12  Id., 
488,  494.) 

In  a  criminal  case  the  court  will  presume  all  the  cvi- 
dence  has  been  set  out  in  the  bill  of  exceptions  when  such 
is  the  fair  construction  of  it,  though  it  is  not  said  in  so 
many  words.  Thus  is  distinguished  the  practice  in  crimi- 
nal from  that  in  civil  cases.  {Studman  v.  State,  11  Ohio, 
82,  89;  Eastman  v.  Wright,  4  Ohio  8t,  156.) 
*  2d.  The  verdict  is  against  the  law  applicable  to  the 
facts  proven.  The  £eicts  contemplated  in  the  definition  of 
murder  in  the  first  degree  (Crimes  &  Pun.  Act,  Comp.  L. 
.  1862,  287,  sec.  1)  were  not  proved.  In  murder  of  the  first 
degree,  express  malice  must  be  shown;  also  premeditation 
and  deliberation;  or  that  the  offense  was  committed  by 
some  act,  in  the  commission  of  which  the  law  implies  de- 
liberation, premeditation  and  malice,  or  poisoning,  lying  in 
[*466]  wait,  etc.  There  being  no  such  state  of  facts  proven, 
the  verdict  is  against  law.  {Maher  v.  The  People,  10 
Mich.,  210;  3  Greenl.  Ev.,  29;  Ball  v.  State,  8  Ind.,  48«; 
Sumner  v.  The  State,  5  Black,  579;  State  v.  Merrick,  19 
Maine,  898;  Jones  v.  The  People,  12  III.,  259;  Com.  v. 
York,  8  Met,  98;  Com.  v.  Hwwkins,  3  Gray,  463;  Short 
V.  State,  7  Yerger,  610;  MoDanneia  v.  The  State,  8  S.  & 
Marsh,  401;  1  Lead.  Grim.  Oas.,  847,  and  notes;  2  Id.,  504, 
and  notes;  People  v.  JSnooh,  18  Wend.,  159;  White  Case, 
24  Id.,  658-69-81 ;  People  v.  Potter,  6  Mich ,  1.) 

Admitting  that  the  evidence  of  the  accomplice  Molly 
Brown  is  true,  or  that  her  evidence  has  been  sufficiently 
corroborated  to  induce  belief  in  her  statements^  such  evi- 
dence  shows  no  malice,  no  deliberation,  no  premeditation. 


464  SUPREME  OOXJRT  OF  KANSAS, 

Gnit  y.  The  State. 

no  lying  in  wait^  which  the  law  deolares  aiti8t  be  shown  be- 
fore there  can  be  a  conviction  of  murder  in  the  firet  degree. 
(Coinp.  L.  1862,  ch.  85,  sees.  1,  2,  3, 11, 18,  21.) 

3d.  The  court  erred  in  charging  the  jnry,  that  '^  Before 
finding  the  defendant  guilty  of  the  crimeB  charged  in  the 
indictment,  you  must  believe  from  the  evidence  that  the 
killing  was  done  willfully,  deliberately,  maliciously  and  pre- 
meditately,  with  intent  to  take  the  life  of  deceased.  But 
to  constitute  the  crime  charged  it  is  not  necessary  that  any 
given  period  of  time  should  intervene  between  the  forming 
of  the  intent  and  the  commission  of  the  aet;  it  is  snflScient 
if  the  intent  is  formed  before  the  act  is  committed." 

The  court  assumes  in  the  above  instructions  that  the  de- 
ceased was  killed  by  Graft,  which  is  a  fact  for  the  jury  to 
find,  virtually  saying  to  the  jury  that  the  only  fact  for  tiiem 
to  find  is,  whether  Graft  is  guilty  in  the  degr^  charged 
(first  degree).  This  construction  is  apparent  from  the 
wording  of  this  charge.  (See  State  of  Ka/MOik  v.  CarU. 
HoTM^  1  Eas.,  42.) 

In  the  same  charge  the  court  committed  the  further 
error  in  charging  the  jury  that,  to  constitute  the  crime 
[*467]  charged  (murder  in  the  first  degree),  it  is  not  neces- 
sary that  any  given  period  of  time  should  intervene  be- 
tween the  forming  the  intent  and  the  commission  of  the 
act. 

The  statute  of  the  State  of  Kansas  declares,  that  to  con- 
stitute murder  in  the  first  degree,  which  is  the  ofiense 
charged)  there  must  be  deliberation,  premeditation,  malice, 
and  the  act  must  have  been  done  willfully.  There  can  be 
no  premeditation  or  deliberation,  without  some  period  of 
time  intervening.  The  statute  wisely  makes  provision  for 
the  frailties  of  human  nature  by  declaring  that  '^  every 
murder  which  shall  be  committed  purposely  and  mali- 
ciously,  but  without  deliberation  and  premeditation,  shall  be 
deemed  murder  in  the  second  degree."  (Oomp.  L.  1863, 
chap.  88,  sec  2.) 
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The  oharges  of  the  court  would  more  justly  oome  under 
this  statute,  but  the  expression  '^  crime  charged,"  used  by 
the  judge,  meant,  and  was  understood  by  the  jury,  murder 
in  the  first  degree.  There  must  be  time  for  reflection,  for 
the  passion  to  eool,  to  constitute  murder  in  the  first  de- 
gree.   (8  Amer.  Law  Beg.,  No.  10,  p.  684.) 

The  intention  was  a  question  for  the  jury,  and  if  from  the 
evidence  they  should  find  that  when  the  plaintiff  in  error 
and  deceased  first  joined  in  the  afipiray  the  plaintiff  did  not 
intend  to  kill  deceased,  but  that  such  intention  was  an  after- 
thought, and  the  result  of  heated  passion  brought  about  by 
the  confiict,  then  the  offense  would  not  be  murder  in  the 
first  degree.    (8  Amer.  L.  Beg.,  No.  10,  p.  624.) 

4th.  The  court  erred  in  instructing  the  jury  that  ^^  It 
is  also  necessary  that  the  defendant  intended  to  kill  the  de- 
ceased at  the  time  of  the  homicide;  but  if  he  formed  this 
purpose  even  while  striking  the  deceased,  and  ailter  having 
formed  the  purpose  continued  to  strike  Oallagher,  and  such 
striking  resulted  in  death,  then  that  would  be  sufficient  evi- 
dence of  intention.  The  intention  of  the  defendant  is  to  be 
arrived  at  by  considering  how  he  committed  the  act  charged, 
with  what  kind  of  weapon,  under  what  [*468]  circumstances, 
and  generally  by  considering  all  the  tiacts  and  circumstances 
attending  the  act." 

This  instruction  leads  the  jury  to  believe  that  it  is  snfii- 
cient  to  constitute  murder  in  the  first  degree,  that  the 
plaintiff  in  error  formed  the  purpose  even  while  striking 
the  deceased,  and  after  having  formed  the  purpose,  con- 
tinued to  strike  Oallagher,  which  striking  resulted  in  his 
death. 

It  is  virtually  instructing  the  jury  that  although  there 
was  no  deliberation  and  premeditation,  and  although  when 
the  defendant  assaulted  the  deceased,  he  did  not  intend  to 
kill  him,  yet  if,  after  he  did  assault  him  and  while  in  the 
heat  of  passion  occasioned  by  the  encounter,  he  formed  the 
intent,  and  there  purposely  killed  him,  it  is  sufficient  evi- 
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denee  of  an  intent  to  find  the  def^idant  guilty  of  the  offense 
charged  (murder  in  the  first  degree).  Such  an  instruction 
might  possibly  apply  upon  a  charge  of  murder  in  the  second 
degree,  but  is  error  when  given  in  reference  to  the  "  crime 
charged."  There  can  be  no  legal  conviction  of  murder  in 
the  first  degree,  unless  the  evidence  shows  premeditation 
and  deliberation.    (See  Oomp.  L.  1863,  chap.  32.) 

The  error  is  not  cured  by  the  remainder  of  the  same  in- 
struction, or  any  other,  containing  the  law,  for  it  is  impos- 
sible to  say  what  instruction  or  portion  thereof  may  have 
controlled  the  jury.  {State  u  Oarle  Home^  1  Elas.,  42; 
8taie  V.  SurnneTj  5  Black.,  519.) 

If  the  court  gives  instructions  to  the  jury,  which,  though 
true  as  abstract  propositions,  are  erroneous  when  applied  to 
the  evidence  and  may  have  misled  the  jury,  the  verdict  will 
be  set  aside.  {Hopkins  v,  FovdUr^  89  Maine,  568;  O handler 
V.  Fulton,  10  Texas,  2;  Thatcher  v.  Jonee,  81  Maine,  528; 
James  v,  Zangdon,  78  Newark,  198;  White  v.  Thomas^  12 
Ohio  S.,  812;  State  v.  Home^  1  Kas.,  42;  WUson  v.  BastoUj 
4  Tenn.,  768;  Boyden  v.  Moore^  5  Mass.,  866.) 

If  the  blow  which  occasioned  the  death  was  purposely 
[*469]  and  maliciously  given  by  the  prisoner  without  delib- 
oration  or  premeditation,  or  preconceived  design,  or  was  an 
act  upon  which  his  mind  had  not  previously  resolved,  our 
law  defines  the  offense  ''murder  in  the  second  d^ree." 
(See  Statutes  of  Kansas;  State  v.  Thompson,  12  Ohio,  924; 
State  V.  WHMams,  Id.,  198;  State  v.  MorUgomery^  11  Id., 
426;  SulUvan  v.  People^  1  Parker,  852;  1  Buss,  on  Crimes, 
685,  587,  588;  8  Amer.  L.  Reg.,  No.  10,  620,  627.) 

6th.  The  court  erred  in  refusing  the  first  charge  to  the 
jury  requested  by  plaintiff  in  error.  (State  v.  Home,  1 
Kas.,  42;  Burrill  Oirct.,  20,  869,  870,371,  549;  Eoscoe's 
Orim.  Ev.,  697;  Hodges^  Case,  2  Leev.  O.  0.,  227.) 

The  court  erred  in  refusing  to  give  the  eecond  instruction 
asked.  This  offsnee  not  having  been  committed  while  the 
plaintiff  in  error  was  attempting  to  perpetrate  any  crime, 
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as  stated  in  'the  second  clanse  of  said  instmction,  it  only 
becomes  necessary  to  inquire  if  the  first  clause  of  said  in- 
struetiou  was  applicable  or  relevant  to  the  case,  and  should 
have  been  given. .  It  is  clear  from  the  evidence,  that  before 
the  defendant  could  have  been  found  guilty  of  the  ''  crime 
charged"  (murder  in  the  first  degree),  express  malice  must 
have  been  proven,  for  no  such  state  of  facts  was  shown  as 
would  warrant  the  jury  in  finding  implied  malice,  as  poison- 
ing, or  lying  in  wait,  etc.  Also,  it  should  have  been  given  in 
relation  to  murder  in  the  second  degree,  malice  being  an  essen* 
tial  of  that  crime,  as  weU  as  murder  in  the  first  degree,  and 
all  tlie  essential  ingredients  of  the  crime  must  be  proven. 
{State  V.  Honie^  1  Kas.,  42;  U.  S.  v.  Henry  MeOlare^  7 
Best  L.  R,  439;  Ooffee  v.  State^  3  Yerg.,  283;  see  dissent- 
ing opinion  of  Wild  in  GommhonweaUh  v.  York^  9  Met, 
93;  People  v.  Potter j  5  Mich.,  1;  State  v.  Lathmn^  13 
Iredell,  33;  Bex  v.  Pearce,  1  Leach,  0.  C,  544;  State  v. 
Pierce^  !l  Alabama,  728;  S^ate  v.  Robinson^  3  Dev.  &  Bat, 
130;  Amer.  Cr.  L.,  980;  Com.  v.  ffawMne,  3  Gray,  460;  1 
Buss,  on  Crimes,  482,  483,  679,  687,  688-6;  Eilpatriok  v. 
People,  5  Denio,  277;  State  v.  SheUady^  8  Iowa,  477.) 

[*470]  If  there  was  any  evidence  before  the  jury  which 
would  make  the  finding  of  malice  essential,  then  the  in- 
struction should  have  been  given.  {DeCa^mp  v.  M.  dk  M. 
R.  R.  Co,,  12  Iowa  [Withrow],  348.) 

The  court  erred  in  not  giving  the  whole  of  the  third  iu- 
struction  asked  and  refused.  (See  Kas.  Code  of  Cr.  Proc., 
sec.  207,  chap.  32;  Stdte  of  Iowa  v.  Shellady,  8  Iowa, 
[Clarke],  11th  instr.  pn  p.  497.) 

6th.  The  court  erred  in  not  instructing  the  jury  upon 
the  law  pertaining  to  the  different  degrees  of  crime  of  which 
the  plaintiff  in  error  might  have  been  found  guilty  under 
the  indictment. 

a.  The  instruction  given  by  the  court  upon  this  point 
Was  insn£Bcient    The  Code  of  Kansas,  ^^  Criminal  Proceed- 
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ure"  (sece.  206,  207,  215,  chap.  32),  clearly  defines  the  duty 
of  the  court  in  this  particular. 

Section  206,  declares  ^^  the  court  must  then  charge  the 
jnry." 

'^  Sec.  207.  Where  there  is  a  reasonable  doubt  in  which 
of  two  or  more  degrees  of  an  offense  he  is  guilty,  he  may 
be  convicted  of  the  lowest  degree  only. 

^'  Sec.  215.  In  charging  the  jury,  he  mnst  state  to  them 
all  matters  of  law  which  are  necessary  for  their  information 
in  giving  their  verdict."  No  request  of  the  prosecuting 
attorney  that  he  only  wants  instmction  as  to  the  first  degree 
given  to  the  jury,  nor  the  omission  of  the  defendant  to  re- 
quest the  court  to  thus  instruct,  can  change  the  duty  of  the 
court  in  this  particular.  It  is  a  duty  which  the  statute 
makes  obligatory,  and  a  right  which  the  defendant  has,  to 
have  the  court  instruct  the  jury  upon  the  statutory  law  in 
reference  to  the  various  degrees  of  murder. 

If,  as  declared  in  section  206,  the  court  must  instruct  the 
jury,  and  as  declared  in  section  215,  the  court  must  state  to 
them  all  matters  of  law  which  are  necessary  for  their  in- 
formation in  giving  their  verdict,  and  section  207  making 
it  obligatory  upon  the  jury  to  "  convict  of  the  lowest 
[*471]  degree  only,'-  where  they  have  a  doubt  as  to  the  de- 
gree of  the  crime,  shows  conclusively  that  it  is  as  much  the 
duty  of  the  court  to  charge  the  jury  all  the  law  pertaining 
to  the  various  degrees  of  crime  included  in  the  ^^  crime 
charged,"  as  to  instruct  in  relation  to  the  '^  crime  charged." 
If  it  was  '*  necessary  for  the  information  of  the  jury  that 
the  court  instruct  them  in  relation  to  the  ''crime charged," 
it  was  also  necessary  that  he  should  instruct  them  in  relation 
to  the  degree  of  crime  included  in  the  crime  charged.  If  it 
Would  have  been  error  in  the  court  omitting  to  instruct  the 
jury  upon  the  crime  charged,  then  it  was  also  error  in  omit- 
ting to  instruct  upon  the  law  pertaining  to  the  degrees  in- 
cluded therein.  (8  [No.  10]  Amer.  Law  Beg.,  609,  614, 
620;  Grim.  Code  of  Kansas,  sees,  205,  207,  218.) 
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b.  It  is  well  settled  that  the  jarj  mnBt  find  what  degree 
of  offense  the  defendant  has  committed.  Unless  they  are 
instructed  upon  the  law  of  the  different  degrees  of  offense 
how  are  they  intelligibly  to  find  the  degree?  (See  opinion 
in  StaU  v.  iHeh,  8  Ohio  St.,  89;  Utate  v.  Park,  3  Ohio  St., 
101;  Bay  v.  SUOe,  2  Kas.,  409;  6  Mich.,  8;  1  Arch.  Or. 
Pr.,  178;  13  Wend.,  164-6;  6  Mass.,  469.) 

e.  This  is  still  more  apparent  upon  reference  to  section 
218  of  the  Criminal  Oode  of  Kansas,  which  makes  it  the 
duty  of  the  jury  to  specify  in  their  verdict  the  degree  of 
the  offense  of  which  they  find  the  defendant  gnilty.  Is  it 
not,  then,  in  the  words  of  the  statute,  '^necessary  for  their 
information  in  ^ving  their  verdict,'^  to  know  the  law  per- 
taining to  the  various  degrees  of  offense  of  which  the  de- 
fendant may  befound  guilty -under  the  indictment?  {State 
V.  Floyd  J  6  Jones  [N.  0.],  392;  jBteich  v.  State,  28  Geo., 
699;  Payne  v.  Com.,  1  Met.  [Ky.],  870;  Waters  v.  Bristol, 
26  Conn.,  398;  Bite  v.  Corme,  18  B.  Mon.,  35;  Biggins  v. 
Lee,  16  111.,  495;  Orim.  Code  of  Eas.,  sees.  215,  218,  207, 
296.) 

7th.  The  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  arrest  of  judgment. 

[^472]  a.  All  points  raised  upon  the  motion  in  arrest  can 
b^  raised  under  this  head.  {Coleman  v.  Bdward,  6  Ohio 
S.,  51.) 

h.  The  only  evidence  tending  to  show  that  defendant 
committed  the  ofiense  charged,  was  that  of  Molly  Brown, 
an  accomplice,  who  was  also  impeached  upon  the  trial,  and 
whose  own  testimony  showed  her  to  be  an  abandoned  pros- 
titute, infamous  and  not  worthy  of  belief,  and  whose  evi- 
dence was  given  under  a  promise  of  pardon.  (2  Bus.  Or., 
957.) 

No  conviction  of  murder  should  be  had  upon  the  testi- 
mony of  a  witness  who  has  been  impeached,  and  whose 
character  is  morally  bad,  and  withall  an  accomplice.    (See  . 
Infra,  No.  1 ;  also  Comw.  v.  Stephen  Murphy,  14  Mass., 
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387-8;  AU&n  v.  Young y  6  Monroe,  135;  DufUapv.  Pat- 
terson, 5  Oow.  Bep.,  248,  246;  Newel  v.  Wright,  8  Id.,  323, 
324,  819;  The  Santtwima  Trinidad^  7  Wheat,  288,  388-9; 
3  Graham  &  Wat.,  New  Trial,  990-1, 1214, 1215,  and  notes; 
Stopper  t>.  Sta;te,  15  Ohio  St.,  55-6-7.) 

c.  It  should  appear  to  be  morally  certain  that  erroneoos 
inBtructions  have  not  been  injnrioas,  before  the  party  ag- 
grieved can  be  deprived  of  anew  trial.  {Thaiciher  v.  Jones, 
81  Maine,  528.) 

A  new  trial  will  be  granted  for  a  misdirection  of  the  judge 
who  tried  the  cause,  although  in  the  opinion  of  the  appel- 
late court  the  verdict  was  right  on  both  the  law  and  the  evi- 
dence.    (James  Vs  Langdon,  7  B.  Mon.,  193. ) 

If  the  direction  of  the  judge  who  tried  the  cause,  though 
in  terms  correct,  might  still  have  been  misunderstood  by 
the  jury,  a  new  trial  should  have  been  granted.  {White  v. 
Thomas,  Ohio  St.*,  812.) 

S.  W.  Idey  OotMity  Attorney^  for  the  State: 

1st.  The  objection  that  the  indictment  was  not  signed 
by  the  proper  officer  is  untenable.  The  office  of  district 
attorney  was  continued  by  section  16,  act  Feb.  12th,  '64, 
(Laws  '64,  p.  58-9,  60-1-2.) 

[473]  2d.  Were  Molly  Brown  and  Lu  Furguson  compe- 
tent witnesses  for  the  State,  conceding  they  stood  indicted 
for  the  same  offense  as  the  appellant?  If  they  were  accom- 
plices, that  was  a  fact  to  be  developed  by  the  testimony,  and 
would  only  go  to  their  credibility. 

The  mere  fact  that  a  person,  not  a  party  to  the  record,  is 
indicted,  does  not  affect  his  competency.  (Wharton,  sec.  763; 
1  Greenl.  on  Ev.,  sees.  375,  379;  Oomp.  L.,  sec.  188,  p.  264, 
and  sec.  320,  p.  176.) 

3d.     Did  the  court  err  in  declining  to  advise  the  witness 

Molly  Brown  that  she  need  not  state  anything  which  might 

•  tend  to  criminate  herl    The  witness  could  answer  or  not, 

as  she  pleased.    The  privilege  was  a  personal  one,  and  she 
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could  Gibim  it  or  vriaive  it,  and  the  retasal  of  the  couH  to 
notify  her  of  this  privilege,  could  in  no  way  affect  the  de- 
fendant It  was  purely  a  matter  between  the  court  and  the 
witness. 

4th.  The  court  properly  refused  to  strike  out  the  testi- 
mony of  the  witnesses  Brown  and  Furguson.  If  the  evi- 
dence showed  them  to  be  accomplices  with  the  defendant^^ 
that  fact  would  affect  their  credibility,  but  not  their  compe-' 
tency.    (Whart,  sec.  783;  1  Greenl.  on  Ev.,  sec.  379.) 

5th.  Did  the  court  err  in  giving  the  instructions?  As 
to  the  instructions  given,  the  assignments  of  error  are  too 
vague  and  general,  and  therefore  should  not  be  regarded 
by  this  court  They  are  in  bulk  to  all  the  instructions 
given  and  refused  by  the  court,  without  specifying  what 
particular  ones  are  claimed  to  be  bad  and  what  are  not 
leaving  counsel  and  the  court  to  discover  the  error,  if  pos- 
sibly they  mjEty,  by  a  bUnd  search  into  a  voluminous  bill  of 
exceptions.  Where  the  exception  is  general — to  the  in- 
structions as  an  entirety,  it  should  be  overruled  if  any  one 
is  found  to  be  good.  (5  Pet,  199;  6  Den.,  218;  U.S. 
D.,  vol.  10,  p.  71,  sec.  30;  State  v.  Satevy  8  Iowa,  425;  2 
Kas.,  226,  387;  15  Wis.,  266;  16  Id.,  273;  18  Id.,  628, 
[*474]  652;  6  N.  T.,  427;  7  Id.,  266;  18  Id.,  658;  20  Id., 
84;  6  Id.,  233;  11  Id.,  416;  8  Ind.,493;  9  Id.,  571.) 

6th.  ,We  claim  the  12th  instruction  to  be  law,  founded 
in  reason,  principle  and  policy.  It  is  not  a  statement  that 
murder  in  the  first  degree  may  be  committed  without  ex- 
pxess  malice,  ^although  if  it  were  we  should  still  claim  it 
to  be  amply  sustained  by  authority  (1  Kas.,  45,  71),  but  a 
statement  recognizing  the  principle  that  a  man  may  com- 
mit murder  in  the  first  degree,  although  the  intent  to  kill 
is  not  formed  until  after  the  assault  is  begun.  The  coqrt 
will  bear  in  mind  that  this  portion  of  the  instruction  is 
only  treating  of  the  single  element  of  intent,  and  not  of  all 
tlpje  elements  constituting  the  erime  charged.  As  to  bow 
jthis  intent  must  be  ciuried  out-H}eliberately  and  premeidi- 
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tately — had  already  been  stated  to  the  jniy.    See  Nos.  3,  6, 
and  10. 

a.  It  concedes  that  the  intent  to  kill  must  precede  the 
fatal  act,  bat  makes  that  intent,  as  it  should  be,  the  trne 
criterion  of  crime.  .  The  mere  fact  that  a  party,  at  the  time 
of  forming  the  purpose  to  kill,  is  engaged  in  a  quarrel  with 
the  deceased,  or  is  making  an  unprovoked  assault  upon  him, 
ought  not,  in  law,  to  shield  him  or  mitigate  his  guilt.  To 
be  sure,  if  the  purpose  to  kill  is  the  mere  offspring  of  heated 
blood  and  passion,  and  is  carried  out  before  the  blood  has 
time  to  cool,  the  offense  might  not  be  murder  in  the  first 
degree,  but  it  does  not  follow,  by  any  means,  that  every 
purpose  to  kill,  formed  during  an  altercation,  or  unpro- 
voked assault,  is  the  mere  offspring  of  heated  blood  and 
passion.  Many  persons  are  the  coolest  and  most  self-pos- 
sessed at  such  times. 

i.  All  the  authorities  agree  that  the  intention  to  kill, 
need  not  be  formed  for  any  stated  or  considerable  period 
prior  to  the^fatal  act;  a  moment  is  sufficient.  The  princi- 
ple here  contended  for,  is  fully  recognized  and  stated  by 
Bush,  president,  in  the  case  of  the  OomrnomoeaUh  v. 
Dougherty^  cited  in  1  Russell  on  Grimes,  edition  of  1853, 
p.  432. 

[*476]  0,  It  would  be  dangerous  to  establish  the  princi- 
ple that  a  man  shall  not  be  convicted  of  murder  in  the  first 
degree,  unless  the  evidence  shows  he  formed  the  purpose  to 
kill  before  he  commenced  his  assault  upon  his  victim,  for 
that  would  be  to  require  the  State  to  prove  more  than  the 
mere  killing  and  the  circumstances  attending  it.  It  would 
require  it  to  prove  previous  threats,  menaces,  grudges,  or 
concerted  schemes  to  do  great  bodily  harm.  It  is  well 
known  that  the  most  dangerous  criminals  are  those  who 
carefully  conceal  their  designs  until  the  very  moment  of 
executing  them;  nothing  can  be  proved  against  them  show- 
ing any  intent  to  kill  as  existing  prior  to  the  actual  killing. 
They  have  reduced  murder  to  a  science;  made  it  one  of 
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the  fine  arts,  aod  hare  no  compnnctions  of  conscience  that 
hold  them  back  from  at  once  committing  the  offense  after 
the  design  to  take  life  is  formed.  Macbeth  conld  commit 
his  second  murder  with  but  little  hesitation,  but  he  could 
mnrder  Duncan  only  after  the  keenest  pangs  of  conscience, 
though  impelled  by  high  ambition  and  taunted  with  cow- 
ardice. 

d.  He  who  having  formed  the  purpose  to  take  human 
life,  swiftly  executes  that  purpose,  seizes  the  present  oppor- 
tunity, makes  assurance  doubly  sure  and  takes  a  bond  of 
&te,  is  as  guilty,  as  well  in  law  as  ethics,  as  the  man  who 
delays  his  purpose,  or  by  brooding  over  it;  becomes  a  mono- 
maniac, the  mere  instrument  of  despotic  will,  and  is  much 
more  dangerous  to  community.  (Whart.,  sec.  1103;  Com. 
v.  Smithy  1  Russ.  on  Crimes,  p.  482,  note;  Whitford^s 
Oass^  there  referred  to;  State  v.  Johnaon,  8  Iowa,  529-30; 
Keenanv.  Oom.  [Penn.],  Legal  Jour.,  July,  1863;  6  Blackf , 
309-10-11 ;  3  Selden,  393-4.) 

7th.  Did  the  court  err  in  refusing  to  instruct  as  re- 
quested by  the  defendant. 

a.  As  to  the  first,  there  is  scarcely  any  fact  or  case  de- 
pending upon  human  testimony  in  which  there  is  not  a 
possibility  for  doubt  The  first  part  of  the  instruction,  if 
[^476]  proper  at  all,  relates  more  properly  to  cases  where 
the  evidence  is  circumstantial,  and  there  is  no  direct  testi- 
mony connecting  the  accused  with  the  killing.  Here  the 
testimony  was  positive  and  direct.  The  latter  part  is  not 
now  and  never  has  been  law.  It  makes  any  possible  doubt 
sufficient  to  aoquit,  whether  that  doubt  be  a  reasonable  one 
or  not.  But  the  substance  of  this  instruction  is  contained 
in  No.  24,  which  the  court  gave.  {Home  v.  State^  1  £as., 
44,  71.) 

h.  As  to  the  second,  the  court  had  already  given  the  cor- 
rect  law  to  the  jury  (see  Nos.  8,  10,  16, 18, 19,  20),  and 
therefore  there  was  no  necessity  for  this  instruction,  con- 
ceding it  to  be  valid  and  proper.    Withholding  it  from  the 
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jury,  after  they  had  been  instracted  with  reasonable  dear« 
nesB  and  fallneBS  upon  the  qnestion  involved  in  it,  certainly 
could  not  affect  the  merits  of  the  action.  (Sec.  276^  p.  276, 
Oomp.  Laws  1862.) 

But  this  instruction  is  bad,  because  it  requires  the  jury  to 
find  th^t  malice  aforethought  has  been  proven  by  the  evi- 
deuce  before  they  can  convict  of  murder  in  the  second  de- 
gree. 

It  is  also  bad  because  it  authorizes  a  conviction  upon 
proof  that  the  killing  was  done  while  perpetrating  or  at- 
tempting to  perpetrate  arson,  rape,  robbery  or  burglary. 
We  take  it,  a  conviction  upon  the  indictment  in  this  cause, 
could  not  be  sustained  by  that  sort  of  proof — it  would  be  a 
case  of  fatal  variance.  To  be  convicted  of  murder  com- 
mitted while  perpetrating  any  of  these  felonies,  th&  party 
must  be  specially  charged  with  committing  the  homicide 
while  perpetrating  or  attempting  to  perpetrate  some  one  of 
these  felonies. 

0,  As  to  the  third,  this  contains  no  correct  principle  not 
already  given  by  the  court,  and  as  a  whole,  is  bad,  because 
it  makes  a  hypothesis  of  the  guilt  of  some  other  person, 
though  not  a  reasonable  one,  sufficient  to  acquit  the  defend- 
ant. If  the  word  reasonable  were  inserted  before  the  word 
[*477]  hypothesis,  it  would  be  good.  But  the  substance  of 
this  instruction  was  given  by  the  court  in  the  30th  instruc- 
tion, BO  the  accused  suffered  no  injury. 

8th.  It  was  claimed  below  that  the  court  erred  in  not 
instructing  the  jury  more  fully  as  to  murder  in  the  second 
degree  and  the  various  degrees  of  manslau^ter.  (See  No. 
7.)  If  the  defendant  desired  instructions  as  to  issues,  not 
immediately  before  the  court,  it  was  his  duty  to  ask  them, 
and  failing  to  do  this,  he  cannot  complain.  (IT.  S.  Dig.,  p. 
415,  sec.  117;  J^aie  v.  Johnson,  8  Iowa,  681-2.) 

If  the  court  gave  the  proper  law  as  to  the  offense  of  which 
the  defendant  was  convicted,  then  there  was  no  error,  and 
he  was  properly  found  guilty. 
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The  opinion  of  the  court  was  delivered  by 

Orozibe,  0.  J. — The  first  reason  urged  for  a  reversal  of  the 
judgment  below  in  this  cause  is,  that  the  indictment  was 
not  signed  by  the  proper  oflBcer.  It  was  signed:  *'  H.  W. 
Ide,  District  Attorney,  First  Judicial  District;''  and  it  is 
claimed  that  on  the  5th  day  of  December,  1865,  the  day  the 
indictment  was  presented  and  filed,  no  such  officer  was 
known  to  the  law.  On  the  12th  day  of  February,  1864,  an 
act  was  passed  creating  the  office  of  county  attorney,  and 
repealing  the  former  act  creating  the  office  of  district  attor- 
ney.   The  repealing  act  contains  this  section: 

Sec  16.  That  the  act  entitled  ^'An  act  providing  for  the 
election  of  district  attorneys,  and  defining  their  duties,"  ap- 
proved June  4th,  1861,  and  also  sections  56,  57,  58,  59^  60, 
61,  62,  63,  64,  65,  66  and  67  of  an  act  entitled  ''An  act  re- 
lating to  counties  and  county  officers,"  approved  February 
25th,  1860,  be  and  the  same  are  hereby  repealed;  Provided^ 
That  all  district  attorneys  in  office  at  the  time  of  the  pas- 
sage of  this  act  shall  continue  in  office  for  the  same  term 
for  which  they  were  elected,  and  shall  have  the  same  fees 
as  heretofore  provided  by  law. 

The  duties  imposed  upon  the  county  attorney  were  iden-. 
tical  [*478]  with  those  required  of  the  district  attorney,  ex- 
cept that  the  functions  of  the  former  are  confined  to  one 
county,  while  those  of  the  latter  extended  to  all  the  counties 
in  a  judicial  district.  The  district  attorneys  were  to  be 
elected  at  the  November  election,  1863,  and  to  hold  their 
offices  for  two  years  from  the  succeeding  January.  The 
county  attorneys  were  elected  at  the  November  election,  in 
1864,  and  were  to  hold  their  offices  for  two  years  from  Jan- 
uary foUovFing. 

The  effect  of  the  provision  above  quoted  was  to  continue 
the  office  of  district  attorney,  as  to  those  who  held  it  at  the 
date  of  the  passage  of  the  repealing  act,  until  the  expira- 
tion of  their  terms  of  office,  which  would  occur  in  Janu- 
ary, 1866.    It  is  not  denied  th^t  Mr.  Ide  was  the  district 


476  SUPREME  OOUET  OF  KANSAS, 

Gzaft  T.  The  State. 

attorney  at  the  date  referred  to,  nor  ie  it  contended  that  he 
resigned  before  the  expiration  of  his  term  of  office;  conse- 
quently he  was  district  attorney  at  the  time  the  indictment 
was  filed;  and,  therefore,  it  was  properly  signed. 

Upon  the  trial  of  the  canse  the  principal  witness  against 
the  defendant  was  one  Molly  Brown,  who,  upon  the  stand, 
declared  herself  to*  be  a  common  prostitute,  and  testified 
that  she  was  present  at  the  alleged  homicide,  and  was  in 
company  with  the  defendant  during  the  whole  of  the  night 
upon  which  it  was  perpetrated,  ghe  also  testified  that  the 
district  attorney  had  agreed  with  her  not  to  prosecute  an 
indictment  then  pending  against  herself  for  the  same  crime, 
if  she  would  tell  the  truth.  The  defendant  sought  to  read 
that  indictment  in  evidence,  but  it  was  excluded  by  the 
court. 

It  is  contended  by  the  defendant  that  had  the  indictment 
been  read  in  evidence,  the  court  would  have  been  bound  to 
charge  the  jury  that  they  could  not  convict  the  defendant 
upon  her  testimony,  unless  corroborated  in  every  material 
matter.  This  claim  is,  that  it  would  have  affected  her  cred- 
ibility in  two  aspects,  to-wit:  It  would  have  shown  her  to 
have  been  an  accomplice  in  the  homicide,  and  would 
[*479]  have  operated  as  a  bias  in  view  of  the  promise  of  the 
district  attorney.  That  it  could  legally  have  the  former 
effect,  cannot,  certainly,  be  successfully  maintained.  Every 
presumption,  so  far  as  she  was  concerned,  was  against  its 
truth.  Nothing  but  a  plea  of  guilty  or  the  verdict  of  a  jury 
could,  in  legal  contemplation,  establish  its  truth.  It  would 
have  evidenced  no  fact  except  that  she  stood  charged  with 
the  commission  of  the  same  crime  for  which  the  defendant 
was  being  tried.  It  would  have  no  weight  in  showing  her 
to  have  been  an  accomplice,  and  consequently  was  not  ad- 
missible on  that  ground. 

But  upon  the  other  ground  mentioned  it  was  admissible. 
The  facts  of  being  charged  with  the  crime  under  investiga- 
tion, and  having  been  promised  a  discharge  if  she  would 
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tell  the  trath,  might  very  well  operate  aa  a  bias.  The  dis 
trict  attorney  must  have  sapposed  the  defendant  gnilty,  and 
that  she  knew  iU  It  cannot  be  presumed  that  he  would 
offer  her  a  discharge  for  speaking  the  truth,  if  he  supposed 
what  she  would  say  would  exculpate  the  defendant.  It  must 
have  been  understood  between  them  what  he  would  consider 
the  truth.  She  had  doubtless  detailed  Co  him  what  her  tes- 
timony would  be,  or  might  be,  which  probably  convinced 
him  of  the  defendant's  guilt;  and  as  an  inducement  to  her 
to  so  testify,  agreed  to  release  her.  .She  had  good  reason  to 
expect  a  discharge  upon  the  conviction  of  the  defendant, 
which  would  be  a  consideration  bearing  directly  upon  her 
credibility.  Wherefore,  the  court  erred  in  excluding  the 
indictment. 

But  even  if  it  had  been  shown  that  she  was  an  accom- 
plice, it  would  not  have  been  necessary  to  a  legal  conviction 
of  the  defendant  that  she  be  corroborated  in  every  material 
matter.  If  such  were  the  law,  why  adduce  her  testimony 
at  all?  If  the  remaining  testimony  must  be  sufficient 
without  it,  her  examination  would  be  a  useless  waste  of  time 
and  energy.  Why  swear  her  at  all  in  the  case?  Her  testi* 
mony  must  go  to  the  jury  like  that  of  any  [*480]  other  wit- 
ness, they  being  the  exclusive  judges  of  her  credibility,  to 
give  to  it  what  weight,  under  sll  the  circumstances,  it  might 
be  entitled  to. 

Again,  it  is  said  that  if  the  jury  were  convinced  from  the 
evidence  that  she  was  a  common  prostitute,  they  were  bound, 
as  a  matter  of  law,  to  reject  her  testimony,  i.  0.,  the  law 
presumes  that  when  a  woman  loses  her  virtue  she  will  not 
tell  the  truth.  This  would  be  a  very  harsh  rule,  unsup- 
ported by  authority,  except  in  one  State  of  the  Union,  and 
entirely  indefensible  by  any  process  of  reasoning  that  this 
court  can  conceive  of.  A  woman's  chastity  should  be  the  ^'im- 
mediate jewel  of  her  sou  V'  and,  with  reference  to  consequences 
to  herself,  the  very  last  virtue  she  would  be  willing  to  sur- 
render; but  when  it  is  considered  that  she  is  regarded  as 
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the  weaker  Teasel,  that  she  is  of  a  softer  nature,  of  a  mora 
yielding  disposition,  and  more  vnlnerable  through  the  af- 
fections than  we  are,  it  ought  not  to  be  said  when,  in  the 
warmth  of  sexual  excitement  and  in  the  glow  of  natural 
passion,  produced  by  the  soft  whisperings,  die  fervid  pro- 
testations, the  gentle  pressures  and  other  kindred  blandish- 
ments which  may  be  imagined,  she  submits  to  the  embraces 
of  her  lascivious  lover,  that  she  pours  out  from  her  heart  at 
Venus'  shrine  with  her  virtue  every  other  good  quality  with 
which,  in  our  thoughts,  we  endow  her  sex.  Yet  the  position 
assumed  must  come  to  that.  If,  as  a  matter  of  law,  her 
testimony  must  be  rejected  when  her  yirtue  is  lost,  the  prin- 
ciple  will  be  the  same,  whether  she  habitually  flaunts  lier 
frailty  in  the  face  of  the  world,  or  attempts  to  hide  it  in 
retiracy,  or  garnish  it  with  garlands  of  good  works.  The 
conviction  and  execiltion  of  an  individual  upon  the  testi- 
mony of  an  abandoned  woman,  or  of  a  profligate  man,  would 
be  productive  of  melancholy  reflections,  but  there  is  no  rule 
of  reason  which  would  not  apply  with  equal  force  to  the 
credibility  of  either.  Yet  it  is  claimed  that  the  jury  would 
be  bound  in  law  to  reject  the  testimony  of  the  former 
and  consider  the  testimony  of  [*481]  the  latter.  The  law 
is  certainly  not  bo  unreasonable.  It  much  more  wisely  re- 
quires that  the  jury  shall  consider  the  statements  of  either, 
in  the  light  of  surrounding  circumstances  and  the  character 
of  the  witness,  and  give  them  such  credence  as  they  deserve. 

Another  reason  assigned  for  reversing  tlie  judgment  is, 
that  the  jury  was  improperly  instructed  as  to  the  law  of 
murder.'  This  involves  an  examination  and  construction  of 
the  statute  of  the  State  upon  that  subject. 

Section  one  of  the  Crimes  Act  provides  tliat  "Every 
murder  which  shall  be  committed  by  means  of  poison,  or 
by  lyiug  in  wait,  or  by  any  other  kind  of  willful,  deliberate 
and  premeditated  killing,  or  which  shall  be  committed  in 
the  pei'petration  or  attempt  to  perpetrate  any  arson,  rape. 
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robbery,  burglary,  or  other  felony,  shall  be  deemed  murder 
in  the  first  d^ree.'* 

The  second  section  provides  that  ^^  Every  murder  whieh 
shall  be  committed  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  shall  be  deemed  murder  in 
the  second  degree." 

The  word  ^'  murder "  is  used  in  both  sections  in  a  tech- 
nical sense,  i.  e.j  the  common  law  sense,  to- wit:  '^  Where  a 
person  of  sound  memory  and  discretion,  unlawfully  kills 
any  reasonable  creature  in  being,  and  in  the  peace  of  the 
State,  with  malice  prepense  or  aforethought,  either  express 
or  implied.*' 

Under  these  statutory  provisions,  reference  being  had  to 
the  foregoing  definition  for  the  signification  of  the  word 
^^  murder,"  it  would  seem  there  ought  to  be  but  little  diflS- 
culty.in  determining  what  constitutes  murder  in  the  first 
degree;  yet  in  attempts  to  bring  within,  or  exclude  fr6m 
the  operation  of  the  statute,  individaal  cases  depending 
upon  particular  states  of  fact,  there  has  grown  up  such  a 
mass  of  irreconcilable  judicial  disquisition  that  it  is  utterly 
Impossible  to  deduce  therefrom  what  the  intention  of  the 
law-maker  was.  This  court  will  not  attempt  to  reconcile 
[*482]  these  contradictions,  but  wiU  avail  itself  of  its  priv- 
ilege and  seek  in  the  plain  terms  of  the  statute  itself  the 
law  of  murder. 

It  is  very  manifest  that  the  legislature  did  not  attempt  to 
define  the  crimes  of  murder,  either  in  the  first  or  second 
degree.  The  statute  says  every  murder,  not  every  killing, 
but  every  murder,  whidi  shall  be  perpetrated  with  or  with- 
out deliberation  or  premeditation,  shall,  as  the  case  may  be, 
be  murder  in  the  first  or  second  degree.  In  either  case  it 
mnst  be  murder  in  the  meaning  of  that  term  as  defined 
above.  To  constitute  murder  at  common  law,  there  must 
be  malice,  prepense  or  aforethought,  i.  e.j  an  anlawful  inte&- 
tion  to  take  liie  must  precede  the  killing;  But  '^delibera-' 
tion  and  premeditation "  were  not  necessary  iBgredielita. 
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The  Bame  penalty  was  provided  for  killing  with  malice 
aforethought  that  was  inflicted  for  malicious,  deliberate  and 
premeditated  killing.  The  law  recognized  no  degrees  of 
atrocity  in  the  commission  of  the  crime.  The  law-makers 
of  this  State,  as  did  those  of  other  States,  thought  thej 
ought  to  recognize  some  difference  in  the  degrees  of  malig- 
nity with  which  the  killing  was  done;  and  upon  that  basis 
they  undertook  to  divide  murder  at  common  law  into  two 
degrees,  so  that  the  punishment  might,  to  some  eztenti  be 
proportioned  to  the  moral  depravity  manifested  in  the  com- 
mission of  the  crime. 

Now,  where  is  the  boundary  between  the  two  degrees^ 
contemplated  by  the  statute?  In  this  behalf,  it  must  be  re- 
membered that  the  question  is  not  what  shall  constitute 
murder.  That  question  must  be  supposed  to  have  been  set- 
tled. The  investigation  must  proceed  upon  the  assumption 
that  what  would  have  been  a  murder,  at  common  law,  has 
been  perpetrated,  and  the  only  remaining  question,  the  de- 
gree, within  the  meaning  of  the  law.  The  statute  says  if  it 
was  deliberately  and  premeditately  done,  it  is  murder  in  the 
first  degree,  otherwise  it  is  murder  in  the  second  degree;  so 
that,  to  determine  the  degree  of  the  [*483]  crime,  all  that 
is  necessary  is  to  determine  whether  it  was,  or  was  not,  de- 
liberately or  premeditately  perpetrated.  Not  whether  a 
murder  has  been  committed,  but  whether  an  admitted  mur- 
der is  in  the  first  or  second  degree.  To  determine  this  ques- 
tion, all  that  is  necessary,  very  manifestly,  is  to  determine 
whether  it  was  done  deliberately  and  premeditately.  In 
order  to  come  to  a  correct  conclusion  upon  this  proposition, 
it  will  be  necessary  to  ascertain  the  signification  of  the 
terms  employed.  The  word  '^  deliberate ''  is  derived  from 
two  Latin  words,  which  mean,  literally,  ''  concerning,"  and 
^'  to  weigh."  When  used  as  an  adjective  in  the  English,  it 
means  that  the  manner  of  the  performance  was  determined 
upon  after  examination  and  reflection;  that  the  conse- 
quenoes,  chanoes,  and  means  were  weighed,  carefully  con- 
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sidered  and  estimated.  Tbe.tenn  '^ premeditated,"  literaUy 
means  plan,  contrive  or  soheme  beforehand*,  Considering 
these  definitions,  the  intention  of  the  law-jciver  most  be  very 
apparent  It  is  not  only  necessary  that  the  acoosed  shall 
plan,  contrive  and  soheme,  as  to  the  means  and  manner  of 
the  commission  of  the  deed,  bnt  that  he  shall  consider  dif- 
ferent means  of  accomplishing  the  act  He  most  '^  weigh '' 
the  modes  of  consummation  which  his  premeditation  sug- 
gests, and  determine  which  is  the  most  feasible  8ach  is 
the  literal  import  of  the  terms  nsed,  and  there  is  nothing  in 
the  act  which  indicates  that  they  are  to  be  understood  in  a 
different  sense. 

That  sach  was  the  intended  signification  of  the  terms  nsed, 
is  further  manifest  from  a  careful  examination  of  the  whole 
section.  It  says,  '^Eveiy  murder  which  shall  be  committed 
by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kind 
of  willful,  deliberate  and  premeditated  killing,"  shall  be  mur- 
der in  the  first  degree.  Here  are  two  examples  of  what  the 
legislature  would  consider  ^^willful,  deliberate  and  premedi- 
tated killing,"  viz:  by  poison,  by  lying  in  wait  It  must  be 
apparent  upon  a  moment's  refiection,  [*484]  that  neither  of 
these  could  be  performed  upon  a  sudden  impulse — that  prior 
planning  and  scheming  and  a  weighing  thereof  must  neces- 
sarily take  place — that  something  beside  the  immediate  cir- 
cumstances of  the  homicide  must  appear.  If  the  act  is  com- 
mitted by  means  of  poison,  it  is  necessarily  implied  that 
some  refiection  was  bestowed  upon  the  kind  of  a  drug  to  be 
used  and  the  probable  effects  thereof;  the  means  of  obtaining 
it;  the  time,  place  and  circumstances  at  and  under  which  it 
could  be  administered.  If  lying  in  wait,  it  must  be  inferred 
that  a  determination  to  do  the  act  had  been  arrived  at,  an 
observation  of  the  habits  of  the  intended  victim  taken ;  and 
a  selection  of  the  place  which  would  afford  an  opportunity 
for  the  commission  of  the  act  made. 

These  things,  in  neither  case,  could  be  done  upon  a  sud- 
den impulse.    Both  require  some  refiection  upon  the  time, 
31—3  Eab. 
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place  and  manner  of  the  killing^-Bome  preparation  with 
express  reference  to  the  homicide. 

Now  if  these  kinds  of  killing  involve  reflection,  pre-de- 
termination,  or  preparation,  then  mast  the  expression  "any 
other  kind  of  willful,  deliberate  and  premeditated  killing" 
indnde  similar  circnmstances.  It  could  not,  therefore,  be 
3aid,  that  if  a  killing  took  place  nnder  circumstances  which 
excluded  the  idea  of  reflection,  pre-determination  or  prepa- 
ration, that  it  was  done  willfullj,  deliberately  and  premed- 
itately;  wherefore  it  could  not  be  murder  in  the  first  de- 
gree. 

Applying  these  considerations  to  the  instructions  given 
to  the  jury,  the  latter  will  not  appear  to  be  erroneous. 
Takmi  altogether,  they  do  not  contravene  the  law  as  above 
construed;  but  it  is  exceedingly  difficult,  as  an  effort  of 
the  memory,  to  reconcile  them.  As  a  practical  fact,  no  ordi- 
nary jury  would  be  able  to  reconcile  or  comprehend  them  from 
a  single  hasty  reading,  such  as  is  usually  practiced  in  nisi 
prws  courts.  A  much  better  practice  would  be  for  the 
court  to  treat  the  separate  propositions  requested  [*485]  by 
counsel  as  suggestions,  embody  such  as  appeared  to  him  to 
be  correct  and  applicable  in  a  succinct,  connected  charge, 
in  no  instance  repeating  in  different  form  what  has  already 
been  given,  merely  because  counsel  request  it. 

Another  assignment  of  error  is  that  the  court  neglected 
to  inform  the  jury  what  constituted  murder  in  the  second 
degree  and  the  four  degrees  of  manslaughter.  The  statute 
provides  that  the  court  in  charging  the  jury  '^  must  state  to 
them  all  matters  of  law  whicb  are  necessary  for  their  in- 
ormation  in  giving  their  verdict.'' 

It  also  provides  in  substance,  that  upon  a  charge  of  mur- 
der in  the  first  degree,  the  defendant  may  be  convicted  of 
wy  offense  necessarily  included  therein,  which  would  em- 
orace  murder  in  the  second  degree  and  the  various  de- 
grees of  manslaughter.  Now,  inasmuch  as  it  is  very  man- 
ifiest  that  murder  in  the  second  degree,  and  all  the  grades 
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of  manslaughter,  are  necessarily  indnded  in  the  charge  of 
mnrder  in  the  first  degree,  it  was  the  imperative  dnty  of  the 
court,  made  so  by  the  statute,  to  explain  all  of  them  to  the 
jury.  As  the  provision  is  plainly  imperatiye,  there  is  no 
necessity  for  attempting  to  sustain  it  by  reason.  It  was 
error  to  omit  to  do  so. 

Finally,  it  is  insisted  that  the  verdict  was  against  the 
evidence.  This  is  an  exceedingly  delicate  subject,  and  we 
enter  upon  an  examination  of  it  with  much  reluctance. 
But  as  the  law  requires  it  of  us,  when  properly  presented, 
there  is  no  escape  from  it  when  the  exigency  arises.  That 
exigency  is  upon  us  in  this  case. 

The  law  provides  that  the  jury  shall  be  the  exclusive 
judges  of  all  questions  of  fact  That  is,  where  there  is 
any  testimony  at  all  upon  a  particular  question,  the  jury 
must  determine  what  that  testimony  proves.  In  that  be- 
half their  power  is  exclusive  and  supreme.  But  upon  the 
question  of  whether  there  is  any  evidence  of  a  particular 
material  fact,  they  are  not  the  exclusive  judges.  The  law 
requires  the  court,  after  the  jary  shall  have  made  its  find- 
ing, [*486]  to  determine  that.  Upon  this  branch  of  the 
case,  then,  the  single  dnty  of  this  court  is  to  determine 
whether  there  was  any  evidence  upon  each  material  fact, 
necessary  to  a  legal  conviction ;  and  upon  this  subject  the 
examination  will  be  confined  to  a  single  point. 

We  have  hereinbefore  endeavored  to  explain  the  mean^ 
ing  of  the  terms,  '^  deliberation  and  premeditation."  Now 
is  there  anything  in  this  record  showing  a  deliberate  and 
premeditated  killing t  These  ai*e  facts  which  must  be 
shown  by  evidence.  The  law  does  not  presume  or  imply 
their  existence  from  any  state  of  circumstances.  But  it  is 
not  necessary  that  they  be  testified  to  directly.  They  may 
be  inferred  from  the  established  circumstances  of  the  case, 
provided  the  inference  be  a  reasonable  one;  and  no  power 
but  the  jury  has  the  right  to  make  the  inference.  They  are 
as  well  the  judges  of  the  inference  as  of  the  established  fact, 
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subject  only  to  the  limitation  that  it  must  be  a  reasonable 
inference.  They  are  not  bound  to  make  the  inference  from 
any  conceivable  state  of  fact,  yet  they  may  do  so,  within 
the  limitation  above  mentioned. 

The  deliberation  and  premeditation  must  be  proved  as 
well  as  the  malice.  There  is  a  great  deal  in  the  law  books 
and  considerable  in  the  brief  of  connsel  about  express  mal- 
ice and  implied  malice;  but  there  is  in  reality  no  such  dis- 
tinction. They  both  mean  precisely  the  same  condition  of 
miod.  The  law  makes  malice  a  necessary  ingredient  in 
both  degrees  of  murder,  and  it  is  the  same  thing  whether 
shown  to  exist  by  one  set  of  circumstances  or  another.  Its 
existence,  as  a  fact,  must  be  proved  on  every  charge  of 
murder.  The  law  never  presumes  its  existence.  The  man- 
ner of  the  proof  may  very  widely  differ  in  individual  cases. 
In  some  it  may  be  proved  by  declarations;  in  others  by  acts 
preceding  the  homicide,  and  in  others  still  by  the  circum- 
stances of  the  killing.  Its  existence  in  every  case  must  be 
established  by  proof,  either  direct  or  circumstantial ;  never 
by  presumption.  So  that,  classifying  it  as  express  malice 
[*487]  and  implied  malice,  is  to  recognize  a  distinction 
where  there  can  be  no  difference.  It  is  just  so  with  delib- 
eration and  premeditation.  They  are  never,  by  the  law, 
presumed  or  implied.  They  must  be  proved  by  evidence; 
but  like  malice  do  not  require  positive  proof.  The  evidence 
may  be  circumstantial.  The  facts  from  which  their  exist- 
ence is  inferred  may  be  very  minute  or  remote,  but  there 
must  be  some  evidence  establishing  their  existence. 

Applying  these  principles  to  the  case  at  bar,  it  may  be 
asked  where  in  the  record  is  the  evidence  that  the  killing 
in  the  case  at  bar  was  deliberately  or  premeditately  done? 
Or  where  the  circumstances,  minute  or  remote,  from  which 
deliberation  or  premeditation  can  be  inferred?  The  court 
has  searched  the  record  in  vain  for  it.  Kot  only  is  there 
no  scintilla  of  evidence  directly  showing  their  existence,  or 
from  which  with  any  show  of  reason  it  might  be  inferred 
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but  an  the  contrary  the  evidence  abaolnlrijr  ejcdudes  the 
idea  of  their  existence.  There  is  nothing  in  it  npon  which 
to  hang  a  doubt.  According  to  the  teetioiony,  the  defend* 
ant  and  the  deceased,  who  were  personal  acquaintances 
and  friends,  met  accidentally.  A  few  words  were  ex- 
changed and  the  killing  effected  immediately.  Not  a  word 
aboat  former  grudges,  threats  or  previous  planning  — ^noth> 
ing  in  the  manner  of  the  killing  ox  the  subsequent  acts  of 
the  accused  to  indicate  that  there  had  been  premeditation. 
The  manner  and  immediate  circumstances  of  the  homicide 
might  justify  the  finding  that  it  was  maliciously  done,  but 
we  cannot  only  not  find  anything  in  the  record  showing 
deliberation  or  premeditation,  but  that  there  was  either  is 
conclusively  disproved. 

The  error  of  the  jury  in  this  behalf  seems  to  have  grown 
out  of  the  general  supposition  that  homicide,  without  suffi- 
cient provocation,  must  necessarily  be  muitler  in  the  first 
degree,  and  punishable  by  death.  Such  is  not  our  law.  It 
regards  confinement  as  sufficient  punishment  for  malicious 
homicide.  It  is  only  when  the  deed  is  done  in  cold  blood 
[*488]  that  death  is  to  be  inflicted.  The  penalty  is  to  be 
graduated  according  to  the  malignity  of  the  perpetrator.  In 
other  words,  the  degree  of  guilt  depends  alone  upon  the 
condition  of  mind  of  the  accused.  It  is  not  vengeance  tliat 
the  law  requires  to  be  inflicted,  as  men  are  too  apt  to  sup- 
pose, but  punishment.  The  general  disposition,  in  cases 
like  the  one  at  bar,  would  be  to  demand  ''  an  eye  for  an  eye 
and  a  tooth  for  a  tooth;"  but  the  law  of  this  State  has  not 
done  so,  and  that,  rather  than  popular  feeling  or  prejudice 
must  be  our  guide.  It  has  made  a  very  palpable  distinction 
between  the  degrees  of  murder  both  in  regard  to  what  shall 
constitute  each,  and  in  the  measure  of  punishment  to  be 
inflicted,  and  the  distinction  ought  not  to  be  refined  away. 

We  are  of  opinion  that  the  verdict  was  not  warranted  by 
the  evidence. 

The  conclusion  of  the  court,  therefore,  is^  that  the  court 
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below  erred  in  refosing  the  indictment  figainst  the  principal 
witness  to  be  read;  in  neglecting  to  inform  the  jnrj  as  to 
the  law  of  murder  in  the  second  degree  and  the  various  de- 
grees of  manslaughter,  and  in  overroling  the  motion  for  a 
new  trial. 

The  judgment  will  be  reversed  and  the  court  below  or- 
dered to  sustain  the  motion  for  a  new  trial. 

All  the  justices  concurring. 


Henbt  H.  Oaxfbbll  v.  Thjs  Sxatb  of  Kasbjj». 

1.  WmrBSSBs:  Ctedihility,  The  presumption  that  a  witness  will  de- 
clare the  tnithf  ceases  as  soon  as  it  manifestly  appeios  that  he  is  capa- 
ble of  peijury .  Hence  in  a  trial  for  murder  a  refrual  of  the  ooart  to 
instract  the  jiuy,  that  '*  if  the  juxy  believe  from  all  the  evidence  t];tat 
the  witness  M.  B.  has  testified  falsely  in  respect  to  any  material  fact,  it 
is  their  duty  to  disregard  the  whole  of  her  testimony/  *  is  error  It  would 
not  be  sufficient  to  charge  that  the  jury  '*are  aathorized  to  disregard 
tnch  evidence.**  ^ 

[*489]  Appeal  from  LeamenADorth  Crirninal  Covat, 

The  record  in  this  case  involved  the  same  questions  in- 
volved in  the  next  preceding  case  of  Graft  v.  The  JState,  and 
in  addition,  other  questions  arising  from  the  charge  of  the 
court  to  the  jury. 

The  court  charged  among  other  things  that: 
a,  "  If  the  jury  believe  from  the  evidence  that  any  wit- 
ness knowingly  and  corruptly  testified  falsely  as  to  any  of 

[1]  The nile  u  hen  stated,  qoalifled in  HaU  «.  BawaUiSt  8  Km.,  186^  u  follovi:  Be- 
fore a  Jniy  are  authorized  to  disregard  the  whole  testimony  glTsn  by  a  witness,  fh^  must 
beUere  ftom  all  the  evldenoe  in  Che  case  fhat  the  witness  has  knowinglp  and  wO^ttiiif 
testliled  falsely  In  respect  to  soma  material  faot  in  the  ease.  Sea,  also^  {8iaU  v,  Sonu,  9 
Kas^  181 ;  Sutsell  9.  StaU  ex  rel^  11  Kas.,  823.  Followed  Gannon  v.  Stevens,  13  Eas^ 
4S1.) 

This  osse  oYerrnled,  see  Bhellabarger  v.  Nafutt  16  Kas,,  6i7,  decMtng  Ihsittis  the  pror- 
inoe  of  the  Jury  to  determine  the  credibility  of  witnessess,  and  the  weight  of  their  testi- 
mony; and  where  any  witness  has  testiiled  wUlfnlly,  corruptly,  end  ftdsely,  to  any  mat*- 
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the  materia)  &ct9  in  ths  oaae,  the  jury  may  disbelieve  all  of 
the  testimony  of  such  witness. 

b.  *'  That  the  credibility  of  a  witness  is  a  question  for  the 
jory  to  decide.  A  jury  may  still  believe  a  witness  where 
his  or  her  testimony  is  corroborated  by  other  evidence,  al- 
though his  or  her  character  has  been  impeached.  The 
jury  are  to  say  what  evidence  is  to  be  believed  and  what  is 
not,  after  hearing  and  considering  all  the  evidence  in  the 
case. 

0.  ^*If  the  jury  believe  from  the  evidence,  beyond  a  rea* 
sonable  doubt,  that  Graft  killed  Gallagher  with  a  sling-shot, 
as  stated  by  witness,  Molly  firown,  and  that  the  defend&nt 
was  there  present,  aiding  and  assisting  Craft  in  thits  killing 
the  deceased,  then  the  defendant  would  be  as  guilty  as 
though  the  blows  struck  by  Graft  had  been  inflicted  by 
himself." 

The  court  was  by  defendant  below  asked  to  diarge,  among 
other  charges,  that  '<  If  the  jury  believe  the  witness,  MoUy 
Brown,  has  willfully  testified  falsely  in  respect  to  any  mate- 
rial fact,  it  is  their  duty  to  disregard  the  whole  of  her  tes- 
timony."   This  charge  was  refused. 

Hemingray  dk  FitzwUUamj  for  appellant: 

[*490]  Ist.  An  indictment,  signed  by  a  person  styling 
himself  "  District  Attomey^^^  is  invalid,  there  being  at  the 
time  of  finding  the  indictment  no  such  ofiicer  authorized  to 
so  sign  under  the  statutes.  (Ghap.  31  Laws  1864,  p.  58; 
sec.  84,  Gode  Grim.  Prac,  260.) 

a.  A  bill  of  indictment,  to  be  good  in  law,  must  be  signed 

I      ■  .1. .       I  1 1... I ■  I  I Ill  ■  ■  , ,.„ , 

rial  f  aoly  it  la  the  provinoe  of  the  Jniy  to  determine  how  mixoh»  or  whether  the  whole  of 
hia  testlmooy  ehonld  he  dlnegarded.  Ko  inflezlble  rale  ahoiild  be  Imposed  between  ttie 
witnees  and  the  Jmry,  oommaading  the  Jury  to  take  all,  or  exotade  all,  of  Ua  teatimony. 

It  ia  thenfore  error  for  a  oonrt  to  inatmet  the  Jory  that  "if  any  witoeaa  has  wlllfaUy 
teatUied  falaely  aa  to  any  material  fact  in  the  caae^  then  the  jnry  thouUL  diaregard  all 
0ie  testimony  of  siufli  witness."  Bven  where  a  wMnesB  has  teatlfled  wlllfally,  ooxmptly 
and  falaely  to  a  matwial  fact  in  a  caae,  atm  the  queatton  aa  to  whether  the  Jnry  ahoold 
disregard  the  whole  of  hia  testimony  aholnd  be  left  entirely  to  the  jmy  themselTea.  {8UiU 
«.Poft«r«16Kaa^80t  fTlfirdM  9.  Jfeiftftan,  IB  Saa.,  18S.) 
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by  the  proper  officer  appointed  to  prosecute  on  behftlf  of 
the  State.  {Treas.  v.  JStaUy  7  Humph.,  174;  section  381, 
U.  S.  Orim.  Dig.,  363;  Boyd  v.  StcOe^  sec  53;  U.  8.  Grim. 
Dig.,  691.) 

h.  The  word  avbstafUial  in  the  96th  and  276th  sections  of 
the  Criminal  Code,  means  that  those  defects,  specified  in  the 
statute,  are  such  as  do  not  tend  to  the  prejudice  of  any  ma- 
terial rights  of  the  defendant,  and  should  be  limited  in  its 
application  to  the  defects  therein  enumerated;  for,  upon  the 
well  recognized  rule  of  construction,  where  a  statute  affirm- 
atively enumerates  what  is  not  such  a  defect  or  imperfection 
which  will  tend  to  the  prejudice  of  the  substantial  rights 
of  a  party,  it  must  be  construed  as  being  restricted  to  the 
class  of  defects  enumerated;  and  if  any  arise  without  the 
enumerated  list,  then  the  court  should  affirm  their  existence 
in  favor  of  the  party. 

*'  A  specification  of  particulars  is  an  exclusion  of  gener- 
als."   {State  V.  Pemherton,  30  Mo.,  878.) 

0.  A  statute  which  extends  human  liberty  is  to  be  liber- 
ally construed,  but  a  statute  which  restrains  it  is  to  be 
strictly  construed.  (1  Blk.  Com.,  88,  note;  12  John.,  378; 
4  Shepley,  255.) 

If  the  rights  of  a  party  have  been  violated  tlie  court  has 
no  right  to  weigh  the  qua/rU%mk  of  injury  sustained  by  the 
party.    {Montgomery  v.  State^  3  Eas.,  268.) 

The  term  '^  substantial  rights,"  as  used  in  our  statute,  is 
certainly  a  very  unfortunate  expression,  by  reason  of  its 
[*491]  uncertainty.  Oenerale  nihil  oertum  im^ioat;  and 
in  criminal  proceedings  it  should  be  narrowed  down  to  well 
defined  limits  by  judicial  decisions,  rather  than  to  be  nour- 
ished into  a  further  maze  of  uncertainty  than  now  surrounds 
its  application. 

In  California  it  has  been  decided  that  a  statute  which  au- 
thorizes a  court  '^  to  render  such  judgment  as  substantial 
justice  flhall  require,"  means,  that  *'  the  court  shall  render 
substantial,  legal  justice,  ascertained  and  determined  by 
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fixed  rafes  and  positive  statatoe,  and  not  tfaue  abstraet  varj* 
ing  notions  of  eqoitf  entertained  by  each  individnal  or 
jndge."    (10aL,»4.) 

2d.  The  court  eired  in  not  ehai^ng  the  jary  as  re- 
quested by  the  defendant. 

a.  If  the  jury  believe  from  all  the  eyidenoe  that  the  wit- 
ness, Molly  Brown,  has  MriUfally  testified  falsely  in  respect 
to  any  material  fact,  it  is  their  daty  to  disregard  the  whole 
of  her  testimony. 

This  instmction  should  have  been  given  to  the  jury.  It 
is  simply  the  andent  xxMxim'^falsua  in  una  fcAm%  in 
omnibw — sought  to  bo  applied  to  the  evidence  of  the  wit- 
ness, Molly  Brown.  (See  1  Starkie  £v.,  588;  The  Santis- 
dma  Trinidad,  i  Wheat,  288;  Staffer  v.  The  States  15 
Ohio  St,  55-6-7;  StaU  v.  Duwe,  35  Mo.,  664;  GUleU  v. 
Wtmer,  28  Id.,  78;  Both  v.  WeUs,  29  N.  Y.,  487;  Dunlap 
V.  Patterson^  6  Cow.,  248;  Sec  194,  19 IJ.  S.  Dig.,  715;  8 
Ora.  &  Wat  New  Trials,  n.  2, 1215;  JST&weU  v.  Wright,  8 
Oonn.,  828;  Siairgrofoe  et  al,  v.  JUiller  et  aZ.,  16  Ohio,  888; 
1  Gilb.  Ev.,  291,  298,  note.) 

Upon  reason  and  authority  we  urge  that  the  rule  of  law 
as  given  by  the  court,  marked  ^^  a  "  and  ^*  ft,"  is  not  the  cor- 
rect one  in  this  case.  It  applies  generally  to  any  witness. 
The  instruction  we  asked,  is  a  rule  for  the  jury  in  deter- 
mining what  credence  to  give  a  particular  witness,  one  who 
admits  her  guilty  complicity  in  a  crime  charged.  The  court 
states  that  ^^  the  jury  may  disbelieve  all  of  the  [*492]  testi- 
mony," etc.,  and  then  that  the  ^^  jury  may  still  believe  a 
witness  where  his  or  her  testimony  is  corroborated  by  other 
evidence,  although  his  or  her  character  has  been  im- 
peached.*' 

The  jury  are  charged  that  they  may  disregard  the  testi- 
mony of  a  perjured  witoess;  then,  that  they  may  still  be- 
lieve such  a  witness,  if  his  or  her  statements  are  corrobo- 
rated by  other  evidence. 

Oan  it  be  said  that  the  jury  were  not  influenced  in  giving 


490  SUPEEME  OQUKT  OE' KANSAS, 

CampbeU  ▼.  llie  Stifce. 

their  verdict  against  the  defendant,  hj  reason  of  the  above 
charge? 

Would  not  this  charge  influence  the  jury  to  convict  the 
defendant  npon  tbe  testimony  of  the  witness  Molly  Brown, 
who  acknowledges  guilty  participation  in  the  crime  charged, 
and  is  contradicted  in  material  parts  of  her  statements  by 
other  witnesses  testifying  for  the  State;  an  accomplice,  de- 
siring to  escape  from  prosecution  on  an  indictment  for  the 
same  murder,  under  promise  of  release,  made  by  the  prose- 
cutor for  the  State,  publicly  ackowledging  her  shame  and 
prostitution  of  person,  falsehood  in  the  very  name  she 
bears,  her  person  reeking  with  pollution,  her  character  no*- 
toriously  the  blackest  and  most  foul,  her  soul  bearing  the 
dark  stain  of  perjury,  as  well  as  of  human  blood,  according 
to  the  evidence  of  many  respectable  citizens  who  will  not 
believe  her  on  oath.  With  all  these  facts  appearing,  the 
court  instructs  the  jury  that  they  may  believe  such  a  wit- 
ness. 

If  ever  there  was  a  case  in  which  the  court  should  have 
given  the  law  to  the  jury,  contained  in  the  instruction  asked 
by  defendant,  if  ever  facts  existed  upon  which  the  court 
could  say,  this  is  law,  and  should  have  been  given,  it  is  this 
case,  as  presented  by  the  record. 

b.  ^'That  before  the  jury  can  convict  the  defendant  upon 
the  testimony  of  Molly  Brown,  they  should  be  satisfied 
from  all  the  evidence  that  her  testimony  is  fully  corrobo- 
rated as  to  every  material  fact;  and  it  is  not  enough  that 
[*493]  the  corroboration  goes  generally  to  the  main  qnes- 
tioi!^  at  issue.'' 

Much  of  the  reasoning  on  the  first  instruction  refused, 
applies  to  the  one  under  consideration.  This  witness  stood 
before  the  court  an  admitted  aocomplijce.  Courts  have  ever 
considered  it  their  duty  to  advise  a  jury  to  acquit,  where 
there  is  no  evidence  other  than  the  uncorroborated  testi- 
mony of  an  accomplice.    (2  Starkie  Ev.,  12.) 

Then,  when  it-is  shown  that  this  particeps  oriminM  is  an 
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abandoned  prostitute,  cdntradieted  by  otBer  testimotiy  in  ma- 
terial parts,  not  to  be  believed  on  oath,  is  not  the  rule  sought 
to  bfe  applied  to  this  cade  correct?  Further:  If  the  corrob- 
oration, relates  to  some  portion  of  the  testimony,  material  to 
the  is^ue,  does  it  follow  that  she  mtistj  or  even  may^  be  be- 
lieved as  to  the  other  material  faets  testified  to  by  her  alonet 
Certainly  not.    : 

No  one  should  be  convicted  by  inference,  unless  that  in- 
ference is  the  necessaiy,  logical  result  from  the  corroborated 
facts  testified  to  by  iha  parBioepa  oriminis  and  credited  by 
the  jury. 

A  juror  may  entertain  a  reasonable  doubt  as  to  the  truth 
of  a  fact  testified  to  by  an  accomplice,  as  well  lis  to  the  ex- 
istence of  such  fact. 

Yet  the  juror,  who  honestly  entertains  a  rational  doubt, 
either  as  to  the  truth  of  an  uncorroborated  statement  of  an 
accomplice,  or  as  to  the  existence  of  such  material  fact,  is 
concluded  from  exercising  his  reason  and  conscience,  when 
instructed  by  the  court  that  he  "  mMst  believe,  from  the 
evidence,  that  she  is  corroborated  in  her  testimony  by  some 
other  witness,  as  to  some  fact  or  circumstance  material  to 
the  issue,  and  going  to  show  the  defendant's  guilt,"  and  that 
^'  she  should  be  corroborated  in  some  material  fact,  or  facts, 
connecting  the  defendant  with  the  commission  of  the 
offense;  but  that  it  is  not  necessary  that  she  should  be  cor- 
roborated in  all  material  facts  before  they  are  justified  in 
finding  a  verdict  of  guilty."  {ITytowlale,  v.  State,  9  Humph., 
4rll ;  sec.  52  U.  S.  Or.  Dig.,  706.) 

[*494]  A  verdict  based  on  the  evidence  of  an  infamons 
witness  should  not  be  allowed  to  stapd.  {Allen  v.  Young, 
6  Monroe,  136.) 

0.  If  the  conrt  instructed  the  jury  correctly  as  to  the 
law  on  this  point,  yet  we  contend  that  the  accomplice  was 
not  corroborated;  and  that  in  the  absence  of  corroborative 
evidence,  the  prisoner  ought  to  have  been  acquitted. 

The  corroboration  of  an  accomplice's  evklenoe  ought  to 
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go  to  the  identity  of  the  prisoner,  i.  s.^  it  shoald  satisfy  a 
jary  that  tbe  prisoner  is  the  person  who  oommitted  the 
crime  with  which  he  is  charged  by  the  aoeompHce.  (Pow- 
ell Ev.,  32-3 ;  Com.  v.  BoBworth^  22  Pick.,  400 ;  Ray  v.  StaUj 
1 G.  Greene  [Iowa],  316 ;  Johnaon  v.  State^  4  Id.,  65 ;  Upton 
^;.iS'to^,5Iowa,466;  ^2Zmt?.4Slto^tf,10Ohio6t.,804;  State 
V.  WiUis,  9  Iowa,  582;  1  Starkie's  Ev.,  40;  State  v.  Bow- 
ardj  82  Yt,  380;  People  v.  JSekertyH  Oal.,  869.) 

8d.  The  iD&trnction  marked  ^^c?,"  given,  intimates  a  con- 
closion  from  facts,  and  is  a  mixed  charge  of  law  and  condu- 
sion  of  fact,  and  therefore,  error.  {C<vrl  Home  v.  The  State 
of  Kansas^  1  Kas.,  73.)  - 

Did  not  this  instruction  assume,  that  in  law,  there  was 
guilt  in  Craft's  killing  Gallagher,  and  if  defendant  assisted, 
that  he  would  be  as  guilty  as  the  principal t 

Does  not  the  court  assume  that  there  was  a  degree  of 
guilt,  in  law,  in  the  act  of  killing? 

h.  Where  the  judge  charges  tbe  jury,  in  writing,  he 
must  state  to  them  all  matters  of  law  which  are  necessary 
for  their  information  in  giving  their  verdict.  (Sec.  215, 
Crim.  Pro.) 

If  he  fails  to  so  charge,  it  is  error,  and  this  court  will  re- 
verse the  case. 

The  jury  were  not  instructed  specifically  as  to  the  difier- 
ent  degrees  of  homicide  included  in  the  charge  upon  which 
defendant  was  tried.  {Payne  v.  Com.^  1  Met.  [£y.],  370; 
Waters  v.  Bristol,  26  Oonn.,  398;  RiUe  v,  Com.y  18  B.  Mon., 
35;  Higgms  v.  Zee,  16  UI.,  495;  Badly  v.  State^ 
[*495]  7  Mo.,  609;  Lewis  v.  Stdte,  4  Ohio,  397;  State  v, 
McDonnell,  22  Yt.,  490;  People  v.  Potter,  5  Mich.,  8.) 

4th.  a.  There  was  error  in  excluding  the  indictments  of 
Molly  Brown  and  Lu  Furguson.  Defendant  had  a  right  to 
present  his  evidence  for  the  purpose  of  affecting  their  cred- 
ibility as  witnesses. 

'^  The  party  against  whom  a  witness  is  produced  has  a 
right  to  show  everything  which  may,  in  the  slightest  de- 
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gree,  affect  his  credit.    {Gctmeran  v.  Montgomery^  18  Serg. 
&  Bawl.,  182.) 

b.  The  material  facts  in  support  of  the  charge  are  testi- 
fied to  by  but  one  witness,  and  she  a  person  as  little  worthy 
of  belief  as  was  ever  witness  in  any  court;  and  we  challenge 
the  records  of  criminal  and  civil  jnrispradence  to  produce 
a  witness  less  credible  than  Molly  Brown  is  shown  to  be  by 
the  record  in  this  cause.  A  new  trial  should  have  been 
granted.  (5  Smeds  &  Marshal,  664  [Orim.  Dig.,  169,  sec, 
872];  Downing  v.  State,  14  Mo.,  413  [Id.,  171,  sec*  889J 
Fitzgerald  v.  State,  11  Shepley,  189  [Id.,  171,  sec.  397] 
State  V.  MoAUetety  14  Wend.,  Ill  [Id.,  176,  sec  167] 
People  V.  White,  18  Iredell,  184  [Id.,  179,  sees.  490-1]; 
State  V.  Arnold,  16  Pick.,  158;  [Id.,  180,  sec.  498];  Com.  v. 
Buzzell,  Powell  on  £v.,  280;  Boyce  v.  Oheehire  B.  R.,  4% 
N.  H.,  97.) 

The  opinion  of  the  court  was  delivered  by 

Safpord,  J. — The  decision  of  this  court  in  the  case  of 
Craft  V.  T?ie  State,  ante,  just  announced,  practically  de- 
termines this  case,  and  renders  a  new  trial  necessary.  Such 
being  the  fact,  we  might  well  be  content  to  simply  refer  to 
the  reasoning  in  the  former  case,  as  fully  sustaining  our 
action  here. 

But  in  addition  to  the  questions  common  to  both  cases, 
another  point  arises  in  this  one,  which  we  deem  of  too 
much  importance  to  remain  unnoticed,  and  especially  since 
it  may  be  likely  to  be  again  raised  on  a  new  trial  herein. 

On  the  trial  of  this  cause,  in  the  court  below,  the  defend- 
ant asked  the  court  to  charge  the  jury  as  follows: 

[*496]  "  If  the  jury  believe,  from  all  the  evidence,  that 
the  witness  Molly  Brown  has  testified  falsely  in  respect  to 
any  material  fact,  it  is  their  duty  to  disregard  the  whole  of 
her  testimony."  The  court  refused  so  to  instruct,  and  to 
this  ruling  the  defendant  by  his  counsel  excepted. 

In  our  opinion  the  language  of  the  instruction  embodies 
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a  Bound  principle  of  law,  and  as  an  examination  of  the 
record  shows  that  it  was  fally  warranted  by  the  State  of  the 
evidence,  and  therefore  applicable  to  the  case,  it  ought  to 
have  been  given  to  the  jury.  (26  Mo.,  564.)  But  to  what 
extent  such  an  error  on  the  part  of  the  court  may  have  oper- 
ated to  the  serious  prejudice  of  the  defendant,  and  which 
might  be  made  to  appear  from  a  careful  examination  of  all 
the  testimony,  it  is  perhaps  unnecessary  to  inquire,  inas- 
much as  the  case  must  go  back,  as  before  stated,  under  the 
decision  above  referred  to.  Besides  it  is  quite  immaterial. 
It  may,  however,  be  remarked,  that  we  think  the  defendant 
had  reason  to  say  that  he  was  prejudiced  by  the  action  of 
the  court  in  this  regard,  because  he  was  denied  the  benefit 
of  a  just  and  proper  rule  of  evidence,  which  he  hdd  a  right 
to  have  declared  in  the  form  of  an  instruction  to  the  jury, 
and  to  which  he  was  entitled  for  what  it  was  practically 
worth.  If  therefore  no  other  reason  existed  for  so  doing^ 
this  case  most  be  reversed  on  this  account,  and  this  too,  al- 
though  the  jury  might  have  believed  that  the  witness  Molly 
Brown  had  not  been  successfnlly.  contradicted.  (26  Mo., 
664.)  But  it  is  strongly  insisted  that  the  rule  laid  down  in 
this  instruction  goes  too  far,  and  invades  the  province  of  the 
jury,  and  that  the  courts  should  only  advise  them  that 
they  "may  disregard,  or  that  they  are  authorized  to  disre- 
gard," all  the  testimony  of  a  witness  who  has  been  suc- 
cessfully contradicted  as  to  a  material  fact.  Tliis  view  has 
hitherto  been  supported  and  adhered  to  by  many  i-espect- 
able  authorities,  which  the  counsel  for  the  State  have  in- 
dustriously collected  and  urged  upon  qwr  notice.  But 
[*497]  notwithstanding  all  which  has  been  thus  advanced, 
our  confidence  in  the  position  we  Iiave  taken  on  this  ques- 
tion remains  unshaken.  It  is  founded  in  i*ea&on  and  justice, 
as  we  think,  and  is  also  well  supj^orted  by  authority.  In 
1  Starkie's  £v.,  683,  are  to  be  found  tlie  following  observa- 
tions bearing  directly  upon  this  question:  "As  the  credit 
due  to  a  witness  is  founded  in  the  first  instance  on  general 
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experienee  of  bnman  veracitj,  it  follows  that  a  witness  who 
gives  false  testimony  as  to  one  particalar,  can  not  be  credited 
as  to  any,  according  to  the  legal  maxim  ^Ifalaw  in  una 
Jiihns  in  ornmbuBP  The  presamption  that  the  witness 
will  declare  the  truth  ceases  as  soon  as  it  mapifestly  appears 
that  he  is  capable  of  perjary. 

Faith  in  a  witness'  testimony  cannot  be  partial  or  frac- 
tional. Where  any  material  fact  rests  on  his  testimony,  the 
degree  of  credit  doe  to  him  mast  be  ascertained,  and  ac- 
cording to  the  result  his  testimony  is  to  be  credited  or  re- 
jected. 

So,  also,  in  the  opinion  of  the  Supreme  Court  of  Ohio,  in 
Siofeff  V.  The  State  (16  O.  St,  556),  the  court  say:  "Now, 
if,  as  this  author  says,  the  presumption  that  such  a  witness 
will  speak  the  truth  is  wiholly  gone^  and  for  this  reason  bis 
testimony  is  to  be  rejected,  what  in  the  nature  of  things  can 
remain  to  submit  to  a  jury  from  which  they  are  to  make  ui7 
that  complement  of  proof  which  establishes  facts  as  a  found 
ation  for  the  judgment  of  courts!  Is  not  this  yielding  the 
witness  partial  or  fractional  creditt  And  that  in  the  face 
of  the  fact,  that  before  the  eyes  of  this  very. tribunal  which 
fkccords  him  credit,  and  in  the  very  proceedings,  he  has  com 
mitted  willful  and  corrupt  perjury.  To  say  that  facts  may 
be  found  upon  his  testimony  notwithstanding,  or  that  they 
may  be  found  in  fact  upon  it,  is  a  difference  in  degree 
only,  and  not  in  principle.  The  other  evidence,  although 
in  a  greater  or  less  degree  corroborative  of  his,  is  yet  sup- 
posed to  be  insufficient  to  establish  the  fact  in  issue,  and 
[*498]  it  is  utterly  impossible  still  to  find  the  fact  without 
giving  credit  to  the  perjured  witness.  But  it  is  said  he 
may  still  speak  the  truth  upon  other  points,  although  per- 
jured as  to  one  or  more.  This  is  very  true;  very  few  men 
are  so  utterly  false  as  not  to  be  compelled,  from  the  very 
exigencies  of  their  being,  to  utter  more  truth  than  false- 
hood. But  it  must  also  be  admitted  that  the  motive  which 
has  prompted  him  to  commit  perjury  in  one  part  of  his  tes- 
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timonj,  may,  and  is  very  likely  to  lead  him  to  make  it  ef- 
fectnal,  by  fiilsifying  other  material  points.  At  least  it  is 
left  entirely  nncertain  whether  he  has  uttered  tmth  or  fiilse- 
hood,  and  it  is  not  consistent  with  that  moral  certainty  of 
the  existence  of  facts  which  the  law  requires,  before  men 
are  effected  in  their  lives,  liberty  or  property,  to  act  upon 
what  may  be  true  or  false,  or  to  use  such  corrupt  and  decep- 
tive instrumentalities  in  the  pursuit  of  truth.'" 

Upon  the  whole  we  are  inclined  to  agree  with  Hon.  Jus- 
tice Story  in  his  opinion  in  the  case  of  the  SarUisaima  IHni- 
dad  (7  Wheat.,  283),  that  where  a  party  speaks  to  a  fact, 
in  respect  to  which  he  cannot  be  presumed  liable  to  a  mis- 
take, courts  are  bound  upon  principles  of  law,  morality  and 
justice,  to  apply  ^Ifal&ua  in  una  faUuB  in  ommbus^^  and, 
too,  as  with  him,  '^what  ground  of  judicial  belief  can  there  be 
left  where  the  party  has  shown  such  gross  insensibility  to 
the  difference  between  right  and  wrong,  between  truth  and 
falsehood?  " 

These  views  so  carefully  and  yet  so  decisively  expressed, 
meet  with  our  hearty  approval,  as  containing  what  is  and 
ought  to  be  the  law  applicable  to  all  eases  like  the  one  nn- 
der  consideration. 

Some  other  objections  are  made  to  the  proceedings  in 
this  case,  and  urged  by  counsel,  but  as  they  concern  such 
matters  as  will  not  be  likely  to  occur  again,  we  have  thought 
it  proper  to  pass  them  by.  The  judgment  will  be  reversed 
and  the  court  below  ordered  to  sustain  the  motion  for  a  new 
trial. 

All  the  justices  oonourring. 
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HoH.  LAWRENCE  D.  BAILEY, )  4„^„„  T«<«n«- 

H«Br.  JACOB  SAFFORD,  }  Assooiax.  Jvmam. 


B.  A.  Ebmul  v.  Hugo  Kullok  bt  al. 

1.  VsBDiOT.  The  rerdiot  of  a  jury  will  not  be  diBtorbed  if  there  it  any 
teftimony  to  sustain  it,  but  where  there  was  no  evidence  which  woold 
warrant  it,  when  the  case  is  properly  presented,  the  obligation  to  set 
it  aside  is  imperative .  * 

2.  Dbbobnts:  Meehanie^s  li$n8.  Where  a  hosband  died  in  1856,  seised 
of  lots  in  question,  it  was  held  that  the  law  of  1855,  p.  314,  in  giving 
the  widow  a  right  to  a  life  estate  in  ona-thixd  of  the  deceased  hus- 
band*s  realty,  gave  her  a  personalt  unassignable  right  to  daim  that 
dower,  but  which  she  could  relinquish  to  the  owner  of  the  fee.  Un- 
til she  asserted  her  right  thereto,  and  it  was  assigned  to  her,  she  did 
not  become  the  **  owner  **  thereof  within  the  meanmg  of  the  act  se* 
caring  liens  to  mechanics,  and  nothing  would  pass  by  a  sale  of  her  ii> 
terest. 

[1]  Maekm  «.  Oiarl,  1  Mm^  988,  and  note;  U.  P.  S*y  Co.  «.  CoMtftll,  S 
iT.  P,  B,  (70.  ▼•  KwMt^  17  Kaa.,  ISS,  waA  ouai  thaw  altcd. 

32— 8  KAN. 
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Error  from  Sha/umee  Dutrict  Gourt. 

This  was  an  action  brought  by  Kallok  against  R.  A.  Er- 
mal  and  W.  G.  Ermul,  to  recover  the  valae'  of  materials 
furnished  by  him,  and  labor  performed,  in  the  erection  of  a 
house  for  these,  defendants  on  lots  170,  173  and  174,  on 
Quincy  street,  in  Topeka,  and  to  enforce  a  mechanic's  lien 
upon  these  lots  for  the  payment  of  this  debt. 

James  R.  Parker  and  Henry  G.  Judd  were  made  de- 
fendants, they  having  furnished  material  and  performed 
[*500]  labor  in  the  erection  of  the  said  building.  They  an- 
swered, setting  up  their  claims,  and  asking  for  die  enforcing 
of  their  lien  upon  the  same  lots.  The  defendants,  Ermul 
and  Ermul,  filed  separate  answers  to  the  petition  of  KuUok, 
and  the  cross-bills  of  Parker  and  Judd;  W.  G.  Ermul,  a 
general  denial  to  each,  and  R.  A.  Ermul,  a  general  denial 
in  each  case,  and  also  a  special  plea  alleging  that  the  heirs 
of  Jackson  Allen  were  the  owners  of  the  land. 

The  defendant  R.  A.  Ermul,  made  a  motion  for  a  new 
trial,  based  on  the  following  grounds: 

Ist  That  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

2d.    The  verdict  is  contrary  to  law. 

The  court  overruled  the  motion;  the  defendant,  R.  A. 
Ermul,  excepted  and  brings  the  case  here  for  review  on 
error. 

A  judgment  was  rendered  in  favor  of  Kullok,  Parker  and 
'''udd  against  both  R.  A.  Ermul  and  W.  G.  £rmul,  and  all 
heir  interest  in  the  premises  ordered  to  be  sold. 

: — ^  attorneys  for  the  plaintiff  in  error. 


Jokrh  Martifij  for  defendants  in  error: 

1st.  Though  the  children  of  Jackson  Allen  inherited  the 
lots,  yet  that  his  widow  had  a  right  to  dower  is  well  founded. 
(Bouv.  L.  Die,  Title ''  Estate  in  Dower;'*  Stat.  1856,  p.  314, 
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sec  1.)  She  had  some  kind  of  an  interest  in  the  land,  and 
is,. therefore,  deemed  the  owner  for  the  purposes  of  this  ao- 
tion.  (Oomp.  L.  1862,  see.  1,  ch.  137,  p.  680;  Id.,  see.  11, 
ch.  137,  p.  683;  2  Ohio  St.,  114;  4  Id.,  101.)  These  cases 
arose  under  a  similar  statute. 

The  Mechanic's  Lien  Act  is  special  and  mast  be  constraed 
according  to  its  own  terms. 

2d.  Cases  nnder  this  act  are  equity  cases.  (Ohap.  187, 
p.  686,  sec.  26,  Oomp.  L.  1862.)  The  jury,  therefore,  had 
nothing  [*601]  to  do  with  the  character  or  extent  of  the  in- 
terest  of  plaintiff  in  error  in  the  land.  The  presumption  is 
that  all  orders  made  by  the  court  were  regularly  made« 

3d.  If  plaintiff  in  error  had  no  interest  in  the  realty, 
then  the  decree  barring  her  equity  of  redemption,  cannot 
injure  her. 

4th.  The  court  will  not  disturb  a  judgment  on  mere 
questions  of  fact  settled  by  a  jury,  but  the  record  shows 
sufficient  facts  to  support  the  verdict.  The  contract  was 
made  with  the  consent  of  plaintiff  in  error.  She  was  con- 
sulted by  the  mechanics  and  she  gave  instructions  as  to  the 
work  she  wtinted,  and  was  frequently  present  during  the 
progress  of  the  work.  She  is  the  sole  beneficiary  of  the 
work.  There  was  then  an  implied  contract  to  pay.  (Chitty 
on  Contr.  [8th  ed.],  17-18,  note  1,  and  authorities;  24 
Maine,  374;  7  Greenl.,  118;  20  Maine,  276;  1  Met.,  84; 
27  Maine,  106;  8  Pinch,  392;  14  Ohio  St.,  519.) 

The  opinion  of  the  court  was  delivered  by 

Cbozieb,  0.  J. — It  is  a  well  established  rule  of  this  court, 
that  the  verdict  of  a  jury  will  not  be  disturbed  if  there  is 
any  testimony  to  sustain  it;  but  where  there  was  no  evi- 
dence which  would  warrant  it,  where  the  subject  is  prop- 
erly presented,  the  obligation  to  set  it  aside  is  imperative. 
We  have  carefully  searched  this  record  for  some  testimony 
which  would  connect  the  plaintiff  in  error  with  the  con- 
tract set  out  in  l^e  petition,  but  have  been  unable  to  find  a 
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word  pointing  in  that  direction;  and  not  only  so,  bnt  the 
teetimonj  of  the  plaintiffs  below  clearly  and  uneqnivocally 
shows  that  she  had  nothing  whatever  to  do  with  the  making 
of  the  contract. 

How  the  jury  coald  have  so  mistaken  the  evidence  is  be- 
yond our  comprehension,  unless  it  be  attributed  to  the 
great  hardship  a  different  finding  would  bring  to  the 
claimants. 

For  the  reason  indicated  above,  the  judgment  must  be 
[*602]  reversed.  But  there  is  another  question  made,  upon 
which,  as  it  must  inevitably  arise  upon  another  trial,  it  is 
proper  to  make  a  decision.  It  is  claimed  by  the  plaintiff  in 
error  that  she  was  not,  at  the  time  the  contract  was  made, 
^' the  owner"  of  the  lots  upon  which  the  building  was 
erected,  within  the  meaning  of  the  mechanic's  lien  law,  and 
in  this  view  we  coincide  with  the  counsel.  The  law  of 
1855  gave  the  widow  a  right  to  a  life  estate  in  one-third 
of  the  deceased  husband's  real  estate.  It  did  not  vest  any 
portion  of  the  title  in  ber.  Sbe  could  convey  nothing 
to  a  stranger.  Her  grantee  could  maintain  no  proceeding 
to  have  any  portion  allotted  to  him.  It  merely  gave  her  a 
personal  right  to  claim  a  life  estate  in  one-third.  This 
right  was  wholly  unassignable.  She  might  relinquish  it  to 
the  owner  of  the  fee,  or  she  might  assert  it  in  her  own  be- 
half, but  until  she  did  assert  it,  she  was  not  the  ''owner" 
in  any  sense.  When,  in  a  proper  proceeding,  one-third  was 
assigned  to  her,  and  not  until  then,  did  she  become  the 
owner. 

Applying  these  views  to  the  case  at  bar,  it  is  apparent 
there  was  nothing  to  which  the  lien  would  attach.  The 
husband  had  died  seized  of  the  lots  in  question,  leaving 
three  children  who  inherited  them.  No  attempt  had  ever 
been  made,  so  far  as  the  record  shows,  by  the  widow  to 
have  her  dower  therein  assigned  to  herself.  She,  therefore, 
never  did  become  the  "  owner,"  and  very  manifestly  noth- 
ing would  pass  by  a  sale  of  her  supposed  interest. 
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The  jadgment  is  reversed  and  the  cause  sent  back,  with 
instmctions  to  the  court  below  to  sustain  the  motion  for  a 
new  trial,  and  proceed  with  the  cause. 

All  the  justices  concurring. 


[*608]   AsjuA  If.  BiiziTJBB  V.  Ahdbjiw  Bauxbi  £z'B|  mo. 

1.  Statutory  Constbuction:  Probate  Court.  The  act  of  February 
27th,  1860 1  Laws  of  1860,  p.  172,  sec.  22],  repealed  the  prorisions  of 
the  act  of  Febroaiy  3d,  1859,  relatiii^  to  '  *  execotors  and  administra- 
t0E8^*  [Comp.  L.  1862,  p.  646,  sec  232,  ^  «<g.],  and  the  act  of  1860 
was  repealed  by  the  act  of  March  6th,  1862.  [Id.,  81.]  Section  16  of 
article  2  of  the  State  constitution,  prohibits  the  construction  that  the 
repeal  of  the  act  of  1860,  by  tiie  act  of  1862,  operated  to  re^re  the  act 
ef  1859.' 

£rrar  from  Leavenworth  District  Court. 

Thb  plaintiff  in  error  filed  her  petition  in  the  Probate 
Court  of  Leavenworth  dounty,  on  December  2d,  1865, 
asking  a  revocation  of  letters  testamentary,  issued  under 
her  deceased  hnsband's  will  to  defendant  in  error,  which  pe- 
tition was  by  the  Probate  Court  found  true,  and  on  the  9th 
day  of  December,  1866,  the  prayer  was  granted.  The  de- 
fendant in  error  appealed  from  that  decision  to  the  District 
Court  of  that  county,  following  therein  sections  282  to  286. 
(Comp.  L.  1862,  546.) 

On  the  9th  day  of  June,  1866,  the  plaintiff  in  error 
moved  the  District  Court  to  strike  the  case  from  the  docket 
and  the  paper-files,  and  to  dismiss  the  appeal  on  the  grounds 
substantially: 

Ist.    Because  the  District  Court  has  no  jurisdiction. 

2d.    Because  no  appeal  lay  in  such  a  case. 

On  the  80th  day  of  June,  1866,  the  District  Court  over- 
rnled  the  motion,  to  which  ruling  the  plaintiff  in  error  ex- 
cepted and  brought  the  case  up  on  a  case  made. 

IXl   VoDoiPBd,  Tro^jMr  «.  Horr,  4  Km.,  St. 
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Clough  A  Wheat  J  for  pUintiflf  in  error; 

Sections  232,  et  seq,y  of  the  act  of  1859,  were  repealed.bj 
sections  18  and  22  of  the  act  of  1860,  (Laws  1860,  pp.  170, 
172.)  These  sections  (18  and  22)  of  act  of  1860,  were  re- 
pealed by  section  1  of  act  of  1862.  (Comp.  L.  1862, 82-83.) 
[♦504]  The  repeal  of  the  sections  of  the  act  of  1860  by  the 
laws  of  1862,  did  not  revive  the  sections  of  the  act  of  1859 
(sees.  232,  et  seq.),  because  such  construction  would  violate 
section  16  of  article  2  of  the  constitution.  (Sedg.  Stat 
Oonstruc,  124-5-6,  131;  5  Pick.,  168-9;  12  Mass.,  545;  1 
Hill,  824,  332;  11  Pick.,  350;  8  Maine,  308.) 

That  an  appeal  cannot  be  taken  from  an  order  of  Pro- 
bate Court  to  the  District  Court,  in  absence  of  a  statute 
expressly  allowing  the  same,  see  13  111.,  637;  7  How 
Pr.,  191. 

J^.  jP.  JF^itewUliam^  for  defendant  in  error: 

Referred,  as  sustaining  the  right  to  the  appeal,  to  sections 
232-33-34-35,  237-38,  Executors  and  Administrator's  Act, 
(Comp.  L.  1862,  p.  546),  which  took  effect  February  3Qth, 
1859. 

On  the  same  day  of  the  passage  of  the  act  of  1860,  re- 
pealing the  act  of  1859,  section  21  of  this  act  of  1860,  wasi 
repealed  (Chap.  99,  L.  1860,  172),  and  in  1862,  (Comp. 
Laws  1862,  83.) 

The  construction  that  the  repeal  of  a  statute  does  not 
revive  a  statute  previously  repealed,  shall  not  be  observed 
when  such  construction  would  be  inconsistent  with  the  man 
ifest  intent  of  the  General  Assembly  or  repugnant  to  the 
context.    (Comp.  L.  1862,  sees.  1,  8,  37.) 

Then  we  claim  that  the  Executor's  Act  of  1859  continued 
in  force  till  Kansas  was  admitted  into  the  Union,  and  by 
the  State  constitution  is  still  in  force.  (State  Oon.,  sec.  4, 
schedule.) 
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liny  if  repealed,  as  it  is  olaimed,  the  act  was  revived  or 
re-enaoted.    (Cpmp.  L.  1863,  664-67.) 

And  the  act  has  been  recognized  as  in  force  fromfreqnent 
amendments  having  been  made  to  it.  .j^Laws  1864, 106; 
Laws  1866,  p«  105.) 

The  opinion  of  the  court  was  delivered  by 

Cbozieb,  0.  J. — ^The  appeal  in  this  canse  was  sought  to 
be  taken  under  sections  282,  et  seq.y  of  the  act  concerning 
executors  and  administrators,  [*505]  approved  February  3d, 
1859.  (Comp  L.  1862,  p.  546.)  It,  therefore,  becomes 
necessary  to  determine  whether  those  provisions  are  still  in 
force.  In  1860  the  legislataie  passed  an  act  upon  the  sub- 
ject of  appeals  from  the  Probate  Oonrt,  which  was  Intended 
to,  and  did,  cover  the  whole  subject;  and  the  22d  section  of 
which  repealed  expressly  all  laws  in  conflict  therewith. 
There  being  some  diifference  in  the  mode  of  appeal  provided 
by  the  two  statutes,  the  latter  became  the  only  law  in  force. 
The  act  of  1860  was  directly  and  effectually  repealed  by  the 
act  of  March  6th,  1862.  (Comp.  L.  1862,  p.  81.)  After 
which  there  remains  no  law  upon  tlie  subject,  unless  the 
repeal  of  the  act  of  1860  operated  to  revive  the  act  of  1859. 
Such  a  construction  is  positively  prohibited  by  section  16 
of  article  2  of  the  constitution.  It  is  in  these  words:  '^  Ko 
bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  and  no  law  shall  be  revived  or 
amended,  unless  the  new  act  contain  the  entire  act  revived, 
or  the  section  or  sections  amended,  and  the  section  or  sec- 
tions so  amended  shall  be  repealed.^'  This  language  is  clear 
aiid  explicit,  and  this  court  is  bound  to  give  it  effect. 

If  the  legislature  did  not  deliberately  intend  to  abolish 
appeals  from  the  Probate  Oourt,  it  is  to  be  regretted  that  it 
was  not  more  careful  in  its  action  upon  the  subject.  But 
whether  the  present  condition  of  the  law  is  the  result  of 
oversight  or  deliberate  intentioB,  this  court  is  bound'  to  ad- 
minister ii  as  it  finds  it.  •  The  act  of  1859  cannot  be  con- 
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Bidered  revived  without  doing  violenee  to  the  plain  letter  of 
the  constitntion,  which  we  have  neither  the  disposition  nor 
the  rightful  power  to  do. 

The  jndgment  must  be  reversed  and  die  cause  sent  baek 
with  instructions  to  the  District  Oonrt  to  sustain  the 
motion  to  dismiss  the  the  appeal. 

All  the  justices  concurring. 


[*506]  Mbbsill  Smfth  et  al.  v.  Mabun  Clikib. 


1.  LiXKTATiOH:  Trespass.  The  limitatioii  pnscribed  in  the  Code  of 
1858,  iii  actions  for  trespass  to  person  was  one  year.  Sach  a  caose  of 
action  aocniing  March  29, 1857,  was  barred  before  Feb.  8, 1859. 

3. :  Stare  decisis.    The  decision  in  EUicU  v.  Loehna$ts  (1  Kas.« 

125),  that  the  limitation  of  that  Code  applied  to  caases  of  action  which 
had  aoomed  prior  to  April  let,  the  time  the  act  went  into  operation, 
where  no  soit  thereon  had  previoosly  been  commenced,  eattfh'med. 

Error  from  Miami  District  Court. 

Thb  fieicts  of  the  case  suflSciently  appear  in  tlie  opinion 
of  the  court  It  may  be  proper  to  state  that  the  action  was 
for  injury  to  the  person,  and  the  question  arose  on  demur- 
rer to  the  answer  setting  up  the  statute  of  limitations. 

The  opinion  of  the  court  was  delivered  by 

Cbozibb,  0.  J. — The  only  question  presented  upon  which 
it  is  necessary  to  express  an  opinion,  is  whether  the  action 
was  barred  by  the  limitation  provisions  of  the  Code  of  1868? 
The  limitation  prescribed  in  that  act,  in  such  cases,  was  one 
year.  The  petition  alleged  the  trespass  complained  of  to 
have  been  committed  March  89, 1857,  and  thesnit  was  com- 
menced Feb.  8, 1869. 

In  the  case  of  EUiaU  v.  Zoehnane  (1  Eaa.,  126),  this  court 
held  that  the  limitation  clauses  of  the  Code  of  1858,  which 
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took  effect  April  1,  of  that  jear,  applied  to  cauBee  of  action 
which  had  accmed  prior  to  that  time,  upon  which  snit  had 
not  been  brought  Being  still  of  opinion  that  that  was  the 
proper  constraction  of  the  act,  we  must  hold  that  the  right 
of  action  in  the  case  at  bar,  was  barred  at  the  time  the  snit 
was  commenced. 

The  judgment  will  be  reversed  and  the  cause  sent  back 
with  instmotions  to  the  District  Ooart  to  overrule  the  de- 
murrer to  the  answer  setting  up  the  limitation. 

All  the  justices  concurring. 


[*607}  EuAs  SwioxABD  v.  Alsxindsb  Bahjbt. 

1.  LnnTATiON:  Case  at  har.  In  an  action  brought  in  1865,  upon  acaoBa 
of  action  aiifling  in  Ohio,  aocming  Oct.  1,  1854,  where  it  was  idleged 
that  defendant  absconded  from  that  State,  was  not  in  Kansas  prior  to 
1861,  and  then  concealed  himself,  it  was  held  that  the  limitation  act  of 
1855,  except  where  suits  had  been  commenced  prior  to  April  1st  1858, 
was  repealed  by  the  second  title  of  the  Code  which  then  took  effect. 

2.  — — :  Nature  of:  VeeUd  rights.  Acts  creating  prescriptions  ope- 
rate to  vest  title  to  property  in  the  possessor,  and  a  repeal'thereof  un- 
der certain  circumstances,  if  effectual,  would  divest  him  of  Tested 
rights;  but  acts  of  limitation  are  laws  of  the  forum  and  operate  only 
upon  the  remedy  and  can  have  no  extra  territorial  effect  nor  applica- 
tion to  claims  or  parties  not  within  its  jurisdiction  during  the  existence 
of  the  laws,  and  are  entirely  under  the  control  of  the  legislature,  with 
the  single  limitation  that  they  shall  not  be  made  to  impair  the  obliga- 
tion of  contracts  while  professedly  designed  to  operate  on  the  remedy. 

8.  Oblioation  op  CoirrBAcrs:  Limitalian  laws.  The  obligation  to  per- 
form a  contract  never  ceases  until  it  is  discharged;  limitation  laws  do 
not  apply  to  that.  When  these  laws  are  repealed  with  no  saving 
clause,  in  the  absence  of  constitutional  provision,  the  inability  to  bring 
a  suit  simply  is  thereby  removed,  and  the  parties  placed  as  tdiough  no 
limitation  had  existed.  The  obligation  is  not  thereby  revived,  it  not 
having  been  extinguished.  There  is  no  constitutional  prohibition  here, 
from  reviving  a  right  of  action  by  the  repeal  of  limitation  laws.  There 
con  be  no  vested  right  to  avoid  payment  of  just  debts,  but  in  constru- 
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ing  ftatutes  and  xepealing  acts  of  limitation,  we.ahoiild  aToid,'if  poan- 
'  ble,  depriying  a  pturty  of  a  bar  akeady  had.* 

4.  Statutobt  GoHSTBUOTioif .  The  fact  that  one  ezoeption  was  made 
in  the  Code  of  1858,  is  strong  evidence  of  intent  to  include  no  other. 

5.  Limitation:  Foreign  claim.  By  virtae  of  section  29,  CivIL  Code  of 
1859,  an  action  in  this  State  is  prohibited  upon  claims  barred  by  the 
law  of  another  State  where  the  cause  of  action  arose. 

JSrrar  from  ZMvemoorth  District  Court. 

The  qneetioDB  in  this  case  arose  in  an  action  brought  in 
1865,  the  petition  in  which  alleged  that  the  defendant  in 
the  State  of  Ohio,  executed  his  promise  in  writing  to  pay 
money  on  the  Ist  day  of  October,  1854,  and  before  the  ma- 
turity of  his  paper  the  said  defendant  absconded  from  the 
State  of  Ohio,  leaving  the  debt  unpaid.  That  from  that 
time  until  about  1861,  said  Bailey  was  [^508]  still  con- 
cealed from  his  creditors  and  a  resident  of  Missouri  or  some 
other  State— neither  Ohio  nor  Kansas — but  kept  himself  so 
concealed  until  the  spring  1865,  when  for  the  first  time  since 
1854,  his  whereabouts  became  known  to  plaintiff. 

The  defendant  answered,  pleading  the  limitation  of  ^two 
and  of  three  years.  The  plaintiff  replied  setting  up  facts 
tending  to  establish  exceptions  provided  in  the  limitation 
law,  to  which  reply  a  demurrer  was  interposed,  and  the  de- 
murrer sustained.  From  the  ruling  of  the  court  below  sus- 
taining the  demurrer,  the  case  is  brought  to  this  court. 

W.  P.  OtWkbeUj  for  plaintiff  in  error: 

1st.    The  rights  of  parties  under  the  contract  are  gov 
emed  by  the  law  of  Ohio,  where  the  contract  was  made.     (7 
Mo.,  241 ;  Aug.  on  Lim.,  72.) 

2d.  The  remedy,  by  the  law  of  the  forum.  (7  Mo.,  241 ; 
Aug.  on  Lim.,  69,  sec.  65.) 

8d.  The  two  years  limitation  relied  on  was  not  passed 
until  Feb.  10th,  and  the  three  years,  Feb.  11th,  1859. 

[1]  AmU  «.  Butcher,  S  KMn  180  aod  aoC*.   Batend  lo  Bowman  o.  OoctHllf  • 
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L  Even  under  section  28,  of  Oode  of  1869,  the  statate 
does  not  commence  to  mn  nntil  defendant  comes  into  the 
State.  The  debt  aecraed  while  defendant  was  absent  from 
£ansas.  He  should  have  shown  by  answer  that  he  had 
been  in  Kansas  the  full  time  of  the  limitation,  before  suit 
was  brought  (6  Abb.  Dig.,  862;  3  Gil.  B.,  587;  4  Id., 
125;  2  Stat  III,  732;  Aug.  on  Lim.,  71,  sec.  65.) 

.  II.  The  coming  intcf  the  State  must  be  notorious  to.  n&e 
the  presumption  that  the  debtor  might  have  been  sued  or 
that  plaintiff  knew  of  his  presence.  (3  Parsons,  96 ;  16 
Pick.,  859;  1  Aiken,  282;  6  Seld.,  96;  1  Pick.,  26S;  3 
Mass.,  271;  2  U.  S.  Dig.,  810,  sec  394-5-6-7-9,  401,  402, 
3,415-16-17.) 

III.  Section  28  of  Oode  of  1859  makes  absconding  and 
concealing,  etc.,  an  exception  to  the  sections  limiting  the 
time  for  bringing  actions.  The  reply  in  this  case  fully 
[^509]  set  forth  facts  sustaining  the  exceptions  contemplated 
in  that  section.  They  apply  as  well  to  non-residents  as  to 
residents.  (3  Parsons  Contr.,  95,  note  "a,"  pp.  96-98;  17 
Mass.,  180;  3  Id.,  271;  10  John.,  464;  3  Gill.  &  John,  158; 
5  U.  S.  Dig.,  364,  sec.  367,  cit  7  Mo.  241,473;  2  U.  S.  Dig., 
810,  sees.  392-3-4,  cit.  8  Mo.,  233;  9  U.  S.  Dig.,  323,  sec. 
96-7;  13  Id.,  468,  sees.  87-8-9;  17  Id.,  365,  sec.  112;  20 
Id.,  646,  sec.  247;  Aug.  on  Lim.,  200,  206.) 

The  two  years  statute  is  alike  subject  to  the  above  excep 
tions. 

lY.  1st  The  defendant  could  not  have  been  sued  while 
the  limitation  of  1855  (L.  1855,  p.  95)  was  in  force.  The 
reply  shows  he  was  out  of  the  State.  Does  the  law  of  1855 
control?  The  right  to  protection  under  a  law  arises  from 
liability  to  obey  it.  Defendant  can  claim  nothing  under 
that  law. 

2d.  Statutes  of  limitation  simply  raise  a  presumption 
of  payment.    (8  Pars.  Oontr.,  63.) 

8d.  The  time  commenced  to  run  when  defendant  came 
into  the  State,  or  after  the  concealment  had  been  removed 
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4th.  Before  the  law  of  1855  can  be  available,  the  de- 
fendant mnst  show  that  there  was  a  time  while  it  was  in 
force  when  suit  could  have  been  commenoed  under  it.  (An^., 
61,  sec.  54;  Id.,  p.  67,  sec  62-3;  Id.,  p.  401,  sec.  485;  Id., 
p.  21,  sec.  22;  Id.,  603,  sec.  448;  12  Wend.,  157;  Parsons 
on  Oontr.,  90,  92.)' 

5th.  Limitations  run  only  against  sleeping  creditors. 
(Benedict's  Admiralty,  817.) 

y.  1st.  The  statute  in  force  at  the  time  of  the  com- 
mencement of  the  actio7i,  governed.    (6  How.,  602.) 

2d.  That  act  is  not  retroactive.  (2  Kas.,  135;  Ang.  20, 
sec.  22.) 

8d.  An  act  of  limitation,  not  giving  auy  time  within 
which  to  commence  action,  is  void.  (12  Wend.,  138;  Ang., 
21,  sec.  22;  3  Kas.,  185.) 

YI.  At  common  law  the  plaintiff  might  sne  at  any 
[*510]  time,  unless  restrained  by  statute.  (Ang.  on  Lim., 
p.  16,  sec.  16,  cit.  Lord  EUenborough.) 

YII.  A  party  has  no  vested  right  in  the  statute  of  limi- 
tations, but  is  subject  to  the  lex  fori.  (Aug.,  64,  sec.  67; 
8  Parsons  €ontr.,  6.3;  3  Pet,  280.) 

Clough  <b  Wheats  for  defeudant  in  error: 

The  cause  of  action  accrued  more  than  three  years  before 
April  1st,  1858.  As  a  reasonable  time  in  which  the  plaint- 
iff might  have  brought  action  elapsed  before  the  three  years 
statute  of  1858  took  effect  after  its  passage,  that  law  became 
applicable,  and  as  more  than  three  years  elapsed  after  the 
cause  accrued  before  the  act  of  1858  was  repealed,  all  suits 
on  said  cause  of  action  were  barred  by  it.  (4  Wis.,  17, 18; 
2  Carter  [Ind.],  486;  22  Pick.,  430;  13  Pet,  64;  3  Littell, 
218;  Ang.  on  Lim.,  19,  note;  Laws  1855,  96,  sec  4.) 

Inasmuch  as  the  act  of  1855  did  not  except  these  causes 
of  action  from  its  operation  for  grounds  set  forth  in  the  re- 
ply, therefore  the  court  cannot,  and  it  is  immaterial  where 
defendant  was  during  the  time  the  statute  created  a  bar. 
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{Stanly  v.  EmU,  5  Lit,  288,  286,  6;  18  IlL,  92;  19  Id., 
896;  20  John8.,38;  9  How.  [U.  S-],  622;  ISOart.,  249;  Ang. 
on  Lim.,  sees.  486  to  488.) 

The  repeal  of  the  act  of  1865  did  not.  revive  a  right  to 
Bue  on  the  cause  of  action.  {Spreoher  v.  WcJcd^  et  al.j 
11  Wis.,  432,  and  cases  there  cited.  8  BIack£,  506;  2  Gar- 
ter [Ind.],  467;  8  Lit,  187;  6  Met.,  400;  1  Eng.,  696«-6; 
Ang.  on  Lim.,  19,  note.) 

The  opinion  of  the  court  was  delivered  by 

Obozibb,  0.  J. — It  is  claimed  by  the  defendant  in  error, 
that  upon  the  pleadings,  the  action  in  the  court  below  was 
barred  by  the  limitation  law  of  1856.  It  there  appears 
that  the  claim,  upon  which  suit  was  brought,  originated  in 
the  State  of  Ohio  in  1854;  that  the  defendant  absconded 
therefrom;  [*511]  that  he  was  not  in  the  territory  of  Kan- 
sas prior  to  1861;  that  he  concealed  himself  until  recently, 
and  that  the  time  of  limitation  prescribed  by  the  act  of 
1855  expired  before  the  repeal  of  that  statute.  That  act 
contained  no  exception  on  account  of  the  absence  from  the 
territory  of  the  defendant.  Under  such  circumstances  was 
that  action  barred? 

The  act  of  1855,  except  as  to  suits  commenced  prior  to 
April  Ist,  1858,  was  repealed  by  the  Code,  which  took  effect 
that  day.  Had  the  suit  been  commenced  after  the  limita- 
tion had  expired  and  before  April  Ist,  1858,  a  plea  setting 
up  the  act  of  1855  would  have  been  a  good  defense,  not- 
withstanding the  defendant  had  come  into  the  territory  for 
the  first  time  upon  the  day  upon  which  the  suit  was 
brought  Then  the  case,  JSank  of  Alaha^na  v.  Dcdton^  9 
How.  n.  S.  Sup.  Ct  Sep.,  522,  cited  and  relied  upon  by 
counsel  for  defendant,  would  have  been  in  point.  In  that  case 
the  act  pleaded  was  in  force  at  the  time  the  plea  was  filed, 
and  was  in  that  particular,  similar  to  the  case  supposed.  In 
the  case  at  bar,  however,  the  situation  was  very  different.  At 
the  time  it  wias  sought  to  be  made  available,  the  act  of  1855 
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had  been  repealed  for  seyen  years,  without  any  saving  clause  , 
tiiat  would  include  this  action.    No  causes  of  action  being 
saved  except  those  upon  which  suit  had  already  been  com- 
menced. * 

But  it  is  insisted  by  counsel  for  the  defendant  that  inas- 
much as  the  act  of  1855  remained  in  existence  a  length  of 
time  sufficient  to  have  barred  the  right  of  action,  to  holi 
that  it  did  not  apply  to  this  cause  of  action,  would  be  to  in 
corporate  therein  an  exception  against  the  defendant,  not 
contemplated  by  the  legislature.  We  do  not  so  understand 
it.  Acts  of  limitation  are  laws  of  the  forum  applying  to  tho 
remedy.  They  can  have  no  extra  territorial  effect.  They 
can  have  no  application  to  claims  or  parties,  unless  they 
shall  be  brought  or  come  within  the  jurisdiction  during  th^ 
existence  of  the  laws.  If  neither  [*512]  shall  be  within  the 
State  daring  the  time  a  limitation  law  is  in  force,  but  are 
brought  within  it  after  its  repeal,  the  law  is  as  to  such  aa 
though  it  never  had  existed.  It  is  very  manifest  that  a  law 
of  one  State  cannot  be  pleaded  in  bar  of  an  action  is 
another  State.  {Totoneend  v.  Jemison^  9  How.,  407.)  This 
upon  the  principle  that  State  laws  affecting  the  remedy  have 
no  extra  territorial  effect.  It  is  true  that  an  action  cannot 
be  maintained  in  this  State  upon  a  claim  that  is  barred  by 
the  laws  of  another  State  wherein  it  arose,  but  this  is  be- 
cause the  statute  of  this  State  so  provides.  If  the  29th 
section  of  the  Code  were  repealed  it  would  not  be  pretended 
that  such  a  defense  could  be  made  available. 

Hence  it  does  not  follow  that  to  hold  that  the  law  of  1855 
does  not  apply  to  this  case,  is  to  incorporate  therein  an  ex- 
ception not  provided  for  by  the  legislature. 

There  is  another  view  of  the  case  equally  fatal  to  the 
claim  of  the  defendant.  It  would  doubtless  be  bad  policy 
for  the  legislature  to  do  so,  but  it  is  abundantly  competent 
to  sweep  every  act  of  limitation  from  the  statute  books,  and 
that  too,  without  saving  clauses  of  any  description.  They 
being  merely  laws  affecting  the  remedy,  the  legislature  has 
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complete  control  over  them  with  the  single  exception  that, 
they  shall  not  be  made  to  impair  the  obligation  of  contracts 
while  professedly  designed  to  operate  upon  the  remedy. 
The  time  of  bringing  suits  may  be  increased  or  decreased 
indefinitely  within  the  limit  mentioned  above.  The  obliga- 
tion to  perform  a  contract  never  ceases  until  it  is  discharged. 
Limitation  laws  do  not  apply  to  that.  It  continues,  al- 
though under  the  law  no  suit  can  be  maintained  to  enforce  it. 
When  the  law  that  deprived  the  party  of  his  remedy  thereon 
is  repealed,,  the  obligation  of  the  contract  is  not  thereby  re- 
vived. That  never  was  extinguished.  But  the  inability  to 
maintain  a  suit  to  enforce  it  is  removed.  The  situation  of 
the  parties  [*518]  is  as  if  the  law  had  never  existed,  unless 
there  be  saving  clauses.  Justice  would  require  that  when 
a  statute  of  limitation  is  repealed,  clauses  should  be  in- 
serted saving  it  as  to  all  claims  barred  thereunder.  The 
legislature,  may,  however,  decline  to  do  so,  nevertheless  its 
action  will  be  valid.  It  thereby  illegally  interferes  with  no 
vested  right. 

Many  persons  are  misled  by  failing  to  observe  the  dis- 
tinctions between  the  eflRscts  of  acts  creating  prescrip- 
tions and  acts  of  limitations,  merely.  The  former  operate, 
under  certain  circumstances,  to  vest  the  title  to  property  in 
the  possessor,  to  the  same  extent  and  effect  that  a  purchase 
and  conveyance  would  do;  and  a  repeal  thereof  would,  if 
effectual,  divest  him  thereof,  thereby  directly  interfering 
^th  vested  rights.  The  latter  operate  solely  upon  the 
remedy,  and  may  be  changed,  modified  or  repealed  without 
affecting  vested  rights.  It  would  be  somewhat  paradoxical 
to  say  that  a  man  has  a  vested  right  to  avoid  the  payment 
of  a  just  and  legal  debt. 

In  construing  statutes,  repealing  acts  of  limitation,  the 
rule  is  to  avoid,  if  possible,  that  construction  which  will 
deprive  a  party  of  their  benefit  where  they  have  already  be- 
come a  bar,  but  where  the  action  of  the  legislature  wiU  not 
fairly  admit  of  such  interpretation,  the  court  is  not  at  lib- 
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erty  to  Babetitate  its  views  of  right  for  the  poaitive  action 
of  the  law-making  power. 

The  legislature  of  1858  substitated  the  seooDd  title  of  the 
Oode  for  the  legislation  upon  limitations  of  1855,  but  it 
was  not  done  without  a  saving  clause.  It  was  provided 
that  the  new  law  should  not  apply  to  actions  already  com- 
menced, but  that  the  old  law  should  be  applicable  thereto. 
Tliis  action  shows  conclusively  that  the  legislative  mind 
vas  directed  to  the  subject  we  are  considering.  The  pro- 
vision is  not  as  broad  as  in  the  judgment  of  many  it  should 
be,  but  the  fact  that  any  exception  at  all  was  made,  is  strong 
evidence  that  no  other  or  greater  one  was  intended.  At  all 
events,  according  to  the  most  familiar  of  [*514]  the  canons 
of  interpretations,  the  court  is  bound  to  say,  that  having 
mentioned  one  exception,  all  others  were  intended  by  the 
legislature  to  be  excluded. 

If  this  view  of  the  law  be  correct,  it  follows  that  the  lim- 
itation prescribed  by  the  statute  of  1855  cannot  be  made 
available  as  a  defensa,  except  in  oases  where  suit  had  been 
commenced  before  its  repeal. 

In  coming  to  this  conclusion  we  have  not  overlooked  the 
authorities  cited  by  counsel  for  the  defendant  in  this  case, 
and  by  other  counsel  in  other  cases  upon  the  same  question. 
By  reference  to  the  cases  most  relied  upon,  where  the  courts 
have  denied  to  the  legislature  the  power  to  revive  a  right 
of  action  by  the  repeal  of  the  statute  constituting  a  bar,  it 
will  be  found  that  there  were  constitutional  provisions  pro- 
hibiting such  action  by  the  legislature.  There  is  no  simi« 
lar  prohibition  in  the  constitution  of  this  State.  The  other 
cases  were  upon  the  subject  of  statutory  construction  and 
not  constitutional  powers.  We  admit  the  propriety  of 
submitting  whatever  views  we  may  have  upon  the  subjects 
therein  discussed  to  the  test  of  a  comparison  therewith,  and 
shall  not  hesitate  to  do  so,  when  a  question  shall  arise  to 
which  they  can  be  considered  applicable. 

We  decline  to  express  an  opinion  upon  the  other  ques- 
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tioDS  discussed  by  eoonsel  upon  the  orthodox  ground  that 
(<  sufficient  to  the  day  is  the  evil  therof." 

The  judgment  of  the  District  Court,  sustidning  the  de* 
murrer  to  the  sixth  reply  of  the  plaintiff,  will  be  reversed. 

All  the  justices  concurring. 


[*615]  A.  B.  SsABLs  BT  AL.  V.  Oaltin  Aoahb. 

1.  Douglas  County:  Burnt  records  qf.  Section  19,  act  of  Febmaiy 
9th,  1864.  for  restoring  bomed  records  in  Douglas  county,  providing 
that  the  plaintiff  in  any  action  pending  in  the  District  Conrt  of  that 
connty,  '*  or  in  which  summons  hiid  issued  on  the  21  st  day  of  August, 
1863,  may  commence  a  new  suit  upon  the  same  cause  of  action  as  in 
other  civil  actions,  and  the  defendant  shall  not  be  allowed  to  plead  the 
statute  of  limitations  unless  he  could  have  pleaded  it  in  the  original 
action/*  is  not  in  conflict  with  the  constitutional  law  preservative  of 
vested  rights. 

2.  ;  lAmHation.  When  the  right  of  action  was  barred,  July  8th, 
and  a  summons  was  issued  liaich  23d,  1861,  but  not  served  on  defend* 
ant,  plaintiff  in  error,  August  21st,  1863,  when  the  records  were  de- 
stroyed, held  that  there  is  not  presented  a  case  as  to  which  the  general 
limitation  of  actions  was  sought  to  be  suspended  by  said  section  of  the 
kgisUtive  act. 

.8.  Intbbrat:  8tar$  decisis:  Computation,  The  decision  in  Robinson 
V,  Kinney  [2  Kas.,  179],  that  a  note  drawing  interest  at  five  per  cent 
per  month,  draws  that  rate  until  maturity,  and  after  that  at  the  rate 
fixed  by  law,  confirmed  and  held  that  a  computation  by  the  court  below 
at  five  per  cent  per  month  until  maturity,  and  at  ten  per  cent  from  that 
until  the  time  of  the  change  of  the  rate,  and  at  a  higher  rate  from  then 
until  judgment,  was  enror.' 

Error  from  Douglas  District  G<mH. 

Thb  record  shows  that  the  defendant  in  error  commenced 
an  action  March  23d,  1861,  in  the  District  Ooart  of  Doug* 
las  connty,  against  the  plaintiffs  in  error,  on  a  promistorj 
note  dated  April  6th,  1858,  payable  ^^  on  or  before  ninety 

IXi  Wm  MoMnson  Si  JBumf, »  Kas^  iy>;  Jtudtey  <u  MeynoUSt  l  Tm,,  KID;  BhmH  >. 
DoutMU^ia^ms. 

33-  8  KAN. 
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dasy  from  the  date,  with  interest  from  date  at  the  rate  of 
five  per  cent  per  month."  Service  of  sommons  was  had  on 
all  the  makers  of  said  note  except  Searle,  who  was  not 
served,  and  the  suit  continued,  pending  until  August  21st, 
1863,  when  the  entire  records  and  papei*s  of  the  District 
Court  for  that  county,  including  those  in  this  case,  were 
burned  up.  The  said  Calvin  Adams,  afterwards,  on  the  8th 
day  of  August,  A.  D.  1865,  commenced  a  new  action  against 
the  plaintiffs  herein  on  said  note,  and  plaintiffs  answered 
denying  each  and  every  allegation,  and  pleaded  the  statute 
of  limitations.  The  caose  was  tried  at  the  [*516j  Novem- 
ber term,  A.  D.  1865,  of  said  coart,  and  the  court  found  the 
facts  as  stated,  and  as  conclusions  of  law,  that  the  said  Cal- 
vin Adams  was  entitled  to  recover  on  said  note  against  all 
of  the  plaintiffs  here,  the  amount  for  which  said  note  was 
given,  together  with  interest  thereon  at  the  rate  of  five  per 
cent  per  month  until  July  5th,  1858,  the  maturity  of  said 
note,  and  at  the  rate  of  ten  per  cent  per  annum  from  said 
6th  day  of  July,  1858,  until  June  1st,  1863,  the  day  the  law 
of  that  year  changing  the  rate  of  interest  went  into  effect, 
and  then  at  the  rate  of  five  per  cent  per  month  again  until 
judgment,  and  rendered  judgment  accordingly.  To  all  of 
which  the  plaintiffs  excepted. 
The  case  was  brought  here  on  such  exceptions. 

John,  Hutdhings^  fi)r  plaintiffs  in  error: 

• 

I.  The  defendant  Searle,  in  the  original  suit,  not  having 
been  served  with  summons  previous  to  the  destruction  of 
the  court  records,  action  on  the  note  as  to  him  was  barred 
by  the  statute  of  limitations,  and  the  court  below  erred  in 
rendering  judgment  upon  its  finding  of  the  facts  against 
him. 

If  it  is  claimed  that  section  nineteen  of  '^  The  act  relating 
to  records  and  proceedings  in  the  county  of  Douglas," 
(Laws  1864,  page  94),  removes  the  restriction,  or  deprived 
the  defendant  Searle  of  the  right  to  plead  the  statute  in  this 


JULY  TERM,  1866.  615 

Brief  of  Plaintifb  in  Error. 


case,  we  answer  that  if  the  section  referred  to  is  entitled  to 
SQch  a  construction,  it  is  retroactive,  impairs  a  vested  right, 
and  ia  unconstitntional  apd  void.  See  Buroh  v.  Newberry^ 
10  N.  T,  Eep.,  375,  892;  1  Kent  Com.,  511;  Broom's  Le- 
gal Max.,  69;  Sedg.  on  Const.,  196,  197-8;  Smith's  Com., 
291,  295,  sees.  161-2,  etc.;  Id.,  881,  Bees.  759,  760-61^  p. 
898,  sec.  772;  Id.,  631-85,  sees.  368,  371;  Wowrt  v.  Win. 
nick,  3  N.  H.  Bep.,  477;  MerriUv,  Sh^hov/mey  1  Id.,  199; 
McKiwfkey  v.  Springer^  8  Blaokf.  Bep.,  506 ;  Slipp  et  <U. 
v.  Brawny  2  Ind.  Bep.,  617. 

The  right  to  plead  the  statute  of  limitations  was  vested 
[*517]  in  Searle  before  the  reoords  were  destroyed,  and 
before  the  act  containing  this  section  was  passed.  Bat  the 
section  referred  to  is  not  liable  to  sach  a  construction. 
Under  it  Searle  clearly  had  aright  to  plead  the  statute.  Its 
language  is,  ^'the  defendant  shall  not  be  allowed  to  plead 
the  statute  of  limitations  unless  he  could  have  pleaded  it  in 
the  original  action."  Searle  could  have  pleaded  the  statute 
in  the  original  action  any  time  after  July  5th,  1861,  not 
having  been  previously  served  with  summons,  and  hence 
section  nineteen  did  not,  even  with  the  strictest  construction, 
deprive  him  of  that  right  It  is  a  general  rule  that  statutes 
are  not  to  be  construed  retrospectively,  or  to  have  a  retro- 
active effect.  (Smith's  Com.,  308,  sec  172;  Id.,  679,  sec. 
588,  and  cases  cited  in  note.  Sedg.  on  Const  Law,  191  to 
198.) 

II.  The  court  erred  in  allowing  Adams  interest  on  the 
note  at  the  rate  of  ten  per  cent  per  annum  from  July  6th, 
1858,  to  June  1st,  1863,  and  at  the  rate  of  five  per  cent  per 
month  from  June  1st,  1863,  until  judgment.  The  legal  rate 
of  interest,  at  the  time  the  note  became  due,  was  six  per 
cent,  and  tliat  only  should  have  been  allowed.  (Laws  1855, 
p.  433;  Robimon  v,  Kinney y  2  Kas.  Bep.,  184;  Brewster 
V.  Wakefieldy  22  How.  U.  S.  Bep.,  118;  TJ.  S.  Bank  v. 
Chapin  et  al.y  9  Wend.,  470;  Macomber  v.  Dunham,  8 
Id.,  560.) 
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O,  W.  SrryUhy  for  defendant  in  error: 

let.  Seotion  19  of  tiie  Act  of  1864  was  an  ezteaakni  of 
the  limitation  in  all  cases  pending  in  the  District  Oonrt  of 
Douglas  connty,  on  the  2l8t  day  of  Augast,  A.  D.  1863,  in 
which  summons  had  issued.  That  as  Uie  record  shows  that 
summons  had  issued  in  the  action  previous  to  that  date,  and 
ftlthoc^h  it  was  not  served  on  plaintiff  in  error  (defendant 
below),  still  the  cause  of  action  as  to  him,  would  not,  under 
that  act,  be  barred  until  two  years  from  the  day  that  the  law 
went  into  effsct. 

[*518]  2d.  Tliat  limitation  laws  are  completely  under 
the  control  of  the  legislature,  as  they  relate  only  to  the 
remedy.  No  constitutional  provision  preserving  rights  to 
property  is  thereby  disturbed  or  affected.  There  can  be  no 
vested  right  in  a  remedy. 

3d  The  computation  of  the  amount  due  is  correct  The 
judgment  was  rendered  after  the  interest  law  of  1868  went 
into  effect,  and  the  computation  therefor,  must  conform  to 
that  as  to  all  interest  accruing  after  its  passage;  and  by  that 
act  the  interest  on  a  note,  like  t^e  one  at  bar,  draws  the  same 
rate  after  as  before  maturity.  Previons  to  the  passage  of 
that  law,  the  rate  was  properly  computed  at  ten  per  cent. 

When  the  rate  of  interest  is  alt^^  by  law  during  the 
accruing  of  the  interest,  the  rate  so  established  governs. 
(1  Am.  Lead.  Cases,  580 ;  BtiUock  v.  Bayd^  1  Hoff.,  294, 
800;  ThoTfUans  v.  FUzhmgh,  4  Leigh.,  209;  2  IT.  S.  Eq. 
Dig.,  103,  sec  42.) 

The  opinion  of  the  court  was  delivered  by 

Cbozibb,  C.  J. — In  this  case  the  irrepressible  statute  of 
limitations  is  again  presented  for  consideration.  For  some 
years  past,  upon  tlie  disposition  of  each  succeding  cause  in- 
volving a  construction  of  this  statute,  it  was  considered  by 
bench  and  bar,  that  fiction  itself  could  scarcely  conceive  of 
a  new  question  to  arise  thereunder,  but  as  term  after  term 
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rolls  aronnd,  there  are  presented  new  qnestions  eomparing 
fevorably,  in  point  of  numbers,  with  Falstaff 'smen  in  bnck- 
ram,  thas  adding  to  the  legions  that  have  gone  before,  a  new 
demonstrtition  of  the  propriety  and  verity  of  the  adage  that 
'^  truth  is  stranger  than  fiction.'*  With  the  heat  of  9S  de* 
grees  of  Fahrenheit,  in  the  shade,  and  the  newspapers  teem- 
ing with  reports  of  the  ravages  of  onr  great  common  enemy, 
who,  the  more  efiEbctaally  to.  accomplish  his  donble  purpose 
of  capturing  the  impmdent  and  frightening  the  timid,  has 
assumed  the  form  of  the  Asiatic  [*619]  monster,  it  might 
be  supposed  by  the  unthinking  that  the  consideration  of 
snch  questions  would  be  entered  upon  rather  reluctantly. 
But  we  beg  to  disabuse  the  public  mind  of  any  such  heresy. 
Oases  might  be  Imagined  where  "  smashes ''  would  not  stim- 
ulate, nor  "cobblers'*  quicken,  nor  "juleps'*  invigorate; 
but  a  new  question  under  our  statute  of  limitations,  in  cool- 
ness and  restoring  power,  so  iar  exceeds  any  and  all  of  these, 
that  when  one  is  presented,  the  "  fine  auld  Irish  gintle- 
man's"  resurrection  under  the  circumstances  detailed  in 
the  song,  becomes  as  palpable  a  reality  as  the  "  Topeka  con- 
stitution or  the  territorial  capital  at  Mineola."  The  powers 
of  a  galvanic  battery  upon  the  vital  energies,  are  wholly  in- 
comparable to  it.  So  that  the  consideration  of  this  case, 
upon  this  day  of  wilted  collars  and  oily  butter,  should  not 
entitle  the  court  to  any  eulogies  for  extraordinary  energy 
in  the  fulfillment  of  its  duties. 

In  the  case  at  bar,  this  court  is  asked  to  say,  that  upon 
the  facts  found  by  the  judge  of  the  District  Oourt,  no  judg- 
ment should  have  been  rendered  against  Searle;  and  in 
making  this  request,  counsel  was  understood  to  intimate 
that  some  mischievously  disposed  persons,  with  a  diabolical 
intent,  not  clearly  revealed,  while  organized  as  the  legisla- 
ture of  the  State,  had  made  a  violent  and  unwarrantable  on- 
slaught upon  the  constitntion-^that  constitution  which  this 
court,  as  a  tri-pedal  pier,  is  exerting  its  utmost  endeavors  to 
support — that  constitution  which,  not  only  finom  patriotic 
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and  moral,  but  from  alimentary  considerations  as  well,  we 
are  bound  to  maintain  and  defend.  Judging  from  the 
argument  of  counsel,  considered  with  reference  to  its  length, 
earnestness  and  number  of  authorities  cited,  we  did  not 
know  but  that  while  we  were  sitting  attentively  listening  to 
what  was  said  in  exposition  of  the  attempt  aforesaid,  even 
then  the  constitutional  fabric  was  toppling  to  its  fall  and 
needed  but  an  affirmance  of  the  judgment  of  the  court  below 
to  bring  it  [^520]  down  about  our  ears  with  a  crash  which 
should  cause  constitutional  governments  all  over  the  world 
to  quake  upon  their  foundations,  and  inflict  upon  the  body 
of  constitutional  lil^erty  contusions  which  must  inevitably 
result  in  her  speedy  mortality.  Being  in  a  somewhat 
'^  melting  mood "  to-day,  we  would  be  pleased  to  gratify 
counsel  by  adopting  his  fears,  growing  out  of  the  supposed 
nefiEuious  attempt  of  the  legislature  in  the  passage  of  the 
19th  section  of  the  act  concerning  the  lost  records  of  Doug- 
las county,  but  supposing  he  will  be  somewhat  gratified  at 
a  decision  in  his  favor  upon  any  ground,  we  proceed  now  to 
render  such  decision,  asking  to  be  excused  from  resolving  our- 
selves into  a  state  of  excitement  on  account  of  the  supposi- 
titious attack  aforesaid,  especially  as  we  are  not  convinced 
that  any  such  attack  was  contemplated  or  accomplished. 

The  right  of  action  accured  against  Searle  on  the  8th 
of  July,  1858«  and  was  barred  July  8th,  1861,  because  no 
summons  dated  prior  to  that  time  was  served  upon  him; 
the  twenty-seventh  section  of  the  Code  providing  that  an 
action  shall  be  deemed  commenced  within  the  article  on 
limitations,  at  the  date  of.  the  summons  which  shall  be 
served  on  each  defendant.  The  summons  issued  March 
23d,  1861,  was  not  served  upon  Searle,  and  if  an  alias  had 
been  issued  after  July  8th,  1861,  and  before  the  destruction 
of  the  records  in  1863,  and  served  upon  him,  he  might 
have  successfully  availed  himself  of  the  limitation  provided. 

Section  19  of  the  act  concerning  the  burned  records  of 
Douglas  county,  does  not  apply  to  such  a  case.    It  is  as 
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follows:  "The  plaintiff  in  any  action  pending  in  said  court, 
or  in  which  summons  bad  been  issued  on  th^  2l8t  day  of 
August  last,  instead  of  setting  out  the  pleadings  therein, 
as  hereinbefore  mentioned,  may  commence  a  new  enit  upon 
the  same  cause  of  action  as  in  other  oivil  cases,  and  the  de- 
fendant shall  not  be  allowed  to  plead  the  [^521]  statute  of 
limitations,  unless  he  could  have  pleaded  it  in  the  original 
action,  and  the  petition  of  plaintiff  shall  allege  the  time 
when  the  original  action  was  commenced,  as  near  as  may 
be,  an4  that  it  was  pending,  or  summons  had  issued,  as 
hereinbefore  mentioned." 

It  is  as  transparent  as  the  soup  of  which  Oliver  Twist 
implored  an  additional  supply,  that  the  case  at  bar  is  not 
one  of  those,  as  to  which  the  general  limitation  was  sought 
to  be  suspended  by  the  section  quoted ;  wherefore  the  Dis- 
trict Court  erred  in  rendering  judgment  against  Searle.  " 

In  the  case  of  Hoiinson  v.  Kinneyy  2  Kas.,  184,  this 
court  held  that  a  note,  like  the  one  sued  upon  in  this  case, 
would  draw  interest  until  maturity  at  five  per  cent  per 
month,  and  thereafter  at  the  rate  fixed  by  law  in  the  ab- 
sence of  a  contract  upon  that  subject  This  decision  we 
are  not  disposed  to  disturb.  There  was,  therefore,  error  in 
the  computation  of  interest  in  this  case  by  the  court  below. 

The  judgment  of  the  District  Court  will  be  reversed  and 
the  cause  sent  back  for  judgment  in  accordance  with  this 
opinion. 

All  the  juBtioes  concurring. 
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Isgzabam  v.  MeQiaw. 


Edwakd  Ino&aham  y.  Lkwib  MoGsaw. 

« 

L  Bmbbjww:  Fr$sHmpHoH,    Erery  legal  preromption  is  in  fkTor  of  tiie 
trath  of  a  aheriff's  relani. 


2.  •  "!  Return.  Where  the  offioer*8  retam  <m  a  miinmons  was 
'*  served  on  the  within  named  defendant  bj  leaving  a  copy  at  his  OMial 
place  of  residence  in  said  county/'  on  a  motion  to  set  aside  the  ternoa* 
it  will  be  presumed  that  the  place  where  the  copy  was  left  waa  the 
nanal  place  of  residence  of  the  defendant  at  the  time. 

8.  Rbsidbhcb.  Actual  residence  is  a  compound  of  fhct  and  intentioa 
and  both  must  concur. 

JSrror  from  Nemtiha  District  Gaurt. 

[*522]  The  return  of  the  offioer  indorsed  on  the  prooeat 
was  in  subatance  as  follows:  '^Servod  thia  writ  on  the 
within  named  defendant  by  leaving  a  copy  thereof,  together 
with  the  indorseoients  thereon,  at  his  osoal  plaoe  of  real 
dence  in  said  county."  On  motion  to  set  aside  the  service, 
affidavits  made  after  the  return  of  the  officer  were  read. 
These  affidavits  set  forth  the  place  at  which  the  copy  of 
summons  was  left,  and  further  that  the  defendant  actually 
resided  at  another  place  out  of  the  ooun^.  The  court  be* 
low  granted  the  motion.  The  caae  comes  to  this  court  on 
exceptions  to  that  order. 

The  opinion  of  the  court  was  delivered  by 

CsoziBtt,  0.  J. — It  is  unnecessary  to  a  disposition  of  tiiiis 
case,  that  this  court  should  determine  the  general  question, 
whether  the  return  of  an  officer  can  be  contradicted.  That 
question  does  not  arise  upon  the  record. 

Every  legal  presumption  is  in  favor  of  the  truth  of  a 
sheriff's  return.  The  officer  in  this  case  having  returned 
that  he  served  the  writ  by  leaving  a  copy  at  the  defendant's 
usual  plaoe  of  residence,  the  place  where  he  left  it  must  be 
presumed  to  be  the  defendant's  residence  at  the  time  of  the 
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Bcrvtce.  But  his  real  residence  is  a  collateral  fact  aboat 
which  there  may  be  a  controversy,  without  calling  in  ques- 
tion the  truth  of  the  officer's  return.  A  man's  ^^  usual 
place  of  residence/'  with  reference  to  a  given  time,  may  not 
be  his  actual  residence  the  next  day;  so  that  to  show  that 
the  place  where  the  copy  was  left  was  not  at  the  time  the 
defendant's  actual  residence,  is  not  an  attempt  to  contradict 
the  return  of  the  officer. 

A  man  may  for  years  reside  at  a  particular  place,  which 
may  be  known  to  the  whole  neighborhood  as  his  place  of 
residence,  yet  he  might  to  all  intents  and  purposes,  change 
his  residence  and  his  nearest  neighbor  not  know  it.  The 
mere  fact  of  absence  would  not  be,  of  itself,  sufficient  evi- 
dence of  it.  Residence  is  a  compound  of  fact  and  inten- 
tion.   Both  must  concur. 

[*523]  In  the  case  at  bar,  considering  every  statement  in 
the  affidavit  to  be  true,  it  does  not  appear  that  the  place 
where  the  copy  of  the  summons  was  left  was  not  the  resi- 
dence of  the  defendant.  The  return  of  the  officer,  for  the 
purposes  of  the  case,  established  the  fact  prima  faoie^  that 
that  was  his  usual  place  Of  residence,  and  the  affidavit  is 
entirely  consistent  therewith.  The  latter  only  shows  the 
naked  fact  of  his  absence,  and  is  entirely  silent  as  to  his 
intention  with  reterence  to  a  change  of  residence,  which 
was  as  material  a  consideration  as  his  physical  where- 
abouts. 

We  agree  with  counsel  that  the  law  in  this  respect 
might  be  improved,  but  the  legislature  is  the  proper  tri- 
bunal to  which  to  appeal  upon  that  subject. 

The  judgment  of  the  District  Oonrt  will  be  reversed 
and  the  cause  sent  back  with  instructions  to  overrule  the 
motion  to  set  aside  the  service. 

All  the  justices  concurring. 


I 
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Leavenson  et  al.  r.  Lafontane. 


Lbwis  Leavenson  et  al.  v.  Moses  Lafontane  xt  al. 

1.  SsT-orF  AND  CouHTBB-OLAiKs  A»9ignm£fU.  If  actioii  is  bro&glit  bj 
an  asBiftnee  of  a  demand,  the  defendant  under  section  lOS  of  the  Civil 
Code,  if  not  deprived  of  his  right  to  offset  or  coanter-daim  against  the 
assignor,  though  he  may  not  be  entitled  to  judgment  against  the  as- 
signee for  any  balance,  but  that  section  does  not  apply  after  judgment.' 

2.  Attoiuibt*8  Lien.  An  attorney  has  a  lien  on  a  judgment  in  favor  of 
bis  dient  for  compensation,  from  the  time  of  giving  notice  thereof.* 

Error  from  Leavennjoorth  District  Cov/rt. 

Leavenson  et  al.  recovered  jadgment  against  Lafontane 
et  al.  Lafontane  et  al.  brought  action  against  Leavenson 
et  al.,  by  Ghimbell  et  al.,  attorneys.  Ko  effort  was  made 
by  Leavenson  et  al.,  in  this  action,  before  judgment  to  off- 
set their  jadgment.  Lafontane  et  al.  recovered  judgment, 
[*624]  and  afterwards  the  said  attorneys  gave  notice  of  their 
lien  thereon  for  fees.  This  jadgment  was  duly  assigned  by 
Lafontane  et  al.  The  causes  of  action  on  which  the  re- 
spective judgments  were  recovered,  were  sach  as  might 
have  been  offset  against  each  other.  In  this  action  in  the 
court  below,  the  plaintiffs  below,  Leavenson  et  al.,  sought 
to  make  their  judgment  against  Lafontane  et  al.,  cancel  the 
judgment  of  the  latter  against  them  as  far  as  it  went.  The 
attorneys  of  Lafontane  aforesaid,  came  in  and  set  up  their 
lien  against  that  jadgment  for  fees,  alleging  the  giving  of 
notice  thereof.  To  their  plea  a  demurrer  was  filed  on  the 
ground  that  sufficient  facts  were  not  alleged  to  constitute  a 
defense.  The  case  comes  to  this  court  on  exceptions  to  an 
order  overruling  that  demurrer. 

[1]  In  Norton  v.  FotUr^  13  Km.,  47,  It  la  Ktld  tluifc  Che  payor  of  *  promlnaiy  note  who 
maj  hftT«  ft  oounter-claim  or  set-off  a^ahuit  ttw  payeo  of  the  Boto»  If  not  <tepiH>eii  of  Ike 
benefit  of  hie  ooonter-clftlm  or  eet-off  by  en  Mrtghmeat  td.  the  aete  eftet  wtnrftj  Ob 
the  oontnry,  he  le  enttUed  to  have  one  demand  satlafy  the  other  ap  to  theamonnt  of  the 
■maUer  demand,  bnt  he  la  not  entitled  to  have  an  afBrmatlTe  judgment  rendered  hi  hla 
favor  and  against  the  assignee,  for  any  excess  of  his  demand  over  and  above  the  amovnt 
•f  the  promissory  note.    See  Turner  v.  OrQ,vtford%  U  Kaa.,  SOC 

[3]  This  caae,  considered  and  oretraled,  so  far  as  lelales  to  attorneys  Usoa.  {^Twmtr  v. 
Oravuford^  U  Kaa.,  000.) 
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Glough  dk  Wheat,  for  plaintiff  in  error: 

1st.  That  tbe  plaintiffs  were  entitled  to  have  a  set-off 
made  of  the  judgments  as  between  themselves  and  the 
Latbntanes.  (See  13  Wend.,  647  and  note;  16  Id.,  445,  and 
notes;  14  Johns.,  63;  1  Cow.,  206;  6  Humpl;i.,  339;  Civil 
Code,  sec.  108.)  The  money  on  the  judgment  against  the 
plaintiffs  had  to  be  made  out  of  the  principals,  the  judg- 
ment creditors  against  Lafontane.  (Code,  sec.  461.)  The 
sureties  had  any  right  of  set-off  available  to  the  principals. 

2d.  At  common  law,  plaintiff's  right  of  set-off  would  be 
good  as  against  the  Hen  of  the  attorneys  procuring  the 
judgment.  Much  more  so  is  it  under  our  statute.  Section 
eight  of  the  act  relating  to  attorneys  (Comp.  L.  1862, 103), 
gives  an  attorney  a  lien  upon  money  due  his  client  and  in 
the  hands  of  the  adverse  party  from  the  time  of  giving  no- 
tice of  the  lien  to  that  party.  Such  notices  were  served 
[^525]  on  plaintiffs  after  judgment.  If  the  cross-demands 
shown  by  these  judgments  were  then  deemed  to  be  compen- 
sated or  tbe  plaintiff  then  had  a  right  of  set-off,  then  there 
was  no  moQoy  in  their  hands  belonging  to  the  Lafontane's. 
(Drake  on  Attach.,  sees.  703  to  712.)  As  the  lien  only  took 
effect  at  time  of  notice,  the  claims  must  be  deemed  then  to 
have  already  been  compensated,  as  the  plaintiffs  before  that 
time  were  entitled  to  judgment,  setting  off  the  judgment 
rendered  against  them  and  canceling  the  same  against  an 
equal  amount  of  the  judgment  against  Lafontane.  The 
time  fixed  by  tbe  legislature  for  the  attorney's  lien  to  attach 
is  in  exclusion  of  any  other  time.  (Broom's  Maxims,  606 ; 
1  Freeman's  Big.,  444,  447,  480.) 

9d.  Even  bad  the  attorneys  a  lien  at  -common  law,  the 
section  referred  to  governs  this  case.  {Fa/rhu%h  v.  Leonardj 
8  Mum«,  803;  12  Mass.,  545;  5  Pick.,  168;  11  Id.,  850}  1 
Hill,  824,322;  Sedg.,  124,  126,  131.) 

4th^  When  the  rigjits  are  equal  the  claim  of  the  .  party 
in  possession  should  prevail.    (Broom's  Leg.  Max.,  561.) 

OmrJbeLl  db  FitewilltQf^^  for  defendant  in  error. 


( 
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LeftvenBon  et  al.  ▼.  LafontiMie. 

The  opinion  of  the  court  was  delivered  by 

Obozieb,  0.  J. — It  is  claimed  by  the  plaintiffs  in  error 
that  the  District  Court  erred  in  sustaining  the  alleged  lien 
of  bhe  attorneys  of  Lafontane  as  against  their  application  to 
have  the  judgments  set  off  against  one  another.  They  in- 
sist that  upon  the  rendition  of  the  latter  judgment,  the  two 
judgments  were  to  be  deemed  demands  compensating  one 
another  within  the  meaning  of  section  108  of  the  Code,  and 
hence  there  was  nothing  to  which  the  lien  at  the  time  it  was 
claimed  could  attach. 

The  section  referred  to  does  not  apply  after  the  rendition 
of  judgments  upon  the  cross-demands.  It  applies  only  in 
cases  where  the  defendant  sets  up  his  cross-demand  before 
judgment  is  rendered  against  him.  When  the  claims  on 
each  side  are  adjusted,  the  party  establishing  the  larger  is 
entitled  to  judgment  for  the  excess.  If  [*526]  the  action 
is  brought  by  an  assignee,  the  defendant  is  not  deprived  of 
the  right  to  counter-claim  or  set  off  his  demand  against  the 
assignor,  and  although  he  may  not  be  entitled  to  judgment 
against  the  assignee  for  the  excess,  yet  he  may  prevent 
judgment  against  himself  if  his  demand  equals  or  exceeds 
that  against  him. 

In  the  action  against  the  plaintiffs  in  error,  recited  in  the 
petition,  it  was  competent  for  them  to  set  up  their  judg* 
ment  against  the  defendants  in  error  as  a  cross-demand, 
aud  have  it  there  set  off  against  any  claim  that  might  be 
established  against  them.  Kot  havin'g  done  this,  they  re* 
sorted  to  a  separate  action  to  accomplish  that  object,  and 
doubtless  would  have  had  a  right  to  a  judgment  to  that 
effect  had  not  the  lien  of  the  attorneys  attached  before  this 
latter  proceeding' was  commenced.  When  they  omitted  to 
make  their  claim  before  judgment  against  themselves,  they 
took  the  risk  of  whatever  legal  disposition  should  be  mad^ 
of  that  judgment. 

The  judgment  of  the  District  Court  overmling  the  de- 
murrers will  be  affirmed. 

All  the  justices  concurring. 


NOTES 


ON  THE 


KANSAS  REPORTS 


CASES  IN  3  KANSAS 


3  KAK.  17,  IiAinrAK  T.  OI.AVIK 

3  KAN.  26,  BONIFAKT  t.  BONIPHAK 

Cited  in  Sohn  v.  Waterson,  Fed.  Cas.  No.  13,161;  Williams  v.  Metropolitan 
St.  Ry.  Co.,  68  Kan.  17,  74  Pac.  600,  64  L.  R.  A.  794,  104  Am.  St.  Rep.  377. 
1  Ann.  Cas.  6. 

LimltatioiL  of  aotiona— Absenoe  from.  ■tate.^Cited  in  Hentig  v.  Sweet, 
27  Kan.  172;  Burnes  v.  Crane,  1  Utah,  179— holding  that  the  statute  does  not 
ran  in  favor  of  nonresidents;  Hoggett  v.  Bmerson,  8  Kan.  262,  holding  that, 
where  action  was  brought  on  two  notes  due  on  December  25,  1862,  and  October 
1,  1863,  and  the  maker  never  was  in  the  state  till  September  14,  1868,  and  ac- 
tion was  begun  three  years  later,  the  action  was  not  barred;  Hart  v.  Horn,  4 
Kan.  232,  holding  that  statute  did  not  beg^n  to  run  on  a  foreign  judgment  at 
the  date  of  its  rendition,  but  commenced  when  defendant  established  his  domicile 
within  the  state. 

Same— Foreien  corporation.— Cited  in  North  Missouri  R.  Co.  v.  Akers,  4 
Kan.  453,  96  Am.  Dec.  183;  -^tna  Life  Ins.  Co.  v.  Koones,  26  Kan.  215— hold- 
ing that  the  provision  of  the  statute  that  it  ceases  to  run  during  absence  from 
the  state  applied  to  a  foreign  corporation. 

Same— Suits  on  tax  titles.— Cited  in  Watkins  v.  Reed  (C.  C.)  30  Fed.  908, 
holding  that  the  running  of  the  statute  in  favor  of  a  tax  title  holder  is  suspend- 
ed during  his  absence  from  the  state. 

Same— Effect  of  death  of  party  liable.— Cited  in  Bauserman  y.  Charlott, 
46  Kan.  480,  26  Pac.  1051,  holding  that  the  death  of  the  debtor  and  lack  of 
administration  on  his  estate  does  not  suspend  the  running  of  statute  of  limita- 
tions indefinitely,  but  the  creditor  must  apply  for  appointment  of  an  administra- 
tor in  default  of  any  other  applicant 

Same— Constmction  of  statntes.— Construed  in  Beebe  y.  Doster,  86  Kan. 
666,  14  Pac.  150,  holding  that  section  2  of  the  act  of  February  10,  1859,  amenda- 
tory of  the  Code  of  Civil  Procedure,  was  modified  by  section  28  of  the  act,  though 
passed  and  taking  effect  later,  and  must  be  construed  therewith,  and  that  the 
dicta  as  to  the  application  of  section  28  to  "special  casee"  hab  never  been  fol- 
lowed. 

V.3  K.N0TE8— 1 
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Implied  repeal  of  ■tatute—Creneral  and  special  lawi.— <!)ited  in  Sedg- 
wick Coanty  v.  City  of  Wichita,  62  Kan.  704,  64  Pac.  621,  as  to  repeal  of  gen- 
eral law  by  subsequent  special  law  inconsistent  therewith. 

3  KAN.  37,  McCBEART  t.  C0CKBII«I« 

Beoord  on  appeal.«Cited  in  Ryan  v.  Topekii  Bridge  Co.,  7  Kan.  207,  hold- 
ing, that  where  error  is  alleged  in  granting  a  new  trial,  the  record  must  af- 
firmatively show  that  none  of  the  grounds  alleged  were  sufficient  before  reversal 
can  be  had. 

3  KAK.  41,  BBOWN  t.  BBLMABPE 

Beoosnition    of    liastardF— Statute-AetroaotlTe    operation.,— Cited     in 

Hartinger  v.  Ferring  (C.  G.)  24  Fed.  15,  holding  that  a  statute  making  an  il- 
legitimate child  an  heir  of  the  father,-  when  recognised  by  him,  would  not  op- 
erate on  a  recognition  prior  to  its  enactment,  though  by  public  acts  in  pais 
and  by  judicial  determination,  where  the  father  had  died  before  the  act  was 
passed. 

Distinguished  in  Re  Jessup,  81  Gal.  408,  21  Pac.  976,  22  Pac.  742,  1028,  6  L. 
R.  A.  594,  holding  that,  under  a  statute  providing  for  the  legitimation  of  a 
bastard  by  the  father's  public  acknowledgment  and  other  acts  in  pais,  acts  be- 
fore the  passage  of  the  act  may  be  taken  into  account  in  connection  with  other 
acts  after  the  enactment. 

Same— Inl&eritanoe  by  recognised  bastard.—- Gited  in  Galdwell  v.  Miller, 
44  Kan.  12,  23  Pac.  946;  Hutchinson  Investment  Go.  v.  Galdwell,  152  U.  S.  65. 
14  Sup.  Gt.  504,  38  L.  Ed.  356— holding  that  the  sUtute  providing  that,  on  the 
death  of  a  pre-emptor,  the  location  may  be  completed  in  favor  of  his  heirs,  in- 
cludes in  the  word  "heirs**  an  illegitimate  child  who  has  been  recognized,  where 
the  local  statute  allows  such  a  child  to  inherit 

Gited  in  note  in  23  L.  R.  A.  754,  on  inheritance  by,  through,  or  from  illegiti- 
mate persons. 

T«j»ft^w  lands— Title— Treaty  and  statutes.— Gited  in  Swope  v.  Purdy,  Fed. 
Gas.  No.  13,704;  McGannon  v.  Straightiege,  32  Kan.  524,  4  Pac  1042— holding 
that  under  the  treaty  of  June  3,  1825  (7  Stat.  244),  with  the  Kansas  Indians  and 
Act  Gong.  May  26,  1860,  c  61,  §S  1-3,  12  SUt.  21,  the  legal  title  to  the  land 
reserved  for  certain  individuals  by  the  treaty  was  in  the  United  States  in  trust 
for  the  persons  named,  so  that  a  deed  by  one  of  them  passed  no  title. 

3  KAN.  54,  CBANE  t.  GII.ES 

Appeal— Nature.— Oited  in  Auditor  of  State  v.  Atchison,  T.  &  S.  F.  R.  R. 
Go.,  6  Kan.  500,  7  Am.  Rep.  575,  as  to  the  nature  of  appellate  jurisdiction;  Nash 
V.  Gity  of  Glen  Elder,  74  Kan.  756,  88  Pac  62,  as  to  the  meaning  of  the  word 
"appeal." 

3  KAN.  55,  TOPEKA  BBIDGE  CO.  T.  CUMMIN68 

Corporations— Assessment  on  stock  snbsoripti6ns.-<}ited  in  San  Ber- 
nardino Inv.  Go.  V.  Merrill,  108  Gal.  490,  41  Pac.  487,  as  to  whether  the  entire 
capital  stock  of  a  corporation  must  be  subscribed  for  before  assessments  may 
be  levied  on  the  subscriptions  taken. 

Held  inapplicable  in  Hunt  v.  Kansas  &  M.  Bridge  Go.,  11  Kan.  412,  in  view 
of  the  charter  authority  to  commence  business  when  a  certain  percentage  of 
stock  was  subscribed  for. 

Gited  in  note  in  93  Am.  St.  Rep.  369,  on  liability  to  corporationg  of  subscrib- 
ers to  stock. 

Same— Orsanisation.-Oited  in  Goal  Go.  v.  Settle,  54  Kan.  424,  38  Pac.  483, 
as  to  when  a  corporation  is  "organized.' 
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3  KAH.  78,  COOFBR  t,  ABU^nLOJH^ 

Apyellste  JBiriadietioiu-  CiUd  in  Bo«tiek  ▼.  Board  of  County  Gom*rs  of 
Noble  County,  19  Old.  92,  91  Pac.  1125,  holding  that  on  appeal  the  reviewing 
court  has  no  jurisdiction  if  the  lower  tribunal  had  none,  and  can  examine  only 
questions  raised  below. 

3  KAH.  80,  ODEIX  ▼.  SARGENT 

Motion  for  new  trial— Necessity  for  filing  in  time.-^Jited  in  Mitchell 
V.  Milhoan,  11  Kan.  617;  Fowler  v.  Young,  19  Kan.  150;  Mercer  v.  Ringer,  40 
Kan.  189,  19  Pac.  670;  United  States,  ex  rel.,  v.  Choctaw,  0.  &  G.  R.  Co.,  3 
Okl.  404,  41  Pac.  729;  City  of  Perry  v.  National  Sewing  Machine  Co.,  13  Okl. 
211,  74  Pac.  189;  Kent  v.  Upton,  3  Wyo.  44,  2  Pac.  234;  McKinney  v.  State, 
3*  Wyo.  719,  30  Pac.  293,  16  L.  R.  A.  710— holding  that,  when  the  motion  for 
new  trial  was  not  filed  in  time,  errors  at  the  trial  cannot  be  reviewed  by  the 
Supreme  Court;  Nesbit  v.  Hines,  17  Kan.  316,  holding  that  a  motion  for  new 
trial  not  filed  in  time  must  be  denied. 

Same— Extension  of  time  to  file.— Cited  in  City  of  Osborne  v.  Hamilton, 
29  Kan.  1,  holding  that  a  motion  for  new  trial  for  errors  at  the  trial,  not  filed 
within  three  days  after  verdict  and  without  excuse  for  delay,  except  that  a  mo- 
tion for  judgment  on-  the  special  findings  was  pending,  is  a  nullity;  Kent  v.  Up- 
ton, 3  Wyo.  45,  2  Pac.  234,  holding  that  a  motion  to  extend  the  statutory  time 
for  making  a  motion  for  new  trial  is  nnknown,  and,  even  if  granted,  is  wholly 
inoperative. 

Same— Presnmption  as  to  time  of  filing.— Cited  in  Lucas  v.  Sturr,  21  Kan. 
480,  holding  that  a  motion  for  new  trial  on  the  ground  that  the  decision  was 
against  the  law  and  the  evidence,  shown  by  the  record  to  have  been  denied  five 
days  after  the  decision  was  rendered,  but  not  shown  to  have  been  made  within 
the  three  days  required  by  statute,  must  be  presumed  to  have  been  made  the 
day  when  ruled  on,  and  hence  presented  nothing  for  review. 

3  KAN.  65,  KTKENDAIX  t.  CLINTON 

Description  of  land— Snffioieney.— Cited  in  McCullongh  r.  Olds,  108  Cal. 
529,  41  Pac.  420,  holding  untenable  an  objection  to  a  description  of  land  that  it 
did  not  give  the  state,  county,  or  city  where  located,  if  the  property  could  still 
be  located. 

Review  by  district  court  of  Justice**  mling— Necessity  of  exception.— 

Cited  in  Lee  v.  Loveridge,  11  Kan.  485,  holding  that  exceptions  to  a  justice's 
ruHngs  on  motion  for  a  continuance  is  essential  to  review  in  the  district  court. 

3  KAN.  88,  STATE  EX  REL.  PRICE  t.  CARNET 

Cited  in  Rosenthal  v.  State  Board  of  Canvassers,  60  Kan.  129,  32  Pac  129, 
19  L.  R.  A.  157. 

Mandamus— Necessity  of  demand  and  refusal.— Cited  in  Dobbs  ▼.  Stauf- 
fer,  24  Kan.  127,  holding  demand  and  refusal  conditions  precedent  to  mainte- 
nance of  mandamus. 

Same— Necessity  tbat  defendant  be  actually  in  def ault.-^ited  in  State 
ex  rel.  Shaw  v.  Wyandotte,  4  Kan.  430;  State  ex  rel.  Piper  ▼.  Gracey,  11  Nev. 
223 — holding  that  mandamus  to  compel  performance  of  a  duty  will  not  lie  in 
advance  of  the  time  when  the  duty  should  be  performed,  though  defendant  re- 
fuses to  perform. 

Distinguished  in  State  ex  reL  y.  Chicago,  B.  &  Q.  R.  Co.,  85  Kan.  649,  118 
Pac.  872,  holding  that  a  peremptory  writ  should  not  be  denied  because  the  pro- 
ceedings were  begun  prematurely,  where  tlM  time  lor  performance  i»  pMsed  and 
defendant  still  refusee  to  act. 
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3  KAK.  96,  STATE  ,BX  BEI<.  PRICE  t.  IAWBEKOE 

Separation  of 'departmeiits  of  tlie  KOTomnieat,— Cited  in  Martin  t.  Ing- 
ham, 38  Kan.  041,  17  Pac.  162,  on  the  question  of  the  right  of  the  courts  to  in- 
terfere with  the  executive  department  of  the  goyemment. 

Supreme  Coiir1>— Origilnal  Juriediction,— Cited  in  note  in  58  Ix  R.  A«  843, 

867,  on  original  jurisdiction  of  court  of  last  resort  in  mandamus. 

3  KAN.  102,  STATE  ▼.  CARMIOHAZX 

Appeal  by  state  in  eriminal  oases.— Cited  in  State  v.  Crosby,  17  Kan. 
396;  State  v.  Phillips,  33  Kan.  100,  5  Pac.  436;  State  v.  Moon,  45  Kan.  145, 
25  Pac.  614;  State  v.  Smith,  49  Kan.  358,  30  Pac  522;  State  v.  Lee,  49  Kan. 
570,  31  Pac.  147;  State  v.  Hickerson,  55  Kan.  133,  39  Pac  1045;  State  v.  Rook, 
61  Kan.  382,  59  Pac  653,  49  L.  R.  A.  186— holding  that  no  appeal  lies  by  the 
prosecution  in  a  criminal  case  after  verdict  for  defendant 

Cited  in  note  in  19  L.  R.  A.  347,  on  right  of  state  to  appeal  in  a  criminal 
case. 

Setting  aside  verdlet  of  aeqnittal.— Cited  in  note  in  27  Am.  Dec  478,  on 
power  to  set  aside  verdict  of  acquittal. 

3  KAN.  104,  Cmr  OF  ATCHISON  ▼.  BUTCHER 

Mnnieipal  aid  to  railroad*— Power  to  anthorise.— Cited  in  Leavenworth 
County  V.  Miller,  7  Kan.  479,  12  Am.  Rep.  425;  State  ex  reL  St  Joseph  &  D. 
C.  R.  Co.  V.  Nemaha  County,  7  Kan.  542 — holding  as  to  power  of  Legislature  to 
authorize  muuicipalities  to  subscribe  in  aid  of  railroads. 

Held  inapplicable  in  City  of  Belleville  v.  HalloweU,  41  Kan.  '  ^2,  21  Pac  1(«, 
to  the  proposition  that  an  ordinance  vacating  an  alley  on  petition  of  all  prop- 
erty owners  interested  was  invalid,  because  it  made  no  provision  for  ascertain- 
ing the  damages  caused. 

CnratiTo  aete— Mnnieipal  contraete.— Cited  in  note  in  80  Am.  Dec.  734, 
on  power  of  Legislature  to  validate  invalid  municipal  contracts;  in  27  L.  R.  A. 
698,  on  statutes  legalizing  invalid  municipal  contracts. 

3  KAN.  123,  CUSIC  t.  DOUGLAS,  87  AM.  D£C.  458 

Homestead  exemption— Validity.— Cited  in  Root  v.  McGrew,  3  Kan.  215; 
Watkins  v.  Glenn,  55  Kan.  417,  40  Pac.  316  (dissenting  opinion)— holding  valid 
the  homestead  exemption  under  the  Kansas  Constitution;  Deering  v.  Boyle,  8 
Kan.  525,  12  Am.  Rep.  480,  aa  to  validity  of  exemption  laws  as  impairing  the 
obligation  of  contracts;  Towle  v.  Towle,  81  Kan.  675,  107  Pac.  228,  27  L.  R. 
A.  (N.  S.)  550,  as  to  powers  of  Legislature  over  homestead  and  exemption  laws. 

Same— RetroaetiTo  operation.— Cited  in  note  in  45  Am.  Dec.  252  (par.  2), 
on  retroactive  construction  of  homestead  exemption  laws. 

Same— Lies  for  improvements*— Cited  in  note  in  45  Am.  St.  Rep.  384,  385, 
on  lien  on  homesteads  for  improvements. 

Effect  of  state  conetitntional  prohibition  of  intozicante  on  territorial 
liqnor  lioense.— Cited  in  Arie  v.  State,  23  Okl.  166,  100  Pac  23 ;  s.  c  1  Okl. 
Cr.  250,  666,  100  Pac  23,  33— holding  that  the  adoption  of  the  stote  Constitu- 
tion, including  the  section  prohibiting  the  manufacture  and  sale  of  intoxicants, 
terminated  all  rights  to  sell  liquors  under  a  territorial  license,  in  spite  of  the 
section  of  the  Constitution  saving  "existing  rights,    *    *    *    contracts  or  claims." 

3  KAN.  134,  JONES  t.  EISLEB 

Blatnrity  of  note,  dnebill,  ete«-^ted  in  Palmer  ▼•  Hummer,  10  Kan.  464, 
15  Am.  Rep.  853,  holding  that  a  note  for  the  purchase  price  of  a  patent  right. 
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which  promises  to  pay  the  same  in  six  months  or  as  soon  as  the  maker  oouUl 
with  diligence  make  the  money  oat  of  such  patent  right,  is  due  in  six  months 
from  its  date;  Getto  v.  Binkert,  55  .Kan.  617,  40  Pac.  925,  holding  that  a  note 
containing  a  condition  that  it  was  to  be  paid  out  of  the  sale  of  certain  lots  would 
be  dne  in  a  reasonable  time;  Benton  ▼.  Benton,  78  Kan.  366,  97  Pac.  378,  27  L. 
R.  A«  (N.  S.)  300,  130  Am.  St  Rep.  376,  holding  that  a  promise  to  pay  "as 
soon  as  I  can'*  was  a  promise  to  pay  in  a  reasonable  time. 

Held  inapplicable  in  Rollins  v.  Denver  Club,  43  Colo.  345,  96  Pac  188,  where, 
in  addition  to  promise  of  payment  at  the  convenience  of  the  maker,  the  payee 
also  agreed  not  to  deiiiand  payment  till  the  maker  could  prudently  discharge  the 
certificate  out  of  its  surplus  revenues. 

Distinguished  in  Cassidy  v.  Taylor,  4  Okl.  516,  46  Pac  560,  holding  that  a 
duebill  for  the  payee's  interest  in  the  profits  of  a  grading  contract,  expressly 
made  payable  "when  Fair  Association  settles  with"  the  maker,  is  not  due  until 
the  money  is  received  by  the  maker. 

Cited  in  note  in  27  L.  R.  A.  (N.  S.)  304,  on  effect  of  promise  to  pay  "as  soon 
as  he  (promisor)  can.*' 

Sane— Aji  aJfeetlas  the  mnnliig  of  Umitatioiis.— Cited  in  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Burlingame  Township,  36  Kan.  628,  14  Pac.  271,  59  Am.  Rep. 
578,  holding  that,  where  some  act  is  required  of  a  claimant  to  complete  his  cause 
of  action,  e.  g.,  a  demand,  such  act  cannot  be  delayed  indefinitely,  but  must  be 
performed  within  a  reasonable  time,  and  limitations  will  run  from  that  time, 
whether  performed  or  not. 

3  KAN.  141,  BICE  ▼.  STATE 

Proper  mode  of  attackliig  iadictinent,— Cited  in  State  v.  Jessup,  42  Kan. 
422,  22  Pac.  627;  State  v.  Ashe,  44  Kan,  84,  24  Pac.  72;  Ft.  Scott  v.  Dunker- 
ton,  78  Kan.  180,  96  Pac.  50— holding  that  a  motion  in  a  criminal  case  to  ex- 
clude all  evidence  for  defects  in  the  indictment  is  properly  denied,  the  proper 
remedy  being  by  motion  to  quash  before  verdict,  and  after  verdict  in  arrest 

Allesatlons  of  indietmeiit  for  g:am1>li]ie.— Cited  in  State  v.  Stillwell,  16 
Kan.  24,  holding  that  an  iuciictment  for  pla^'ing  cards  for  money  is  not  sufficient 
under  the  statute  prohibiting  betting  on  a  gambling  device,  for  cards  must  be 
charged  to  be  a  gambling  device;  Foster  v.  Territory,  1  Wash.  411,  25  Pac.  459, 
holding  as  to  the  sufficiency  of  an  indictment  for  permitting  the  game  of  faro 
to  be  dealt  on  the  premises. 

Criminal  liability  for  keeping  an  illegal  resort.^Cited  in  State  v.  Stan- 
dish,  37  Kan.  643,  16  Pac.  66,  as  to  the  liability  of  one  keeping  a  clubroom  or 
other  place  for  illegally  dist>ensing  intoxicants. 

Validity  of  statutes  conferring  powers  on  probate  oonrts.— Cited  in 
Re  Johnson,  12  Kan.  102,  holding  the  statutes  conferring  power  on  the  probate 
courts  to  entertain  applications  for  the  purchase  of  school  lands  are  not  un- 
constitutional. 

Pnnisbment  of  erime— Conflict  between  city  ordizumce  and  statute,— 

Cited  in  To-peka  v.  Kaynor,  8  Kan.  App.  279,  55  Pac.  509,  holding  that  fact 
that  the  Legislature  has  made  an  act  a  crime  by  statute  does  not  prevent  the 
same  act  from  being  punishable  under  a  city  ordinance,  where  the  city  has  been 
empowered  to  pass  such  an  ordinance. 

Cited  in  notes  in  34  Am.  Dec.  642,  on  limitations  on  power  of  municipality  to 
pass  ordinances  or  by-laws;  in  1  L.  R.  A.  (N.  S.)  384,  on  municipal  legisla- 
tion on  subjects  covered  by  state  laws;  in  17  L.  H.  A.  (N.  S.)  57,  on  power  of 
municipality  to  punish  act  also  an  offense  under  state  lai7* 
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3  KAK.  172,  SniPSOK  t.  MtTllDEfi 

Cited  in  Meskimen  v.  Day,  35  Kan.  46,  10  Pac.  14. 

Vendor's  liea  after  ooBTeyaaoe.— Affirmed  in  Brown  ▼.  Simpson,  4  Elan. 
76  (subsequent  appeal  in  same  case). 

Cited  in  Shellabarger  v.  Binns,  18  Kan.  345;  Fuller  y.  Irvin,  1  Kan.  App.  248* 
42  Pac.  1004;  Trustees  &  Ins.  Co.  y.  Bowling.  2  Kan.  App.  770,  44  Pac.  42; 
Frame  y.  Sliter,  29  Or.  121,  45  Pac.  290,  34  L.  R.  A.  690,  54  Am.  St.  Kep.  781; 
Smith  V.  Allen,  18  Wash.  1,  50  Pac.  783,  39  L.  R.  A.  82,  63  Am.  St  Rep.  864— 
holding  that  the  grantor  in  an  absolute  deed  has  no  implied  vendor*s  lien  for 
the  unpaid  purchase  price;  Greeno  v.  Barnard,  18  Kan.  518,  holding  that,  as 
there  is  no  vendor's  lien  for  unpaid  purchase  money,  a  judgment  for  purchase 
money  of  land,  declaring  it  a  lien  on  the  land  and  directing  its  sale,  was  im- 
proper. 

Distinguished  in  Stevens  v.  Chadwick,  10  Kan.  406,  15  Am.  Rep.  340,  holding 
that  the  vendor  in  a  title  bond,  agreeing  to  convey  on  payment  of  certain  notes 
specified,  and  reserving  a  right  to  forfeit  the  bond  on  nonpayment  of  any  of 
them,  has  a  lien  for  the  purchase  money  unpaid;  Smith  v.  Rowland,  13  Kan. 
245,  holding  that  a  vendor's  lien  for  the  parohase  price  may  be  expressly  re- 
served in  a  deed. 

Held  inapplicable  in  First  National  Bank  v.  Jaffray,  41  Kan.  604,  21  Pac  242, 
to  the  question  whether  an  absolute  deed  could  be  held  a  mortgage. 

Cited  in  note  in  12  Am.  Dec.  262,  on  vendor's  lien. 

Ezeeution  of  deeds— Keoesslty  of  aeknowledinnent.-^ited  in  Ogden  v. 
Walters,  12  Kan.  282;  Missouri  Pac.  Ry.  Co.  v.  Houseman,  41  Kan.  300,  21 
Pac.  284;  Stinson  v.  Geer,  42  Kan.  520,  22  Pac  586— holding  that  a  deed  is 
valid,  though  not  aclmowledged;  Clark  v.  Akers,  16  Kan.  166,  holding  that  the 
acknowledgment  is  no  part  of  the  execution  of  a  deed. 

Cited  in  note  in  55  Am.  Dec  412  (par.  2),  on  invalidity  of  deed  signed  or 
sealed. 

Applleation  of  rnles  of  eoau&oa  law.—- Cited  in  Baker  v.  Stewart,  40  Kan. 
442,  19  Pac.  904,  2  L.  R.  A.  434,  10  Am.  St.  Rep.  213  (dissenting  opinion),  as 
illustrating  the  fact  that  the  court  has  been  fearless  in  disregarding  doctrines 
applicable  only  to  a  more  complex  organization  of  society;  Bunting  v.  Speek,  41 
Kan.  424,  21  Pac.  288,  3  L.  R.  A.  690,  as  illustrating  the  fact  that  the  tendency 
of  the  court  has  been  to  simplify  by  its  rulings  the  complexities  of  the  common 
law  of  real  property. 

3  KAK.  186,  HIlfES  t.  LEAVENWOBTH  CITT 

Cited  in  Kansas  City  v.  Silver,  74  Kan.  851,  85  Pac  805. 

Unifornilty  of  taxation.— Cited  in  Com'rs  of  Ottawa  County  v.  Nelson,  19 
Kan.  234,  27  Am.  Rep.  101;  Com'rs  of  Franklin  County  v.  City  of  Ottawa,  49 
Kan.  747,  31  Pac  788,  33  Am.  St  Rep.  396;  In  re  Page,  60  Kan.  842,  58  Pac 
478,  47  Ia  R.  A.  68;  Jones  v.  Holzapfel,  11  Okl.  405,  68  Pac  511— holding  that 
the  constitutional  requirement  that  assessments  and  taxes  shall  be  at  an  equal 
and  uniform  rate  does  not  apply  to  special  assessments  or  taxes  for  street  im- 
provements ;  City  of  Newton  v.  Atchison,  31  Kan.  161,  1  Pac.  288,  47  Am.  Rep. 
486,  nor  to  license  or  occupation  taxes;  Graham  v.  Com'rs  of  Chautauqua 
County,  31  Kan.  473,  2  Pac.  549,  holding  that  a  statute  providing  for  the  taxa- 
tion of  cattle  brought  into  the  state  between  March  1st  and  December  Ist  of 
any  year  violates  the  constitutional  requirement  of  uniformity  in  taxation; 
Marion  &  M.  Ry.  Co.  v..  Champlin,  87  Kan.  682,  16  Pac  222,  holding  that  a 
statute  directing  the  levy  of  a  tax  on  citizens  of  each  township  for  certain  pur- 
poses infringes  the  rule  of  uniformity  of  taxation,  as  exempting  the  property  nf 
nonresidents  and  of  persons  or  corporations  not  citizens;   Elevator  Co.  v.  Stew- 
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art,  50  Kan.  378,  92  Pac.  38,  holding  that  the  uniform  and  eqnal  rate  of  taza*- 
tion  required  by  the  Constitution  requires  merely  uniformity  aad  equality  over 
each  taxing  district;  Missouri  River,  Ft.  S.  &  G.  R«  Co.  y.  Morris,  7  EZan.  210, 
holding  that  the  Legislature  has  provided  for  assessment  and  taxation  of  all 
property  at  an  equal  and  uniform  rate,  as  required  by  the  Constitution;  Western 
Union  Telegraph  Co«  v.  Howe,  180  Fed.  44,  106  0.  C.  A.  398,  as  to  the  meaning 
of  the  word  "assessment"  in  article  11,  f  1,  of  the  Constitution. 

Si^ecial  assesBmeiits— Mode  of  assessineiit.— Cited  in  Leavenworth  County 
V.  Miller,  7  Kan.  479,  12  Am.  Rep.  425,  holding  that  the  cost  of  a  street  improve- 
ment may  be  all  charged  against  the  owners  of  abutting  property;  City  of  Ot- 
tawa V.  Barney,  10  Kan.  270,  holding  constitutional  the  requirement  that  the 
cnst  of  a  street  improvement  must  be  charged  on  the  lots  of  the  adjacent  block 
as  far  back  as  the  center  of  the  block;  Newman  v.  City  of  Emporia,  41  Kan. 
583,  21  Pac.  593,  holding  valid  the  plan  of  assessing  property  for  street  improve- 
ments; Simpson  v.  Kansas  City,  46  Kan.  438,  26  Pac  721,  holding  that  special 
assessments  for  street  improvements  must  be  levied  on  all  the  property  adjacent 
thereto  for  the  cost  of  the  entire  work,  and  the  cost  of  the  work  in  front  •f 
each  parcel  cannot  be  assessed  on  it;  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Peterson, 
5  Kan.  App.  103,  48  Pac.  877,  holding  that  any  tax  which  the  Legislature  may 
impose  it  may  authorize  a  municipality  to  impose. 

Same— Discretion  of  Jjegislflitiire.— Cited  in  City  of  Newton  v.  Atchison, 
31  Kan.  151,  1  Pac.  288,  47  Am.  St.  Rep.  480;  WuU  v.  Kansas  City,  77  Kan. 
358,  94  Pac.  207;  Lent  v.  Portland,  42  Or.  488,  71  Pac.  645-holding  that  the 
constitutional  provision  requiring  a  general  law  for  the  organization  of  cities, 
etc.,  restricting  their  powers  of  taxation  and  assessment  so  as  to  prevent  abuse, 
leaves  the  extent  of  the  restriction  entirely  to  the  Legislature. 

Same— Property  liable.— Cited  in  Todd  v.  Atchison,  9  Kan.  App.  251,  59 
Pac  676,  holding  that,  though  the  word  "taxation,"  as  used  in  article  11.  §  1. 
of  the  Constitution,  does  not  include  special  assessments,  yet  the  same  word, 
as  used  in  article  15,  §  9,  relating  to  liability  of  homesteads  to  be  sold  for  taxes, 
leaves  them  liable  to  special  assessments  for  street  improvements. 

Same— Procedure.— Cited  in  Shrcves  v.  Gibson,  76  Kan.  709,  92  Pac.  584, 
holding  that  assessment  of  property  for  general  taxation  aad  taxation  by  spe- 
cial assessment  are  so  far  different  in  character  that  an  appeal  to  the  courts 
may  be  authorized  in  the  latter  cases;  Soule  v.  Seattle,  6  Wash.  315,  33  Pac. 
384,  1080,  holding  that  a  reassessment  may  be  made  after  an  assessment  for 
a  street  improvement  has  been  held  invalid. 

Ooeupation  tax— ^Reaaonableneas  of  license  fee.— Held  not  applicable  in 
City  of  Lyons  v.  Cooper,  39  Kan.  324,  18  Pac.  296,  on  the  point  whether  a  li- 
cense fee  imposed  on  druggists  was  reasonable,  as  required  by  statute. 

3  KAK.  205,  KAIiLMAir  t.  ITKITED  STATIES  EXP.  CO. 

Neglisenoe  of  carrier^Burden  of  proof.— Cited  in  Kansas  Pac.  Ry.  Co. 
V.  Reynolds,  8  Kan.  623;  St  Louis,  K.  C.  &  N.  R.  Co.  v.  Piper,  13  Kan.  505— 
holding  that,  where  there  is  a  contract  between  a  shipper  of  goods  and  the  car- 
rier restricting  the  carrier's  liability,  the  burden  of  proving  the  carrier's  negli- 
gence is  on  the  shipper. 

Cited  in  note  in  97  Am.  Dec.  411,  on  burden  of  proof  as  to  cause  of  loss  by 
carrier. 

Limitation,  of  liability  for  neglisence.— Cited  in  Merchants'  Dis.  &  Trans. 
Co.  V.  Comforth,  3  Colo.  280,  25  Am.  Rep.  757;  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  V.  Simpson,  30  Kan.  646,  2  Pac.  821,  46  Am.  Rep.  104— holding  that  a 
common  carrier  may  not  stipulate  for  exemption  from  liability  for  the  negligence 
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of  itself  or  its  employes;  Pacific  Express  Co.  ▼.  Foley,  46  Kan.  457,  28  Pac. 
665,  12  L.  R.  A.  799,  26  Am.  St.  Rep.  107,  holdinc  that  a  common  carrier  may 
contract  with  a  shipper  that  its  liability  for  loss  or  damage  sluUH  not  exceed  a 
specified  amount,  unless  a  different  amount  as  the  value  of  the  property  is  in- 
serted in  the  bill  of  lading;  Spragne  y.  Missouri  Pac.  Ry.  Co.,  34  Kan.  347,  8 
Pac  465,  holding  that  a  carrier  may  impose,  as  a  condition  precedent  to  any  lia- 
bility for  negligent  injury  to  live  stock  shipped,  that  notice  of  the  claim  shall  be 
given  in  writing  before  the  animals  are  taken  away  or  mingled  with  others. 

Cited  in  note  in  32  Am.  Dec.  504,  on  limitation  of  carrier*8  liability;  in  88 
Am.  ^St.  Rep.  96,  110,  111,  123,  on  limitation  of  carrier's  liability  in  bills  of 
lading;  in  14  L.  R.  A.  434,  on  carrier's  power  to  limit  amount  of  liability  for 
negligence;  in  18  L.  R.  A.  527,  on  right  of  common  carrier  to  limit  common-law 
liability  by  contract  in  absence  of  negligence. 

Express  oompanles— ]>«ties«^-Cited  in  note  in  61  Am.  St  Rep.  864^  968, 
383,  on  duties  of  express  companies  as  common  carriers. 

3  KAH.  ZIZ,  OOFF  t.  RU88EIX 

Default  Jndsmen^— Proof  of  ease  before  tine  Jiftclco**-<l!ited  in  Union  Pac 
R.  Go.  V.  Homey,  5  Kan.  340,  holding  that,  where  defendant  fails  to  appear 
when  the  case  is  called  for  trial,  plaintiff  may  waive  a  Jury  and  submit  his  proofs 
to  the  court. 

Cited  in  note  in  20  Ia  R.  A.  (N.  S.)  15,  on  necessity  of  jury  to  compute  dam- 
ages on  default  judgment. 

Issue  of  sumiiioiis— Befeots  in  prnoipe.— Cited  in  Manspeaker  v.  Bank  of 
Topeka,  4  Kan.  App.  768,  46  Pac  1012,  holding  that,  the  summons  having  been 
in  fact  issued,  it  was  immaterial  that  the  praecipe  was  not  signed  by  plaintiff's 
attorney;  State  Life  Ins.  Co.  of  Indianapolis  v.  Oklahoma  City  Nat.  Bank,  21 
Okl.  823,  97  Pac.  574,  holding  that  the  fact  that  the  summons  served  on  defend- 
ant was  issued  on  a  prtecipe  filed  by  a  codefendant,  instead  of  by  the  plaintiff, 
was  immaterial. 

Cited  in  note  in  20  L.  R,  A.  426,  on  effect  of  writ  or  process  bsued  without 
seal  of  court. 

3  KAH.  215,  BOOT  ▼.  MoOBEW 

Homestead  ezemptioi&s— Impairment  of  contraot.^^ited  in  note  in  87 
Am.  Dec.  464  (par.  3),  on  impairment  of  contract  obligations  by  retroactive 
homestead  laws. 

3  KAN.  217,  BUTCHER  ▼.  AUIJ> 

Part&ei^— Compensatlon.'Cited  in  note  In  17  L.  R.  A.  (N.  S.)  391,  415,  on 
right  of  partner  to  compensation  for  services  to  partnership. 

3  KAN.  221,  BUBNES  ▼.  MoCUBBIN,  87  AM.  DEC.  468 

Forfeiture  of  contract  for  breach  of  condition.— Cited  in  Union  Pac.  Ry. 
Co.  V.  Travelers'  Ins.  Co.,  83  Fed.  676,  28  C.  C.  A.  1;  Rose  v.  Lanyon,  68  Kan. 
126,  74  Pac.  625 — on  the  question  of  forfeiture  of  a  lease  for  the  lessee's  breach 
of  a  condition  therein;  Kauffman  v.  Raeder,  108  Fed.  171,  47  C.  C.  A.  278,  54 
L.  R.  A.  247,  on  the  question  whether  breach  of  a  covenant  wliich  does  not  go 
to  the  whole  consideration  of  the  contract  will  warrant  the  other  side  in  rescind- 
ing. 

Unlawful  detainer,— Cited  in  not«  in  120  Am.  St.  Rep.  51,  on  unlawfol  de* 
tainer. 
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8  KAH.  227,  BOSTOH  t.  WBIOHT 

Appeals  ia  mttaolunent  oases.— ^ited  in  Gates  y.  Sanders,  13  Kan.  411, 
holding  that  an  attachment  is  merely  auxiliary,  so  that  an  appeal  only  from  the 
judgment  will  not  bring  np  the  dissolution  of  the  attachment;  Batcher  v.  Taylor, 
18  Kan.  558,  holding  that  a  justice's  order  dissolTing  an  attachment  is  not  a 
final  judgment,  so  as  to  be  appealable. 

BvAcienoy  of  notioe  to  defendant  served  by  publication  in  attaob- 
ment  oase.^Cited  in  Rapp  y.  Kyle,  26  Kan.  89,  holding  that  a  notice  to  a  de- 
fendant, seryed  by  publication,  that  an  attachment  had  been  leyied  on  his  prop- 
erty, was  not  fatally  defective  because  it  did  not  state  that,  in  case  of  his  de- 
fault, an  order  for  the  sale  of  the  attached  property  would  be  entered. 

Action  for  wronef nl  attacbnient^-Tinie  to  sne.--Cited  in  Kerr  y.  Reece, 
27  Kaa.  469,  holding  that  an  action  for  wrongful  attachment  may  be  begun  as 
soon  as  the  attachment  is  dissolved,  though  the  main  action  is  not  yet  deter- 
mined. 

Wbo  may  move  to  disebarge  attacbment.— Distinguished  in  Bank  of  Santa 
F6  V.  Haskell  County  Bank,  54  Kan.  375,  38  Pac  485,  holding  that  a  judgment 
creditor,  whose  execution  has  been  levied  on  property  of  the  debtor,  subject  to 
a  prior  attachment,  may  move  to  discharge  the  attachment,  though  he  cannot 
come  into  the  main  action. 

Intervenins  parties— I^iterest  in  litigation.— Cited  in  Goodrich  y.  Wil- 
liamson, 10  Okl.  588,  63  Pac.  974,  holding  that,  in  an  action  by  the  transferee 
of  a  note  against  the  maker,  a  creditor  of  the  husband  of  the  payee  could  not 
intervene,  claiming  that  the  note  was  made  to  the  payee  in  fraud  of  her  hus- 
band's creditors,  and  praying  that  the  proceeds  of  the  note  be  given  to  .the  in- 
tervener. 

Cited  in  note  in  23  L.  R.  A.  (N.  S.)  541,  on  right  of  other  claimants  of  prop- 
erty to  Intervene  in  attachment  , 

3  KAN.  231,  GARRETT  ▼.  WOOD 

Jurisdiction  of  Jnstioe  in  repleTin—DeternUnation.— Cited  in  Leslie  v. 
Reber,  4  Kan.  315.  holding  that  the  proof  of  value,  and  not  the  action  of  the 
appraisers,  determines  the  jurisdiction  of  the  justice  of  the  peace  in  replevin. 

Form,  of  jndfi;ment  for  defendant  in  replevin.— Cited  in  Hall  v.  Jenness 
&  Cohen,  6  Kan.  356,  holding  that  a  judgment  for  defendant  in  replevin,  where 
the  property  has  been  delivered  to  plaintiff,  must  be  in  the  alternative,  for  a 
return  of  the  property,  or  for  its  value  if  return  cannot  be  had. 

Measure  of  damases  for  wronsfnl  attacbment«— Cited  in  Brasher  y. 
Holtz,  12  Colo.  201,  20  Pac.  616,  holding  that  where  judgment  is  rendered  for 
the  claimant  of  attached  property,  and  it  cannot  be  returned,  the  damages  are 
the  value  of  the  property  at  the  time  of  levy,  with  interest,  and  not  the  value 
of  the  use  for  the  time  of  detention. 

3  KAN.  237,  McCARTT  ▼•  BAUER 

Obligation  of  professional  n&en  to  tbeir  entployers*— Cited  in  Branner 
y.  Stormont,  9  Kan.  51,  as  to  the  implied  contract  of  a  surgeon  as  to  his  skill 
and  the  care  to  be  given  the  patient. 

Officers— Iiiabilities.— Cited  in  note  in  90  Am.  Dec.  780,  781,  on  liability  of 
officer  to  individual  for  failure  to  perform  public  duties. 

3  KAir.  242,  SHAW  ▼.  »£ABS 

Elements  of  tender.— Cited  in  Latham  y.  Hartford,  27  Kan.  249,  holding 
that  an  offer  to  pay  a  certain  sum  to  avoid  trouble,  coupled  with  a  denial  of  any 
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liability,  is  not  a  tender  which  entitles  the  plaintfff  to  a  Jodfinent  lor  the  sum 
offered. 
Cited  in  note  in  77  Am.  Dec.  476,  on  sufficiency  of  tender. 

3  KAH.  044,  SWARTZEI.  ▼.  DST 

ReTiew  of  discretion  of  trial  eonrt  ma  to  ordor  of  trial.«<!ited  In  SL 
Joseph  &  D.  G.  R.  Co.  v.  Dryden,  17  Kan.  278,  holding  that  the  refusal  to  open 
the  case  to  allow  plaintiff  to  put  in  further  evidence,  after  a  demurrer  to  the 
evidence  had  been  sustained,  was  a  matter  in  the  discretion  of  the  trial  court, 
and  not  reviewable  except  in  case  of  abuse. 

ReTiew  of  amount  of  daautsos*— Cited  in  Choctaw,  O.  A;  G.  R.  Co.  v. 
Burgess,  21  Okl.  653,  97  Pac.  271,  to  the  point  that  a  judgment  for  damages  will 
be  reversed  when  they  are  greatly  excessive,  or  so  much  so  as  to  indicate  pas- 
sion or  prejudice  in  the  jury. 

Cited  in  note  in  26  L.  R.  A.  392,  on  power  of  appellate  court  over  verdict  for 
excessive  damages. 

libel  and  slander— Jus tilloation.— Cited  in  note  in  91  Am.  St  Rep.  299, 
on  justification  in  slander  and  libel. 

Same— Cliarse  of  nnoliastity.— Cited  in  note  in  24  L.  R.  A«  (N.  S.)  591,  on 
slander  and  libel  in  charging  woman  with  unchastity. 

Same— Trnth  aa  defenaOii— Cited  in  note  in  31  L.  R.  A*  (N.  S«)  144,  on 
truth  as  defense  to  civil  action  for  defamation* 

3  KAN.  260,  STATS  ▼.  BARHBTT,  87  AM.  DEO.  471 

Information— Necessity   of  allegins   preliminary   ezamination.^^ited 

in  State  v.  Finley,  6  Kan.  366;  State  v.  Geer,  48  Kan.  752,  30  Pac.  ^6— holding 
that  an  information  need  not  allege  that  accused  has  had  a  preliminary  exam- 
ination, though  he  must  have  had  one  in  fact. 

Same— An&endment.— Cited  in  State  v.  Cooper,  31  Kan.  505,  3  Pac.  429, 
holding  that,  where  the  information  charges  a  crime  in  the  past  tense,  but  al- 
leges the  date  of  commission  as  subsequent  to  the  date  of  the  information,  it 
may  properly  be  amended. 

Same— I«ansna8:e  of  atatnte.— Cited  in  State  v.  Foster,  30  Kan.  365,  2  I^c 
62S,  holding  that  an  information  charging  that  defendant  did  pass,  utter,  and 
publish  as  true,  does  not  charge  mere  conclusions,  but  facts,  and,  being  in  the 
language  of  the  statute,  is  sufficient;  State  v.  Beverlin.  30  Kan.  611,  2  Pac.  630, 
holding  that  an  information  charging  that  defendant  "did  commit  an  assault  and 
battery"  was  not  open  to  the  objection  that  it  charged  a  mere  conclusion,  though 
the  statute  used  the  words  "assault  and  beat";  State  v.  Morrison,  46  Kan.  679, 
27  Pac.  133,  holding  that  the  information  need  not  uae  the  exact  language  of 
the  statute,  but  other  words  of  the  same  meaning  are  sufficient. 

Validity   of   law   anthoriains  proaeontion   by   information.<-^ited    in 

State  V.  Whisner,  35  Kan.  271,  10  Pac.  852;  In  re  Wright,  3  Wyo.  478.  27  Pac. 
565,  13  L.  K.  A.  748,  31  Am.  St.  Rep.  94r-holding  that  a  law  autliorizing  prose- 
cution of  crimes  by  information  violates  neither  the  state  nor  federal  Conatitn- 
tion;  State  v.  Newton,  74  Kan.  561,  87  Pac.  757,  holding  that  the  fifth  amend- 
ment to  the-  United  States  Constitution,  forbidding  that  any  one  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime  unleas  on  presentment  or  in- 
dictment by  a  grand  jury,  applies  only  to  the  federal  courts,  and  does  not  pre- 
clude prosecution  by  information  in  state  courts;  State  v.  Tucker,  36  Or.  291, 
61  Pac.  894,  51  L.  R.  A.  246,  holding  that  prosecution  of  crime  by  information 
does  not  deprive  the  accused  of  due  process  of  law. 
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Vliii^  •€  offens^A-Veo^sAlty  of  pldadtnc  ajid  pro6f.-^lted  in  State  t. 
Harp,  31  Kan.  496,  3  Pac,  432 ;  Cecil  v.  Territory,  16  OH.  197,  82  Pac.  654,  8 
Ann.  Cas.  457;  State  y.  Myrberg,  56  Wash.  384,  105  Pnc.  622— holding  that, 
except  when  time  is  an  essential  element  of  the  offense,  the  exact  time  of  com- 
mission need  not  be  stated  in  the  information,  bnt  it  need  only  appear  that  it 
was  within  the  period  of  limitations;  State  ▼.  Peak,  9  Kan.  App.  436,  58  Pac. 
1034,  nor  proved  at  the  trial. 

Cited  in  note  in  8  L.  R.  A.  (N.  S.)  1021,  on  charge  of  time  and  place  in  in* 
dictment  for  homicide. 

l«ack  of  preliminary  ezmmiiuitioit— Mode  of  objection.— Cited  in  State 
t.  Woods,  49  Kan.  287,  30  Pac.  520,  holding  that  the  objection  of  a  failure  to 
gire  defendant  a  preliminary  examination  mnst  be  raised  by  plea  in  abatement; 
Canard  v.  State,  2  Okl.  Cr.  505,  103  Pac.  737,  881,  139  Am.  St.  Rep.  949,  hold- 
ing that,  on  demnrrer  to  an  information  for  failure  to  show  that  defendant  had 
had  a  preliminary  examination,  it  will  be  presumed  that  the  examination  was 
held  or  waived. 

Indictment  for  rolibery^^-Cited  in  note  in  70  Am.  Dec  190,  on  indictment 
for  robbery. 

3  KAN.  257,  JOHNSON  ▼.  BETNOLBB 

Liability  of  hotel  keeper— Distinction  between  boarder  and  snest.— 

Cited  in  Half  v.  Adams,  6  Ariz.  395,  59  Pac.  Ill,  on  the  distinction  between  a 
boarder  and  a  guest,  as  bearing  on  the  hotelkeeper's  liability  for  losb  of  prop- 
erty. 

Cited  in  note  in  7  Am.  Dec.  451 ;  62  Am,  Dec.  590 ;  105  Am.  St.  Rep.  937— 
on  who  are  guests  at  inn;  in  18  Am.  Rep.  133;  99  Am.  St  Rep.  601--on  lia- 
bility of  Innkeepers  for  injury  to,  or  loss  of,  guest's  property. 

3  KAN.  863,  MONTOOM£RT  t.  STATE 

Objections  to  Jurors  and  §srmnd.  Jnrors.— Cited  in  State  ▼.  Jackson,  27 
Kan.  581,  41  Am.  Rep.  424,  holding  that  an  objection  to  a  juror  in  a  criminal 
case,  that  he  was  not  an  elector,  because  be  had  served  in  the  Southern  army 
in  the  Civil  War  and  his  disqualification  had  not  been  removed,  is  too  late  when 
first  made  by  motion  for  new  trial  and  in  arrest;  State  v.  Donaldson,  43  Kan. 
431,  23  Pac.  650,  holding  that  a  plea  in  abatement  to  an  indictment,  alleging 
that  two  of  the  grand  jury  were  not  on  the  assessment  roll,  and  that  others 
were  residents  of  a  city  of  the  second  class  and  had  not  yet  registered  as  voters, 
is  bad;  In  re  Wilson,  140  U.  S.  575,  11  Sup.  Ct.  870,  35  L.  Ed.  513,  holding 
that  an  objection  to  the  composition  of  the  grand  jury  is  waived  when  not  taken 
as  required  by  statute. 

Grand  Jury— Organisation.— <Cited  in  note  in  27  L.  R.  A.  781,  on  organisa- 
tion of  grand  jury. 

Samo—Qnalilleations.— Cited  in  note  in  28  L.  R.  A.  203,  on  qualification  of 
grand  jurors. 

3  KAN.  276,  WHITE-OROW  t.  WHITE-WINO 

Rvlings  on  motions  as  res  Jndioata.— <^ited  in  Benz  y.  Hincs,  3  Kan.  390, 
89  Am.  Dec.  594;  Rice  v.  Pointer,  15  Kan.  263;  Briggs  v.  Tye,  16  Kan.  285;  Mills 
V.  Pettigrew,  45  Kan.  573,  26  Pac.  33 — holding  that  a  decision  on  a  motion  to 
confirm  a  judicial  sale  is  not  a  bar  to  a  subsequent  action  between  the  parties 
to  determine  their  rights,  based  on  daims  of  fraud  and  combination  to  prevent 
competition;  Watson  ▼.  Jackson,  24  Kan.  442,  holding  that  the  denial  of  a  mo- 
tion by  a  justice  to  discharge  an  attachment  as  to  certain  articles  claimed  to 
be  exempt  is  not  conclusive  as  to  their  exempt  nature  in  replevin  for  them  by 
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the  attachment  debtor;  Board  of  Com'ra  of  Lyon  County  ▼.  Sergeant,  24  Kan. 
572,  holding  that  an  order  of  the  connty  commissioners  correcting  a  personal 
property  assessment  was  not  conclnsiye  in  an  action  to  enjoin  collectioa  of  the 
tax;  Rathbone  y.  Sterling,  25  Kan.  444,  to  the  point  that  rulings  on  motions 
are  not  generally  res  judicata;  Capital  Bank  of  Topeka  y.  Huntoon,  35  Kan« 
577,  11  Pac.  360,  as  to  the  conclusiveness  of  the  confirmation  of  a  sheriff's  sale 
as  to  irregularities  therein;  Western  Grocer  Co.  y.  Alleman,  81  Kan.  543,  106 
Pac.  460,  27  L.  R.  A.  (N.  S.)  620,  135  Am.  St.  Rep.  398;  Havens  y.  Pope,  10 
Kan.  App.  299,  62  Pac.  538— that  the  denial  of  a  wife's  motion  to  yacate  the 
attachment  of  land  levied  on  in  a  suit  against  her  husband,  attacked  both  for 
irregularity  and  on  the  ground  that  she  was  the  owner,  while  conclusive  as  to 
the  question  of  regularity,  is  not  conclusive  as  to  the  ownership  of  the  land; 
Shelby  v.  Zieglor,  22  Okl.  799,  98  Pac.  989,  holding  that  a  ruling  on  a  motion 
to  discharge  an  attachment  as  having  been  levied  on  exempt  property  is  not 
conclusive  in  a  subsequent  direct  proceeding  in  another  action  to  subject  the 
property  to  the  judgment  in  the  attachment  suit. 

Limited  in  Board  of  Com'rs  of  Wilson  County  v.  Mcintosh,  30  Kan.  234,  1 
Pac.  572,  on.  the  question  of  the  conclusiveness  of  the  decision  on  a  motion  to 
retax  costs. 

Distinguished  in  Hoge  v.  Norton,  22  Kan.  374,  holding  that  the  granting  of  a 
motion  to  vacate  an  attachment  was  conclusive  that  it  was  wrongfully  obtained, 
in  an  action  on  the  attachment  bond. 

Right  to  remedy  by  motion  and  independent  snit  also.— Cited  in  Ken- 
dall Boot  &  Shoe  Co.  v.  August,  51  Kan.  53,  32  Pac.  635,  holding  that  it  was  no 
objection  to  a  pending  motion  by  a  claimant  of  attached  goods  that  the  claimant 
also  brought  an  action  of  replevin  for  them;  Gale  Mfg.  Co.  v.  Sleeper,  70  Kan. 
806,  79  Pac.  648;  Love  v.  Cavett,  26  Okl.  179,  109  Pac.  553— holding  that  the 
right  of  one,  whose  land  has  been  levied  on  under  an  execution  against  another, 
to  move  to  set  aside  the  levy,  does  not  preclude  his  bringing  an  independent  suit 
to  enjoin  the  execution  sale;  Crist  v.  Cosby,  11  Okl.  635,  69  Pac  885,  holding 
that,  where  an  execution  is  wrongfully  levied  on  property,  the  party  in  interest 
can  proceed  by  motion  to  vacate  in  the  court  out  of  which  it  issued,  and  can- 
not enjoin  the  sale  in  an  independent  suit. 

Rigl&t  of  persons  not  parties  to  nutke  motions  in  snit.-^Cited  in  Har- 
rison &  Willis  V.  Andrews,  18  Kan.  535,  holding  that  a  person  claiming  to  own 
property  sold  on  execution  against  another  may  move  to  set  aside  the  sale, 
though  not  a  party  to  the  suit;  Green  v.  McMurtry,  20  Kan.  189,  holding  that 
a  party  on  whom  the  summons  has  been  served  and  an  attachmout  levied  after 
the  death  of  the  plaintiff  is  not  precluded  from  moving  to  set  aside  both  pro- 
ceedings by  the  fact  that  technically  he  is  not  yet  a  party  to  the  suit;  Long 
Bros.  V.  Murphy,  27  Kan.  375;  Knight  v.  Rhoades,  10  Kan.  App.  38,  61  Pac 
869;  Sparks  v.  City  Nat.  Bank  of  L»awton,  21  OkL  827,  97  Pac.  575— holding 
that  one  claiming  to  own  attached  property  may  move  to  vacate  the  attachment, 
though  not  a  party  to  the  main  suit;  Cox  Mfg.  Co.  v.  August,  51  Kan.  59,  32 
Pac.  630,  holding  that  an  assignee  for  the  benefit  of  creditors  may  move  in  a 
suit  against  his  assignor  to  discharge  an  attachment  on  the  property  passing 
by  the  assignment;  Boyd  v.  Huffaker,  40  Kan.  634,  20  Pac.  459,  to  the  proposi- 
tion that  any  one  interested  in  any  suit  or  proceeding  may  appear  therein,  and 
by  motion  have  all  his  rights  and  interests  protected. 

Motions  to  eonflrm  or  set  aside  sale  and  to  Taoate  levy— Diaeretiom  of 

conrt.— Cited  in  Treplow  v.  Buse,  10  Kan.  170;  Gapen  v.  Stephenson,  17  Kan. 
613;  Halsey  v.  Van  Vliet,  27  Kan.  474;  Sparks  v.  City  Nat.  Bank  of  Lawton, 
21  Okl.  827,  97  Pac.  575— holding  that  the  confirmation  or  refusal  to  confirm  a 
sheriff's  sale  of  land,  not  being  res  judicata  of  the  grounds  of  opposition,  is  a 
matter  for  the  discretion  of  the  trial  court;    Western  Grocer  Co.  ▼.  Alleman, 
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81  Kan.  900,  106  Pac.  997,  holding  that  a  motion  by  the  claimant  of  land,  at- 
tached as  the  property  of  another,  to  vacate  the  attachment,  is  properly  denied, 
where  it  appears  there  is  a  substantial  question  whether  the  claimant  or  the 
debtor  is  the  owner;  New  England  Mortgage  Security  Co.  v.  Smith,  25  Kan. 
622;  Collins  v.  Ritchie,  31  Kan.  371,  2  Pac.  623— holding  that,  where  the  pro- 
ceedings of  the  officer  making  a  judicial  sale  are  apparently  regular  and  no  ex- 
trinsic matter  is  shown,  the  court  has  no  discretion  but  to  confirm  the  sale. 

Evldenoe  on  motion  to  aot  ajrfde  sale  or  disbl&argo  mttaehment.— Cited 

in  Harrison  &  Willis  v.  Andrews,  18  Kan.  535,  holding  that  on  motion,  by  the 
claimant  of  land  sold  on  execution  against  another,  to  set  aside  the  sale,  parol 
evidence  is  admissible  on  the  question  of  title;  Standard  Implement  Co.  y. 
Lansing  Wagon  Works,  58  Kan.  125,  48  Pac.  638  (dissenting  opinion),  holding 
that  a  junior  attaching  creditor  on  motion  to  vacate  the  prior  attachment  may 
show  that  the  debt  on  which  it  was  obtained  was  not  in  fact  due,  and  that  the 
attachment  was  not  granted  by  the  court  or  judge,  and  hence  was  irregular. 

RoTiew  of  irresnlarlties  In  sheriff's  salo  by  Snpreme  Conrt.— Cited  in 
Capital  Bank  of  Topeka  v.  Huntoon,  35  Kan,  577,  11  Pac.  369,  to  the  point  that 
irregularities  in  a  sheriff's  sale  may  be  reviewed  by  the  Supreme  Court  on  peti- 
tion in  error. 

3  KAH.  282,  BAYER  ▼.  COCKERUX 

RoTiew  of  findinss— Nooesslty  of  bringing  np  all  tbe  evidence.— Cited 

in  Murray  v.  Kelley,  23  Kan.  666;  Streeter  v.  Westenhaver,  1  Kan.  App.  730, 
41  Pac  992— holding  that  the  findings  cannot  be  reviewed  as  to  their  support 
in  the  evidence  where  all  the  evidence  is  not  in  the  record. 

Same— Conclnslveness  of  Terdlot  and  findings.— Cited  in  Union  Pac,  R. 
Co.  V.  Coldwell,  5  Kan.  82;  Kansas  Pac.  R.  Co.  v.  Kunkel,  17  Kan.  145— holding 
that,  where  there  is  some  evidence  in  the  trial  court  on  each  point  essentiaJ  to 
recovery,  the  verdict  will  not  be  disturbed;  Walker  v.  Eagle  Works  Mfg.  Co., 
8  Kan.  397,  holding  that  a  referee's  findings  will  not  be  set  aside  because  the 
reviewing  court  on  the  testimony  as  preserved  in  tbe  record  would  have  found 
otherwise;  Rose  v.  Williams,  5  Kan.  483,  holding  that  findings  of  fact  by  the 
trial  court  will  not  be  disturbed  unless  clearly  against  the  weight  of  evidence. 

Doctrine  of  lis  pendens.— Cited  in  Smith  v.  Kimball,  36  Kan.  474,  13  Pac. 
801,  on  the  point  that  a  lis  pendens  purchaser  of  the  subject-matter  is  bound 
by  the  decree;  Myers  v.  Hutchison,  61  Kan.  191,  59  Pac.  275,  holding  that,  where 
a  purchase  of  land  is  made  from  a  defendant  in  foreclosure,  the  mere  fact  that 
tbe  petition  is  thereafter  amended,  but  not  so  as  to  state  a  new  cause  of  ac- 
tion, will  not  relieve  the  purchaser  from  being  bound  by  the  Judgment. 

Cited  in  note  in  56  Am.  St.  Rep.  857,  on  law  of  lis  pendens. 

Claimant  by  paramount  title  as  party  to  foredomre.— Held  in  Bradley 
V.  Parkhurst,  20  Kan.  462,  not  decisive  of  the  point  whether  the  holder  of  a 
title  paramount  to  that  of  the  mortgagor  can  be  compelled  to  litigate  his  title 
in  the  foreclosure  suit,  the  question  not  having  been  raised  by  the  claimant  of 
the  adverse  title. 

Effect  of  improvement  of  land  by  pnrebaser  nndor  oral  contraot.*- 

Cited  in  South  Side  Town,  Mining  &  Mfg.  Co.  v.  Rhodes,  33  Kan.  229,  6  Pac. 
278,  holding  that  where  the  owner  of  land  puts  the  purchaser  into  possession 
under  an  oral  contract  of  purchase,  and  the  purchaser  pays  the  price  and  makes 
improvements,  he  obtains  the  equitable  title  to  the  land. 

Grantee  in  qnitelaim  deed  aa  bona  fide  pnrobaaer.— Cited  in  Johnson  v. 
Williams,  37  Kan.  179,  14  Pac.  537,  1  Am.  St.  Rep.  243,  holding  tbe  grantee 
in  a  quitclaim  deed  cannot  be  a  bona  fide  purchaser.  ^ 

Cited  in  note  in  53  Am.  Rep.  750,  on  effect  of  quitclaim  deed. 
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Married  women— Effect  ef  coiiTe7«4iee  to^-^-Oited  in  mote  in  57  Am.  Dec 
195,  on  effect  of  purchase  by  and  deed  to  married  woman. 

3  KAK.  S95,  WTTJiTAMS  ▼.  NOBTOir 

Real  party  in  interest— Aetloiu.-^ited  In  First  Nat  Bank  of  Conncil 
Buffs,  Iowa,  V.  Moore,  187  Fed.  505,  70  0.  O.  A.  89;  Sclmier  v.  Fay.  12  Kan. 
184;  Washington  t.  Hobart,  17  Kan.  275;  Armonr  Bros.  Banking  Go.  y.  Riley 
County  BanlE,  30  Kan.  163,  1  Pac.  506;  State  Savings  Association  of  St.  Louis, 
Mo.,  T.  Barber,  35  Kan.  488,  11  Pac.  330;  Doughty  v.  Funk,  24  Okl.  312,  103 
Pac.  034— holding  that  a  note  may  be  transferred  by  mere  deliveiy,  though  pay- 
able to  order,  so  as  to  authorize  the  transferee  to  sue  in  his  own  name;  Wichita 
Nat.  Bank  v.  Maltby,  63  Kan.  567,  36  Pac.  1000,  holding  that  a  certificate  of 
deposit,  even  if  negotiable  in  form,  may  be  transferred  by  mere  delivery,  so  as 
to  authorize  suit  on  it  by  the  transferee  in  his  own  name;  Walbum  v.  Chenault 
43  Kan.  352,  23  Pac  657,  holding  that  the  assignee  of  the  benefit  of  a  judgment 
subject  to  a  reservation  of  the  unpaid  fees  of  the  attorneys  by  whom  it  was 
recovered,  may  sue  on  it  in  his  own  name,  without  joining  others  who  may.  by 
collateral  agreements,  be  interested  in  the  proceeds;  Bank  of  Claflin  v.  Rowlin- 
son,  2  Kan.  App.  82,  43  Pac.  304,  holding  that  the  holder  of  the  legal  title  to 
negotiable  paper,  being  beneficially  interested  therein,  may  recover  in  his  own 
name  the  amount  due  on  ft,  though  he  may  be  accountable  to  others  for  part 
of  the  recovery;  Greig  v.  Biordan,  99  Cal.  316,  33  Pac  913,  holding  that  the 
assignee  of  a  chose  in  action  may  recover  on  it  in  his  own  name,  though  the 
assignment  was  only  for  collection  and  no  consideration  was  paid. 

Cited  in  note  in  64  L.  R.  A.  618,  as  to  who  is  real  party  in  interest,  within 
statutes  defining  parties  by  whom  action  must  be  brought. 

Production  of  Instrainent  sued  on  as  proof  of  oumers1iip.-^ited  in 

0*Keeffe  v.  First  Bank  of  F'rankfort,  49  Kan.  347,  30  Pac  473,  33  Am.  St  Rep. 
370,  holding  that  where  a  note  and  the  mortgage  securing  it  were  transferred 
for  value  by  the  payee  to  plaintiff,  but  without  indorsement  or  other  written 
transfer,  the  production  of  them  by  plaintiff  at  the  trial  was  prima  facie  proof 
of  ownership,  though  the  purchaser  of  the  premises  had  denied  plaintiff*s  title. 

Pleadings  and  proof.— Cited  in  Reed  v.  Arnold,  10  Kan.  102,  holding  that, 
where  the  pleadings  raise  no  issue  as  to  the  execution  of  the  instrument  sued 
on,  the  instrument  is  properly  excluded  when  offered  to  prove  the  execution. 

Jvdsment— Persona  bonnd.— Cited  in  note  in  34  Am.  Dec  723,  as  to  when 
judginent  against  trustee  binds  cestui  que  trust 
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Tn diana— Taxation  of  landa.— ^ited  in  Com*rs  of  Miami  County  v.  Wan- 
zop-pe-che,  3  Kan.  364;  Parker  v.  Winsor,  5  Kan.  362— as  to  the  nonliability 
to  taxation  of  lands  patented  to  an  Indian. 

Same— Bisht  to  go  into  state  oonrta.— Cited  in  Felix  t.  Patrick  (C  C.) 
36  Fed.  457;  Ingraham  v.  Ward,  56  Kan.  550,  44  Pac  14;  Felix  ▼.  Patrick. 
145  U.  S.  317,  12  8up.  Ct  862,  36  L.  Ed.  719— holding  that  the  state  courts 
were  open  to  the  Indians  for  settlement  of  their  property  rights  and  were  re- 
sorted to  by  them  for  that  purpose. 

Same— Bestriotions  on  oonTojanee  of  lands.— CJited  in  Frederick  v.  Qray, 
12  Kan.  518,  as  to  the  restrictions  on  conveyance  of  land  of  an  Indian,  and  their 
removal;  Clark  v.  Libbey,  14  Kan.  435,  holding  that  the  provision  of  the  treaty 
with  the  Ottawas,  that  certain  lands  should  be  set  apart  for  their  headmen  and 
patented  to  them  in  fee,  does  not  require  that,  when  so  patented,  the  lands  shall 
be  freed  from  the  restrictions  against  alienation  provided  for  in  other  parts  of 
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the  treaty;  Clark  y.  Akers,  16  Kan,  166»  holding  that  a  deed  by  an  Indian  of 
lands  patented  to  him  under  the  treaty  with  his  tribe,  and  which  by  the  treaty 
he  was  forbidden  to  alienate  or  incumber  without  the  consent  of  the  Secretary 
of  the  Interior,  was  wholly  Yoid  when  made  without  such  consent. 

Saate-^AppUoatloiL  of  Umltntioiui  and  l»c]&es.-<-^ited  in  Scbrimpscher  v. 
Stockton,  183  U.  S.  290,  22  Sup.  Ct.  107,  46  L.  Ed.  203;  Little  Bill  v.  Swanson, 
G4  Wash.  650,  117  Pac.  481— on  the  question  whether  limitations  and  laches 
run  against  an  Indian  after  he  has  given  up  his  tribal  relation  by  accepting  al- 
lotments in  severalty. 

8aaie-«JiiTlsdicti«]i  of  state  oTor  Tndlan  land*.— Held  in  State  y.  O'Laugh- 
lin,  29  Kan.  20,  inapplicable  on  the  question  whether  part  of  the  Indian  reserva- 
tion, which  had  been  patented  to  an  Indian  and  by  him  conveyed  by  an  approved 
deed,  were  within  the  territorial  limits  of  the  state,  in  view  of  the  proviso  of 
the  act  of  admission  excluding  such  lands,  so  as  to  give  the  state  courts  juris- 
diction of  an  offense  committed  thereon. 

Nature  of  tax— Subject-matter .*^i ted  in  Newby  v.  Brownlee  (C.  G.)  23 
Fed.  320,  holding  that  in  Kansas  it  is  the  land  itself  that  is  taxed,  irrespective 
of  ownership  or  the  condition  of  title. 

I^biUtj  of  lands  owned  by  United  States  to  loeal  taacation,— Cited  in 
Van  Brocklin  v.  State  of  Tennessee,  117  U.  S.  151,  6  Sup.  Ct.  670,  29  L.  Ed. 
845,  holding  that  lands  owned  by  the  United  States  are  not  subject  to  taxation 
by  the  state  in  which  they  lie;  Board  of  Com'rs  of  Dickinson  County  v.  Bald- 
win, 29  Kan.  538;  Jones  v.  Meehan,  175  U.  S.  1,  20  Sup.  Ct.  1,  44  L.  Ed.  49— 
as  reversed  in  the  Case  of  the  Kansas  Indians,  6  Wall.  737,  18  L.  Ed.  667. 

Tax  sale— Effect  on  remainder.— Cited  in  note  in  33  L.  R.  A.  691,  on  effect 
on  estates  in  reversion  or  remainder  of  tax  sale  during  life  tenancy. 

3  KAK.  364,  COMMISSIONERS  OF  MIAMI  COUNTY  t.  WAN-ZOP- 
PE-CHE,  Beversed  In  5  Wall.  737,   18  Ii.  Ed.  667 

Indians— Taxation  of  lands— Power  of  state.— Cited  in  Parker  v.  Winsor, 
5  Kan.  3G2;  Com'rs  of  Miami  County  v.  Brackenridge,  12  Kan.  114;  Board  of 
Com'rs  of  Dickinson  County  v.  Baldwin,  29  Kan.  538 — as  reversed  by  the  Case 
of  the  Kansas  Indians,  5  Wall.  737,  holding  that  the  state  cannot  tax  lands  of 
Indians,  though  held  in  severalty  under  patents  from  the  United  States,  so  long 
as  they  keep  up  their  tribal  organization;  Parker  v.  Winsor,  5  Kan.  362,  hold- 
ing that  the  United  States  has  power,  by  treaty  with  an  Indian  tribe,  to  exempt 
their  lands  from  state  taxation. 

Same— Sale  of  land  in  Tiolation  of  treaty  restriction.— Cited  in  Fred- 
erick V.  Gra>',  12  Kan.  520,  holding  invalid  a  sheriff's  sale  of  land  patented  to 
an  Indian  orphan,  who  by  the  treaty  was  placed  in  the  class  whose  lands  were 
'forbidden  to  be  sold,  levied  on  or  forfeited. 

Redemption  of  land  from  lien  of  taxes.— Cited  in  State  ex  rel.  Tarr  v. 
Haughey,  5  Kan.  625  (dissenting  opinion),  on  the  point  that  there  can  be  no 
such  thing  as  a  redemption  by  a  landowner  until  there  has  been  a  tax  sale. 

3  KAN.  372,  MEAGHER  t.  MOROAK,  87^  AM.  DEC.  476 

Pleadings— Common  oonnts.-^ited  in  Clark  y.  Fensky,  8  Kan.  889;  Camp- 
bell V.  Shiland,  14  Colo.  491,  23  Pac,  324;  Barons  v.  Brown,  25  Kan.  410;  Jen- 
son  V.  Lee,  67  Kan.  539,  73  Pac.  72;  Brashear  t.  Rabenstein,  71  Kan.  ^,  80 
Pac.  950;  Schwartzel  v.  Karnes,  2  Kan.  App.  782,  44  Pac.  41— holding  that 
setting  oat  the  common  counts  is  a  sufficient  pleading  oif  a  cause  of  action  under 
the  Code. 

Cited  in  note  in  84  L.  B.  A.  (N.  S.)  866;  57  Am.  Dec.  545— on  how  far  com- 
mon counts  are  allowable  ander.  code  pleading. 
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Smme— Motion  to  mmke  more  deflnlto.— Cited  in  Water  Power  Co.  ▼.  Mc- 
Murray,  24  Kan.  62,  holding  that  a  motion  will  lie  to  make  more  definite  and  cer- 
tain a  petition  setting  up  the  common  courts. 

Same— "Waiver  of  defeets.— Cited  in  Laithe  y.  McDonald,  7  Kan.  254;  Han- 
nibal &  St.  Joseph  R.  Co.  y.  Fox,  31  Kan.  586,  3  Pac.  320;  School  IMstrict 
No.  4G,  in  Lyon  County  y.  Lund,  51  Kan.  731,  33  Pac.  505— holding  that  a  de- 
fendant, by  answering  and  not  moying  to  make  the  complaint  more  definite  and 
certain,  waives  objections  thereto  for  stating  conclusions  and  not  facts;  Brlggs 
y.  Latham,  36  Kan.  255,  13  Pac.  393,  59  Am.  Rep.  546,  to  the  point  that  de- 
fects in  pleadings  or  want  of  pleadings  may  be  cured  by  subsequent  proceetlings 
in  the  case. 

Same—Admissions  by  demurrer.— Cited  in  Leayenworth,  L.  &  G.  R.  Co.  v. 

Leahy,  12  Kan.  124,  holding  that  a  statement,  in  a  petition  to  enjoin  the  sale  of 
land  for  taxes,  that  the  land  was  not  subject  to  taxation  for  that  year,  is  an 
allegation  of  fact  admitted  by  demurrer,  though  perhaps  open  to  objection  by 
motion. 

3  KAN.  374,  SWABTZEL  t.  ROGERS 

Cited  in  Blauw  y.  Love,  9  Kan.  App.  55,  57  Pac.  258. 

Indians— Availability  of  defenses  of  limitations  and  laelies  against 

them Cited  in  Dunbar  v.  Green,  66  Kau.  557,  72  Pac.  243,  holding  that  the 

fact  that  plaintiff  is  an  Indian,  is  not  per  se  a  bar  to  the  assertion  of  the  de- 
fense of  laches  against  him,  but  is  merely  one  of  the  factors  to  be  considered; 
Felix  V.  Patrick  (C.  C.)  36  Fed.  457;  Schrimpscher  v.  Stoclcton,  183  U.  S.  290, 
22  Sup.  Ct.  107,  46  L.  Ed.  203;  Felix  v.  Patrick,  145  U.  S.  317,  12  Sup.  Cc 
862,  36  L.  Ed.  719;  Little  Bill  v.  Swanson,  64  Wash.  650,  117  Pac  481— on 
the  question  whether  limitations  and  laches  run  against  an  Indian  after  he  has 
given  up  his  tribal  relations  by  accepting  allotments  in  severalty. 

Jnrisdiction  of  state  courts  in  controyersies  between  Indians.— Cited 

in  Ingraham  v.  Ward,  56  Kan.  550,  44  Pac.  14,  on  the  proposition  that  the  state 
courts  were  open  to  the  Indians  and  resorted  to  by  them  to  adjust  their  rights; 
Bira  V.  Winyer,  24  Wash.  269,  64  Pac.  178,  holding  that  the  state  courts  have 
jurisdiction  to  determine  controversies  between  Indians  over  Indian  lands  sit- 
uated within  the  state. 

Same— Liability  to  taxation.— Cited  in  Keokuk  y.  Ulam,  4  OkL  5,  38  Pac. 
lOSO,  holding  that  when  an  Indian  tribe  is  located  on  a  reservation  under  a 
treaty  which  does  not  forbid  inclusion  of  the  reservation  in  the  jurisdiction  of 
the  territorial  government,  and  the  tribe  surrenders  its  reservation  and  gives 
up  its  tribal  organization,  and  the  members  take  allotments  in  severalty,  they 
become  residents  of  the  county  and  territory  and  are  liable  to  taxation  as  such. 

New  trial  as  of  rigbt— Actions  in  wbiob  allowed.— Cited  in  Northrup  & 
Chick  v.  Romary,  6  Kan.  240;  Blackford  v.  Loveridge,  10  Kan.  101;  Cunning- 
ham v.  Smith,  10  Kan.  App.  407,  61  Pac.  458— holding  that  a  new  trial  as  of 
right  is  given  only  in  actions  for  the  recovery  of  possession  of  land,  and  not 
in  actions  by  one  in  possession  to  determine  an  adverse  claim. 

Partition  not  an  action  to  recover  land.— Cited  in  Main  T.  Payne,  17 
Kan.  608,  holding  that  on  action  for  partition  is  not  an  action  for  the  recovery 
of  real  property,  within  the  statute  of  limitations  relating  to  such  actions. 

Beyiew  of  questions  of  fact.— Cited  in  Union  Pac  R.  Co.  y.  Coldwell,  5 
Kan.  82,  holding  that,  where  the  evidence  was  conflicting  and  the  yerdict  was 
not  against  the  law  or  the  great  preponderance  of  the  evidence,  a  denial  of  a 
new  trial  asked  on  the  ground  that  the  verdict  was  against  the  law  and  the  evi- 
dence will  not  be  disturbed;   Hose  y.  Williams,  5  Kan.  483,  holding  that  findings 
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of  fact  by  the  trial  court  will  not  be  disturbed  unless  clearly  against  the  weight 
of  evidence. 
Motion  for  new  irijj  for  newly  41«ooTered  eTftdenoe— Necessity  of  dil- 

leenee.— Cited  in  Carson,  Pirie,  Scott  &  Co.  v.  C.  M,  Henderson  &  Co.,  34  Kan. 
404.  8  Pac.  727,  holding  that,  on  motion  for  new  trial  for  newly  discoveFed 
eyidence,  it  must  be  shown  that  it  was  not  by  any  lack  9i  diligence  that  the 
evidence  was  not  discovered  and  produced  at  the  txiai 

3  KAN.  380,  SWABTZEI.  ▼.  ROGERS 

Attorney's  fee— Riglit  to  reooTer.— Cited  in  Stover  y.  Johnnycake,  9  Kan, 
367,  holding  that  judgment  in  an  action  on  contract  cannot  be  given  for  an  at- 
torney's fee  for  services  in  the  same  case,  except  in  pursuance  of  a  contract 
therefor  or  of  an  express  statute;  Morris  v.  German,  14  Kan.  221,  holding  that 
an  attorney*s  fee  cannot  be  recovered  as  costs  on  foreclosure,  unless  specially 
stipulated  for. 

Eacpenses  of  anlt—^oet».— Cited  in  note  in  88' Am.  Dec.  182,  on  items  of  ex- 
pense recoverable  as  costs. 

• 

3  KAN.  383,  STATE  v.  MUNTZ 

Followed  without  discussion  in  State  v.  Pauly,  3  Kan.  388. 

Indlotment— SnAeleBiey  ns  to  plnoe  of  offense.— Cited  in  Hagan  t.  State, 

4  Kan.  89,  holding  that  an  indictment  for  the  illegal  sale  of  liquors,  which  charged 
that  "Albert  Hagan  *  *  *  in  a  certain  frame  building  used  and  occupied  by 
the  said  A.  J.  Hagan  as  a  store,  in"  etc.,  did  seU,  etc.,  was  insufflcient  in  charg- 
ing the  place  with  the  offense;  State  y.  Walters,  67  Kan.  702,  47  Pac.  839,  as 
to  the  sufficiency  of  the  description  of  the  place  where  a  liquor  nuisance  was 
maintained,  in  an  indictment  therefor. 

Same— Suffldenoy  of  allegation  of  Tenne.— Cited  in  People  v.  Thompson, 
7  Cal.  App.  616,  95  Pac.  386,  holding  that,  where  the  charging  part  of  the  in- 
formation merely  alleges  that  it  was  committed  "in  the  county  of ,"  it  is 

a  mere  clerical  error,  which  may  be  held  to  be  supplied  by  the  name  of  the 
county  as  stated  in  the  caption,  so  as  to  be  sufficient  to  give  the  court  jurisdic- 
tion of  the  offense  and  the  person  of  the  offender;  Flohr  y.  Territory,  14  Okl. 
477,  78  Pac.  565,  holding  that  an  indictment  stating  that  "the  grand  jury 
•  •  ♦  of  Woods  county,  Oklahoma  *  •  ♦  to  inquire  into  ♦  •  ♦  public 
offenses  against  the  territory  of  Oklahoma,  committed  •  ♦  ♦  within  the  county 
of  Woods  in  said  territory,  •  ♦  ♦  present  that  [defendants]  ♦  ♦  •  in  the 
said  county  of  Woods,  did  then  an'd  there,**  etc.,  sufficiently  charges  the  crime 
to  have  been  committed  in  Woods  county,  Okl. 

Unlicensed  eale  of  Intosloante  as  a  crime.— Cited  in  State  v.  Volmer,  6 
Kan.  371,  holding  that  the  sale  of  spirituous,  vinous,  fermented,  or  other  in- 
toxicating liquors  without  a  license  is  a  misdemeanor. 

Consideration  aa  elenent  of  a  sale.— Cited  in  First  Nat.  Bank  of  Con- 
cordia V.  Mcintosh  &  Peters  Live-Stock  &  Commission  Co.,  72  Kan.  603,  84 
Pac.  535,  holding  that  a  consideration  is  an  essential  element  of  a  sale. 

3  KAN.  388,  STATE  t.  PAUI.T 

3  XAir.  389,  CTLARK  t.  <*£irSKT 

Pleading  ■  Ceinwiion  connte.^-Cited  in  School  District  No.  46  in  I^yen  Couo,- 
ty  y.  Lund,  51  Kan.  731,  33  Pac.  595,  holding  that  the  setting  out  of  the  com- 
mon counts  is  a  good  pleading  #f  a  cause  of  action,  when  not  attacked  hy  mo- 
tion or.  otherwif e. 

T.3  K,NoTK»— 2  ^ 

1 
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Cited  in  notes  in  34  L.  R.  A.  (N.  S.)  866;  57  Axn.  Dec.  545:  87  Am.  Dec. 
477 — on  how  far  common  counts  are  allowable  under  code  pleadinf, 

3  KAH.  300,  B£irZ  ▼.  HimBS,  80  AM.  DBG.  504 

Elements  of  res  Jvdieata.— Cited  in  Lower  Latham  Ditch  Co.  t.  Louden 
Irrigating  Canal  Co.,  27  Colo.  267,  60  Pac.  629,  83  Am.  St  Rep.  80;  AtchUon, 
T.  &  S.  F.  R.  Co.  T.  Com>B  of  Jefferson  County,  12  Kan.  127;  McDowell  y. 
Gibson,  58  Kan.  607,  50  Pac.  870;  State  v.  Kaemmerling,  83  Kan.  383,  111 
Pac.  443 — ^as  to  the  elements  of  res  judicata;  Beak  v.  Cone.  27  Colo.  473.  62 
Pac.  948,  83  Am.  St.  Rep.  92,  holding  that  a  decision  of  the  General  Land  Office 
canceling  the  entry  of  a  mining  claim  on  the  ground  tliat  no  discovery  had  been 
made  and  that  the  assessment  work  had  not  been  done,  is  not  conclusive  in  an 
adverse  suit,  by  the  protestor  before  the  department,  as  owner  of  a  conflicting 
claim,  against  an  application  for  patent  on  a  re-entry  of  the  canceled  claim,  the 
capacity  of  the  parties  being  dii)^erent. 

Cited  in  note  in  96  Am.  Dec.  778,  on  what  facts  are  not  res  judicata. 

Same  Rulings  on  motions  generally.— Cited  in  Board  of  Com*rs  of  Lyon 
County  ▼.  Sergeant,  24  Kan.  572;  Ratbbone  v.  Sterling,  25  Kan.  444;  Nixon  v. 
Johnson,  7  Kan.  App.  239,  52  Pac.  702 — ^holding  that  'rulings  on  motions  are  not 
usually  res  judicata,  except  to  another  application  on  the  same  facts  for  a  sim- 
ilar order. 

Distinguished  in  Hoge  v.  Norton,  22  Kan.  374,  holding  that  a  ruling  on  a  mo- 
tion to  dissolve  an  attachment  on  the  grounds  that  the  affidavit  therefor  was 

• 

untrue,  and  that  the  case  was  not  one  in  which  the  remedy  was  permitted,  made 
on  notice  and  on  full  hearing,  was  conclusive  that  the  attachment  was  wrong- 
fully obtained  in  an  action  on  the  attachment  bond;  Board  of  Com*rs  of  Wilson 
County  V.  Mcintosh,  30  Kan.  234,  1  Pac.  572,  holding  that  a  ruling  after  judg- 
ment on  a  motion  to  retax  sheriff's  costs,  made  on  notice  and  after  full  hearing, 
was  res  judicata  of  his  rights  in  an  action  on  the  bond;  Stapleton  v.  Orr,  43 
Elan.  170,  23  Pac.  109,  holding  that  a  ruling  on  a  motion  to  vacate  an  attach- 
ment is  not  res  judicata  of  the  merits  of  the  action;  Bishop  v.  Smith,  66  Kan. 
621,  72  Pac.  220,  holding  that  refusal  to  discharge  an  attachment  at  the  motion 
of  a  mortgagee  of  the  chattels  affected  is  not  res  judicata  of  an  action  by  the 
mortgagee  against  the  sheriff  for  a  conversion. 

Same— Confirmation  of  sheriff's  sale.— Cited  in  Rice  y.  Poynter,  15  Kan. 
263;  Mills  v.  Pettigrew,  45  Kan.  573,  26  Pac.  33;  Havens  v.  Pope,  10  Kan. 
App.  299,  62  Pac  538 — holding  that  the  confirmation  of  a  sheriff's  sale  on  ex- 
ecution, being  ex  parte  and  made  usually  only  on  the  face  of  the  return,  is  not 
res  judicata  of  the  fact  that  the  land  ordered  sold  by  the  judgment  was  sold 
in  fact,  and  sold  regularly  and  legally;  Capital  Bank  of  Topeka  v.  Huntoon,  35 
Kan.  577,  11  Pac.  369,  on  the  question  of  how  far  the  confirmation  of  a  sheriffs 
sale  is  res  judicata. 

Biglit  of  reooverjr  in  ejectment.— Cited  in  Pacific  R.  Co.  v.  Walker,  12 
Kan.  601;  Everett  v.  Lusk,  19  Kan.  195 — holding  that,  in  an  action  to  recover 
land,  plaintiff  may  recover  If  he  shows  paramount  title  to  any  part  of  the  prem- 
ises sued  for,  but  he  must  prove  his  interest  in  the  definite  tract  for  which  judg- 
ment 18  given. 

3  KAK.  399,  TOBT  t.  AIXEK 

Period  of  limitation  as  affected  by  deatli  of  debtor  and  administra- 
tion.—Cited  in  Nelson  v.  Herkel,  30  Kan.  456,  2  Pac.  110,  holding  that  the  death 
of  the  debtor  suspends  the  running  of  the  statute  of  limitations  until  the  ap- 
pointment of  an  administrator. 

Distinguished  in  Alice  E.  Mining  Co.  v.  Blanden,  186  Fed.  262;  Bauserman  v. 
Charlott,  46  Kan.  480,  26  Pac.  1061;    Bauserman  t.  Blunt,  147  U.  &  647,  13 
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Stip.  Gt.  466,  87  L.  Bd.  816— holding  that  the  raspensioii  of  the  running  of  the 
statute  of  limitations  by  the  death  of  the  debtor  until  the  grant  of  administra- 
tion, is  not  indefinite  in  duration,  but  the  creditor  must  exercise  within  a  rea- 
sonable time  his  right  to  apply  for  administration  on  the  debtor's  estate  if  the 
next  of  kin  fail  to  do  so. 

Cited  in  Barclay  y.  Blackinton,  127  CaL  189,  59  Pac.  834,  holding  that,  since 
the  holder  of  a  claim  against  a  decedent's  estate  could  have  sued  thereon  at 
any  time  more  than  ten  days  after  presentation,  whether  acted  on  by  the  ad- 
ministrator or  not,  the  failure  of  the  administrator  to  reject  the  claim  in  writ- 
ing did  not  extend  the  right  to  sue  thereon  beyond  the  statute  limit  of  one  year 
from  the  grant  of  i^ministration;  Glazier  y.  Heneybuss,  19  OkL  316,  91  Pac. 
872,  holding  that  the  year  within  which  an  action  by  a  deceased  plaintiff  may 
be  revived  in  the  name  of  his  representatives  without  defendant's  consent  does 
not  run  from  the  actual  appointment  of  the  plaintifiTa  representative,  but  from 
the  end  of  a  reasonable  time  for  such  appointment. 

Cited  in  note  in  65  Am.  Dec.  595,  597,  on  running  of  limitatione  against  es- 
tate of  decedent. 

Right  to  defease  or  oovnterolaiiii  aeeming  pending  snit.— Cited  in 
Bichards  v.  Tarr,  42  Kan.  547,  22  Pac.  557,  holding  that  a  defendant,  who  comes 
into  a  case  after  its  commencement,  may  set  up  the  bar  of  the  statute  of  lim- 
itations which  has  run  in  his  favor  since  the  action  was  begun,  though  he  came 
in  voluntarily;  German  Fire  Ins.  Co.  v.  BuUene,  Moore,  Emery  &  Co.,  51  Kan. 
764,  33  Pac.  467,  holding  the  filing  of  a  cross-petition  by  a  defendant  against 
a  codefendant  is  the  commencement  of  an  action  within  a  contract  limitation  of 
the  time  to  sue;  Neddo  v.  Neddo,  56  Kan.  507,  44  Pac,  1,  holding  that  the 
period  of  abandonment,  for  which  a  wife  can  have  a  divorce  on  her  cross-peti- 
tion in  a  suit  by  the  husband  for  a  divorce,  does  not  end  with  the  filing  of  the 
husband's  suit,  but  continues  to  run  pending  the  suit  till  the  filing  of  the  cross- 
petition;  Union  Pac.  R.  Co.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877,  39  L. 
Ed.  983,  as  an  illustration  of  the  doctrine  that  the  statute  of  limitations  runs 
against  a  cause  of  action  until  it  is  set  up  in  a  pleading  asking  for  relief  there- 
on, and  not  merely  to  the  commencement  of  the  suit. 

Bringing  a  snit— What  oonstitntes  within  stipulation  for  attorney's 

fee.— Cite^  in  Lanoue  v.  McKinnon  &  Co.,  19  Kan.  408,  holding  that,  where  ^one 
of  several  defendants  in  foreclosure  sets  up  in  his  answer  a  note  and  mortgage 
made  by  one  of  his  codefendants  and  praying  foreclosure,  it  was  in  effect  the 
bringing  of  an  action  thereon  within  a  stipulation  in  such  mortgage  for  an  at- 
torney's fee  in  case  suit  were  brought. 

3  KAN.  414,  KIMBAU.  t.  CONNOR 

Cited  in  McKinstry  v.  Carter,  48  Kan.  428,  29  Pac.  597. 

Bight  to  trial  by  Jnr7.-^ited  in  Bich  v.  Bowker,  25  Kan.  7,  holding  that 
the  constitutional  right  to  a  jury  trial  extends  only  to  those  cases  where  the 
right  existed  at  common  law,  and  does  not  include  a  statutory  action  to  set  aside 
a  will  and  the  probate  thereof;  Woodman  v.  Davis,  32  Kan.  344,  4  Pac.  202, 
nor  an  action  to  quiet  title;  In  re  Burrows,  33  Kan.  675,  7  Pac.  148,  nor  pro- 
ceedings against  a  judgment  debtor  in  aid  of  execution;  State  ex  rel.  Curtis 
V.  Durein,  46  Kan.  695,  27  Pac.  148,  nor  a  proceeding  to  punish  as  a  contempt 
the  violation  of  an  injunction;  Swarz  v.  Bamala,  63  Kan.  633,  66  Pac.  649,  nor 
the  statutory  proceedings  to  establish  a  disputed  boundary  line  by  a  survey,  a 
jury  trial  being  obtainable  on  appeal;  Iiight  v.  Canadian  County  Bank,  2  Okl. 
543,  37  Pac.  1075,  nor  proceedings  to  enforce  performance  of  a  judgment  by 
process  for  contempt;  Gulley  v.  Territory  of  Oklahoma,  19  Okl.  187,  91  Pac. 
1037,  nor  a  suit  to  cancel  a  physician's  license  to  practice  as  obtained  by  fraud. 

Cited  in  note  in  48  Am.  Dec.  188,  on  right  to  trial  by  jury. 
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tfaMr«iB.-*Gited  in  OTurner  v.  Miller,  28  Kan.  44;  Mudge  v.  Hull,  d6  Kan.  314, 
43  Pac.  242;  Iawsoa  y.  Rash,  80  Kaa.  20SL,  lOil  Bu:.  lieCN^— faoldiog  that,  w^n 
a  defemdant  is  brought  into  court  by  th«  idaicatiff'fl  somiawM,  he  is  in  £*r  all 
the  purposes  of  the  suit,  and  must  take  notice  of  everj  sAap  therein,  induding 
an  answer  of  a  codefendaot  prafi&g  MKef  againat  hijn;  Curry  ▼•  Jftnicke,  48 
Kan.  168,  29  Pao.  31d,  koldi&g  that  %  defendant,  after  service  of  sammops,  is 
chargeable  with  notice  of  tlM  aoinrer  and  cpMa^petition  -of  n.  defai^aot  brought 
into  the  caae  after  the  answer  day  named  in  -the  smKBiODa;  Jones  y.  .^tandiferd, 
69  Kan.  .513,  77  Pac  271,  holding  that  the  ow«ier  of  nMiirtga^ed  premi^CKi,  who  is 
served  with  sttnunoms  in  a  auit  to  foreclose  a  materialman's  lien  en  a  part  of 
tbe  premises,  is  chargeable  with  notice  of  the  ocoss-petition  of  the  deCendlan^ 
mortgagee  to  foredoce  his  mortgage,  so  that  a  frtirehaser  from  the  owner  of  part 
of  the  premises  not  ooTesed  by  the  naterif^maii'js  li^n  pe&4id»g  the  Mivt,  ibiit  ibe- 
fore  the  cross -petition  was  (fiifod,  and  whose  deed  wajs  not  reeoji^ed,  wa^  a  lis 
•pendens  {kuvchaser  «s  to  tbe  dei;ree  foreclorag  the  jaortgage;  ShellabaiiQer  v. 
Sexsmith.  80  Kan.  530,  103  Pac.  992,  holding  that,  after  defauji  judgement  fore- 
(dosing  a  mortgage,  plaintiff  may  bring  in  as  defendant  .the  aeopnd  mortgagee, 
and  that  a  personal  judgment  against  the  mortgagor  fo^  the  debt  secured  b^' 
the  second  mortgage  may  be  had  without  notice  to  the  mortgagor,  he  being  in 
court  on  the  original  process  for  all  purposes;  Beekman  .v.  Troweor,  82  Kan. 
327,  108  Pac.  110,  holding  that  where  a  junior  mortgagee  defaulted  in  the  suit 
to  foreclose  the  first  mortgage  by  filing  no  answer  or  cross'^petition,  and  the 
mortgagors  subsequently  filed  an  answer  which  falsely  averi^d  :that  the  second 
mortgage  had  been  paid,  but  gave  no  notice  thereof  to  him,  a  judgment  fore- 
closing the  first  mortgage  and  decreeing  that  the  junior  lien  had  been  satisfied 
was  improper  and  should  be  set  aside. 

Distinguished  in  3eecher  y.  Ireland,  46  Kan.  9.7,  26  Pac.  448;  Johnson  Loan 
&  Trust  Co.  y.  Burr,  7  Kan.  App.  703,  51  Pac.  916— holding  that  where  a  de- 
fendant anawers,  alleging  new  matter  against  a  stranger,  and  J>rays  that  he  he 
made  a  party,  and  an  order  is  made  that  he  be  brought  in,  and  summons  is  is- 
sued and  served  on  him,  requiring  him  merely  to  answer  the  plaintiff's  petition, 
which  contains  no  reference  to  or  cause  of  action  against  him,  no  judgment  can 
be  taken  against  him. 

Answer  an  orosp-petition.— Cited  in  Brown  v.  Mas^^y,  19  Okl.  482,  92  Pac. 
246,  holding  that,  where  an  answer  sets  up  facts  warranting  affirmative  relief 
and  prays  therefor,  it  is  immaterial  that  it  is  not  technically  in  the  form  of  a 
cross-petition  and  is  not  so  denominated;  Johnson  y.  Keeler,  46  Kan.  304,  26 
Pac.  728,  holding  that  the  mere  fact  that  a  defendant  entitles  his  answer,  ask- 
ing afl[irmatiye  relief,  a  cross-petition,  is  no  ground  ^or  dismissing  it. 

Answer  praying  alftmiative  iwlief  as  anbptitnte  for  petition  for  re* 

Tival.— Cited  in  Kothman  y.  Skaggs,  29  Kan.  5,  holding  that  the  filing  of  an 
j  answer  by  a  defendant,  holding  a  judgment  and  execution  lien  against  property 

I  of  a  decedent,  in  a  suit  against  the  widow,  heirs,  and  personal  representative, 

setting  up  Eis  claims,  was  equivalent  to  tbe  commencement  of  a  proceeding  to 

revive. 

Settlement  of  entire  oontroTersy  in  one  snit.— ^ited  in  Union  Pac.  B. 
Co.  v.  Barnard  ^  Leas  Mfg.  Co.,  1  Kan.  App.  23,  41  .Pac. 201,  holding  that,  in 
an  action  by  the  'assignee  of  a  land  contract  to  compel  a  conveyance,  the  wife 
of  an  intermediate  asaignee  of  the  contract  was  a  necessary  party,  she  not  hav- 
ing joined  in  the  assignment  by  her  husband,  to  show  plaintiff's  right  to  con- 
veyance from  the  grantor,  in  order  that  the  whole  controversy  might  be  settled 
in  one  suit;  Cnlef  v.  Wyandotte  Kealtj'  Co.,  70  Kan.  318,  78  Pac,  816,  holding 
that  plaintiff  stockholders,  who  sue  for  a  receiver  and  winding  up  of  the  in- 
solvent corporation,  cannot  claim  that  the  court  has  no  jurisdiction  of  a  cross- 


3i  NOTES  ON  KAK8AS  BEIPORTS  (il4-446 

petition  hf  the  creditors  to  cc^ect  the  uD{)aid  balaiices  on  plaintiffs*  stoi^k  woh- 
scriptions. 

laipffisommMtt  for  debt.— Cited  in  note  in  66  Am.  Bep.  866,  on  vhat  con- 
stitutes imprisoDment  for  debt. 

▼er^et^-'Vvaftber  of  J«rora  eonevrriac.— Cited  in  note  in  48  L.  R.  A.  40, 

on  number  and  agreement  of  jurors  necessary  to  valid  rerdict. 

3  KAN.  433,  TARLEBTOV  ▼.  BBXLY 

Notice  of  appeml  to  district  court  not  jurisdictional.— Cited  in  T>o(Aey 
v.  Foster,  5  Kan.  269;  Coleman  v.  Newby,  7  Kan.  82— holding  that  notice  of 
appeal  to  the  dlstilct  court  from  a  lustice^s  judgment  is  not  re<7uired  to  give 
the  district  court  jurisdiction,  as  that  is  conferred  by  the  filing  of  the  transcript 

Necessity  of  new  pleadings  in  district  court  on  appeal.— Held  not  con- 
trolling in  Bernstein  v.  Smith,  10  Kan.  60,  on  the  question  of  the  necessity  of 
filing  a  petition  in  the  district  court  on  appeal  from  e  justice's  court,  where 
defendant  failed  to  raise  the  point,  and  where  plaintiff's  motion  for  leave  to 
file  a  petition  was  denied  after  hearing  both  sides;  not  applicable  in  Albinson  v. 
Roberts,  18  Kan.  161,  as  to  the  necessity  of  a  petition  in  the  district  court  on 
appeal,  since  the  amendment  of  the  statute,  making  them  unnecessary  in  cases 
involving  less  than  $100. 

Appeals  from  Justices'  courts— Application  of  statutes.— Cited  in  Cope- 
land  V.  Majors,  9  Kan.  104,  holding  that  the  Code  provisions  as  to^  proceedings 
in  the  district  court  are  to  be  followed  in  cases  appealed  to  that  court  from 
justices*  courts  as  far  as  they  are  applicable. 

3  KAN.  437,  TREABWAT  ▼.  BTAN 

Bisht  of  action  between  partners.— Followed  reluctantly  in  Stone  ▼. 
Boone,  24  Kan.  337,  holding  that  attachment  will  not  lie  in  an  action  by  one 
partner  against  another  for  a  balance  due,  on  the  ground  of  defendant's  non- 
residence,  unless  a  balance  has  been  in  fact  struck,  as  it  must  be  for  a  cause 
of  action  on  contract  to  warrant  attachment  on  thut  ground. 

Cited  in  Palm  v.  Poponoe,  60  Kan.  297,  56  Pac.  480,  holding  that  no  action 
will  lie  by  one  partner  against  another  for  a  balance  dve,  until  a  balance  has 
been  in  fact  struck  or  at  least  the  items  finally  settled  on. 

Grounds  of  attachiment  in  action  for  tort.— Cited  in  Kidd  v.  Seifert,  11 
Okl.  32,  65  Pac.  931;  Hendrickson  v.  Brown,  11  Okl.  41,  65  Pac.  983~on  the 
question  whether  nonresidence  was  ground  for  attachment  in  an  action  for  a 
tort 

8  KAN.  446,  STATE  v.  TOUNO 

Creation  of  corporations.— Cited  in  Atchison  y.  Bartholow,  4  Kan.  124, 
holding  that,  under  article  2,  §  1,  of  the  Copstitution,  corporations  are  rightful 
subjects  of  legisUition;  People  ex  rel.  Boardman  y.  City  of  Butte,  4  Mont.  174, 
1  Pac.  414,  47  Am.  Rep.  346,  holding  it  within  the  power  of  the  territorial  Legis- 
lature to  create  municipal  corporations. 

Oourts— Creation.— Cited  in  Prell  y.  McDonald,  7  Kan.  426,  12  Am.  Rep. 

423,  holding  that  a  mayor  of  a  city  of  the  second  class  was  a  judicial  officer; 
In  re  Sims,  54  Kan.  1,  37  Pac.  135.  25  L.  R.  A.  110,  46  Am.  St.  Rep.  261 ;  In 
re  Huron,  58  Kan.  152,  48  Pac  574,  86  L.  R.  A.  822,  62  Am.  St  Rep.  614— 
holding  that  the  Legislature  may  create  a  court  or  confer  judicial  power  with- 
out designating  the, tribunal  created  as  a  conrt;  State  v.  Johnson,  61  Kan.  803, 
60  Pac.  1068,  49  U  R.  A.  662,  holding  tkat  the  act  creattag  a  ceatt  of  yiaita- 
tion,  etc.,  was  void;  State  y.  Dnrel^  70  Kan.  18,  80  Pac  987,  holding  that»  in 
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order  to  authorize  a  probate  jadge  to  exercise  the  power  conferred  on  him  by 
statute  in  relation  to  the  granting  of  liquor  licenses,  it  was  not  necessary  that 
he  be  designated  a  court;  State  t.  Keener,  78  Kan.  649,  97  Pac.  860,  19  I<.  R. 
A.  (N.  S.)  615,  holding  that  a  police  judge  in  a  city  of  the  second  class  is  not 
a  repositary  of  judicial  power  as  that  term  ib  used  in  Const,  art.  8,  |  1;  Nash 
v.  City  of  Glen  Elder,  81  Kan.  446»  106  Pac.  292,  discussing  the  questioa  of 
what  constitutes  judicial  power;  In  re  Cloherty,  2  Wash.  137,  27  Pac-  1064, 
holding  that  cities  of  20,000  inhabitants  or  more  have  no  power,  in  framing 
charters  for  their  own  government,  to  provide  for  the  creation  of  municipal  or 
police  courts. 

Trial  liy  iiipy.— Cited  in  City  of  Emporia  v.  Volmer,  12  Kan.  622,  holding 
that  a  statute  authorizing  a  trial  before  a  municipal  court  without  a  jury  for 
a  violation  of  a  city  ordinance,  but  providing  for  an  appeal  and  a  jury  trial 
thereon,  was  not  restrictive  of  the  right  to  a  jury  trial. 

3  KAir.  450,  GRAFT  t.  STATE 

Followed  in  Campbell  v.  State,  3  Kan.  488,  on  all  questions  decided. 

Homielde—Instractlons.— Cited  in  State  v.  Potter,  15  Kan.  302,  on  the  suf- 
ficiency of  the  instructions  as  to  the  degrees  of  manslaughter;  State  v.  Winters, 
81  Kan.  414,  106  Pac.  516,  on  the  duty  of  the  court  to  instruct  on  the  lesser 
offenses  embraced  in  the  crime  charged  in  the  information;  Brannigan  v.  Peo- 
ple, 3  Utah,  488,  24  Pac  767,  on  the  necessity  of  charging  on  the  degrees  of 
murder  and  'manslaughter. 

Same— Conditional  intent-^Distinguished  in  State  v.  Kearley,  26  Kan.  77, 
holding  that  where  a  party  goes  to  have  an  interview  with  another,  armed  with 
a  deadly  weapon,  with  the  intent  to  compel  such  other  party  to  do  a  certain 
thing  or  kill  him,  the  conditional  intent  to  kill  is  sufficient  to  constitute  murder 
in  the  first  degree. 

Same— Snfflcdeiiey  of  information.— Cited  in  State  v.  McGaffin,  36  Kan. 
315,  13  Pac.  560,  on  the  sufficiency  of  an  information  charging  a  premeditated 
kiUing;  State  v.  Keleher,  74  Kan.  631,  87  Pac.  738,  on  the  sufficiency  of  an 
information  to  charge  murder  in  the  second  as  well  as  the  first  degree. 

Same— Cruel  and  nnnsnal  manner  of  kiUins*— Cited  in  State  v.  Knoll, 
72  Kan.  237,  83  Pac.  622,  as  to  what  constitutes  a  killing  in  a  cruel  and  on- 
usual  manner,  within  the  statute  defining  manslaughter  in  the  second  degree. 

Same— Effect  of  drankenness.— Cited  in  State  v.  Rumble,  81  Kan.  16,  105 
Pac  1,  25  If.  R.  A.  (N.  S.)  376,  on  the  effect  of  drunkenness  as  reducing  a 
homicide  from  murder  to  manslaughter. 

Instmctions  in  erintinal  ease.— Cited  in  State  v.  Clark,  69  Kan.  576,  77 
Pac.  287,  tolding  that  it  is  the  duty  of  the  court  in  a  criminal  case  to  state 
to  the  jury  all  matters  of  law  necessary  for  their  information  in  giving  a  ver- 
dict, without  a  request  therefor  from  defendant. 

Testimony  of  aceomplioe.— Cited  in  note  in  d8  Am.  St.  Rep.  167,  on  con- 
victing on  testimony  of  accomplice. 

Same— Asveement  for  immunity.— Cited  in  note  in  24  L.  R.  A.  (N.  S.) 
445,  on  effect  of  agreement  for  immunity  of  accomplice  testifying  for  prosecu- 
tion. 

•  Degree  of  erime— ConTiction  of  lower  desree.— Cited  in  note  in  21  L.  R. 
A.  (N.  S.)  4,  5,  6,  18,  on  conviction  of  lower  or  different  degree  in  prosecution 
for  homicide. 

3  KAN.  488,  CAXPBEIX  t.  STATE 

Witneasea— Falsns  in  nno  faltns  in  bmnibna.— Cited  in  State  y.  Horne, 
9  Kan.  119,  holding  an  instruction  that,  if  the  jury  believe  from  the  evidence  that 
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any  witness  has  testified  corruptlj  and  wisely  to  any  particular  matter,  then 
it  was  their  duty  to  disregard  the  whole  of  the  testimony  of  such  witness,  was 
improper;  Russell  t.  State  ex  reh  Nicholson,  11  Kaju  808;  Gannon  y.  Stevens, 
13  Kan.  447;  Shellabarger  t.  Nafus,  15  Kan.  547;  Higbee  v.  McMillan,  18 
Kan.  133 — discussing  the  question  of  the  rejection  of  the  entire  testimony  of 
witnesses  on  discovering  that  part  of  it  was  false.  • 

3  KAN.  490,  ERMTJX.  ▼•  KUIXOK 

Review  of  ▼erdiet,--Cited  in  Union  Pac.  R.  Co.  T.  Coldwell,  5  Kan.  82,  hold- 
ing that  where  the  evidence  -is  conflicting,  and  there  is  no  great  preponderance 
against  the  verdict,  and  the  verdict  is  not  against  the  law,  the  overruling  of 
a' motion  for  a  new  trial  will  not  be  disturbed;  Kansas  Pac.  R.  Co.  v.  Kunkel, 
17  Kan.  145,  holding  that  a  verdict  will  not  be  disturbed,  where  there  la  clear 
and  positive  testimony  sustaining  every  essential  fact,  and  it  has  received  the 
approval  of  the  trial  court;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wagner,  33  Kan. 
G60,  7  Pac.  201,  holding  that  when  a  verdict  is  not  sustained  by  the  evidence, 
or  by  sufficient  evidence,  it  will  be  set  aside,  although  approved  by  the  trial 
court, 

Meclianio's  lien-^-Ownership  of  property.— Cited  in  note  in  61  Am.  Dec. 
691,  on  ownership  of  or  relation  to  property  enabling  one  to  bind  it  by  me- 
chanic's lien. 

3  KAN.  503,  RENTER  ▼.  BAUER 

Ezeeutors— Appeal.— Followed  in  Trosper  y.  Horr,  4  Kan.  59;  Barrett  y. 
Johnson,  4  Kan.  327— on  the  repeal  of  Comp.  Laws,  {  .232  et  seq.,  p.  546,  by 
Laws  1860,  p.  172,  |  22. 

3  KAN.  506,  SMITH  ▼.  CLINE 

Statute  of  lindtatioiie— RetroaetWe  operation.— Cited  in  note  in  111 
Am.  St  Rep.  460,  on  retrospective  operation  of  statute  of  limitations. 

3  KAN.  507,  SWIOKARD  ▼.  BADUEY 

Statutes  of  lindtations.— Distinguished  in  Bowman  v.  Cockrill,  6  Kan.  811, 
holding  that  after  a  cause  of  action  is  barred  by  limitations  the  Legislature 
cannot  revive  it  by  subsequent  legislation. 

Cited  in  Wahlgren  v.  Kansas  City,  42  Kan.  243,  21  Pac.  1068,  holding  that 
the  fixing  of  a  time  when  a  cause  of  action  will  be  barred  is  in  the  discretion 
of  the  Legislature,  and  will  rarely  be  disturbed  by  the  courts;  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Atchison  Grain  Co.,  68  Kan.  685,  75  Pac.  1061,  1  Ann.  Cas. 
639,  holding  that  the  enumeration  of  specific  exceptions  to  a  statute  of  limita- 
tions excludes  all  others  by  implication;  Theis  v.  Board  of  County  Com'rs  of 
Beaver  County,  22  Okl.  833,  97  Pac.  973,  holding  that  a  statute  of  Umitations 
is  never  given  a  retroactive  operation,  unless  it  appears  by  express  provision 
or  necessary  implication  that  such  is  intended. 

Same— Vested  lisl&t  in  defense.— Cited  in  note  in  45  L.  R.  A.  613,  on 

vested  right  in  defense  of  statute  of  limitations. 

Same— Wliat  law  sorems.— Cited  in  note  in  48  L.  B.  A.  626,  641,  as  to 
when  statute  of  limitations  will  govern  action  in  another  state  or  country. 

3  KAN.  515,  SEABLE  ▼.  ADAMS,  89  AM.  DEO.  598 

Interest.— disapproved  in  Cromwell  v.  County  of  Sac,  96  U.  S.  51,  24  Im 
Ed.  6S1,  holding  that,  under  the  Iowa  laws,  municipal  bonds  draw  the  same 
rate  of  interest  after  maturity  as  before  until  merged  in  a  judgment. 

Cited  in  note  in  6  Am.  Dec.  190,  191,  as  to  when  interest  allowed. 
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8  KAir.  521,  XNGBAHAIC  ▼.  McOBAW 

3  KAK.  623,  liBATSNSON  ▼.  LAFONTAHE 

Set-offv— Followed  in  Norton  V.  Foster,  12  Kan.  44.  holding  that  the  maker 
of  a  not^  was  not  deprived  of  his  set-off  against  the  payee  by  an  assignment 
of  the  note  after  maturity;  Gardner  v.  Risher,  35  Kan.  93,  10  Pac.  584;  St. 
Louis,  Ft.  S.  &  W.  R.  Co.  v.  Chenault,  36  Kan.  51,  12  Pac.  303— holding  that 
when  croBs-demands  exist  which  may  be  set  oft  agS.In8t  each  other,  neither 
party  can  deprive  the  other  of  his  right  of  set-off  by  an  assignment  of  his  de- 
mand. 

Cited  in  note  in  23  L.  R.  A.  387,  on  set-off  against  judgment  in  hands  of  as- 
signee. 

Same— Elfeot  on  Attoxney^s  lien.— Overruled  in  Turner  t.  Crawford,  14  Kan. 
409,  holding  that,  as  between  two  judgments  subject  to  a  mutual  set-off,  the  ac- 
quisition of  an  attorney's  lien  against  one  of  the  judgments  would  not  defeat 
the  right  of  set-off. 

Cited  in  note  in  51  Am.  St.  Rep.  278,  on  lien  of  attorneys. 

Same— One  Jndsment  against  anotl&er.— Cited  in  note  in  109  Am.  St. 
Rep.  14<(,  on  setting  off  one  judgment  against  another. 
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